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DEED—Constructior—Trust deed provicirg 
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EVIDENCE ACT ( OF 1872), S. Gane 
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of sole male member leaving widow olat 
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—Essentlalsand evidence of . 121 
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HINDU LAW OF INHERITANCE (AMEND- 
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HINDU SUCCESSION ACT XKX OF 1956), 
14 (1) and 4 (1}—Hindu widow 
wo after tho into force of tho Act 
divested of right erred by S. 14 (1). 70 
HINDU WOMEN’S RIGHTS TO M EER ee 
ACT XVI OF 1937—Applicability of . 5 
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undivided POP e collection of estato 
duty—Levy set in appeal—Refund of 
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partition—Nature of—Not itoome 
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INDUSTRIAL DISPUTES ACT (XIV OF 
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‘and (b) of the proviso thereto—Scope—Ro 
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transfer of o T management—Cond- 
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LIMITATION ACT (IX OF 1908), ARTS. 142 
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MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT L u OF 1960), S. 4 G) 
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building—Fixation of fair rent—* Cost of 
construction’ in S. 4 (3) (6) GM of— 
R. 12 if ultra vires as going beyond S. 4 3) 9 


MADRAS CULTIVATING TENANTS’ ae 
TECTION ACT (XXV OF 1955), Ss. 3 (2) ( 
and 6-A—Provisions of 8. 6-A, when 

—Hffect of tenant denying title of landlord. 114 
MADRAS GENERAL SALES TAX ACT 
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MADRAS HINDU RELIGIOUS AND a 
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At of dght of private defence 


SEA CUSTOMS ACT OF 1878), Se. 

188 and 191—Scope effect of—Sult for 

refund of customs doty illegally levied—Juris- 

diction of civil Court—Procedure and 

under Sea Customs Act—If exclude civil Co 

paun on—Conditlony for eee of 
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U.P. INDUSTRIAL DISPUTES 

OF 1947), Ss. 2 (1) and 4 (K 
eee into indivi dispute by o+ 
po a unfon—Conditions precedent— 
Concerned workmen if should. have been a 
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Government “st any time” to refer a cayma 
for adjudication under. S. 4 (k}—Scope—“At 

any time” meaning oF Toro ment refosing 
to refer a dispute—lf can reconsider its decision 
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SALES TAX ACT (LXXIV OF 
* Dealer” 


———Ss. 2 (b) and 6—Scope— Transactions 
Petitioner-assesseo in seling i 


out any 


the umnowr pi an ve 
turnover 

————_Ss. 8 (4) and = en and ( 1 Can 
Sales Tax Rules Validity 


Pri ved Fast o tsaari for for tite ‘C fi forms, 
if ultra vires—Forms filed in reesonable 

Bie te a eee ee 
assesseco—Sufficiency—Duty of Sales-tax autho- 
ritlese—“ Cotton’ Tyre Cord Pid o sng —Iif 
to be classified as 


Cental Sales “Tax Art (1950), S. SnD 
General Sales Tax es 


and Madras of 19. 
S. 3 and Schedule I, Serial Ni Sink 


CIVIL PROCEDURE CODE v, OF '1908), 
oe 2 and 96, O. 41, R. 23--Suit dismissed on 

the preliminary issue as not maintainable by 
virtue of Act XXII of 1959 and S 92, Civil 
Procedure Code—Whether appeal or ale 


——S. 11—Res judicata between Aion 
dants—One of them remaining ex e— 
Applicability of doctrine of res 
Ingredients 


——S. 11, Explanaion VI—Applicability of 
—Co-defendants—One te—One of them setting up title 
in himself individually, oe a E 
ee ey to 
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pasty) -Wether ar 
suit would be res 


Judicata es against the 
talr party te party, fo- -tio eatlier sul) 


———8. 80—Period of notice under—Compu- 
tation—Notico served before forenoon on Bih 
August—Suit filed at 2 P.m. on 8th October— 
If premature 393 
———§. 91—Public streot—Right to obstruct 
whether can acquired—Obstructio: 


be n caused 
by sp warps on ma of roads de- 
priving owners of pro adjoining the 
street of on under S. 91, 
necessary, to institute sul i . 295 
——— 5s. 144 and 151 . 663 


——S. 145 and O. 21, Rr. 3, 5 and 6—Psti- 
tion for attachment before judgmen t—-Defen- 
dant giving security bondi vonr of Gout 


C. P. CODE (1908)— (Contd.). 


in respect of properties situate in a different 
district—After decree, the same transferred to 
were situated 
Petition, ther maintainable— 
assignment in favour of donee tote 
necessary 


———S. 151—Scope—Restitution roe ee 


oe ae imp Absence 

or collusion—Heirs not impkaded, if bound 

by decree FB.) .. 156 

——-0O. 1 R. 10 (2}-Scope—Non- fader = 
n Hindu Religious and 


Act (XXH of 1959), S. 69 .. 453 
——O. 2, R. 2—Scope 


——O. 5, R. 19 and O. 21, R 


Ider or auction-purchaser 
application should Tavo been filed wi 
days of sale under Art. 1 A a 
that summons was served affixture—Necos- 
sity of strict compliance with ns of 
O. 5, R. 19 by Court—Duty of Court 
to declare expressly summons was 
sorved_-Noten mpliines Efect of @B.) 1 
———O. 6, R. 16—Power under of striking out 
scandalous allegation in pleadings—When may 
be invoked . 119 
——O. 6, R. 17—Scope—Suit on insuffi 
ciently stamped promissory note—Plaint re- 

A medinent allowed nd plaintiff 
suing on the i organ causo or sot action—Claim 
barred on the date of amendment 
of the sult as thme barred, if sustainable 
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‘——-O. 21, R. 90, O. 34, R. 5 and S. 47— 
Mortgage sult} ‘decree settling prio- 
tity of sales—Not em in final decrese— 
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CONSTITUTION OF INDIA (1950), Ari: 
(G) and 311 (2) 


equal opportunity for a 
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—Post and Te Manual, Volume IV, 
Rr. 273, 276 and r, dated 18th December, 
1959, issued by -General of Post and 


ure relating to 
co don of officiating accountant and 
assistant accountants promoted from the cadre 
of clerks to Lower Selection Grade—Introduc- 
thon of rule of confirmation of later entrants 
passing examination earlier ignoring service of 
earlier entrants passing 
poplin violates Art. 16 (1 
tive order affecting senlonty— 
falling under Art. 311 (2 
circular, dated 18th , 1959—Retros- 
peed 2 operation—Constitution of India ae 
——— Art. 133 (a) and (c}—Scope—Vahiation i 
subject-matter—Statutory tenant under Rent 
Control Act claiming easement right over 
landlord's land—Detriment to owner by im- 
position of easement on his property—If basis 
for valuation of subject-matter in dispute— 
Troe principle—Tenant 
at Rs. 400—Effect—' 
law” —Effect to be given to 
If substantial question ive oF grant of =e 


Art. 133 (1} Scope—kasue of es 
under—“Sabstantial question of law,” meaning 
of—Recent grant of permits Gn motor tansport 
cases), if a relevant circumstance 73 








under . 226—Rules 2-A and 5 


is sought for— 
Exirting practice or rpe iee amendments. 343 


icherry 
before de jure merger of EEY ods oa 
‘be quashed under Art. 226 
————Art. 226—Writ of mre ol 
mt coming with clean and also not 


Foaling Waite of secking relief in Pior 

rit cannot issue (FB)... 24 
——-Art. 227—Power mi ae may 
properly be invoked . 10 


ial Disputes Act, if within the ambit of 
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CONTRACT—~œ.Lf. contract—Proviion for 
yment under an irrevocable letter of credit 
accordance with its term—lLetter of credit 

mentioning that insurance should cover theft 


CONTRACT—{Contd ) 


by 


Sa Rua, ape we 
of lading disclosing “Dems old and 


ae eck by buyer for damages Duty, of of 
Banker Liability of banker and 

CONTRACT ACT (IX OF 1872), S. 43— 
Action against one of two 'jolnt promison— 
No bar to subsequent action the other 
Sn ek nt Seay not “apple 


——S. 70—Scope—Right of action, under— 
Requirements—Lawful relationship need not 
be one anterior to the doing of the act—It may 
arise from the circumstance of the do of 
the fact by one for another's benefit and his 
acceptance and enjoyment of that benefit.. 256 


——S. 70—Scope—Value of the benefit not to 
be equated to the quantum of damages for breach 
prin lar eat e la poole aoa 

tutlon—Surrender of the licence by the 
eee Bene the defendant so hypothett- 
cal as to make it difficult to arrive at a value of 
compensation—Plaintiff, it entitled to compa 


sation 

— 8, 213 te ee 
principal to accounts >. 

——-S, 230 (2)—Sco pe et 


‘contract on behalf halt of his print ( (a merchant 


resident abroad)—Agent, if i personally bound 
the contract— o—When rebutta- 
ea sal merely ARETA the principal 

into contractual relationship— 

ia epah ae Arnok Sa EE .. 648 


CO-SHARER—Adverse E Boe: 
sion of oDe co-sharer-—when becomes adverse 
to other co-sharers .. 398 


CRIMINAL PROCEDURE CODE (V OF 
1898), S. 207-A (6}—Case exclusively triable by 
a Court of Session and instituted of a police 
report—Appreciation of evidence of the prose- 
cution Two different views possible on tho 
evidence—Duty of the gt ay 
trate, if can discharge the persons charged ors 
——S. 207-A (6}—Scope . 459 
— 38. 255-A—Warrant case—Award of on- 
hanced sentence for previous conviction—Magis- 
Vee bet Gade Che e a 75, 
Penal Code—Circumstances to 
into consideration In awarding deterrent sen- 
tence . 668 
——S. 423 LD ged iad Court, powers of 
—Roemand of a case for the purpose of passing 
& proper sentence, if proper . 441 
——S. 479A (6}—Bar under—Scope.. 305 


——S. 488—Claim for maintenance by wife 
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in adultery "Proper procedure to 
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m addition to monthly elonmnee bere ay fecly 
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FER 510—Prohibition case— 
chemical examiner—If may be 
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seized property— 


. XIV, S. 190 and Foreign Exchang® 
‘Act (VII of 1947), S. 23 (1) and prov 
vio to S. BD Magistrate not to 
co; of the o under $S. 23 (1) 
Wins 8 compat By tue Director of Enforce- 
Magistrate, if competent to receive the 





coasary— of prosecutto 
ae Tf Ana ie tor OADE of Covet. 463 
iat—Power to order—To be exer- 


cdd and not for the prose- 
-cution to fill up its E a 
failing uco and mark the stock register—. 


to prod 
Irregularity—Trial vitiated—Order fee ERI 
if can be sustained 
MENT RULES (95) es sob- 
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of charges venment servant—The 
Government servant submi lanation 
to the charges on 14th A 1—Fina i 
order passed on 10th uly, 1968, ths 


sion Inspector subsequent to the 
charg- that crpianation of - 
tioner was disciplinary 


accepted and 
droppod | if can be drawn from the 
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DIVORCE ACT (IV OF 1869), Ss. 7 and 10— 
Scope—Potition under S. 10 for dissolution of 
mamago on tho gound that tho Pd wes not 
heard of for more than 7 years— 
on 


—-8. 19—Impotency—Proof (FB): 
EMPLOYEES PROVIDENT ees act 


KEK OF 19 S. 1G) @) and 
ad os ao e PAT are omp oyod” m pea 
ing of—Continulty o of all tho 20 


: the produco if tenable after the abolition of the 
estate 


EMPL. hate eh FUNDS ACT (1952}—(Contd.), 


Ee eke es 


sioner-——_No given before levy ae 
ponalty—Effect -.. 49 
EMPLOYEES’ STATE INSURANCE ACT 
Aaa 1948), S. 2 @)}—Construction of 

a factory—Persons employed in—It 

S ra a R .. 110 
ey Act 

ERTO 1940, S 1 S. TOE e vd cry 
549 

Sy 2 (1 —Paid apprentice 


2—" Factory”. 
if can be takon into account for the purpoes of 
the definition in $. 2 (12) . 403 
——S. 2 (12} -Scope—Factory, ry; meaning of— 
Tanning pi ocess—Usse ot deisel engine tor pump- 
ing waren, oo ding the proces, if makes the pres 


Ag aa E TE A recovery of 
contributions under the Act—Limitation— 
Governed by Art. 137 of Limitation Act, 1963 


—_—and Employees State Insurance E 
tions—Interest on arrears of contribution— 
Right to recover 40 
EMPLOYER AND EMPLOYEE—Termination 


os Act bas no ap- 
plication—Employee, if ‘Nag ti ale 


ration that termination ilegali x OL 
ESTATE DUTY ac ay OF 1955), Se 
deemed to 


pepe ria ta 8 in the 


interest 
AMEND- | Robey o in a joint family— 
ther includible in tho principal valuo of has 


estate an the death of the widow (F.B.).. 


ment of house In favour of rons—Subsequent 


rents credited in favour of nof 
Loan account of deceased in books of 
Direction 


donor—. 

filrm—Amounts due to the 

in writing to credit sums in favour of sons— 
Rtas of donor Transfer of Proper Ad 
Exclusion of donor—Transfer of Propan oe 

(Y of 1882), S. 130 


ATES LAND ACT (i OF 1908), Pe pos 


EST. 
(pod land for a omnta period of 18 sea 


dened o be 

to be a ryot for all or the 

Act—Lessee of a recognised ryot ting the 

land for over two janation, if has the 
of ing the rights of the 

ryot to his lessee <. 317 

——Ss. 3 (15) and 50 ae 


as keesoce aharing 
the got of the holding—Claim for a pep eeen in 
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EVIDENCE, ACT q OF 1872), 8.24 Scope — 
“Confession ’—Statement by accused in police 
custody to dociog about the cause of infariee— 
»*__Sentence—Pre- 


Admissibility as 
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" EVIDENCE ACT (1872)—(Conrd,). 
——S. 54 .. 68 
——S. 95—Security Bond—Construction of 


—S. 95, when can be invoked . 636 
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——S. peta 1—Landlord and tenant 
—Denial of title of 


lord—Estoppel—Scope 
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ane ie PROCEEDINGS—Final decree 
appellant to be entitled to a 

peated te sale proceeas of a suit property— 
lication for payment out of a molety of the 
proceeds in Court deposit, if a step-in-aid 


FAMILY ARRANGEMENT—Duty of ouit 
.. 67 


FATAL ACCIDENTS ACT (XM OF 1855), Ss 

1 and 2—Award of compensation Ver- 
ning principks—Cause of action different under 
the sections—Under S. 1 damages are to be re- 
covered for the benefit of the persans mentioned 
therein—Compensation to go to the benefit 
ot the estate under S. 2—Appollant (widowed 
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sections . 218 


FOREIGN EXCHANGE REGULATION ACT 
aan OF ie ), Ss. 23 (1), 23 -D (1) and 23-F— 
on proceedings for the contra- 
a an .23 3 Cl) revalting in y 
Enforcement of the collection of 


S. 23-F—S, 23-D (1) providing for adjudication 
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GRANT—Constraction—Inam—Service inam 
or grant burdened with servico—Deradayam— 
Import of—Grant to be confirmed so long as the 
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Grant if to temple or to individual for orm- 
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default in performance of services—Grant if 
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Test to decide—‘‘ Excluding poramboke ”— 
Effect of—-Cırcumstances to be considered.. 129 


GUARDIANS AND WARDS ACT (VIII OF 
1890), Ss.4, 10and 17—-Scope of—Appointment 
of dian of person ri arm for permitting 

authorising the ardian) to trans- 
fer the minor eat o tho Court jurisdiction toa 
foreign country to be taken care of, maintsined 
and educated by a citizen of the foreign country 
who undertakes to bear the cost thereof and to 
repatriate the minor, when necessary at own 
cost- Power of High Court—-Principles—Let- 
ters Patent (Madras,) Clauses 17 and 20.. 363 


———S. 7 (1) (6) and 25— Mohammedan father 
—Minor da , loft under care of mother 
(divorced wife}—Right to custody of the dau- 


Discretion of ee to be a 
pointed as guardian—Sus se 384 


———S. 25—Mother if natuial guardian of 
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can ask for custody under S. 25—Relevant con- 
siderationg—Indian Court’s jurisdiction to en- 
trust custody of child to a permanent pacer 
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peeta son, if a Hindu—Assestee and 
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Private family trust—Right of fenher af 
family to put an end to—Distinction bozon. 
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Religious endownment—Temple—-Dedica- 
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peoeration—If void—Rule in 
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HINDU MARRIAGE ACT (XXV OF 1955). 
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HINDU WOMEN’S RIGHTS TO PROPERTY 
ACT (XVIII OF 1937), S.3 (F.B.) .. 140 
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—Recovery pi Jiector — Powers 
under the Revenue Racovery Act and Code of 
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an arrear of land revenue—Salo of bus by Collec: 
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RAILWAY ESTABLISHMENT 
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in the loan application . 5 
INDUSTRIAL DISPUTES ACT (xIV OF 
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INSURANCE LAW—(Contd.). 
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loss -sustained by tho p 
surance 


INTEREST ACT (XXXI OF 1839), S. 1— 
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Employees’ State Instirance Act .. 40 
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Double in- 


————S. 1, Proviso—Construotion and sco 
ie tow a a 
it is now payable 


leaso—. agreement, 
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INTERPRETATION OF STATUTES—Statm 
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Labour Court—Order of discharge of workmen 
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Transport Workers Act is inapplicable— 
Remedy of worker .. 532 
MOTOR VEHICLES ACT (IV OF 1939), Ss 
33, 60 and 112— jon of on 
certificate Of a car—Frilure of the owner to 


surrender—Sale of car t purchaser 
sending the tration j Whether 
su ion o could be gen jisa to 

ect of S. 112 . 251 


———_—Se. 95, proviso and 110—Appliabiity 
in death 


and acope of Accident 
person while travelling in his emp vars voici 

t casually 
tor Acd- 


not in his capacity as emplo 
on permission—Jurisdiction of 

dents Claims Tribunat—If -ousted—Claim, if 
exclusrvely triable under Wore Compensa- 
tion Act (YII of 1923), S. 95, if excludes S. 
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CAN A CHRISTIAN BE A MEMBER OF A HINDU COPARCENARY ? 
By’ 
J. Doncan M. Dreti, D.C.L., Professor. of Oriental odie i the. 
University of London. a ; 


. The k secs ust dy a ay eed e cna Cian” women ` 
marrying Hindus in Hindu ceremonies of marriage’ when quite the most extra- 
ordinary case I have ever read was sent, through the kindness of a friend, for me 
to study and comment upon. This is Late R. Sridharan (by legal heirs) v. 
Commissioner of Wealth-Tax Madras and others*. ‘I have not yet seen a report 
of this in other journals but the Income-tax Reports; I should: be interested to 
read their editors’ headnotes for it. Let me say at once that I believe (contrary 
ee ee ee a 
Veeraswami and Ramaprasada Rao, JJ., did a splendid job, though their ie 
ment kft a certain arhount of room for misconstruction, which I hope to pel 
here. -Readers of my Religion, Law and the State in India (London, Faber, 
1968) will remember my speaking of Hindus who functioned as Christians. One 
lad I knew quite well, a Palghat Brahmin by name Padmanabhan, who had a dual 
religious identity. He was a Christian in Europe and a Hindu in’ Madras. Here 
I am speaking of facts.’ The question is whether, and how, the law can catch up 
with them. Taree ae yee rs ies wee war E 
that a boy born of an Austrian lady and bearing the name Nicolas (or Nicholas) 
was a Hindu and a member of a Hindu joint family, would ‘be very astonished. I 
fear a new age is dawning, and it is desirable that the Hindu law should brush 
off its dust and rise to greet it. -In what follows I hope to tackle the case of- 
little Nicolas in the two ‘manners which are now requisite: I shall tackle. it 
technically, as a pure juridical problem; and I shall tackle it in substance, as a 
problem in real life. ene Sete a a ee an a 
approaches produce the same result. : 
First the facts : Sridharan was an Aiyangar, and he seperated from his 
father and brothers and took his share of the joint-family property. Thus he was 
what is normally called a sole coparcener, that is to say joint-family property- 
in his hands was liable to become coparcenary property if. he begot a legitimate 
son or adopted a son validly. The property was potentially coparcenary property, 
in his -hands, though as long as he was alone he could dispose of it without res- 
traint. After the partition he married an ‘Austrian lady called Rosa Maria 
Steinbchlen (should it have been Steintzchler 7), who was obviously a “Roman 
‘Catholic Christian by birth and upbringing, whatever her personal faith. He married 
her under the Special Marriage Act of 1954, on 24th June, 1956. That statute has 
the effect of separating a Hindu-who marries under it from his jomt family, but 
since Sridharan was not joint with anyone that provision? did not take effect.- The 
ee OTT 


1. (1970) 1 MLJ. Goural) 1-8. ` 

- 2 (1969) 73 LT.R. 360 : 83 L.W. 326. a 
, 3. Special Marriage Act, 1954, section 19 : -“ The marrlago-..6.... cece eee eee ++ of any 
member soseen shall be deemed to effect his severance from such femily.”. -  --- - ~. 
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obec e E Rae ae a anyone who marries 
under it be governed, as to succession to his property by the Indian Succes- 
sion Act. What no member of Parliament is likely to have envisaged in 1954 
has actually happened. It was imagined that if a Hindu is separated from his ` 
coparceners (if any) by his marriage, and dies leaving property, all his estate must 
pass under the Indian Succession Act. It never occurred to anyone that he 
might be already separate prior to his marriage, and that a son would be born to 
him, that tbat son would have a right by birth, and that, since the Indian Succes- 
sion Act has no provision like section 6 (proviso) of the Hindu Succession Act, 
which forces the undivided interest to pass by succession in most cases, the 
deceased’s interest in ancestral property could not, pass by succession (for it was 
an interest in a joint tenancy which must pass by survivorship) and must go to 
the afterborn son, whereas his separate property would pass to heirs and lega- 
tees ag would the property of a Christian on Jew under the Indian Succession 
Act.§ So much has been envisaged in the excellent and sound case of Francis 
Ghosal v. Gabri Ghosal* which stands uncontradicted’ to this day.” That case, 
true enough, was not about marriage under the Special Marriage Act or its effects. - 
Bat it did make clear that the Indian Succession Act did not cause to pass by 
succession any property which was not held by the deceased absolutely : and 


EAN TLE E TEE TEE AE 1957. Note his. 
name. Wo are not told whether he was baptised. The very fact that this ques- 
ON ee ee ee ee Suen WAS AYON 1O Mim Dy Me 





4. Special Marriage Act, 1954, section 21: ....c..00 sacs toii Horer seMay 
P¥Yson whose marriage is solemnized under this Act ALLL al be vest by the prci 
visions of the said Act (the Indian Succession Act)......... sf? 

3. Under sections 29-32. Note that under section 30 “a person is decmed to die intestate 
in respect of all property of which he has not mado a testamentary ‘dispositicn whichis ceretle 
of taking effect.” Interests in undivided coparcenary property are Dot capable of being dispcsed 
of by willexcept by Hindus governed by the Hindu Succession Act, 1956. No onehes suggested 
that section 30 covers property over which the deceased intestate has nc power of testamentary dis- 
position! If that were seriously urged what provision of law would decide what prororticn of the 
Joint property would be subject to section 30 and would pass under section 32? The noticnal 
tpartition Invented by the Estate Duty Act and follcwed in the Hirdu Successicn -Act bas neve 
been applied to the property of others than Hindus. 

6. (1906) I L.R. 31 Bom. 25. This case disapproved of so much of the decision in Tellis y. 
Saldanha, (1886) I.L.R. 10 Mad. 69 as departed, without authority, from the Previous law. 

7. P. L. Paruck, The Indian Succession Act, Sth Edn., Bombay 1966, page 6.° z 

8. - The Privy ‘Council's decision in Kariawativ. Dightjai, (1921) LL.R. 43 All. 525: (1921) 4 48 
I.A. 381:42 M_LJ. 87, did not deal with a joint family, the Christian in question being absolute 
owner of his estate. The Privy Council's point was that a Christian had not, since 1865, , the right 
to choose by what law succession to his property should be governed: 

- 9. Ss my observation at note 5 above, which. follows the argument of Sir Lawrence Jenkizs. 
_at (1906) LL.R. 31 Bom. 25, 30, 32. Speaking of section 25 ‘of the original Successicn “Act (corree-. 

ponding to section 30 of the present Act) his Lordship observed; “But this dces not destroy the 
rule of survivorship any more than it extends rights on intesaey to property in which the intes- 
ato had but 2 life estato.” ` 
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parents, and though it is obviously a Hindu name I think anyone will agree that 
such a name (meaning Handsome’) can be piven by anyone to anyone without 
implying anything about his religion. Plenty of Brahmins have the name 
Sundaram (for Sundara Iyer or Sundara Aiyangar), but it does not follow that 
because a boy is called Sundaram he is a Hindu. I called my daughter Susheela 
, because she was born in Poona. No one is going to object to her studying theo- 
‘Jogy at Oxford on the ground that she is a Hindu. The name Nicolas shows that 
his mother also wanted him to have a Christian name. I find it very difficult to 
believe that his mother, a Roman Catholic, did not have him baptised. Roman 
Catholics practise infant baptism, and even very lax (or what is rather foolishly 
_ called “spoiled”) Catholics, even those who will make no bones about marrying 
a man who is (at any rate nominally) a Hindu by religion, are particular to have 
their children baptised, for there is no knowing whether the child will eventually take 
as lax an attitude on matters of religion as the mother herself. The fact that 
the question is not even mentioned suggests to me, reading the judgment, that it 
wag not known whether the child was baptised and the boy being still a baby. at 
` the time of the litigation could not tell, the father was already dead, and the mother 
kept silent about it. It may have beem assumed that since the baby stood 
eae a aoe Sridharan, from the baby’s not having ` bem 
baptised there was point in putting her into the witness-box to 
` testify on the subject.*° Fie cing alsa have beca thought tat tha tack af baptiant 
which would have been most relevant had the boy been fourteen years of age or 
older (it would have signified a conversion of which the law must take notice), 
was not so relevant when the subject was a baby unable to have views one way or 
ore aa The matter must remain a matter of speculation, since it is not raised 
_at 


To return to the story : Do Father Gras alive When the Boy was born, acd te 
-did not da what any Hindu father would have done, namely, see to it that the child 
- was described, named, after himself. I cannot visualise a Brahmin father of a 
. child whom he intends to grow up in his community not naming his child, and 
- causing his child to be named, after himself. The boy ig called in.the judgment 
. “Nicolas Sundaram”. That is most unsatisfactory. ee 
child should be -known as S. (for Sridharan) “Nicolas Sundaram. 

Vibha tele he “hat fis ents does aoe PAs We testers cans aod te at 
the caste custom to suppress that name in normal usage (i e.. it is notionally there 
but is not normally usec in describing the person),‘there are no two ways about 
it: he ig illegitimate or there is something abnormal about his birth. No 
‘Aiyangar, I submit, lacks his father’s name, and I should say very few Iyers. So 
why did Sridharan not name his child after himself? No one has asked this 
question, and that is surprising. To my mind it never occurred to Sridharan 
t hig son was a Hindu until. the revenue matter alerted him to the question., 


The judgment puts it as follows :“ 
“Initially the assessée (Sridharan) was asstased to income-tax and wealth-tax 
in the status of an individual on his own declaration." In 1959-60, the assesses 





10. Had the revenue known of the priest or deacon who baptised the infant he would surely 
have been called as a witness. Bat lack of Informztlon to this effect is not decisive. Lay baptism, 
is well known and ls regularly practised whsa the baby is in imminent danger of death. Any Chris 
tian adult may baptise an infant with the sign of the cross and the words “I baptise thee ........ 
in the name of the Father and the Son and the Holy Ghost ”. Tanadan baptlsm3 are condi- 
opel on the level ita) of any previous lay. baptism, 

- We At page 361-2. . aug 4m are 
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the assessee was that Nicolas:Sundaram was a Hindu and the property hdd by 
: him was ancestral property and that, therefore, he has to be assessed in the status 
. of a Hindu undivided family. The revenue negatived the contention.” 


‘Two questions ‘arose: Was the property in the hands of Sridharan still joint 
_family property, though he was the only Hindu in the family at the time of the 
child’s conception ? To this the answer came rapidly enough, that the property 
does not lose its capacity to become coparcenary property on the happening of 
certain determined events (as we have seen above), and therefore it must nave 
been joint family property in Sridharan’s hands at the material times.¥ : 

The second question was much more difficult. Was Nicolas Sundaram a 
Hindy for the purposes of forming an undivided Hindu famäy within the mæn- 
ing of the revenue laws, which do not provide a definition of “Hindu” ? 

- The judgment may be summarised in this way:—({1) The definition of 
“Hindu” has been affected by legislation, notably in the Hindu Adoptions and 
Maintenance Act, 1956, and other statutes of the Hindu Code, so that a child 
- may be a Hindu if brought up as a Hindu, or even, if be fulfils other require- 
ments, if he-is not brought up as a Hindu and is not a Hindu by religion.** This 
extraordinary category of anomalous Hindus or, should we say, “constructive 
Hindus”, was created by Parliament, and here is the first occasion when it has 
been exemplified. (2) The boy Nicolas Sundaram was born of a valid marriage, 
which conferred upon him the status of legitimacy, and which did not disturb the 
Hindu communal affitiation of his father. His right to maintenance under the 
Hindu Adoptions and Maintenance Act cannot be questioned because that Act. 
irrespective of the definition of a Hindu given above, must be read with the pre- 
vious law which gave all sons of Hindu males by Hindr females the right to be 
maintained out of joint-family property for life, and which denied maintenance 
_ to illegitimate gons of Hindus by non-Hinda women because the latter were 
not dasis and thus the personal law did not provide for their issue to be main- 
tained (it was for such cases, ee 
cience Were toa weak to provide for maintenance by putative fathers, that 
‘gel A Ob oa Crimea teecdine Gide re mie ome na” exist- 
ence).75 (3) Since the boy is legitimate by statute, and has an undoubted right 
of maintenance ‘by his father from family property rapensaeamoe'p from Tali 
mate sons ty ince cies be inibi aiee et T must have constituted between them 

a Hindu undivided family, aod he ioma fom thar proper! murt bo amaaa 
as such.. (4).If it is argued that as a matter of fact Sundaram did nòt 
have rights under the Hindu Adoptions and Maintenance Act because of his 
supposed religion, -and could not have formed part of a Mitakshara joint family 


12 Cases culminatingin Gowli Buddanna v. Commissioner of Income-tax, (1966) 601.T.R. 
- 993 (S.C.) : (1966) 1 LT.J. 576 : (1966) 1 S.C.J. 686 :A.LR. 1966 S.C. 1523 cited at rege 371 of 
the present judgment. 

13. Hindu Adoptions and Maintenance Act, 1956, section 2 : “The Act appliee— (a) to any 
person whois a Hindu byreligion .......+.+../. , Explanation. The following persons are Hindus. 
Meweduee see byroligion .....e.seees ($) any child, legitimate or illegitimate, one of whose parents 
is e Hindu ...........5000: by religion and is brought up as a member of the tribe, community, 
group or family to which such pareht belongs or belonged ...... ~... (3) The expression ‘ Hinda’ 

in any portion Of this Act shall be construed as ifitincluded a person who, though hot á Hindu by 
religion, is, nevertheless, a person to whom this Act applies by virtue of the provisions contained 
in this section.” 

x 14. Vellatyappa Chetty v. Natarajan, L .R:-58 I.A. 402: 61 MLJ 522: ALR 1931P c. 2943 
Gar Narain Das v. Gur Tahal Dai, (1952) S.C.J. 305: (1952) S.C.R. 869: (1952) 2 M.L J. 251: 
ALR. 1952 S.C. 225, both cited at page 364 of the present judgment. Their Lordships’ point here 
that widows and idiots aro members of the undivided Hindu family fcr revenue Forrcece ja 
obylouly correct but is marginal to the ratier ¢ didendi of this caso... <7, 

15. Subject to the great = mado by section 2, Explanation K ofthe Hindy Adoptions 
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because he was not a Hindu, the short answer is that his father described him 
as a Hindu, and contended that he was a Hindu, and therefore be was a Hindu.. 


- It is the last part of the judgment will have given most grief to the learned, 
who will object that anyone can make claims about his children’s religious affilia- 
tions if it suits his pocket. The learned Judges say :** 


“According to the assessee, his son is in his family and obviously it also 
reflects his mind that his son is being brought up by him as a Hindu. ~ 
cally it was contended that there was no evidence that the child was 
brought up as a Hindu within the meaning of the Explanation cited above [here 
see note 13 above]. If the assessee has taken bis son into his family and has 
openly acknowledged him as a member thereof claiming the status of a 
jomt family, it would be unreasonable to still hold that the subject required 
further elucidation by way of evidence that the son is being “brought up” by the 
father as a member of the family to which the father belongs. It would be 
strange to insist upon evidence aliunde. The assessee, when he declared that 
2a end ee co do: foim mem ere OL a Bindu mised family, Dis 9005 io 
obviously to preserve the solidarity of his family and indeed his religion. His 
lapse even if it is to be considered as one in marrying outside the community, 
does not necessarily mean that he is not a Hindu and his legitimate son born 
of such a lawful wedlock even though in his fold, under his care and protection 
and brought up by him, is also not a Hindu. In fact, such a status in the son 
as a Hindu is preserved by the above statutory provisions.” 

This must be right: not only because of the patria potestas.of a Hindu 
father, nor because of Hindu hospitality and all it implies, nor because times are 
changing, as they obviously are, but because in a happy joint family into which a 
lawfully married non-Hindu lady has come, a family which (and may there be 
many of them in the future!) bas not run screaming into a partition of 
the marriage it would be ridiculous for the sons by that lady to be treated any 
ee previous or subsequent, wife of the same 
husband, or the sons of his collaterals. It is true that the Special Marriage Act. 
works a partition, but the statutorily separated husband can say to his brothers 
and sisters-in-law, ‘Why should we not live together as we always did?” And a 
high-quality Hindu home will make way for the non-Hindu lady, and take her on 
RAER i p not insist on her giving up her religion as the price for integra- 
tion em 


My reason for saying this rests on aspects of Hinduism which have not been 
ventilated adequately so far. I have explained in this journal before™ that a 
broadminded view of what Hinduism is, and where other religions fit within the 
framework of Hinduism as seen by Hindus, is not only requisite of our age, but is- 
true, and has been exemplified by the marvellous judgment of Chief Justice Gajen- 
dragadgar in Shastri Yagnapurushdasji’s case.1* Now I think that the judgment 
in the case of little Nicolas Sundaram is a judgment of the same quality, quoad. 








and Maintenance Act, 1956, which enabled the illegitimate child of a non-Hindu woman bya 
Hindu male to claim maintenance against his putative father, the case of Lingappa Goundan V. 
Enudasan (1903) I.L R.27 Mad. 13, ls still a factor for reformers to reckon with. But, as their 
Lordships say thisis obviously not a precedent of relevance in our present dilemma. 

16. At pages 366-7. The word “lapse” in the following quotation is mistakenly printed 
without quotation marks. In the secular state no judge may describe an Indian’s marriage to a 
lady of another religion as a “lapse”, and of course the veered author of this judgment used the 
word as a quotation of a discarded view point. Pere 

17. At (1966) 2 MLL J. 47-54,also0 (1966) 2 8.CJ. 61-14. 

. 18. Shastri Yagngpurüshdasji v. Muldas Bhundardas Vaishya, (1966) 2 8.C-J. 502: ALR.196 1966- 
S.C. 1119:: (1967) 69 Bom L.R. 1 (S.C.) : (1966) 2 S.C. W.R. 109 : (1966) 3 S.C.R- 242. 
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its intent and drift, as that of that ‘Supreme Court case; and I hope that when 
Nicolas is old enough to read this article someone will show it to him and he 
eal De ADIS Deemer how JE WAS Viewed Dy Someone Wbp Wag GUR Omu 
like himself.. 


Now let us look at the matter technically. The Hindu Jaw of the period 
before the Special Marriage Acts did not recognise inter-communal marriages ex- 
cept by custom, (¢.g., the custom of the Nadaras). A marriage between an Aiyangar 
and an Austrian lady would have been void at Hindu law, but would have to be 
recognised in India if contracted validly under any foreign law, so far as the rules .- 
of private international law permitted (e. g., succession to moveable 
guardianship of infants). However, the Special Marriage Acts have altered the 
Indian law relating to marriage. Now, admittedly, the dharmasastra cannot be 
altered.. Even the theory of the yugas does not change its essential quality and 
content. For many years certain provisions of the dharmasastra relative to inter- 
communal marriages were in. abeyance. Sadachara did not countenance marri- 
ages outside the caste or even the sub-caste. Religion would be jeopardised as 
religion was then understood. But the dharmasastra view of marriage never was 
the only view. Outside and alongside sastric matrimony there were other kinds 
of matrimony, (v.g., marriages capable of being dissolved by divorce or repudiation 
by the husband). The Anglo-Hindu law recognised (ag it was bound to do} 
marriages de facto, by custom, as it recognised the sastric matrimony. In an 
earlier age unions between Hindu males and women of lower varnas were cértainly 
permitted.. It was not considered likely to jeopardise the religion or society. 
Sadachara accepted it. It was always on the footing that the caste of the woman 
must be lower than that of the man. Socially, in religious and educational terms, 
the woman and her group were taken under the man’s protection. In those days 
there was a theory that Europeans were descendants of twice-born castes: which 
had fallen from their duties by failing to undergo the samskaras and accept the 
ministrations of Brahmin purohits This theory is established in Hinduism, and 

- cannot be questioned. It can hardly be regarded as arthavada. mere praise 
(stuti) of Brahmins: it authorises Europeans to rank as Hindus in matrimonial 
contexts. It apparently is adrishtartha and kratvartha, and is not subject to 
debate.. The texts I have in mind are those which follow, and the student who 
needs further enlightenment may have recourse to Kane’s OY of Dharmasastra 
for further references.¥-a 


sae freien: gasa: | 
qea TAT BS ATEN FI 
VAA: TET: 
qe: STRAT: Ree eee Manu X. 434. 
aay ay age miid 


eld a ei Sa og 
KS Du 
pe al 

Sees iar wee 


19. The matter is exhaustively explained by P. V. Kane at (1936)38 Bom.L.R. (Journal) 
31-6. See also an anonymous contribution at (1935-36) 40 Cal.W.N. 12977. 

. 19a. Vol. 2 (1941), pages 79 (K:hasas), 92-3, especially the reference to the Visknw, Parana, 

CV 3,21. Gintama, [V.21, says Yavanas (Grosks. E 1co92223) wore born of Sudra females and” 


Modhatithi on Manu X. 44 
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Raa aaa area: giaa: | 
gagang TA menai l ; 
Mahabharata, Anusasana parva, XXXII, 18-19, XXXV, 18. 


The question is whether such texts are still valid and may be relied upon 
to discover the legitimacy and status of children in our current age. The theory 
was invented in order, as I suppose, to acknowledge and validate unions. between 
Hindu males and European females in the ancient period. Greeks and Persians 
were certainly mixing with Hindus in the period between approximately 300 
B.C. to A.D. 100, and thtre can be no doubt but that whero Hindu males 
married European’ women they took them into their homes and their children 
were brought up as Hindus. As intercourse with Europeans, and Arabs and 
other Muslims, entered a new phase later on, the use of these texts faded. It 
remained a theory. But now Hindu law has been impinged upon a new sadachara. 
Marriages with foreigriers, whether undér the Special Marriage Act, 1954, or the 
Foreign Marriages Act, 1969, will become more frequent. Parliament would 
not subscribe to the notion that the wives and their offspring should be sociat 
outcastes, cut off from the very aspects of Hinduism which make it valuable to 
all communities. : 2 f 


Now it may very welt be argued that the sadachara of tho westernised 
Aiyangar, who goes to Austria on business or for training, is not for everyone.. 
It may be argued that such Aiyangars aro not sat at all. Some assemblies. 
advised by learned pandits will opme that such an Aiyangar ought to be out- 

d for his “lapse”, and that at the approach of his issue all respectable persons 

id hasten to take a bath. But there is another point of view equally 
consistent with dharmasastra, namely that conditions obtaining now resemble the. 
supranational programme initiated by Alexander the Great, that European women- 
can be married on the basis that they are within the caste system (though in a 
low position within it), and that by union with higher castes they will relearm 
the duties which they have “forgotten”,. This fits perfectly with the Hindu world 
view. The Hindu Marriage Act, 1955, has made inter-caste marriages valid 
everywhere, and the Hindu Adoptions and Maintenance Act, 1956, has made 
inter-caste adoptions valid. Foreigners may take advantage of the new climate, 
Now it is open to the ruler namely the judiciary representing the Union of 
India, to choose between the two interpretations of the dharmasastra so far as- 
matters arising out of sastric law are concerned, as distinct from custom.. In 
Madras, for the first time in this context, it tas made its choico.. And I do not 
think, in view of the statutes Parliament passed in 1954 and 1969, it was really 
open to their Lordships to do otherwise. 


perceriiry property, Wil Dave patel a e abs an6 rT 
vo explained why above. His mothe, Mms. Sridharan, cannot take any part 
of it, since she is not a Hindu widow, and even if she were the Hindu Women’s 
Rights to Property Act (repealed in 1956) did not apply when her husband died 
<A ia ec sn OAS 


Kshatriya malos, Le iù the amudoma order (whichis significant). See also Kane, Vol. 5, part I(1958) 
pages 515-6 and notes 742-3. Fora Brahmin to have intercourse with a vrishali was a sin, no 
doubt (See texts of Yama, Manu, Usaras and Harita cited by Mitra-misra, Sams. pra., pages 
750-1 be that is another matter. a 
20. At page 368: “The discretion vested in the Hindu father to treat his properties as joint 
family properties by an overt or a covert act of his, by taking intohis fold his Hindy sons so as td 
onstitute properties as Joint family properties is certainly supreme and unexceptional... se en 
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after 1962. His separate property will pass to her and to Nicolas under the 
Indian Succession Act, unless, of course, he provided by his Will for it to go 
elsewhere or to pass unden some other arrangement or settlement. When 
Nicolas himself marries the story may be repeated. It will be open to him to 
claim that he is not a Hindu. If he does so I am sure no one will dispute the 
matter with bim.. But it would be advantageous for him to make up his mind 
and to bequeath no legacy of litigation to his relations by leaving the matter 
open to debate. Tf be marries, whether it be a Christian or a Hindu, an Indian 
or a foreigner (for in his case the chances are even), his son, if he decides to bring 
him up a6 a Hindu, will have a birthright in that same ancestral property which 
he took by survivorship from his father Sridharan. And the same result will 
occur. Nicolas’s separate estate will be governed by the Indian Succession Act, 
even though he is a Hindu, for he is the issue of a marriage solemnized under 
the Special Marriage Act.™ 

Now for the substance of the matter. If Sridharan had other sons by 
‘Mrs. Sridharan they would have formed a coparcenary between them: They would 
have been a case analogous to that of the Ghosal’s case (cited at note 6 above). 
Their property status would have been Hindu even if they had decided later in life 
to be practising Christians. And so we should have had a further le of 
‘Christians governed by the law of the Hindu joint family? which many jurists 
have for long thought was absolutely impossible. And whiat is wrong with that? 
Marriages with non-Hindus are bound to became more and more frequent. 
Hindu law is a law serving the needs of Hindus, and Hindus’ needs are ex- 
panding. Hindu fathers regard their sons as extensions of themselves, and if 
they are satisfied with their sons’ legitimacy, and if Partiament has established 
this as a matter of law, there is no reason whatever why the family system shou” 
not work in its entirety for their children by mixed marriages as well as for those 
‘by traditional marriages. I do not suggest that the law relating to the rights of 
illegitimate children should be further revised in any particular manner. The Civil 
ra ee ee en on Bem 
sive . ` i 


“_ — 


“The judgment gives careful attention to the nature of tha Joint family and Mitakshara ooparcenary, 
and thislanguags fits what is known as ‘‘marger’’-waich can only apply to a Mitakshara copar- 
21. Section 21 :‘'.......... and to the property of the issue of such marriage ........ “ 
` 22. Tho case of Aathonyrwamy v. M. R. Chinnaswamy, (1969) 2 S C.W.R. 706, has attracted 
little attention since it deals with Christiansin a particular taluga of the formsr Cochin State. But 
the principles were part of the legal history Cochin shared with other areas,including even Madras 
and itis important to remember as che Ghosal’s case, LL.R. (1906) 31 Bom 25, and our present 
case emphasise, that the Indian Sucoeasion Act can only determine the succession to certain 
classes of property, and does not speak of tenures already enjoyed by Christians who have 
determined, as a matter of custom and usage, to enjoy property as joint tenants as if they have 
never left Hindu law. The statement that there is no joint family amongst Christians may be true 
asa matter of fact (for an example of the contrary see P. F Pinto v. Commissioner of Wealth-Tax, 
Mysore, (1967) 65 L.T.R. 123 (Mys-)), but it will not, as a matter of law, rulo out ths possibility 
that coparcenary tenure survives by custom in some families and some areas, as undoubtedly 
amongst Muslims. The apparently obvious has to be stated, namely that those who inheritin 
shares under the Act may well merge their shares with interests they take by birth, Interests which 
cannot pass under the Act itself. 


, NOTE ON BHAVANI DEVI v. CORPORATION OF MADRAS. 
(1970) 1 M.LJ. 395: 82 L.W. 724. i 
By : 

K. VARADADESIKAN, Advocate, Villupuram 


In the above case arising under the Madras City Municipal Corporation Act 
AV of 1919), Mr. Justices M. M. Ismail has held that for the purposes of vacancy- 
remission provided for undeg section 105 of the Act, the definition of the term 
‘Building’ given under section 3 (4) of the Act does not include part of a build- 
ing and, as such, to entitle an owner of a building to vacancy-remission the 
whole of his building should remain vacant for the prescribed period. A read- 
ing of the judgment would show that while rendering it, the learned Judge was 
aware of the difficulties and hardships which would result to the taxpayers by 
a strict and rigid interpretation placed upon tbe word ‘Building’ in the particular 
context of the provisions of section 105 of the Act., However it looks as if his 
attention has not been drawn to certain decided cases having a bearing on the 
question, rendered under sister enactments whose relevant provisions are in pari 
materia with the provisions under section 105 and section 3 (4) of the Madras 
City Municipal Corporation Act, since those cases have not been referred to in 
the judgment under consideration. 


A Division Bench of our High Court has in the case Eluru Municipality v. 
Veeramanikyam,+ pointed out that the definition of ‘Building’ undez 
section 3 (3) of the Madras District Municipalities Act ig subject to 
the condition of there being nothing repugnant in the subject or context and 
that the definition should be appropriately applied according to the context. It 
may be noticed here that the definitions of ‘building’ in both the Madras Disirict 
Municipalities Act and the Madras City Municipal Corporation Act are in identi- 
cal terms. The above decwion in Eluru Mumicipality’s caset, has been followed 
by the Andhra Pradesh High Court in Kureti Venkatarathnam Das v. Vizayawada 
Municipality’, wherein it has been held that even if a portion of the building is 
vacant, proportionate remission should be granted ta the owner., The High Court 
of Andhra Pradesh has further observed that the expression ‘any building’ occur- 
ring in section 87 (1) of the Madras District Municipalities Act may be read as 
including a portion of the building and need not be construed as meaning the 
building in its entirety or as a whole. : 


Adverting to the definition of ‘building’ occurring in section 5 (7) of the City. 
of Nagpur Corporation Act, the Supreme Court has in the case Nagpur Cor- 
poration v. Nagpur Handloom Cloth Market Co.,* expressed the 
view that inasmuch as the said definition is an inclusive one, there 
is inherent indication in it that a part of a building would be a 
building for the purposes of imposition of liability to pay rates and assess- 
ment of such liability., The definition aforesaid in the City of Nagpur Corpora- 
tion Act is almost similar to the corresponding definitions in the Madras City 


1. (1954) 2 MLJ. 556. 3. (1964) 2S.CJ. 595: ALR. 1963 S.C, 1192. 
2 foe) An.W.R. 306, 
J—2 
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Municipal Corporation Act and the Madras District Municipalities Act, In 
both these latter Acts also, the definition of budding is an inclusive definition y 
Tice tence dete a, <a De concn es ee eee ale 
for imposttion of tax, there is no reason why a different yardstick should 
applied or adopted in cases of remission of tax. aa, fe dena 
of building-should receive a liberal interpretation so as to favour the subject for 
the purposes of vacancy remission, if there is really any doubt about the meaning 

cf the suk deinton in the context of sation 105 of the Madras City Municipal 
Corporation Act or section 87 (1) of the Madras District Municipalities Act 


Therefore I respectfully submit that the decision of Ismail, J., ee 
reconsideration... 
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THE DOCTRINE OF RELATION BACK : AN UNFORTUNATE REVIVAL. 


By 
B. N. SAMPATH, B.80., B.L, (Mys.) LL.M. (osm.) 


Lecturer in Law, Banaras Hindu University. - 


-~ 5 4 A 
- . ma 
‘ 
’ 


The Supreme Court has once again? revived in Sitabai `v. Ramchandra? the 
doctrine of relation back which had been given a detent burial by the Hindu 
Adoption and Maintenance Act, 1956 (hereafter called HAMA. The Court in 
‘its solicitude to find a ‘Sire’ for the son adopted by a Hindu widow has, it is 
‘respectfully submitted, ignored the wider implications of its ruling! An attempt 
is made in this paper to examine the basis of the doctrine of relation back, its 
consonance or otherwise with the provisions of HAMA and the implications of its 
revival on other branches of Hindu law. aaah! 


The facts of the case may be briefly stated as follows: Two brothers B-l 
and B-2 constituted a Mitakshara coparcenary. B-2 died some time in 1930 
leaving behind his widow W and his ‘interest in the coparcenary devolved by 
survivorship on B-l. W, thereafter started living illicitly with B-1 and their 
union resulted in the birth of an illegitimate son R The relationship between 
R and W was, perhaps, strained and W adopted a son AdS in the beginning of 
1958, namely, after HAMA came into force. Some time after the adoption of 
AdS, B-1 died and R took possession of the family property, with the result W 
and AdS had to file a suit against R seeking his ejection from the property. The 
claim of AdS was based on the ground that when W adopted him in 1958, his 
adoption related back to 1930, ndmely, the death of B-2 (whom he called his 
adoptive father) resulting in the conferment of coparcenership on him and there- 
fore, when B-1 died in 1958, AdS was entitled as the sole surviving coparcener 
to the whole of the joint family property. R preferred his claim on two grounds 
which are not relevant to our discussion. The lowec Courts upheld the claim 
of AdS? and gave him the dearee he sought for. The Madhya Pradesh High 
Court reversed the decision of the lower Courts and dismissed the suit of AdS on 
the ground that under the provisions of: HAMA his adoption took effect only 
from the date of adoption and did not relate back to the death of B-1, namely, 


1. Sawan Ram v. Kalawanti, (1967) 3 8.C.R. 687: (1968) 2 M.L-J. (S.C.) 55: (1968) 2 An.W.R. 
(S C.) 55 : (1968) 2 S.C.J. 316 : A I.R. 1967 S C. 1761 is the earlier case which revived the doctrine 
of relation back. See Foot Note 5. i 3 

2. (1970) 1 8.CJ. 476 : A.LR. 1970 S.C. 343. . 

3. The trial Court upheld the claim of AdS for the whole property. But the District Court 
while upholding the ground on which AdS claimed the property, varied the decree to give two items 
of the property to the defendant on the basis of a will left by B-i. This variation is of no cons¢- 

quence to our discussion. Os : 
J~3 
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the husband of W, enabling him to succeed to the property of the family. The 
plaintiff consequently appealed to the Supreme Court. 


The Supreme Court reversed the decision of the High Court mainly on two 
grounds. They held that under section 12 of HAMA all the ties of the adopted 
child in its natural family are severed and at the same time all these ties aro 
replaced in the family of adoption. Since the provisions relating to filiation 
in section 14 of HAMA lay down that the subsequent husband of the widow 
would be deemed to be the step-father of the child, by necessary implication, 
the Supreme Court declared that the deceased husband’ of the widow would 
become the adoptive father. Therefore, in the instant case, AdS, became a co- 
parcener with B-1 and after the death of B-1,.he took the whole property by 
survivorship. While so holding, the Supreme Court cited with approval the 
devision of the Bombay High Court in Ankush v. Janabai.* 


Before undertaking an examination of the validity of the Supreme Court’s 
stand, it is necessary to point out two decisions, one of the Supreme Court itself 
and the other of the Madras High Court? which have not been referred to in the 
present case. It is rather unusual that even though the Supreme Court had 
considered. the doctrine of relation back in Suwan Rum's case® and had come to 
the same conclusion as it did in the present case, no reference was made to it in 
the instant caso. Further the Madras decision “in Arumugha Udayar v, 
Valliammal*, wherein Ramamurti. J., took a contrary view has not been taken 
notice of in the, present case. Even though the judgment of Ramamurti, J., is 
a brilliant and correct exposition of the law on the point, it is again surprising 
that the Supreme Court’s decision in Sawan Ram’s case* which was binding oa 
tlie Migh Court was not motced. iri, thide cas 


1 


H 


A precursory reference to some of the salient features of the traditional 
Hindu law of adoption is essential to understand the basis of the doctrine of 
relation back, for, an examination of the doctrine without the traditional back- 
ground would be misleading. The traditional law of adoption, in so far as it is 
relevant to our discussion, may be summed up in the following propositions : 

i (1) The main purpose of adoption under’ the traditional law was to pro- 
vide a son who could take care of the manes." - 


tot 1 





4. (1965) 67 Bom L R. 864 : AIR. 1966 Bom 174. z 

5. Sawan Ram y. Kalawanti, (1968) 2 S C.J. 316 : ‘ALR. 1967 S C. 1761 fore 
died leaving behind his widow B. B made several alienations of the property: Including'a-gift-in 
favour of K her grand-niece. The reversloner challenged the alienation and obtained a decree that 
the alienation-does not bind his reversionary Interest. B, in the-mean time adopted De, son 
of K: After the death of B; litigation commenced once again, the gppellant claiming the possession 
of the property on the ground of the decree which he had obtained.as a revérsioner. Ittwas' con: 
tested by Dc on the ground that he being the adopted son, was entitled to succeed to the property. 
The Supreme Court held that the deceased husband of B would be deemed to be the adoptive father 
of De by the application of the doctrine of relation back, thereby enabling De to succeed to hento- 
perty of tho deceased. With the-result, the reversioner-appellant’t.clalm failed. 

6. Arumugha Udayar v. Valliammal, (1969) 2 M L J. 403 : A I.R. 1969 Mad. 72. 

7. Under the traditional law, even though fhe spiritual motive ‘was undehiable,ıt was the 
secular objectivo which was dominant. See J. D Mayne, Hindu Law and Usage (1953) 181-188. 
But in view of the ruling in Amarendra’s case (1933) 60 LA 242 65 M.L J203: 35 Bom L R. 859 
and its approvalin Chandrasekhara v. Kulandatvelu, (1963) 28.CR. 440: A.LR .1963 SC. 185” 
193 the primary object of adoption under traditional Hindu Law is to fulfil the spirtual purpose. 
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` | (2) Since the ‘spiritual responsibility could be discharged ‘only by a son, 
adoption could be made only of a son.* : - ee Ms 


| (G) A man could adopt a son without .the consent of hig wife or even 
despite her dissent and the son so adopted became the.son of his’ wife also.” ' ‘ 
(4) After the death of a man, his widow could adopt a sop. ot, 

We are mainly concerned with the fourth proposition. When the. widow 
adopted a son under the traditional law, it is necessary to’ notice that ghè was 
adopting a son not to herself! but to her deceased husband. Further; when 
a widow adopted a son, she was designated as the adoptive mother and her 
deceased husband as adoptive father!’ Two exceedingly important observations 
are apposite in this context. When the widow was designated as the adoptive 
mothe, if was not in her own right; as a woman adopting ‘a son, but because 
she was the consort of the man to whom she was.adopting a son. ‘And when 
the deceased husband was deemed to be the adoptive father it was not-because 
he was the husband of the widow who adopted a son, but because the, adoption 
had been made by the widow on his behalf. That is to say, the deceased became 
the adoptive father in his own right and the widow became the adoptive mother 
because she was the wife of ‘the deceased to whom she made the adoption. The 
above statement undoubtedly involves circumlocution, but it correctly’ represents 
the traditional stand point. Indeed, an Oversight of this simpk truth has resulted’ 
in several erronédus cotclusions. . aa ee E g t 


~ Further it must be ‘emphasised that when the tráditional Hindu law consi- 
dered the deceased husband as the adoptive father, it-was not due to the concern 
of the law to provide ‘some how’-a father to the boy adopted by the widow, ‘but 
because the whole scheme was built on the premise that adoption’ wis mdde.dn 
behalf ofthe deceased husband himself. Thus the doctrine of felation back 
under the traditional law was a logical outcome of the three accepted ideas tHat 
(D adoption was made purely for religious purpose; (2) it could’ be made by'a 
than’ or to'a man; and (3) a woman was’ incapable of’ adopting a son to herself. 
Instead of considering the doctrine in this simple juristic pérspective,“a catena of 
cases as’ also writers considered ‘the doctrine of relation back as a fiction super- 
imposed on.the factum of ‘adoption. Indeed the doctrine is inherént in the 
datfaka form of adoption itself, that is to say, an adoption could be made: only 
when it could relate back to the death of the husband and not otherwise. When 
there was considerable gap between the death of the husband andthe adoption 
by the widow, the Courts were rather shy to accept the’ doctrine in its plain-form.. 
“They attempted to present it in a different garb. They deemed the widow to be 





- 8 Nanda Pandita alone among the scholiasts attempted to revive the adoption of daughters 
basing it on the Pauranic precedents wherein some notable ladies, like Kunti and Santha had been 
adopted by thoir respective fathers: See Datta. Mimamsa VIT, 30,34. But such a view was neither 
religiously tenable nor practically acceptable ina soélety dominated by patriarchal notions: 

9. Nanda Pandita’s view that the son adopted by a man without the assent of his wife would 
become the son of the wife also, has boen criticised by Sarkar as untenable in view of the interpre- 
tation-of the text ‘pratigrahatr! mata’. See Golap Chandra Sarkar, Hindu Law (1933) 263-264. 
See also Sivagami Achi v. Somasundaram, I-L R. (1956) Mad. 459 : (1956) 1 M.L I. 441: ALR. 
1956 Mad. 323 (F-B.). - j 

10. Tho text of Vasistha relating to the widow's power of adoption, tho interpretations of 
the commentators on that text and their applicatlonin various schools Indeed make a fascinating 
study. Butin the post HAMA era they have to be confined to the legal archives. : 


1E. It was only in the Kritrima form which was prevalent in the Mithila School,a widow 
was allowed to'adopt a som to horaelf.* ee , 723 ` 
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in a state of interminable pregnancy"* from the date of the death of her husband 
but giving birth to a son on the date of the adoption. They thereby assimilated 
the position of an adopted son to that of a posthumous son. Therefore, 
Tee Re toal Mor pis na hinti between tho dute of tie denih of the hur 

option. ` this subterfuge was quite unnecessary, if they 
had emphasised that since the adoption was made to the deceased husband, it 
would be deemed to be effective from the date of his' death. The absurdities 
to which the doctrine led the Courts when it was pushed to its logical ends is & 
saga -of traditional Hindu law of adoption with which we are not concerned 
at present. = - A i a 


- . We-may now turn our attention to HAMA and see whether the doctrine 
of relation back ‘is consistent with its policy or provisions, HAMA it is signifi- 
cant, has secularized™ the whole law of adoption. - 

: © (1) by permitting a woman’ to adopt a child in her own right; 
©) by allowing the adoption of daughters;5 . cana od 
(3) by doing away with the rufe that the parties should belong to the same 
varnat; and ` ` i 2 2 . 
> (® by dispensing with the requirement of Datta Homam*'. 
One of.the far reaching changes HAMA has introduced is the conferment of full 
legal capacity off a woman to adopt a.child. The objects clause to HAMA ex- 
preasly states that “the adoption made by a Hindu widow will hereafter be in 
her own right (Italics supplied) and this objective is given effect in a much wider 
form in ‘sectlon 8 which takes care of various: situations of a woman, 
namely. as a spinster, as a married woman,'as a widow and as a divorcee, While 
referring to a.widow, Ramamurti, J., has very aptly summed up the policy of the 

Act that she has authority to adopt as a “woman purely as such and not as a 
widow”. ` It may be observed that HAMA while giving full effect to the concept 
of ‘equality’ of sexes as already recognised under other Hindu law enactments, ‘has 
done away with the traditional disability of a Hindu woman in the law of 
adoption. In spite of such an approach of the Act some may aver that there is 
‘nothing in HAMA which prohibits a widow from adopting a 1o her deceased 
husband. The simple answer to such an averment is that after 1956, an adop- 
tion can be made only in conformity with the provisions of HAMA irrespective 
-of the intendment of the parties: -When the formalities laid down under the 
Act are complied with, only those consequences as are indicated under HAMA 
flow from it. - --: : : ' O Re 
-’ Tt is necessary In this connection to clarify the expression, “No adoption 
“shall be made aftèr- the commencement of this Act by or to a Hindu (Italics 
sipplied) except in accordance with the provisions contained in this chapter 
except in accordance with ithe provisions contained in this chapter 
....” used in section 5 of HAMA for Bhargava, J., has construed it in 
Teee CE A EC CL OC 


12. The dictum of their Lordships in Baji Rao v. Ramkrishna, I.L.R. (1941) Nag. 707, 718 
was approved by the Privy CounclJin Anant v. Shankar, (1942-43) T0 I.A 232, 239: (LL R.) 1943 
Bom, 116, 129 : (1943) 1 ML J. 599. 

13. It may be asked in this connection: “ Can you prevent a person from considering adoption 
to be religiously based 7°’ The answer is a plain ‘no’. Those who want to consider adoption 
as a religious Institution may do so. But the law is not concerned with what the parties assume or 

think so long as the adoption is done in complfance with the requirements of HAMA. 

14. Sectlon 8 of HAMA. : È 

15. Sections 7, 8 and 10 of HAMA. 

- 16. Section 10 (i) read with section 2 of HAMA. 
«+ 17.: Section 11 Proviso. a 
18, Arumugha Udayar v. Valliamma/, (1969) 2 M.LJ. 403: AIR 1969 Mad. 72, 77. 
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Sawan Ram's caset? to include the instance of an adoption by a widow tó her 


deceased husband. The learned Judge states that : 


“St is significant that in this section, the adoption to be made is mentioned 
as ‘by or to a Hindu’. If the view canvassed on bebalf of the appellant be 
accepted, the consequence will be that there willbe only adoptions by Hindus and not 
to Hindus (Italics supplied) On the face of it, adoption to a’ Hindu was 
intended to cover cases where an adoption is by one person, while the adopted 
child becomes the adopted son of another person also. Tt is only in such a 
case that it can be said that the adoption bias been made to that other person. 
The most common instance will naturally be that of adoption by a’ female 
Hindu who is married and whose husband is dead or completely and finally 
renounced the world or has been declared by a Court of competent. jurisdiction 
to be of unsound mind. In such a case the actual adoption would be, by the 
female Hindu, while the adoption will be not only to herself, but also to her 
husband who is dead or has completely and finally renounced the world or 
has been declared to be of unsound mind.”™” : 


We entirely agree with Bhargava, J., in so far as he says that the expression is 
meant to include an adoption made by one person ‘but which also takes: effect 
as to another. For instance, the expression includes an adoption made by a 
male Hindu with the concurrence of his wife. In such a case, even though it 
is an adoptión made by a male Hindu the adoption is to his wife also. - But 
when the learned Judge states that the expression includes the instance of an 
adoption made by a Hindu widow to her deceased husband, it is submitted that 
such a concfusion is not in consonance with the policy and the provisions of ~ 
HAMA. Further the observations of the learned Judge that the adoption by a 
female Hindu whose husband is unsound in mind or has renounced the world 
would effectuate filiation with respect to the lunatic husband or the husband who 
has renounced the world, it is respectfully submitted, is without any basis and 
is mere obiter dicta. It is significant that section 8 contemplates five distinct 
situations when a female Hindu may-not be in a position to obtain the consent 
of her husband, namefy, when her marriage is dissolved, when her husband is 
dead, when he has renounced the world, when be has ceased to be a Hindu and 
when -he is unsound in mind. If paternal filiation can take place in any one of 
those situations, it must be applicable to each óne of the other situations.. We 
may take the instance of an apostate husband, say where-the husband has become 
a Muslim. If the remark.of Bhargava, J., has to be upheld in its entirety then 
it means that when such a female Hindu adopts a son, the adopted son. would 
become the son of her Muslim husband too. The learned Judge could never have 
meant to arrive at such an improbable conclusion. © 5.) 7 
' . It is submitted that section 8 merely deals with the capacity of a female 
Hindu to adopt a child; it has nothing to do with the filiation which is laid down 
exhaustively in section 14. If a female Hindu intends to adopt a child, she must 
not be denied that right merely because her husband is unsound in mind or has 
become an apostate. Section 8, therefore, enables such a female Hindu to adopt 
a child even under those circumstances.: But so far.as the filiation is concerned, 
«d ie- confined only to those situations enumerated under secton-14. .. + - 

If the doctrine of relation back cannot be logically read into the provisions of 
JAMA ket us examine how the Supreme Court arrived -at the - conclusion- that 
the deceased husband of the widow became the adoptive father of the-child. The 
Supreme Court, as the judgment reveals, was eager to find a father to the son 


19. (1968) 28 CJ. 316 :.A.LR. 1967 S.C. 1761, 1764-65, ; 
: 20. Ibid. E x : 3 o’ j er? G 
21. Section 7 of HAMA. as : -4 
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adopted: by a widow and they quite naturally turned to the deceased husband of 
the widow and labelled him as the adoptive father. This result: was atrived at 
on the following grounds : i 


Y „They assumed that the doctrine of- relation. “back “with a 
filiation to the deceased husband as permitted under the traditional ' Hindu law 
was applicable, even under HAMA. ` 


> (2) Since HAMA lays down under section 14 (4) that the subsequently 
married husband of the widow becomes the step-father, by necessary implication, 
the deceased husBand of the widow becomes the adoptive father. = 
(3) Because séction 12 of HAMA envisages the cò cle severe ot all 
the tes of the child in the-family of its birth anil tho ereation of. 
Aie Ree family of adoption, the deceased husband of the widow becomes. 
o 
; The, validity of each one: of these grounds’ on: which, the -Supreme ‚Court 
relied may be disputed: 
. We have. noticed earlier that the. filiation, to the deceesed habid 
allowed under the traditional Hindu law was based upon the total incapacity of 
a widow to adopt a son to herself. Because she adopted a son on behalf of her 
deceased husband, the factum of adoption. logically related back to the date of the 
death of her husband. But when HAMA has enfranchised a woman fully and 
permits her to adopt ‘a child in her own right and in'an independent ea it will 
be incongruous to, rely upon the traditional basis while interpreting its .provi- 
sions.. | ty Mite 
His. Lordship’s' logic™. that since the subsequent husband of the widow 
is deemed to be the step-father, by necessary implication the deceased: -husband 
of the widow would become the adoptive father, is far from convincing.. - The 
following: important factors have to be borne in mind while examining the 
deeming provisions of section 14. First: Section 14 (4) provides for two distinct 
situations of a woman, namely, when she is a spinster and when sho is a widow. 
Any interpretation of the provision should take care of both the situations.. „It 
will be’ contrary to accepted canons of interpretation to make-one set of assump- 
tions to explain one part of the provision while those assumptions are, totally 
inapplicable in intérpreting another part of -the same provision. Second: As 
emphasised by Ramamurti, J., in Arumugha Udayar v. Valliammal** that “all the 
deeming . provisions. relating - to affiliation in section 14 are only -in relation. to 
living persons and not to persons who were dead at the.time of. adoption’.” © 
. `The underlying . policy in -these piovisions is that a-~person who has 
-not participated in the factum of adoption wilt not become the.adoptive father 
ar mother.of the child. The subsequently married wife of a widower or a bachelor 
or the subsequently married husband of a spinster or a widow or a divorcee" is 
in no way connected with the adoption .and therefore she or he will be, deemed 
‘to be the .step-mother or the step-father. In the case of an adoption by a male 
Hindu, if at all his wife becomes. the adoptive mother, it is so’ because she has 
agreed and is’ present on the occasion. In the case of a deceased husband both 
‘these ‘qualities. are. wanting: neither is he existent, at the time. of- adoption hor 
has be consented to become the ddoptive father. Itisindeed difficult to appreciate 
icant ar Saran arveegeerie rans E an 
` A a ed A;LR. 1970 S.C. 341, 348. a a He & 
a Bia oe i E te 
25. (1969) 2 M.L J. 403 : ALR. 1969 Mad.. 1, 7. 
1. The event of a divorcee woman adopting a child.and subsequently marrying has ee 
tunately not been covered by section 14 of HAMA. But we may masa conclude’ such a 
husband would be deemed to be the step-father of the child. a 
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the anxiety_of the Court to provide an adoptive father only to a son adopted by 
a widow. If the spinster’s adopted son or a divorcee woman’s: adopted son? 
cannot have an adoptive father, we may as well conclude that a widows adopted 
son need not have one. 


+ Section 13 of HAMA, it is true, effectuates, a total severance of all “ties 
in the family of birth and replacement by those created by adoption. It may 
be urged in this connection that section 12 does not say that all the ties or as 
much ties as are severed in the family of birth are correspondingly created in the 
adoptive family. The replacement of ties in the adoptive family can only be 
consistent with the situation in the particular instance. This is clear from the 
tenor, of the section which does not say “replaced by all the ties correspondingly” 
but “replaced by those created by the adoption in the adoptive family (Italics 
supplied). It means that if the adoption is made by a man with the consent of 
his wife, thé child secures both paternal and maternal affiliation in‘ the adoptive 
family. If the adoption is by a bachelor or a widower, the child can have only 
paternal. filiation, -maternal ties being totally absent. In such a case the 
ties of the child in the family of its birth, namely, both paternal and maternal 
will, according to section 12, be replaced only by the paternal ties in the adoptive 
family. When the adoption is by a spinster or a divorcee woman, there can only 
be maternal affiliation. When such is the case, it is difficult to imagine any 
‘unnsualness’ or ‘unreasonableness’ in the mere maternal filiation in the case 
of an adoption by a widow. Indeed it would be out of tune with the whole 
vio of the Act, if paternal filiation is provided only to a son pce by the 
widow. 


; 
t P deat 


- It may be pointed out that in the Bomy case, their TR took it for 
granted Gt. appears the counsel so conceded) that the adopted child of the widow 
is related to the father’s brother and other relations of the deceased husband.* 
The assumption of the Court, it is respectfully submitted, is without any founda- 
tion. As the learned Judge of the Madius High Court pointed out in Arumugha 
‘Udayar’s case,‘the Bombay High Court was making an assumption which it was 
required to establish. If only there is relation back, the deceased husband would 
become the adoptive father and his collaterals related to the child adopted but 
not vice-versa as their Lordships of the Bombay High Court understood. Unless 
the hoy is adopted by a man, the question of paternal affiliation does not arise 
under HAMA. 


Sttabui’s case,* exemplifies the influence which traditional notions exert in the 
decision-making process even where provisions involved have completely severed 
their moorings with traditional ideas. To some extent the wording of section 12 
may also be responsible for the misconception. For instance, section 12 speaks 
of “all the ties of the child in the family of his or her birth . . . to be severed 
and replaced by those created by the adoption im the adoptive family (Italics 
supplied).”” When the adoption is‘ made by a person with the consent of his 
wife, the adoptive family consists of adoptive father and adoptive mother and 
thereby both paternal as well: as maternal affiliation is effectuated. But for 
instance, where the adoption is made by a widow, the Court will obviously search 
for ‘the adoptive family’. While looking for the ‘family of the wilow’ which else 
can be her family except her deceased husband’s? To use the language of 
Ramaswami, J., “in the case of adoption by a widow the adopted child becomes 

2. See Foot Note 1 above. 

3. Ankush vy. Janabal, A.I.R. 1966 Bom. 174, 176. 
4. (1969) 2 M.L.J. 403 :A.LR. 1969 Mad. 72, 80. 
5. (1970) 1 S.C.J. 476, 480 : A.LR. 1970 S.C. 343, 347. 
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absorbed in the adoptive family to which the widow belonged. (Italis supplied). 
In other words the child adopted is tied with the relationship of sonship with 
the deceased husband of the widow’. Even though the remarks of the learned 
Judge aptly sums up the position under the traditional Hindu law, it is pure and 
simple anachoronism so far as HAMA is concerned. The whole of traditional 
iy Ce ee ee ee a 
oe ae -' In a scheme dominated by patriarchal notions, the 
comet of eu of sexes had 20 plac. We are aware that under the tradi- 
tion u law: 


(1) the daughter had no right by birth while the son had; 


(2) when the son and the daughter survived the father, the son excluded the 
daughter from inheritance; 


Œ) by marriage the woman became absorbed in the family of the 
husband; 


va (dy vice ie Tinaband ied: ais Can ube EE E EE S 
yo. 

(5) when she inherited the property of her husband, PEE 
representative of her deceased kusband. 


(6) when sho remarried, sho ceased to be a member of her husband's 
family and also forfeited -her husband’s estate; ict 


ay Silvas E E che Gopi bs hak loomed E aes. 
Now, if we turn our attention to the Hindu law enactments, we find that the 
concept of equality of sexes has been consistently maintained all through. 
Except for the traditional right by birth to which the son is entitled, the modern 
enactments treat the son’ and the daughter as also the man and the woman on 
the same footing. By marriage, the wife is not absorbed inta the husband’s 
family in the traditional sense, that is to say, she does not continue to be an 
appendage? to her husbands family even after his death. When her husband 
‘dies she inherits as his wife in an independent role and not as representing her 
husband in the traditional sense. Since she is inheriting as wife in an indepen- 
dent capacity, she may immediately remarry without forfeiting her husband’s 
property. She may or may not adopt. If she adopts, the child gets only maternal 
‘affiliation; the ties of adoptive family mean in that context relationship which 
the child will have with respect to adoptive mother’s ts and her other 
collateral relations. .Even if the parents and other co. relations of the 
deceased husband are alive, they will not be related to the child adopted. These 
consequences flowing from the concept of equality of sexes will undoubtedly 
baffle us for a moment, for, we are still living in a society dominated by 
patriarchal notions. Once the concept of sexual equali has been accepted 
“inde the modern Hindu law enactments, it has to be worked out to its logical 
ends however unpalatable the consequences are for the present. 
, (1970) 1 8.C J. 416, 480 : A.LR. 1970°8.C. 343, 347. 

s ‘Though we may technically draw a distinction E 
sonso and thejolnt family in the Hindu ‘sense, the latter is an obvious off-shoot of the former. 

8. Brihaspati gives the reason why the wife is made a primary heir. He says that “in the 
Vodas and the doctrines of the Smritis and in popular usage the wifeis declared to be half the body 
of the husband, equally sharing the consequences of good and evilacts.- Of him whose wifois not 
dead half the body survives. How can another obtain the property while half the body (of the de- 
ceased) {ives 2°’ See Kane, History of Dharma Sastra (1946) Vol. III, page 702-703. 

9. Paras Diwan rightly goes one step further and says “itis not possible to fit in the old 
notion of wlfe being an appendage to the household of the husband ° even during the life time 
of the husband. Ses XX The Law Review (i and 2) p. 6. 
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pe ee PEE aS OE AG ia ae Boks: dh Seis 
: Tis aodai and itabi diein ot Gb Sarane CUTE PE voil 
be to deemi -thá deceased: wife of a widower who adopts a child as the adoptive 
mother, of the child. Aik the. reasons’ whith the Supreme Court has advanced 
for Corichidilg the deceased hisbarid of thé witlbw as the adoptive father of the 
child would apply. mutatis mutandis to`an adoption by a widower thereby leading 
to the inescapable conclusion that’ the “deceaséd wife would be’ deemed to tha 
adoptive mother of the child. It may be pointed out in this connéotion ‘that tha 
question: of maternal affiliation care up for, consideration beforg a Full Benth 
of the Madras High Court in Sivagami Achi v. Somasindaram™. ` The Court 
overruled its, çarlier decisions by réjecting the view that the doctrine of relation 
back could be extended to achieve maternal ‘affiliation so as to make the deceased 
wife of the widower, the adoptivé mother,” Govinda Menon, J., if a weil consi- 
dered judgment which exhibits a wealth of Tearing has dearly, established the 
ee ese ‘text Any, 
fh comment i hs egard io spetons : i 
7 agri Lg : NM, -o ae eee ee i l ‘ 


Ws ts war doc GF otic ts eon cb Che aaoi ar con. ie 
ruling of ‘the Supreme Court. The Supreme Court declared’ in Sitabai’s case’? 
thar the adopted son became a -Coparcener, and was enititled to take ‘the family 
property by survivorship. A litte bit Sf, conceptual aylysis may be attempted’ 
here to point out the untenable implications of the Supreme Court’s ruling. 
Survivogship is an outcome of the concept of co-ownership recognised under 
Mitakshara:law.™ Where there are two or more co-owners (coparceners) in a 
Mitakshara family, and one of them dies, the surviving co-owner (coparcener) or 
- co-owners-are! entitled: to. the interest of tho. deceased co-owner. The Supreme 

Court, as seen above, has declared the adopted son as a copatcenen and that he - 
A ee ee ee ee 
(Sitabai’s case).1* ‘When tha adopted son becomes’ the coparceritr a question that ` 
cropa np immediately is whether he ig entitled to claim partition during the life- 
time of thé other coparcener on coparcenérs.:’ The Court will undoubtedly, say, . 
as it did in Sawan Ram’s caset, that section 12 (c) of HAMA would t the 


u 


Sana Gel @ aA o le He by survivorship ‘after the death’ 
of any other coparcener, he cannot ask his share in the property during tha 
life-time of the other coparcener.. A Wenn cee neue dann 
there is only a single coparcener, we-may, concede that the adopted son -cannot 
divest him of his estate. which hag already vested in him. “But the same logic 
and the operation of section 12 (¢)- of HAMA. ‘cannot be extended where instead of a 
solesurviving coparcener, there exist two: or more, copérceners., Let us assume 
that a Mitakshara coparcenery consist of four brothers:and one of them dies in 
SS mt 


a aw 
_, 10, The Supreme Court laya down in ost explicit terms that ‘the true éffect' arid inter- 
pretation of ons {1 and 12 of,the Act 78 of 1956 therefore is that when'either of the spouses 
pesmi pike Heron be child la the famil of his ot her birth become:com pompletely severed 
and these are all replaced by those option in tho adoptive famiy- 


+ 


the result of ado on by either spouse homer ergs the ado Hye child becomes the child of both the 
spouses”. (1970) 1 S.C.J. 476, 480: A.LR. 1970 S.C. 
11. LLR- Ei 459 : (1956) 1 M.LJ. 441: YNET 1956 Mad. 323 (F.B.). See also, 
; or alae ice of Maternal Affiliation in Adoption’. (1948) 2 M-L-J. n (Journal 
Section. 
12. (1970) 1 S.C.J. 476: ALR. 1970 S.C. 343. f 
. 13. For a detailed co analyals of survivorship see P. N T Sen, Principles of Hindu, 
Juris ce, T. L. L. 1908, 146-147 and B. N. Sampath, Joint Hindu Family : Retrospect 


and Prospect, (1965) 1 Ban LJ. 33, 44-47, 
14. (1968) 28.CJ. 316: ALR. 1967 S.C. 1761, i 
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935, leaving behind his widow who a son in 1957. Now, can such an 
adopted son claim his share by partition? It is submitted that section 12(c)of HAMA 
cannot be brought into operation here, because the adopted son is not divesting 
any person of any estate vested in him before adoption but is asking his ‘own 
share iñ the family property, In fact, he is not divesting any other person of the 
‘estat?’ because even other coparceners have mere fluctuating interest in’ the 
family property, atid the adopted “sor who is introduced into that community 
with fluctuating interest is‘ merely asking for ‘the crystallization of his interest., 
Without going further inta the conceptual niceties, we may sum up the Supreme 
Se eee (1) Adoption relates back to the 
death of the adoptive father and thereby the adopted son becomes a coparcener; 
(2) Even though he becomes a coparcener, he-cannot ask for partition, for he is 
prevented from doing so by section 12 (cof HAMA (3) But on the basis of the same 
en a ee ee 
coparceners “dió. - To say the least, ‘such ~ an interpretation is repta 
inconsistencies which could otherwise have been avoided. - 

Another direct consequenca of tho Supreme Court’s ruling is that it will 
encourage fake adoptions to defeat the claims of reversioners, Let us assume 
that a Hindu dies in 1945 leaving behind bis widow who alienates her husband’s 
property, say in 1950, for a purpose whicli is’ not for’ legal necessity, and the 
reversioners question the Validity of such an alienation after 1956.;° The Supreme: 
Court’ his decided in a menies of cases that’ such’ a, widow cannot take-advantags 
of section 14 of the Hindu Succession Act, “1956, for she is not having the. 
‘possession’ at the time of the passing of ths Act, and therefore the reversioners 
are entitled to recover the property from the alenee after the death of the widow. 
Now, every. such widow who cannot take advantage of section 14 may in 
Condos ce abo aed er gp eg gaa TLS ot em 

ie~ When the adoption is made by such a widow, say in 1957, the - 
relates back to’ the death of the alleged adoptive father and after the-death of the 


r E ons elon este oe eat oe aaa ae 
tae L less} i. | oF k ita mae Ls (ai pees a 
Sad aone t a ove bts e gee 
otela ek ` CONCLUSION. a ae z Gant R 

ekg nespecitily mibinited thit the ating -in -Saman Ram v. Ķalawintii* 
anb Sifabai v. Ramchandra }* -while being: conceptually unsound creates more 
problema than it has -sought to solve.. “If tho Supreme Court has no. opportunity 
to revise its standin the near- future; é legislative ‘ameniment to section 14. of 
HAMA is required -to undo the effect’ of these decisions.- It:is suggested that an 
explanatory clause, stating that thé deceased husband of the widow os the 
deceased wife of a widower would not be deemed to be the adoptive father on 
a te nee ame ne Oe ol n econ T 
of the HAMA. fs et ! E ee re 


P er vi 
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15. sors ugh v. Ratino, (1968) 1 S.C. 487 : ‘ALR. 1967 S.C. 1786 gives a list of the 
the point. 


the widow ado 
dofeat the claim of the reversloner. ALR. 1967 S.C. 1161 : (1968) 2 SCJ 316 
17. (see) DAD: TE DRSC 116: (1943) 2M LJ. 599, 
18 (1970) 1 8.Ç3. 476: ALR. 19 
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COURTS AND THE LAW 


C. R: PATTABHI-RAMAN, (Broadcast—All India Radio. Madras, 17th July, 1970). 


In the procession of time, administration of justice is acquiring new horizons. 
There is a search for new expressions, new patterns and procedure and above all a 
thirst for a new mind and a new outlook. This was pointed out by the new Chief 
Justice of the Calcutta High Court Mr. P. B. Mukharji when he assumed charge. He 
proclaimed “a progressive outlook, the power to resist the lure of beaten track, a 
capacity to get out of thinking in rut, which knows not only how to follow past pre- 
‘cedents ' wisely but also has the vision to create new precedents and new history, a 
sensitive awareness to reflect, formulate and resolve the social, economic and consti- 
tutional tensions, and the statesmenship to contain them and harmonise the strange ` 
and unpredictable conflicts of the modern society are the needs of the present day 
judicial hour.” The test of judicial independence lies, according to him, in with- 
standing and overcoming both internal and external pressures. It was only then 
that justice became real, instinct with life, fearless and independent and regardless 
of both frowns and favours. He further said “It is easy to be just when the environ- 
ment is just.’ But a great Judge is he who can be and is just when others are unjust. 
That judge who can wear this crown of thorns can alone redeem society.” 


Similar sentiments were expressed by Mr. Justice Veukatesam on his retirement 
from the Andhra Pradesh High Court. While replying to the address from the Bar 
he stated ‘*-The old fashioned law and order view of the function of State had dis- 
appeared and it is now recognised that the obligation of every democratic Govern- 
ment is to assist in the solution of socio-economic problems, and help correct im- 
balances in the economic structure of the society. With the fundamental rights and 
the ideal of a welfare state with the goal of socialistic pattern of society enshrined 
in our Constitution and the power to issue prerogative writs vested in the High Court 
and the Supreme Court, an onerous duty is necessarily cast upon them to resolve 
the conflicts that arise not merely between the citizens, and one State and anather 
State, or the State and the Centre. In discharging the functions, Courts have to 
adopt a. liberal interpretation of the laws and an imaginative and courageous 
appraach, instead of being merely satisfied with the legalistic exposition of the pro- 
yisions of the Constitution. The meaning of the phrases “ reasonable restriction ” 
and “in the interests of the public ” used in our Constitution cannot be allowed to 
remain static. Judges have to play the difficult role of acting within the Constitution 
and yet make their notions and ideas keep pace with concepts of social duties and 

It will thus be seen that there is a keen awareness of the need for thinking in 
liberal terms and adjusting to present day needs and situation.- It is important to 
note that our ancient thinkers have always stressed the significance of “ Desa ” and 
‘*Kala”—place and time or geography and history in the activities and behaviour of 
man. Inthe Mahabaratha, the great Rishi Bhishma Pitha Maha proclaims that 
according to the conditions, demands and exigencies of the time-and-place (desa- 

I-35 f 
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kala), what is otherwise dharma may become adharma, and what is adkarma may 
become dharma, for the time being. In our ancient Dharma Sastras, no genera- 
lizations were attempted regarding men’s condact. Thoy realised that while it was 
necessary to canalize and regulate man’s conduct of life and behaviour through 
dharma, this must not be taken as a rigid or static principle, but has to be allowed 
certain flexibility and dynamic potentiality for its operation to suit the conditions 
dictated by the “locale” and the times. They were insisting that human beings 
should be prepared for radical changes in generally sanctioned dharma , practices 
in order to suit the exigencies of time and conditions. Social values change with the 
march of civilisation. Every function of the State had ta be conditioned to the need 
of the society. Dean Roscoe Pound has pointed that “law should be most suited 
to the ends of Isgal order in time and place.” The individual and the larger society 
must continucusly make adjustments to the needs of changing times. 

Legal philosophy has to bs a living force in a marching society. For example 
a large volums of anti-social bshaviour like hoarding, profiteering, blackmarketing 
and other economic offences are covered by penal statute solely to the needs of our 
present day society. A day may perhaps coms when compulsory birth control 
may have to bs imposed on couples who have had already a certain number of 
children. No ons to-day can claim the right to set fire to his own granary when the 
country is facing an acute food shortage. Actually compulsory procurement’ of 
_ foodgrain3s would have bæn regarded as a serious invasion on tho right of ow ner- 
ship a few decades ago. 

Similarly ths function of the criminal law is no longer primarily to protect the 
interests of the community at large. If individual liberty or freedom of contract, for 
example, wore regarded as absolute, it would not bs possible to abolish social vices 
like untouchability, begging, slave trade and organised traffic in women. - Herbert 
Spencer said “It is better that the poor of our cities should dio in epidemics than 
that State boards of health should curtail individual freedom or interfere with 
individual initiative ; it is better that smallpox should ravage the community than 
that an individual should be made to vaccinate.” As pointed out by Allen, a great 
jurist, this view would appear to be “sheer lunacy today.” Therefore what Lord Acton 
-and John Stuart Mill once conceived to ba individual liberty is no longer an end in 
itself. It is to bs regulated in the larger interests of the society. There are thore- 
fare corporate reasons which demand changes in the discipline of the State over the 
individual according to the times and circumstances. It is worthwhile to quote 
Article 29 of the Univeral Doclaration of Human Rights “ Everyone has duties ta 
the community in which alons the free and fall development of his personality is 
possible. In the exorcise of his rights and freedoms, everyone shall be subject only 
to suck limitations as are determined by law solely for the purpose of securing due 
recognition and respect for the rights and freedoms of others and of meeting the-just 
requirements of morality, public order- and the general welfare in a demiooratid 
“BOCIOLY siensssiesseeeee 

I wish to quote another Judge whom I was privileged to know fiom the tire 
he was practising in Madras and is today adorning the Supreme Court. Mr. Justice 
Jagin Moian Roddy addressing the Gujarat High Court referred to the changing 
role of the judgas. To quote him “In the past, a Judge of a High Court was not 
crlled ox to dischargs the functions now entrusted to him under the Constitution. 
He had only to dids civil and criminal matters and rarely did these matters extend 
beyond the soopo of the parties involved in the litigation. After the Constitution, 
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Fundamental Rights have been guaranteed, and the High Courts and Supreme Court 
having been made the guardians of those rights, the Judges who have taken oath 
to uphold the Constitution and the laws have been vested with wider jurisdiction 
and have perforce to deal with Article 226 and Article 32 with a variety of matters 
spread over the entire gamut of Governmental administration—administration of 
public authorities, acts of individual public servants of authorities discharging their 
statutory or quasi-judicial functions.” 


“ Ever since the inauguartion of our Constitution every social change through 
legislation, every constitutional amendment required to give effect to a particular 
policy or political philosophy, was challenged in the Courts who are to determine 
vital questions. Controversial matters naturally draw Judges and Courts into the 
arena of conflict and controversy. However, when any Government Act is struck 
dowa, there is no need for frustration. The-law laid down by Supreme Court is 
-supremo throughout the country. The remedy is only to set right what has been 
struck down and give tho legislative-measure the correct legal basis.” Tho recent 
Bank Nationalisation Act, after the judgment of the Supreme Court, is an example, 
Mr. Justice Reddy quoted Justice Oliver Wendel Holmes who said “ A constitution 
is not intended to embody a particular economic theory whethor of paternalism or of 
laissez faire. It is mid> for pəople of montally differing views and the accident of 
our finding oartain opinions natural and familiar or novel and even shocking ought 
not to cloid oxr judgmant upon the question whether statutes embodying them con- 
flict with the Constitution of the United States ............cccsccseeees Constitutional Law 
like othar moztal contrivances has to take some CHANCES ........cceeccesees a 


. We in India have borrowed ideas from others whose temperaments, outlook and 
philosophy are different to ours. It is natural that in the early periods of éur consti- 
tutional growth there may be controversies. While the Courts-have by and large 
to look ta the written word, they are aware of the intention and purpose of thd Legis- 
latures which represent the people of India. It is needless to point out that the Legis- 

-lative, Executive and Judicial legs go to form the tripod of a democratic State @ Wherein 
individual freedoms are protected. . 


The Bsnch and the Bar in India are aware also of the changing conditions of 
life and the socio-economic needs of India’s vast millions. We are a mature people 
who have valued idsals of tolerance of different beliefs and view points. The elasti- 
city in our mental make-up enables us to withdstand strains. I do not believe that 
there will ever be serious conflicts between the three departments of the State as was 
the case in some other countries. It is important to remember that the judiciary in 
India is held in high esteem all over the civilised world. Quite a few of our judicial 
pronouncements have evoked appreciation and praise from jurists in and outside 
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Short Note on Duralsami Nadar, In re, (1970) 1 M.L.J. 538 : (1970) M.L.J. (CrL) 345. 
ak By ud, 
Sut. Lasvanti V. GANATRA, Advocate, Bombay High Court, V. B. GANATRA, 
Advocate, Supreme Court of India. 


Aocording to the report of the Public Analyst, the sample of compounded Miskey 
Asafoetida, was artificially coloured by addition of orange R. N. water soluble-.dye 
derived from coaltar. The Public Analyst further opined that compounded åsa- 
foetida snould not contain any added—colouring matter and that the sample was 
mis-branded. 

As per the definition and standard laid down for compounded asafoetida in 
Rule 5-A, Order 4 of the Prevention of Food Adulteratien Rules, 1955, compounded 
asafoetida shall not contain coaltar dyes or minetal pigment and, therefore, the ques- 
tion, which was argued in the case on behalf of the accused in the High Court, whether 
the impugned orange R.N. coaltaı dye was the one permissible under Rule 28 was a 
misconcsived one. In any case the impugned dye is not the one permitted under 
Rule 28. The coaltar dyes enumerated in Rule 28 can only be used in or upon the 
articles of food enumerated in Rule 29 and pompounded asafoetida is not an, article 
of food enumerated under Rule 29. - 

The opinion cf the. Public Analyst that compounded asafoetida wield not con- 
tain any added colouring matter is incorrect. -Rule 26 provides that except otherwise 
provided in the Rules the natural colouring principles whether isolated from natural 
colours or produced synthetically and enumerated therein may be used in cr upon 
any article of food and, therefore, the colouring matters enumerated in Rule 26 can 
be used in or upon compounded asafoetida. It is the use of coaltar dye and mineral 
' pigment which is prohibited in case of compounded asafoctida. 

The opinion of the Public Analyst that because of the presence of the impugned 
coaltar dye the sample was mis-branded is also incorrect. In the course of the jidg- 
ment it is observed that the learned Counsel for the accused abandoned the argument 
“that the sample was mis-branded in view of section 16 (1) (a) (i) and section 2 (ix) QV) 
of the Prevention of is rene eli Act, 1954, Section 16 (1) (a) @ i is the penal 
section. Section 2 (ix) (J) reads 


es Misbranded—an Articlé of Food shall be deemed to be misbranded if it 
contains any artificial flavouring, artificial colouring or chemical preservative, 
without a doclaratory label stating that fact or in contravention of _the requiro- 
ment of this Aot or Rules made thereunder.” 

Therefore, section 2 (i) (J) applies in case of artificial colouring or chemical preser: 
_vative and would not apply to the use of the prohibited colouring matter. What 
“would apply is the definition of the expression ° adulterated ° in section 2 (i) €j) which 
reads :— 

“ An article of food shall be deemed to be adulterated if any colouring matter 
other than that „prescribed in respect thereof and in amounts not within the 
prescribed limits of variability is present in the article.” 

Therefore, the sample of compounded asafoetida because of the presence of the 
impugned colour was adulterated and not misbranded. 
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aa CONTRIBUTION OF THE UNITED NATIONS TO 
ed THE DEVELOPMENT OF SPACE LAW. 
By . 
V. G. Goswaw™ 


The triumph of human spirit over nature by means of space instrumentalities 
tends to revolutionize the thinking of men on our planet. The launching of earth 
satellites and space rockets has its repercussions on International Law‘ and conse- 
quently a new concept has evolved and that is the ‘ Law of Outer Space.’+ 


In the face of gignatic strides in space science and technology—actual and 

` prospective—the Peruvian representative at the United Nations told the Committee 

on Peaceful Uses of Outer Space in December, 1962, that throughout all the stages 

of the development of mankind ‘‘ Science soars like an eagle, while law drags on 
like a turtle,” 3 


It is however, now becoming clear that law is quietly, and I believe, affirma- 
tively addréssing itself to such space age incidents as space vehicles and space 
stations.? 

Tho international approach to space situations was described with great insight 
by the late President Kennedy who in 1963 addressed the American Academy for 
the Advancement of Science “ Every time you scientists make a major invention, 
we politicians have to invent a new institution to cope with it—and almost invari- 
ably these days, it must be an International institution.” 4 


In view of the technological developments leading to various space problems 
such as problem of sovereignty, legal status of Outer Space, disarmament, defini- 
tion of Outer Space, liability for injury or damage caused by space craft, etc., it 
was a great need of the international community that there must be laws to deal 
with these emergent problems. 


International Lawyers, Jurists, diplomats and scholars have contributed 
immensely to the formative stage and towards the manifold and often complex 
problems of space exploration. International institutions, directly or indirectly 
have also played an important role in the development of international space law. 
Some of the international institutions which have a direct interest in the develop- 
ment of an international space law are Icsu, Cospar, Seniex, Itu, Wmo ,Unesco, as well 
as the United Nations. All possess important political-legal characteristics.® 

The present article is-proposed to study and review the contribution of the 
United Nations in the development of Space law. 





* M.A. LL.M. (Luck.) Advocate. 
1. G. Osnitskaya, ‘Legal aspects of the conquest of Space’ Review of Contemporary Law 
December, 1960 page 51. 
G Q. Christol, ‘Space Stations: A Lawyer’s point of view’ I.J I.L. Vol. 4, 1964 page 488, 
Ibid. 
Referred by C. Q. Christol, loc. cit. page 488. 
C.Q. Christol, loc. cit, page 488. 
J—6 
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The question of peaceful uses of Outer Space was debated for the first time in 
the United Nations, at the 13th session of the General Assembly. After considering 
various proposals on the subject, the Assembly appointed an Ad hoc Committee. 
In the later part of that year the Committee submitted a report to the General 
Assembly. On 12th December, the Assembly recognizirg the common interest of 
the whole mankind in furthering peaceful uses of Outer Space and importance of 
international co-operation in this field, established a Committee on the Peaceful 
Uses of Outer Space to serve during 1960 and 1961. The Committee was to review 
the area of international co-operation and study practical feasible means for giving 
effect to programmes. The Assembly decided to convene in 1960 or 1961 an 
International Scientific Conference of interested members of the United Nations and 
of Specialized agencies, : 

The General Assembly on 20th December, 1961, adopted a five part resolu- 
tion* dealing with various aspects of Outer Space. The fifth part of this resolution 
_ provided for an enlarged membership of the Committee. The expanded committee 
was convened on 19th March, 1962. It established two sub-committees of the whole, 
one on scientific and technical questions and the other on legal questions. 


The Committee on Peaceful Uses of Outer Space met at U. N. head quarters, 
from roth September to 14th September, 1962, and discussed and considered the 
report of Scientific and Technical Committee. The General Assembly discussion 

‘of the report of the Committee on Peaceful Uses of Outer Space took place for the 
most part in the Political Committee and concentracted primarily on the develop- 
ment of the law for Outer Space, 


The Legal Sub-Committee which had been established in March, 1962, held 
its first session between 28th May and goth June, that year. In September, the 
report of Legal Sub-Committee was considered by its parent body, the Outer 
Space Committee. The Political Committee of General Assembly is also known 

_as First Committee. 


-One of the representatives observed, “ In outer Space we start with a clean 
slate—an area yet unmarred by the accumulated conflicts and prejudices of our 
earthly part. We propose today that the United Nations Write on this slate boldly, 
in an orderly and creative way—to narrow the gap between scientific progress and 
social invention—to offer to all nations, irrespective of the stage of their economic 
or scientific development, an opportunity to participate in one of the greatest adven- 
tures of man’s existence,” 


Mr. Stevenson, the representative of the United States, in the First Committee 
observed,” There is a rightly way and wrong way to get on with the business of 
space exploration. In our judgment, the wrong way is to allow the march of 
science, to become a run way race into unknown. The right way is to make it 
an ordered, peaceful, co-operative and constructive forward march under the 
acgis of the United Nations,” 8 


Mr. Okazaki, the representative of Japan also observed, ‘ We believe that the 
United Nations is ideally suited for this purpose because of its comprehensive 





6. Resolution 1721 (XVI) 20th December, 1961. Y.U N. 1961, pages 35-36. 
7. ‘Some legal problems concerning Outer Space’ 3, I.J.I L. 1963, pego 19. 
8. U.N. Doc. A/C I/PV. 1210, page 17. 
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character. The world wide organization should deal effectively with the problem 
of international co-operation in this field, as it has done so successfully in some of 
the other spheres of human activities.” ® 


The observation made by the Indian representative, in the Committee on the 
Peaceful Uses of Outer Space is significant and worth noting. Mr. Jha, observed, 
“Two basic assumptions govern our thinking on the scope of the task entrusted 
to the Committee and its execution. First, while co-operation between the two 
most advanced countries in the field of space exploration and research must form 
the corner stone of the structure of the international co-operation and is welcome 
in every way. Bilateral co-operation between the two great countries does not 
constitute the totality of international co-operation envisaged by the United Nations. 
Such co-operation must be one in which there is active participation on the basis 
of mutual help by all members of the United Nations. What we wish to see is 
that the Outer Space Committee should be instrumental in bringing about inter- 
national co-operation in the broadest sense. This means rot merely exchange of 
information, registration of space launchings, fixation and determination of inter- 
relationship between this Committee and the Specialized Agencies and Scientific 
organizations connected with the Outer Space research, although these are most 
welcome and necessary but that this Committee itself become the spear head and 
centre for the co-ordination in Outer Space, more particularly, co-operation between 
Governments on behalf of the United Nations. Secondly, the keynote for our 
Committee should be peaceful collaboration and co-operation in pacs of wasteful 
competition,” 1° 


The representative of India in the Legal sub-committee rightly remarked, 
* The Law of Outer Space is certainly a field in which the United Nations should 
act as a centre for harmonizing the actions of nations,” 11 


The present international law of Outer Space is much influenced by several 
unanimously adopted resolutions of the United Nations General Assembly.—The 
first resolution, entitled “ International Co-operation in the Peaceful Uses of Outer 
Space ” was adopted upon the favourable report of the Committee on the Peaceful 
Uses of Outer Space on 20th December, 1961. It is known as Resolution 1721 
(XVI). It put forth five key legal principles governing the international aspects 
of space vehicle and space station activity.}* 

These principles provide that :— 

(1) The common interests of mankind would be further through the use of 
Outer Space for peaceful purposes; ‘ 

(2) Outer Space and Celestial Bodies are not subject to national appro- 
priation ; 

(3) Outer Space and Celestial Bodies are free for us and exploration by 
all states ; 

(4) International Law and the Charter of the United Nations apply to 
Outer Space and Celestial Bodies ; and 





9. U.N. Doc. A/C-1/P.V., 1212, page 12. 

10. U.N. Doc. A/C 105/P.V. 3, page 57. 

11. U.N. Doo. AJA-C 105/C-2/S.R. 2, page 3 cited by P. K. Kartha, loc, cit., paso 21. 
12. C. Q. Christol, loc., cit./page 489. f 
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` (5) Outer Space and Celestial Bodies should be explored and used only for 

the betterment of mankind and to the benefit of states irrespective of the state of 
their economic and scientific development?*, 
- The acceptability of these principles undoubtedly contributed to the terms in 
the Moscow Test Ban Treaty 1963 banning nuclear testing in Outer Space. These 
principles also set the stage for the adoption via, a unanimous vote in the General 
Assembly on 17th October, 1963 of resolution 1884 (XVIII). This resohition 
dealing with the issue of general and complete disarmament, called upon all states**. 

(1) To refrain.from placing in orbit around the earth any objects carrying 
nuclear weapons or any other kinds or weapons of mass destruction, installing such 
weapons on Celestial Bodies, or stationing such weapons in Outer Space in any other 
manner ; `, i ' 

(2) To refrain from causing, encouraging orin any way participating in 
the conduct of the foregoing activities. 13 


The acceptance of the principles enshrined in the Resolution 1721 (XVI), 
clearly facilitated the adoption of a new resolution entitled, ‘ Declaration of Legal 
Principles Governing the Activities of States in the Exploration and use of Outer 
Space ’1® by the General Assembly by a unanimous vote. The force of this Declara~ 
tion is destined to have substantial impact on the functions and activities of Space 
vehicles and space stations. It was product of careful and extended deliberation on 
the part of all of the major nations represented in the United Nations?’, 


The legal force of a unanimous resolution of the General Assembly has been 
widely considered. The Soviet Government, for example, has frequently urged 
that when such resolutions, bearing the title ‘ Declaration’, were signed followmg 
unanimous approval, they would possess the same legal quality as a treaty.1® Mr. 
Cooper made a very remarkable comment on Resolution 1962 (XVIII) thus: 
“ While this declaration was not a legislative enactment, its unanimous acceptance 
goes far towards proving the existence of an agreed rule of customary International 
Law. It will, in my judgment, eventually become part of a new convention. But 
even before that occurs, world public opinion would hardly now countenance any 
national claim of sovereignty in Outer Space or on Celestial Bodies!*’ 

The Resolution 1962 (XVII) consists of nine paragraphs, a first four of which 
re-stated with slight language modifications the second, third, fourth, and fifth 
principles promulgated in ‘1961. The principle that Outer Space should be used for 
‘peaceful purposes was not specifically set forth in the operational part of this resolu- 
tion, but this was taken for granted as a result of numerous references to this principle 
appearing in the preamble and by specific reference to resolution 1721 (XVI) *° 

“Paragraph 5 of this resolution deals with the liability of states for activities 
carried on by governmental agencies or by non-governmental entities so authorised. 
eS 
13. Y.U.N. 1961, pages 35-36. 
- 14. C. Q. Christol, loc., cit, page 489. 
ee U.N. Doc. A/Res. 1884 (XVIII) 17th October, 1963, cited by C. Q. Christol, loc, cit. 
page 489. 
16. U. N. Doc. A/Res./1962 (XVII), Y.U.N. 1963, page 101. 
17. C. Q. Christol, loc, cit, page 490. 
18. Ibid. 
19. Quoted by-C. Q. Christol, loc., cit., pages 490-491. 
2. C. Q. Christol, loc. cit., page 490, 
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This para gave assurances to the Soviets and others that a state is responsible for the 
private space activities of its nationals as well as for the public efforts carried on by 
the government itself. Pursuant to the terms of the Resolution every state must 
take care that private activities are authorised and supervised by the state concerned. ** 


This resolution in its paragraph six provides, “In the exploration and use of 
Outer Space, States shall be guided by the principle of co-operation and mutual 
assistance and shall conduct all their activities in Outer Space with dueregard for 
the corresponding interests of other states, If a state has reason to believe that an 
Outer space activity or experiment planned by it or its nationals would cause poten- 
tially harmful interference with activities of other states in the peaceful exploration 
and use of Outer Space, it shall undertake appropriate international consultations 
before proceeding with any such activity or experiment. A state which has reason 
to believe that an outer space activity or experiment planned by another state 
would cause potentially harmful interference with activities in the peaceful explora- 
tion and use of Outer Space may request consultation concerning the activity or 
experiment??,”” 

This para is very significant as one highly placed Government Official has said 
this would have ‘effectively extended the veto into Outer Space”.** This 
principle gave support to the procedures employed by the United States in the West 
Ford experiment. The principle is also consistent with the terms of the partial 
test ban treaty, Moscow, 1963, and with General Assembly Resolution 1884 (XVII) 
relating to the non-introduction of weapons of mass destruction into Outer Space. *4 

The seventh principle contained in the resolution in question deals largely with 
jurisdiction, ownership and control over Space objects, including space stations and 
any personnel thereon, while in Outer Space. - It provides that a state on whose 
registry an object launched into Outer Space is carried, shall retain jurisdiction and 
control over such object, and any personnel thereon, while in Outer Space. 35 


The principle that a state should retain jurisdiction and control over personnel 
while on board a space station or celestial entity is based on the fundamental notion 
that activities of “ men on these bodies cannot be left completely free and unres- 
trained. Abuse of...... life giving materials (oxygen and food supply) might well 
become a felony or even a capital crime ”,1 


It is suggested that account must be taken of the artificial environment and 
special human reactions which may be anticipated under noval conditions. It is 
here that the lawyer, scientist, and technologist must jointly investigate the emotional, 
psychological, and sociological problems created by such conditions as extended 
periods of weightlessness, artificial gravity, communal operations in congested 
quarters, and reliance upon possibly uncertain supplies of life supporting substances.* 

The eighth principle enshrined in the Declaration deals with the difficult pro“ 
blem of international liability for damages. It reads, ‘‘ Each state which launches 
e E S A mamma 


21. Gardner, ‘Outer Space: A. Breakthrough for International Law’ 50, American 
Bar Association Journal (January, 1964) page 31. 

22. U. N. Doc. Res/1962 (XVII). 

23. Gardner, as quoted by C. Q. Christol, loc. cit, page 492. 

24. C. Q. Christol, loc, cit, page 492. 

25. U. N. Doc, A/Res/1962 (XVID. 

1. Haley, ‘Space Law and Government’ (1963), page 149. 

2 C.Q. Christol, loc. çit., page 494, f 
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or procures the launching of an object into Outer Space, and cach state from whose 
territory or facility an object is launched, is internationally liable for damage to a 
foreign state or to its natural or juridical persons by such object or its component 
parts on the earth, in airspace, or in Outer Space’’.® 


Implementation of this principle will require not only a detailed express inter- 
national agreement setting forth substantive rights. There will also be need to 
make provision for international institutions to resolve such issues. It is expected 
that disputes of this kind can be resolved through peaceful processes including recourse 
to diplomacy or the world Court. Other processes available include enquiry» 
mediation, concilidtion, arbitration, resort to regional agencies or arrangements, or 
other peaceful means selected by the’ disputants.4 With the establishment of the 
principle of international liability it now becomes the duty of states to conform 
their national laws to facilitate this standard. That this will be a task of major 
policy proportions is seen by the fact that in the United States, despite somo atten- 
tion being given to it, relatively little has been done to protect the rights of claimants 
who may be harmed through such comparable situations as in the case of a home 
grown nuclear disaster." 


The ninth and final principle of this resolution is concerned with the personal 
welfare of the astronauts, or cosmonauts in distress. It says that states shall regard 
astronauts as envoys of mankind in Outer Space and shall render to them all possible 
assistance in the event of accident, distress, or emergency landing on the territory of 
a foreign state or on the high seas. The astronauts who make such a landing shall 
be safely and promptly returned to the State of registry of their space vehicle .° 


The space lawyers have in this instance again borrowed from the law of the sea, 
From ancient times it has been thought that the principle of humanity, as well as the 
specific rules of maritime law, required the rendering of assistance to those in distress 
in an unfriendly environment. It is anticipated thatthe mutual interests of nations 
will contribute to the enforcement of this Principle as well as the others contained 
in the Resolution.’ 


This resolution has been considered as the first chapter in the book of Space Law 
Dr. C.W. Jenks considering its importance described this resolution, variously as 
‘ The Twelve Tables’, ‘ The Ten Commandments’ and even ‘The Magna Carta’ 
of Space Law.7-8, 


It may be assumed as a learned author suggests that the participation of 
state in the United Nations deliberations on Outer Space provides a source of 
practice among states and the common consent-taciet or express may provide 
more trust worthy evidence of customary law.’ 


Ny 





3. U.N. Doc. A/Res/1962 (XVIII Y.U.N. 1963, page 101. 

4. U.N. Charter, Article 33. 

3. C.Q. Christol, loc. cit., page 496. 

6. U. N. Doo. A/Res /1962 (XVID). 

7-8. In preface to his book, ‘Space Law’ (1965). 

9. Rosalyn Higgins, ‘The development of International Law through the Political Organs 
of the United Nations’. (1963) Introductory Chapter. 


It] THE MADRAS LAW JOURNAL 31 


It is intensity of practice not the length of time that is important in the forma. 
tion of a rule of customary international law. The length of time within which 
rule of customary international law comes to fruition is irrelevant, 1° 


One view is that the General Assembly of the United Nations has no legislative 
powers and thus these resolutions are not legally binding on any member state of the 
United Nations?+, But such view is not very much significant at present because 
an international space treaty has been concluded and as law stands, the terms of a 
treaty are binding on the contracting states, 


The on-going discussions show that these resolutions form the part of the 
space law and the developing Jaw is taking shape gradually. The principles 
have been established for the contro! of space instrumentalities of Space Age. 
The Legal sub-committee has been main source for the development of space law. 


The Legal Sub-Committee agreed to the text of nine articles to be included in an 
international treaty.1% After consideration of draft treaties submited by the 
Soviety Union and the United States an internationalspace treaty containing (XVIL) 
articles has been concluded under the auspices of the United Nations. One way or 
the other the principles contained in .the Resolution -1962 (XVIII) have been 
embodied in the Space Treaty. 

The treaty itself is the product of along process of international activity begin- 
ing with the General Assembly’s resolution 1148 (VID) of 14th November, 1957. 
The Space treaty contains the idea of international co-operation in space activities!3, 


The process of international activity began with the General Assembly’s first 
resolution on Outer Space that is Resolution 1148 (VII). This was followed by 
the establishment in 1958 of an Ad Hoc Gommittes on the Peaceful Uses of Outer 
Space (Resolution 1948 (XIII) of 1gth December, 1958, and in 1961, of the United 
Nations Committee on the Peaceful Uses of Outer Space which since 1962 has been 
mainly functioning through its two sub-committees, viz., Legal Sub-committee. and 
the Scientific and Technical Sub-committee Resolution 1721 (XVI) of goth 
December, 1961. In 1963 the Sub-committee produced text which was unanig 
mously adopted in form of a resolution by the General Assembly Resolution 1962 
(XVIL). It was felt necessary to embody the principles contained therein in a 
binding treaty. The draft treaty agreed upon in the Sub-Committee was approved 
by the General Assembly in a unanimously adopted Pen TRR (S of 19th 
December, 196614, 


The treaty provides that Outer Space including the moon and other Celestial 
Bodies, shall be freo for exploration and use by all states without discrimination of 
any kind on a basis of equality**. Thus the treaty gives recognition to the principle 
of sovereign equality of states and categorically eliminates all possibilities of 
discrimination. 8. 


} 





10. Lauterpacht, ‘Sovereignty over Submarine areas’ 27, B.Y.LL. 1950, page 393. 

11. B. Cheng, ‘U.N. Resolutions on Outer Space, Instant, International Customary Law 8 
S; EE 1965, page 23. 

United Nations Monthly Chronicle, August-September, 1966, page 31. 

5 M. Chandrashekharan, ‘ The Space Treaty’, 7, IJ.1.L. (1967) pages 61-62. 

14. M. Chandrashekharan, loc. cit., page 61. 

15. Space Treaty, 1966, Article 1. 

16. M. Chandraghekharan, loc. cit., page 62. 
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Article 1 of the treaty deals with the problem of sovereignty, and the problem 
of sovereignty seems to have been solved.2” Article XII of the space treaty guaran- 
tees the right of free access to all stations, installations, equipments and space 
vehicles on the moon and other celestial bodies to all states parties to the treaty on a 
basis of reciprocity and after reasonable notice in advance. 18 

Article 10 of the treaty provides that requests for opportunity to observe the 
flight of space objects have to be considered by the launching states on a basis of 
equality. However, the second part of this article makes it clear that there must 
be agreement between the parties concerned for the establishment of a tracking 
facility. Each state, which is asked to co-operate, has the right to consider its 
legitimate interests in reaching. its decision. 1°, 


The nature, conduct, locations and results of space activities should, to the 
greatest extent feasible and practicable, be made known to the Secretary General 
of the United Nations for disseminating them to the public and the international 
scientific community*®, It may be recalled thas this principle has been observed 
recently. ‘The rocky soil of the moon brought by the Apolo-11 astronauts has been 
distributed to all nations for scientific investigations. 


All activities in space have to be conducted with due regard to the correspond- 
ing interests of all other states parties to the treaty. Where any such interests of 
the latter are likely to be affected, the treaty makes it obligatory on the part of the 
state undertaking such activities to enter into appropriate international consulta- 
_ tions beforehand.**, fee - 


` The activities in Outer Space ‘including the moon and other celestial bodies 
shall bè carried out in accordance with international Law including the charter of 
the United Nations.*2 To curb any aspirations on the part of any state which may 
be inclined to assert individual authority in Outer Space, the treaty prohibits any 
type of ‘ National appropriation in Outer Space’ aa, 


Á The treaty makes it clear as to how far international law is applicable i Outer 
Space. The international law consistent with the provisions of is treaty is so ata 
-ble te Outer Space and Celestial bodies**, 


“The other provisions of the treaty deal with the question of Liability for damage 
caused by space craft. The provisions are made relating to liability and assist- 
ance to and return of astronauts and space craft in distress, It is significant that 
on these two subjects, the treaty only presents the bare ground work for the Legal 
sub-committee**, Article 8 of the treaty provides that jurisdiction, control and 
ownership over the objects launched, shall remain with-the state on whose registry 


PA AR A A a A Aaa a a er 
17. For detalls see author’s article, ‘The Problem of Sovereignty in Outer Space and Celestial 
Bodies’ S.C.J. Vol. 1, 1970, pages 7-20. 
18. M. Chandrashekharan, loc. cit., page 62. 
t 19. Ibid, page 62. 
20. Space Treaty, Article XI 
21. The Space Treaty 1966, Article IX. 
22. The Space Treaty, Article I. 
23. M. Chandrashekharan, loc. cit., page 63. 
24. Author’s article, * Legal Status of Outer Space’ M.LJ. Vol. 1, 1970, pages 10-16. 
25. M. Chandrashekharan, loc. cit., page 64. 
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the object is carried., It may be recalled that in this respect the principles contained’ 
in the Resolution 1962 (XVIII) have been approved by the. space treaty, i Se 


The space treaty has also “provisions relating to peaceful uses of outer space, 
The treaty has made a beginning towards the demilitarization of Outer Space by 
prohibiting the placing in orbit around the earth of any objects carrying nuclear 
weapons or any other kinds of weapons- of mass destruction, or their installation 
on Celestial Bodies. Though ‘the non-inchusion of the term ‘ Moon’ in the first 
part of the Article IV, would give rise to the interpretation that such weapons could 
be installed on it. However the second part of this Article makes the omission more 
pronounced, by expressly stating that moon and'other celestial bodies shall be exclu- 
sively used for peaceful purposes. The deliterate omission of Outer Space in word- 
ings of this Article could only: mean that Outer'Space can be used for non-peaceful 
purposes,? _. A E E. a ee 

The Space Treaty’, as it is shown above, makes it clear that the Outer Space 
including Moon and other Celestial bodies isnot beyond the reach of Iaw. ` 


The present treaty is to be considered as the significant contribution of the 
United Nations. This fact has also been realized by the Secretary-General of the 
United Nations, Mr. U. Thant, thus, “ I am particularly gratified that the United 
Nations was able to make a significant contribution towards this major achieve- 
ment”, ? 


The space powers are making efforts towards detailed rules in this'field. The 
Committee on the Peaceful Uses of Outer Space unanimously docided to report to 
the General Assembly r. garding the future work of the Legal Sub-Committee 
expressing the hope that the sub-committee would be able to make more progress. 
It recommended that it should meet early in 1989 to complete its work on the com- 
pletion of a convention on the liability for damage caused from. launching objects 
into Outer Space and other subjects including questions relating to the definition: 
of Outer Space and the utilization of Outer Space and Celestial Bodics‘, 


As the Committee began its debate on 17th December, 1968, the chairman of 
the committee, declared that the second decade of Space Exploration had begun, 
and within a few days men would be orbiting the moon. -The permanent interest 
of United Nations lay in the peaccful utilization of the scientific and technical 
achievements in the exploration. of Outer Space for the benefit of all mankind. 
It was with that purpose in mind that the United Nations had convened an Inter- 
national Conference in Vienna. The conference had examined the practical benefits 
of space exploration and the. opportunities available to-non-space-Poweérs for inter 
national co-operation, with special relevance to the needs of the developing countries® 


The U.S.S.R. representative said that the agreement on the rescue andaba 
return of astronauts was of great importance, as'was the proposed convention on 
liability for damages which might be caused by objects launched into Outer Space, 


A ee 

1. M. Chandra Shekharan, loc. cit., page 65. a ok 

2. For text of the Space Treaty, see International Legal Material, Vol. V; November. 1966, 
pages 1109-1112. 3 fae 4 

3. American Reporter, Ist February, 1967, page 1.” : Ar 

4. U. N. Monthly Chronicle, November 1968, pages 27-28. 

5, U N. Monthly Chronicle, January 1969, page 62. ava g wory 
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The Quter Space ‘Committee: should now make every. effort to ‘have conventions 
applying not only to damages on earth-and*in the.air but also in Outer-Space.* - - 
. _ The United States believed that the Liability Convention must provide a way 
of resolving a dispute on a élaimt which both the claimant and the launching state 
were not able to resolve. À dissatisfied claimant state should be able to invoke the 
jurisdiction of an impartial tribunal with power to decide on an amount for which a 
launching state might be held liable.” Such a provision was essential if the liability 


convention was to be successful’. 


‘Fhe Indian delegation hoped that ee Space Powers oui eben KAT 
solution in the legitimate interests of the victims of damage, so that a meaningful 
convention on liability could be concluded ?. 


It may be observed that the opening for EEA of the’ agreement on the 
Rescue of astronauts ard the return of objects launched into Suter Space was the 
most important event of 1968*, 


“The Chairman of the Legal deamii on eh June, 1969, recalled the 
achievements in the development of Space Law, noting the contribution of the Sub- 
committee, which adopted its agenda for the'seasion as ‘follows’ ;—Draft agreement 
on liability for damage caused by ae launched into Outer Space ; and study 
of questions relativé to ; 

(a) The definition of ier Space and 


(b) The utilization of Outer Space and celestial rooie, ‘cliding the various 
implications of space communications?®, 


It also held a general-discussion on a draft agreement on liability for damage 
caused by objects launched into Outer Space. During the discussion the Sub- 
eommittes established a Working Group. The general discussion centred on five 
issues, unresolved since last year’s session and informal consultations held in New 
Delhi, from 1g to 218t March, at the invitation of India, The issues were : relation- 
ship between international organizations and the agreement on liability, the law 

applicable to a measure of damage ;-compulsory third party settlement of disputes ; 
limitation of liability in amount ;. and the question whether liability for nuclear 
damage should be covered by the convention under discussion}, i 


~ The matter of a draft agreement on liability had been on the Satomi 
agenda for the past five years, Five proposed texts for the draft agreement were 
submitted by Belgium, Hungary, India, Italy and the United States respectively 
woro ; considercd, The Legal Sub-committee also considered the formulations of prin- 
ciples as worked out at informal consultations held in New Delhi among various 
delegations. ‘The Sub-committee also took up proposals on individual articles 
and provisions submitted by various delegations. 12 


The Sub-committee reached agreement on formulations of certain principles 


relating to law applicable to compensation for damage caused by objects launched 
into Outer Space as: follows : 





"6. U. N-Monthly Chronicle, January, 1969, page 63. ere fe 
. Ibid., page 65. a 
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10. U. N. Monthly Chronole, July 1969, page 61. 
11. Ibid., pages 61-62. 
42. U. N. Monthly Chronicle, August-September 1969, pages 123-124. 
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- (1) ‘The-compensdtion which the- resporident-state shall-be: foquiréd tö' pay 
iar dard under this Gonvention, pii bo coven vet in aone wae Afters 
national Laws;--'- =~ a ote 


< (2) TE there is _agrontsient on ‘thé applicable 1 law bétween ‘ie claimant, and 
the respondent, then ‘that law should be ‘applied. +? Pies dee 


“ The agreement on the socond formylation was a. Teaffinnation of a principle 
approved by the Sub-committee at its previous ssion ‘The Sub-committee also 
agreed provisionally on two points concerning the.relationship between the agree- 
ment on. liability and International Organizations as follows : 

(1) International Organisations that launch ‘objects into Outer Space, 
should be liable under the Convention, for, damage caused by such activities ; 

(2) Ifdamage is-caused by a space‘object tothe property of an international 
inter-governmental organization, the claim should be presented by. one of the states, 
members of the international inter-governmental organization which are. . parties 
to this convention. 1° 


The Legal Sub-committes has made a significant contribution to space law as 
agreement was also reached on a number of definitions, namely ‘ damage’, ‘ launch- 
ing’, and ‘launching state’. 1> 


On 17th September, 1969, the Committee on the Peaceful Uses of Outer Space 
took note of the subsidiary bodies—The Scientific and Technical Sub-committee, 
the Legal Sub-committee and the Working Group and endorsed several recommenda- 
tions in those reports, The Committee approved two recommendations of the 
Legal Sub-committee concerning future studies on the registration oe objects laun- 
chod into Space and definition of Outer Space™, 


On 16th December, 1969, the General Assembly adopted two resolution 
related to the question of peaceful uses of Outer Space. The Second resolution 
is of greater importance. It consisted of two parts and was adopted unanimously, 
In Part A, the Assembly requested the Committes to continue its studies concerning 
the definition of Outer Space and utilization of Outer Space and celestial bodies, 
In Part B of the same resolution, the Assembly expressed its regret that the Committee 
had not yet been able to complete the drafting of a liability-Convention, a task 
assigned to it by the Assembly during the last six years, !* 


Commenting on the general aspects of the Committee’s work, some delegations 
suggested future activities, The representative of United States said that his Govern- 
ment would convene, in the spring of 1971, an International workshop on an earth 


resources Survey System.? - 


Most speakers urged intensified efforts for an early conclusion of the Liability 
Convention. The representative of United States said that the law applicable in the 
case of liability should be in accordance with International li taking into account 
the law of place where the damage occurred, 1" 


13. U. N. Monthly Chronicle, August-September, 1969, page 124. - 

14. U.N. Monthly Chronicle, October, 1969, page 43-44. 

15. U.N. Monthly Chronicle January 1970, pages 80-81. 

16.- U. N. Monthly Chronicle January, 1970, Dago 80-81. - SoS es SS 
17. Ibid, page 82. . ai T G R D eS 
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_ The U.S.S.R. representative said that the Legal Sub-committec.had formulated 
a number of necessary provisions on the question of-a liability agreement. The 
principles of sovereig ity and equality of all states were vital to any agreemont. 
Also, the legitimate claims of the stato suffering damage had to be fully recognized. 
The Indian proposal to permit the launching state to claim that its law was relevant 
was the best compromise regarding applicable law. *8 

‘ The represontative.of Philippines suggested that consideration should be given 
to direct recourse to the International Court of Justice as the best alternative, should 
the Committee on the Peaceful Uses of Outer Space fail to reach an agreement on 
the procedure for settlement of claims, There should be no eeiaplishod one on 
the amount of liability. 18 . 

If the United Nations takes keen, intcrest as it has taken in che past, the time 
is not very far when the space law will bo fully developed and codified and that 
period will be considered as the ia golden period in the history of mankind and world 
civilization. . SE 


18. U. N. Monthly Chronicle, Janwary, 1970 page 82.. 
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THE LATE SRI K. BALASUBRAMANIA AIYAR. — 


It is given only to a few to earn the esteem and goodwill of the different sections 
of the discerning public. Fewer still are those whose services are sought spontane- 
ously in the cause of any social, cultural or humanitarian activity undertaken. It 
was a unique achievement of the late Sri Balasubramania Aiyar that he belonged to 
this select circle of persons. Eminent men, cast in different moulds, of varying 
temperament and outlook, like the Right Honourable V.S. Srinivasa Sastri, 
Sri C. Rajagopalachari, Dr. A. Lakshmanaswami Mudaliar and others had a 
great regard for him and even personal affection. 


Though a brilliant science student, Sri Balasubramania Aiyar chose law for his 
profession. He was associated with Sri Alladi Krishnaswami Aiyar during his 
early years at the Bar. His advocacy was quiet and persuasive and carried no 
flourishes. His presentation wes neat and cogent. He took special interest in 
Hindu Law and delivered a course of lectures on Interpretation of Hindu Law ques- 
tions by the British Indian Courts. But gradually other interests and institutions 
took up almost his entire time. 


Sri Balasubramania Aiyar was a fine scholar in Sanskrit and Tamil. He wasa 
firm believer in Hindu Dharma and in the teachings of the Gita. His expositions 
on cultural subjects were luminous and lucid. Over a period of four decades and 
more, he has rendered yeoman service to the public quietly, efficiently and unob- 
trusively, never courting the limelight of publicity. He was a Director of the Indian 
Bank from 1925 onwards. He served for a long time on the Syndicate and other 
bodies of the Madras University. He was the President of the Madras Sanskrit 
Academy, Secretary of the Sanskrit College, the Mahamahopadhyaya Kuppu- 
swami Sastri Research Institute, the Venkataramana Dispensary and Ayurvedic 
College, Mylapore. He was a Member of the Editorial Committee, Oriental 
Manuscripts Library. He was connected with the P. S. Charities and also for 
a long time correspondent of the P. S. Lower Secondary School. He also 
served on the Committee for translation of the Indian Constitution into Sanskrit. 
He took keen interest in the activities of the Ramakrishna Mission. He was also a 
Trustee of the Music Academy. Among the several books which he wrote was one 

n “ Hindu Ideals’. He was a Member of the Madras Legislative Council from 
1952, for sixteen years, actively participating in its debates and discussions. 


In recognition of his work in the cause of Hindu Dharma, His Holiness the 
Sankaracharya of Kanchi bestowed on him the title of “ Dhkarmarakshamani’’ and 
in 1965, the President of India conferred on him the title of Padma Bhushan. 


He was a Versatile man and could speak with facility in English, Tamil and 
Sanskrit and opnes a constructive m’nd with an enjoyable sense of humour 
T2 
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Though Sri Balasubramania Aiyar was not officially associated with the running 
of the Madras Law Journal, his sage advice and wise guidance were always available 
whenever needed. 


` Long ago, the poet sang: 


“ That man is great, and he alone, 
Who serves a greatness not his own, 
š For neither praise nor pelf : BE 
i ™ Content to know and be unknown : 
Whole in himself”. 


Such was the man that Sri Balasubramania Aiyar was. His passing tay on 
goth September, leaves a void that will be felt for a long time. 
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REFERENCE. MADE BY THE LEARNED ADVOCATE-GENERAL SRI 
GOVIND SWAMINATHAN IN THE FIRST COURT ON THE PASSING , 
’ _AWAY OF THIRU K. BALASUBRAHMANIA IYER. 


May it please Your Lordships, - . T 


My sad duty it is this morning to make references to two advocates ane were 
senior advocates of this Hon’ble High Court. The first one, Thiru K. Balasubrah- 
mania Iyer, who died on the 30th of the last month, was born on 6-5-1892. After a 
very distinguished academic career, he was apprenticed to the lato Thiru S. Srinivasa 
Iyengar, who, at that time in 1935, was the then Advocate-General. Then My 
Lords, he assisted Thiru Alladi Krishnaswemi Iyer in many important cases. Then 
his attention was diverted to education. Although he continued to practise at the 
Bar, he became a member of the Senate of the University of Medras from 1925, 
ana, My Lords, he was also elected to the Syndicate of the University of Madras 
and was there since 1947. He was elected to the Madras Legislative Council in 1952, 
and was there as a member of the Madras Legislative Counoil for 15 years. He 
was a member of the Committee appointed by the Government of India to translate 
the Constitution into Sanskrit and he was decorated in 1965 with “Pedma Bhushan’. 
In 1961 he delivered the Convocation address to the Graduates. Although his main 
study was education, h@WBntinued to practise at the Bar, though he may not be well 
known to many junior members of the Bar io-day. My Lords, he leaves behind 
three sons and one daughter. 


The Hon'ble the Chief Justice. 
Mr, Advocate-Goneral 


Wo were indeed very sad to hear the other day of the demise of late Thiru 
K. Balasubrahmania lyer. I knew him personally for over two decades. He was 
the son of one of the most eminent Judges of this Court, Thiru V. Krishnaswami 
Iyer. Born in that great auspices, naturally he was immediately led into not only 
affiuent circumstances but also a great atmosphere of intellectual activity, which 
Mylapore was throbbing then with. It is no wonder then that he came to be associa- 
ted with the giants of the profession early in his life. I was too young to know him 
atthe Bar. But I have heard a good deal about his activity. He was undoubtedly 
one of the well known members of the Bar. But more than the profession, he was 
attracted by the other activities in which he distinguished himself, more especially 
the field of education. As you mentioned, Mr. Advocate-General, he was a member 
of the Senate and the Syndicate for many years and took a very keen interest in the 
promotion of education. I know it personally that he was of great assistance to the 
ex-Vice Chancellor Thiru A. L. Mudaliar who held that office for meny years and 
who used to refer to him as his “ right-hand man”, if I am correct. His activity was 
not merely in the fleld of education, but also, as every lawyer was looked upon to 
take part, he was in politics. He was a member of the Madras Legislative Council, 
of course, from the Graduates Constituency, from 1952, and after the Indian Consti- 
tution came into foice, he was of great assistance on the floor of the Upper House. 
Ho was consecutively elected for 15 years till 1967 and he was also elected as an 
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independent,and served in the Legislature sitting in the Opposition along with 
Dr. A. L. Mudaliar. Ho was one of the members of the Committee appointed by the 
Governmont of India to translate the Constitution into Sanskrit, a copy of which 
I have not been privileged to see so far, and was decorated with the title of “ Padma 
Bhushan ”, as you mentioned, in 1965. Hewasa man of culture, erudition and more 
than that a man of picty. I oan testify to his strong belief in the Almighty. There 
have been occasions in the public pletform where he had demonstrated his abiding 
faith. As a man, as a lawyer, as an educationalist, as a Legislator, as a man of cul- 
ture and erudition, he distinguished himself among the stalwarts of Mylapore for 
many years. Mr. Advocate-General, as we said, we are very sad that he is no more 
with us. We request you to kindly convey to the bereaved femily our deep 
sympathies and condolences. i 
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TRIBUNALS AND THE CONCEPT OF JURISDICTION. 


By 
MRS. SURENDRA VARSHNEY, B.8C., LL.M., Law Lecturer, Lucknow 
University, Lucknow. 
1. Background. 

sfore the advent of Welfare States the doctrine of laissez-faire was a predo- 
minant theme in most of the countries. The writings of Locke and Darwin’s theory 
of “tho survival of the fitest ” gave impetus to the development of individualism. 
In the era of individualism more opportunities wore afforded to the individual to 
develop his freedoms of person, property and contract.* The State hed minimum 
intérforence in the life and activity of the individual. It, therefore, hed very limited 
functions to perform. Strictly speaking the State mainly had only three. functions : 
protection from external aggression, maintenance of law and order and lastly 
administration of justice. These limited functions of the State eggravated the growth 
-f the Industrial Revolution inthe West. The Industrie] Revolution had its own 
ill off cts upon the Society. The growth of the Industrial Revolution was the growth 
of exploitation of workers, women; children, and especially the poor. There 
was no regulation of working hours ; no safety was assured to workers ; no com- 
pensation was given.te sick workers ; and nothing beneficial was considered for the 
working classes. The £°.le was not concerned with the conditions of the working 
classes and did not interfere to regulate the freedoms of person, property and con- 
tract, as these freedoms were considered inviolate. This state of affairs continued 
for alongtime. But these hard conditions were not overlooked by social reformers 
and Lord Shaftesbury made the State to interfere with these freedoms of the in- 
dividual through legislation by regulating the conditions of fectories, improving 
conditions in regard to the security of workers, sanitary conditions in factories, 
old g> benofits, maternity relief to women workers and discoureging employment 
of children etc. 

2. Emergence of the Welfare State. 

Besides the awakening of the working class the other important factor which 
led the State to interfere with the individual’s freedoms, was the enormous growth of 
population?. The growth of population gave rise to various problems of Hezlth, 
Town and Country Planning, Transport, Regulation of Business and the like. Here 
the S:ate hed to allow either freedoms of person, property and contract or the 








1. “The causes of individualism were many ; ıt was a reaction from the earlier feudal and 
Stuart rule -: ıt harmonised with the interests of the new class of manufacturers which emerged as a 
result of the Industrial Revolution ; Locke’s emphasis on the sanctity of private rights and property 
together with the development by Adam Smith of Theories of /aisser-faire gave it a political philo- 
sophy oseese The emphasis of the common law was on freedom of contract and freedom of the 
person ; interferences with these freedoms were not to be countenanced” Griffith and Street— 
Principles of Administrative law, p. 1 

2. “ With the growth of population and advancement of Social Sciences and with the changes 
in socio-politico and economic structure of the society, new situations, new problems, new horizons 
new jurisdictions and new remedies came into existence ....” D. C. Varshney “Scope of Adminis- 
trative Law” (1965) 2 S.C.J. Journal) pp. 27-28. 
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welfare schemes relating to Health, Town Planning and Transport, etc., for it could 
not do both. Fortunately, the State adopted the various welfare schemes for the 
public and interfered with the freedoms of the individual, The problems of 
Immigration, Foreign Exchange and International Trado rivalry forced the State to 
exercise more controls on the individual’s freedom and to place more emphasis on 
the interests of the community. In this way, the State became a Welfare State’, as 
distinguished from the Negative or Police State. In a Nagative or Police State the 
interests of the individual were protected by the State but in a Welfare Stete the in- 
terests of the community are considered to be of prime importance. 


3. Changes brought about bv the Welfare State. . 

With the emergence of a Welfare State a sudden change‘ came regarding the 
functions of the State. In a Negative State all legislation was made in the Legis- 
lature but due to the rise of Welfare State a shift in legislative process was seen. Most 
of the legislation is now done outside the Legislature in the form of Delegated Legis- 
lation. With the development of various welfare schemes, the load of legislation f 
increased enormously on the Legislature. It was not possible for the Legislature 
to discuss each and every Bill. secondly, with the introduction of technical matters 
in the Bills, the members of the Legislature fek difficulties to express thei: opinion 
as they wore lacking expert knowledge in the subject-matter of the Bille. Another 
problem was of unforeseen situations where no sudden legislation could be passed 
because legislative process is a process of delay. Lastly, problems of emergencies 
on account of war, epidemic and floods, etc., were also there, where the Legislature 
found itself helpless to provide immediate relief. So to overcome these difficulties 
most of the legislation ie now done by the executive though the main policy itself 
is laid down in the Legislature. This sort of legisletion is called Dolegeted Legis- 
lation which is a necessary consequence of a Welfare State. 

Another significamt-change has come in the judicial functions of the State. 
Hitherto, only oidinary Courts had been edministering justice. But due to the 
chang? from Negative to Welfare Stste many complex, technical and repetitive pro- 
blems arose for adjudication where the ordinary Courts found themselves helpless 
to solve such problems. Generally Court procedure is one of delay, costly and 
subject to special remedies. The Courts also normally follow the doctrine of stare 
decisis. ‘ The new problems which arose, were of such a nature that if some delay 
was made in the making of decisions then it mav hamper the industrial growth and 
other undesirable complications would be precipitated. On the other hand, millions 
of workers are working in various industries and disputes arise frequently. If they 
have to resort to Courts then the costly procedure will bar them from initiating the 


3, “ The scope and character of government have changed enormously in the last fifty years. 
Formerly, government was chiefly regulatory and negative; its main task (apart from defence) was 
to keep the ring and maintain fair play while private interests asserted themselves freely. Today 
government is largely concerned with the administration of social services, and has become positive 
in a new sense. A contury ago, the State acted mainly as policeman, soldier and judge. Today, 
the State acts also as doctor, nurse, teacher, insurance organiser, house builder, sanitary engineer, 
chemist, railway, electricity, town planner, pensions distributor. provider of transport, hospital 
organiser, roadmaker and in a large number of other capacities, W. A. Robson : In Committee on 
Minister’s Powers, Minutes of Evidence (1932). 

4. “The Welfare Theory of State and the consequent positive action of Government which 
replaced the laissez-faire theory of State and the negative role of government, necessiated substan- 
tal slices of the powers of the Legislature and the Courts to beconferred on tho ‘ administrative 
agencies and ‘T ribunals’. “A. T. Markose” Judicial Control of Administrative Action in India” p, 4. 
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proceedings and the workers or the employers in some cases could not redress their 
gtievances against their employers or employees respectively*. To overcome these 
difficulties some of the judicial functions of the Stete are now conferred on edminis- 
trative bodies called ‘Tribunals’. These Tribunals are edministering social justice 
and are set up by statutes. Their constitution, procedure and functions are subject 
to statute and are outside the hierarchy of Courts*. The Tribunals consist of persons 
or bodies exercising judicial, quesi-judiciel and edministretive functions. The 
decisions given by these Tribunels are speedy, cheap, liberal, free from eee and 
the decisions are technical, subject to special remedies. 
. 4. Views about the Welfare State. 

The partial transfer of legislative and judicial functions of the Legislature aa 
the Courts respectively to the executive wae looked-upon with great anguish and 
suspicion. lt was doubted if the individual’s various rights would remain protected 
by the development of this new movement. Learned Judges and Jurists showed 
great concern about the increasing powers of the executive in this manner. 
Lord Hewart’s ‘‘ The New Despotism ” (1929) and Allen’s Bureaucracy Triumphant 
(1931) and other books show the wave of feeling against this movement. But there 
were many to support the movement. Robson in his “ Justice and Administrative 
Law ” (1947), Jennings in “ Law and the Constitution ” and many others supported 
this movement. At onetime it was feared that the existence of administrative 
authorities and Tribunals are incursions into the Rule of Law. It was all due to the 
fact that the administrative authorities and Tribunals exercised discretion in the per- 
formance of their functions. The discretion was duly conferred upon them by 
statutory authority. It was not absolute but subject to certain limitetions. But 
Dicey’s concept of the ‘Rule of Lew’? wes against the exercise of such discretion on 
the pait of the administrative authorities. Dicey, however, conceded that Judges 
of ordinary Courts can exercise such discretion. This, it is submitted, could have 
been possible in the Nogative State of the 19th Century but was impossible in a 20th 
Century Welfare State where the State has come to assume multifarious responsi- 
bilities. for good administration. Dicey’s rejection. of the exercise of discretion by 
administrative authorities was in fact based on his misunderstending about the 
true nature and-character of Droit Administratif. He misunderstood it as covering 
only special administrative Courts, special remedies and privileges and immunities 
of the Government Officers, But he overlooked and neglected the major part of 


5. D.C. Varshney : Scops of Administrative Law (1965) 2 8.C.J. (Journal) p. 29. 

6. “The procedure followed by the Courts is regularly prescribed and in discharging their 
functions and exercising their powers the-Courts have to conform to that procedure. The procedure 
which the Tribunals have to, follow may not always be so strictly prescribed but the approach adop- 
ted by both the Courts and the Tribunals is substantlally the same and there is no essential difference 
between the functions that they discharge. Judicial functions and judicial powers are one of the 
essential attributes of a sovereign State, and on considerations of policy, the State transfers its 
judicial functions and powers mainly to the Courts established by the Constitution ; but that does 
not affect the competence of the State by appropriate measures, to transfer a part of its judicial powers 
and functlons to Tribunals by entrusting to them the task of adjudicating upon special matters and 
disputes betweon-parties; per Gajendragadkar, C. J., in Associated, Cement Co., Ltd. v. P. N. Sharma 
and others, (1966) 1 S.C.J. 786 : (1965) 2 S.C.R; 366 : A.T.R. 1965 S.C. 1595 at p. 1599. 

7. “We mean, in the first place, that no man is punishable or can be lawfully made to suffer 
in body or goods except for a distinct breach of law established in the ordinary legal manner be- 
fore the ordinary Courts of the land. In this sense the rule of law is contrasted with every system 
oran a enorme MEGaL yO a DO 
of constraint.” 
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the Droit Administratif. The formation of special Administrative Courts, exercise 
of discretion over a wide rang», special remedies and immunities for Government 
‘Officers were all foreign to his concept of the Rule of Law. This was the reason why 
ho always denied the existence of Administrative Law in Englend. But the wheels 
of progress could not be checked by the whims of conservative and introvert jurists. 
As tho State was fanctioning in many directions with numerous problems it became 
necessary to confer discretionary powers upon certain administrative authorities and 
Tribunals. The power to use discretion may not necessarily be absolute or arbitrary. 
The enabling statutes give the administrative authorities a certain area of operation 
where they are free to act and exercise discretion but they cannot go beyond such area 
of operation and they cannot exercise discretion arbitrarily ageinst individual's 
rights. If they go beyond their area of operation which is technically known as juris- 
diction ”, the Courts will control, their ultra.vires acts and-abuse of discretion. The 
‘basis on which the Courts control administrative action is through the doctrine of 
ultra vires and the control is called judicial control of administrative action. In 
-controlling the administrative action, the Courts face many problems. Generally 
the problems are, “ Has the authority in performing its functions exceeded its 
jurisdiction ? .Has the authority assumed jurisdiction properly? Has the 
authority followed a procedure in violation of fundamental principles of law and 
justice? Has the authority commttted an error of law apparent on the face of the 
record ? Has the authority abused the discretion? Has the authority based its deci- 
sion on no evidence ? and is the authority insulated with the provision of 
-statutory curtailment of judicial review ?. and the like. There are various problems 
-with which the Courts are confronted every day in a Welfare State. : 


3. Concept of Jurisdiction. 


In a Welfare State there are Various administrative authorities working according 
to their enabling statutes. Sometimes they may go outside the statutory provisions 
and violate the Rule of Law. Now there must be some authority which cen super- 
vise the administrative actions and check their violations or excess. Such supervision 
-over the administrative action is done by the higher Courts. This power of super- 
vision is always inherent with the higher Courts®. Sometimes a problem arises 
-bofoce the supervising Court and that is ‘can the supervising Court review the Politica) 
expediency of administrative action?’ Generally the Courts should review the 
legality of the administrative actions. Review of the administrative actions by the 
-Courts is through the doctrine of ultra vires. “The term ultra vires was first generally 
used to denote excess of legal authority by independent statutory bodies and railway 
companies in the middle years of the nineteenth century ; though the main features 





8. Dr. A.T. Markos in “ Judicial Control of Administrative action in India ” has suggested 
four kinds of control : (1) Parliamentary Control (2) Control by Administrative Courts (3) Self- 
-control and (4) Judicial control, He condemns the first three controls but considers fudicial contro! 
as the best. 

9, “ When Congress passes an Act empowering administrative agencies to carry on govern- 
mental activities, the power of those agencies is circumscribed by the authority granted. This per- 
mits the Courts to participate in law enforcement entrusted to administrative bodies only to the 
-extent necessary to protect justiciable indrvidual rights against administrative action fairly beyond 
the granted powers. Tho responsibility of determining the limits of statutory grants of authority 
in such instances is a judicial function entrusted to the Courts by Congress by the statutes establishing 
Courts and making their jurisdiction” Stark v. Wickard, 321 U.S., 288, 309. 


~ 


IT] THE MADRAS LAW JOURNAL 0 A5 


of tho doctrine to which this name was given had already been taking shape over a 
long period in relation to the powers of common law corporations’?°. 


6. The Doctrine of Ultra Vires. 


The literal meaning of ultra vires is ‘beyond the power of.’ The doctrine of ultra. 
vires is applied in India ordinarily in three aspects. In its first aspect, it is applied 
in relation to the distribution of powers between Parliament and State Legislatures. 
India has a federal system of Government and having a written Constitation where 
legislativo powers are distributed between Parliament and State Legislatures. 
Parliament and State Legislatures are bound by the provisions of the Constitution. 
Article 246 of the Constitution of India provides for the distribution of the legislative 
powers. The subjects are distributed in‘three lists. First list, which is called the 
Union list, contains 97 items upon which Parliament has the exclusive rights to legis- 
late. The second list, which is called the State list, contains 66 items upon which 
the State Legislatures have the exclusive right to legislate. Lastly there is a third 
list whioh is called the Concurient list, containing 47 items upon which Parliament 
and State Legislatures both can legislate together subject however, to certain rules. 
Parliament can legislate exclusively in list one and if somehow State Legislatures 
encroach upon the first list then their legislations would be declared ultra vires by. the 
Courts. Similarly the State Legislatures have exclusive right to legislate in regerd 
to list two and if Parliament legislates on any matter pertaining to that list then its. 
legislations would be declared ultra vires by the Courts. In list three both can legis- 
late and if there is any conflict then the conflict is resolved according to the rules of 
interpretation embodied in the Constitution. 


The second aspect in which the doctrine of ultra vires is applied is in relation to 
subordinate legislation or Delegated Legislation. Parliament or State Legislatures 
can delegate legislative powers to administrative authorities. The powers of 
administrative authorities to legislate are subject to the provisions of the enabling. 
Act and ifthe authorities go beyond the provisions of the enabling Act then the Courts 
would declare such action as ultra vires. The administrative authorities must 
act within the ltmit or * jurisdiction’ conferred by the enabling Act otherwise they: 
are subject to judicial review based on the doctrine of ultra vires)?. 


The third aspect, where the doctrine of ultra vires has application is adminis- 
trative adjudication by administrative authorities. Sometimes certain adminis- 
trative adjadicatory authorities or Tribunals aie created for the administration of 
justice. The constitution, fonctions and subject-matter in the case of such 
Tribunals are mentioned in the enabling Act. If the Tribunals go beyond the 
jurisdiction then the Courts control them on the basis of the doctrine of ultra vires1® 
It is found that the doctrine of ultra vires revolves around the concept of jurisdic 
tion. So the Courts would check whether the act committed by the administrative 
authority is error of Jaw/fact within the jurisdiction or beyond the jurisdiction. If 
the error is within the jurisdiction there cannot be any judicial review but aliter if 





10. De Smith : Judicial control of Administrative Action (1959) p. 57. 

11. Ultra vires may be procedural when the authority exceeds its powers by following a wrong. 
procedure and ultra vires may be substantive when it relates to law and fact or discretion. 

12. The House of Lords has given the principle that “ whatever may fairly be regarded as 
incidental to or consequent upon, those things which the Legislature has authored ought not unless 
(expressly prohibited) to be held by judicial construction, to be witra rires in Attorm-y General y_ 
Great Eaxtern Ry, (1880) 5 App. Cas. 473 at 478. 
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the error is bsyond the jurisdiction. In some cases the jurisdiction of authorities 
is not clearly mentioned or if mentioned it is very broad and vague. In such 
circumstances it is found that the application of the doctrine of ultra vires creates 
certain difficulties and the Courts overcome this difficulty by applying principles of 
statutory interpretation'*. If Tribunals or administrative authorities commit 
excessive use of power, or lack jurisdiction to act, or violate principles of nature | 
justice, or commit error of law apperent on the face of the record or abuse discretion, 
or give decisions based on “fno evidenco” or curtail judicial review, then, the 
Tribunals or administrative authorities are controlled and are kept within their 
jurisdictions by the superior Courts and the process is called ‘ judicial review of 
the administrative action.’ 
7. Concept of Jurisdiction. 


The concept of jurisdiction can be traced from the Roman law and Common 
iaw systems. The term jurisdiction is derived from the Latin word ‘“Jurisdictio”. 
Jurisdictio is composed of two words ‘juris’ and ‘dico’, which teken together means 
“T speak by the law.” Generally jurisdiction means, ‘power to act.” The word 
jurisdiction is a term of large and comprehensive import. Various writers have 
defined it. Griffith and Street?4, have defined it as ‘the marking off of the area of 
power’; P. J. Miltward?*, as ‘the area of authority’; De Smith?°, as ‘the authority 
to decide’; and Rene Dussault}’, as capacity to act. When a Tribunal is constituted 
under a certain legislative enactment then its ‘area of operation’ or ‘area of 
authority’ is prescribed therein and the Tribunal is free to act within that area. As 
long as the Tribunal remains within that area the Courts are unable to review the 
acts?’ of the Tribunal because jurisdiction implies power to decide 1ightly or 
wrongly!*, The test of jurisdiction is whether the Tribunal has power to enter on 
the inquiry and not whether its conclusion-therein is right. So jurisdiction is simply 
power. Any power possessed by a Tribunal either affirmative or negative, is juris- 
diction. It means that in the absence of any provision of appeal, the Courts are 
unable to control the Tribunal if the wrong committed is within jurisdiction.*° Thus 
whore the Tribunal acts intra vires, the Courts-have no business to interfere. They 
stand as silent and helpless spectators. 


13. “In almost every case in which the vires of administrative action are challenged the Courts 
are faced with problems of ‘statutory interpretation.” De Smith : Judicial Review of Administrative 
Action (1959) p. 58. i 

14. ‘* Principles of Administrative Law ”, p. 209. 

15. “Judicial Review, of Admmistrative Authorities in Canada” (1961) 39 Canadian Bar 
Review p. 395. 

16. “Judicial Review of Administrative Action” (1959)” p. 66. 

ja" “ Judicial Review of Administrative Action ın Quebec ” (1967) Canadian Bar Review 
p. 39. 

18. “The jurisdiction of a Court might be limited with respect to place, persons, or subject. 
matter, and the conferment of a limited or stinted jurisdiction, so Hale held, implied a negative, 
namely, that the Court should not proceed at all in other cases ” De Smith : ‘Judicdal Control of 
Administrative Action’ (1959) p. 65. 

19. “A Tribunal acting within its jurisdiction, or an official exercising the discretion commit- 
ted to him must be at liberty to go wrong. It is inherent in discretionary power that it includes 
the power to make mistakes. ‘ Administrative Law’ (2nd Edn.) p. M. 

20. ‘The principle is that if an administrative authority is acting within Its jurisdiction, or intra 
vires and no appeal from it is provided by statute, then it is immune from control by a Court of law, 
But if it exceeds its powers, or abuses them so as to exceed them, a Court of law can quash, its 
decisions or declare it to be legally invalid “H. W. R. Wade Administrative Law (2nd Ed.) p. 48. 
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There is a great and clear distinction between errors within jurisdiction and 
errors going to jurisdiction. Ifa Tribunal commits an error of Jaw or fact within 
jurisdiction then it cannot bs impeached but only by way of appeal, if provided. 
When the error is such that it relates to a matter on which the jurisdiction of that 
Tribunal depends, then the error goes to jurisdiction and can be impeached by way 
of judicial review. 


8. Lack of Jurisdiction and Excess of Jurisdiction. 


A Tribunal acts subject to the provisions of the enabling statute or in other 
words a Tribunal’s capacity to act is dependent upon the provisions of the enabling 
statute®!, It may sometimes happen that the statute has given no authority to sct 
but the Tribunel nevertheless has acted without authority. In this situation, which 
is called “ lack of jurisdiction ”, the Courts can control such acts of the Tribunal 
and keep it within its jurisdiction by quashing its decision. Sometimes it may happen 
that the statute has given some acthority toact but the Tribunal has transgressed that 
authority and has exceeded the power or authority conferred by the statute. In this 
situation, which is called ‘excess of jurisdiction’, the Courts can control the acts of 
the Tribunal and again keep it, within its jurisdiction by quashing its decision. In 
the first situation the Tribunal initially hes ao power to act but ‘n the second situation 
the Tribunal has the power to act but lost it, due to exercise of the power beyond 
the jurisdiction. Generally these two situations overlap but it is very clear that in 
one case there is authority to act but the Tribunalexceeds its authority. These two 
situations are studied as ‘ existence of jurisdiction.’ This is a limited concept of 
jurisdiction. A study of the limited concept of jurisdiction would reveal that the 
scope of judicial review by the Courts is restricted to a great extent. But certain 
extensions**, have been made by the Courts to this limited concept of jurisdictional 
theory. Under this cover Courts can intervene in matters relating to ‘ defect of 
jurisdiction.’ This defect of jurisdiction may be due to errors in the exercise of juris- 
diction. Such errors in the exercise of jurisdiction are committed by Tribunals when 
they oommitt an error of law/fact ; or have violated the rules relating to the pro- 
cedure of the Act, le., violation of the rules of natural justice; or the Tribunals have 
made their decisions without the support of evidence; or the Tribunals have exercised 
discretionary power for improper purposes or for extraneous considerations or 
“unreasonably or the statute provides for curtailment of judicial review. The exten- 
sion of judicial review in these cases is the broad concept of jurisdiction. This 

21. “ Where the proceedings are regular on their face and the inferior Tribunal had jurisdic- 
thon, the superior Court will not grant the order of certiorari on tbe ground that the inferior Tri- 
bunal had misconceived a point of law. When the inferior Tribunal has jurisdiction to decide a 
anatter, it cannot (merely because it incidentally misconstrues a statute or admits illegal evidence, 
-or rejects legal evidence, or misdirect itself as the weight of the evidence, or convicts without 
evidence) be deemed to exceed or abuse its junsdiction “Halsburys Laws of England, 3rd edn., 
Wol, 11, p. 62. 

22. “This extension has been in several directions... .. The Courts will review any act done in 
bad faith. They will search for what they consider to be the purpose of legislation and will quash 
acts carmed out for other purposes. They will deny their rights to challenge statutory interpreta- 
tions made by lower Tribunals and yet will discover (and how else than by statutory interpretation 
the considerations which can be regarded in exercising the subordinate power and quash if other 
considerations have been or must be presumed to have been taken into account. They will some- 
times interfere if procedural requirements have not besn complied with during the adjudication or if 
theie is not even a scintilla of evidence to support the fact-finding. They will enforce the perfor- 

mance of certain duties” Griffith & Street Principles of Administrative law (2nd Bd. ) p. 211. 
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broad concept of the jurisdiction is related to the exercise of the jurisdiction. In 
this concept though there is jurisdiction to act, errors are committed in the exercise 
of the jurisdiction. 

A Tribunal is authorised to inquire into matters of law and fact under the pro- 
visions of its enabling statute. During inquiry it may commit errors. Now these 
errors may be within jurisdiction or outside the jurisdiction. If the Tribunal has 
committed errors within jurisdiction then these errors cannot be impeached by 
a writ of certiorari or prohibition. The errors so committed can be corrected by 
way of appeal, if the provision of an appeal exists. But when errors are commited. 
outside the jurisdiction then the errors can be corrected by way of judicial review 
on an application for certiorari or prohibition. 


Lack of jurisdiction means lack of legal power to act. A Tribunal may lack 
jurisdiction if it is improperly constituted or due to the nature of the subject-matter 
of the inquiry or due to the absence of some essential preliminaries which are condi- 
tions precedent to the assumption of the jurisdiction.*? 


9. Declining Jurisdiction. 

Sometimes a tribunal or authority may wrongfully refuse to exercise jurisdiction, 
conferred upon it by the law. This can be done by express words or by conduct, 
This refusal may be in two ways. Firstly, the Tribunal may refuse to hea: and 
determine the matter though it is obliged to hear and determine under the statutory 
provisions or refuse cross-examination of witnesses or fails to decide the issue 
presented to it and decides a different issue or rejects relevant evidence. In such cases 
the Courts issue a writ of mandamus commanding the Tribunal to act and to decide 
the issues involved. Secondly there are various public authorities which refuse to 
perform the publio duties which are imposed upon them by the law. In these cases 
also a writ of mandamus is issued oommanding the authority to perform its public 
duties. 

10. Jurisdiction conferred by consent?* 
` Jurisdiction of a Tribunal or authority is conferred only by thelaw and in no 


way it can be conferred by the consent** of the parties. So the consent of the parties 
cannot oonfer on a Tribunal or authority a jurisdiction which it never possessed 








23. Ebrakim Abu Baker v. Custodian-General of Evacuee Property, (1952) S.C.R. 696: (1952) 
S.CJ. 483 at 486. 

24. ‘It is true that if a party does not raise any objection to the jurisdiction. of a Court or Tri- 
bunal, which depends upon the allegations and proof of certain facts, that party will not be allowed 
to raise objection about jurisdiction in an application under Article 226. Where, howdver, the 
lack of jurisdiction is patent, the mere fact that no objection was taken before the statutory authority 
would not disable the applicant from raising such question in an application under Article 226. 
The High Court is bound to issue a prohibition in the case of total absence of jurisdiction on the 
face of the proceedings, although the applicant for the writ has consented to or acquiesced in the 
exercise of jurisdiction by the inferior Court”. Pır Sharma, J. in Dholpur Co-opeiaive Transport 
and Multipurposes Union Ltd., v. The Appellate Authority, A.L.R. 1953 Raj. 193 at 196. 


25. “It is fundamental rule of law that the judgment of a Court without jurisdiction s a nullity. 
Want of Jurisdiction is however distinguishable from an mregularity in the exercise or assumption 
of it and where the Court has no jurisdiction at all it cannot be conferred by consent. There is 
bowever an exception to this that where the Court has no jurisdiction because of the privilege 
attaching to a party, that party may waive the privilege.” Per Ranawat, J., in Raghimandan La} 
v. State of Rajasthan, A.I-R. 1952 Raj 184 at p. 186. 
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The essence of jurisdiction is the power to compel the parties to appe:r before the 
Tribunal or authotity which has jurisdiction under the law. 


11. Abuse of Jurisdiction. 


When a Tribunal intentionally misuses the power in determining the issues, it 
is called abuse of jurisdiction. Generally abuse of jurisdiction results from abuse 
of discretion. In a modern State many discretionary powers are conferred upon 
the administrative authorities and Tribunals for the sake of efficiency and emergency 
but this discretion must not be arbitrary, vague or fanciful. The discretion is always 
used in consonance with the rules of reason and justice. Abuse of jurisdiction may 
result when a Tribunal determines issues on extraneous considerations or determines 
issues in an unreasonable manner. There is a difference between abuse of jurisdic- 
tion and oxcess of jurisdiction. The excoss of jurisdiction may be due to ignorance 
of the Tribunal .¢., motive of the Tribunal is irrelevant for excess of jurisdiction? 
but abuse of jurisdiction is generally committed with intention or recklessly. 

12. Discretion and Delegation. 

Ir a developing society each individual may have many interests and the interests 
of one person may be opposed to the interests of another. If individuals are allowed. 
to protect their interests themselves then each individual’s interests would collide 
with the interests of others and there would be conflicts between individuals whioh 
will create a state of uncertainty and utter confusion. To avoid such situations 
discretion is conferred upon authorities because of the absence of rules which bind 
the action of the authorities. Sometimes the application of general rules for all may 
create some hardships to someone and the conferment of discretion upon the 
authorities diminishes such hardships. The discretion is also conferred to protect. 
the public interest, 

When a statute provides that a particular authority isto exercise the discretionary 
power thon the authority is the only entity which can exercise this power and this 
power cannot be delegated to someone unless authorised by the statute.? If the 
authority violates provisions of the statute then the reviewing Court can place it 
within its jurisdiction or compel it to exercise the discretionary power conferred by 
the statute. In Ballabkadas Agarwala vw. J. C. Chakravarty*, the appellant was 
accused of violating the provisions of the Calcutta Municipal Act (II of 1923} 
because the appellant was selling butter for which he had no licence. A complaint was 
filed by the Health Officer of the Howrah Municipality. On the day of filing the 
complaint the Health Officer was not duly empowered as the delegated authority 


1. “In the case of excess of jurisdiction the motive of the Tribunal is irrelevant. In other 
words in cases of ultra vires the question of abuse need not be considered. The Tribunal might have 
committed an ultra vires act with the best of motives. Nevertheless, it will be set aside. In the case 
of abuse if the motive is one which is improper from the point of view of tho statute which confers. 
the power, then the inference is that the power is used as a result of extraneous considerations, that 
is considerations foreign to those contemplated by the governing statute.” A. T. Markose, 
‘Tudicial Control of Administrative Action in India,’ p. 202. 

2. “When a new power is given to an existing department of Government, unless otherwise 
directed, the established procedure of that department can be followed for the exercise of that 
also. When it us said that a discretion cannot be delegated the reference is to a power definitely con- 
ferred on a specific authority without any provision for any further delegation. The Legislature had 
delegated to that authority and the delegate cannot further delegate at all” A.T. Markoso: ‘Judi- 
cial Control of Administrative Action in India’. p. 396. 

3. (1960) S.C.J. 1048 : (1960) 2 S.C.R. 39 : (1960) M.LLJ. (Cri) 677 : A.LR. 1960 S.C. 576. 
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to institute criminal procoedings under the Act and the real power vested in the 
Vice-Chairman of the Municipality. The Supreme Court set aside the conviction of 
the appellant on the ground that the power to institute a criminal proceeding vested 
in the Vice-Chairman and the Health Officer had no power to file a complaint as 
such power was never delegated to the Health Officer.‘ Similarly in Mangulal 
Chunnilal v. Manilal Maganlal*, where the respondents were accused of carrying 
the work of blacksmiths without obtaining licence, the point involved was can the 
licence inspector, Mangulal Chunnilal, file the complaint under section 376 (1) (d 
(i) read with section 392 (1) (a) of the Bombay Provincial Municipal Corporation 
Act, 1949. In this case also, the power to file a complaint was vested in the Deputy 
Health Officer and not in the licence inspector. The Supreme Court held that the 
power to file a complaint was vested in the Deputy Health Officer and the Deputy 
Health Officer cannot delegate it to the licence inspector and dismissed the appeal of 
the licence inspector.® 

Hence it is the law that discretionary power cannot be delegated’ except when 
provided by the statute. When discretion is conferred upon authorities it must be 
defined clearly®. The discretion so conferred, ft is submitted is not inconsistent 
with the Rule of Law. 





4. “An examination of the aforesaid provisions shows that the Calcutta Municipal Act, 1923. 
provides inter alia fora machinery for proceedings before Magistrate and other legal proceedings. 
-All these provisions can have one meaning only riz., that the machinery provided in the Act must be 
followed in enforcing these provisions. .It would, we think, be against the tenor and scheme of the 
Municipal Act to hold that section 537 is merely enabling in nature and that any private person 
may institute a legal proceeding under the Municipal Act, independent and irrespective of the pro~ 
visions of the Act”. Pur S. K. Das, J., ibid at p. 581. ' 

5. (1968) 2 S.C.R. 401: (1968) 2 S.C.J. 330 : (1968) M.LJ. (Crl.) 521 : ALR. 1968 S.C. 822. 

6. “ An officer of the municipality must himself perform his duties created by statute or 
‘Dbye-law. He cannot delegate them to others, unless expressly authorised in this behalf. The Act 
does not so empower the officers to delegate their functions in their turn, and thus an officer to 
whom the power is delegated by the chairman must perform them himself.” Per Hidayatullah, J., 
in Ballabhadas Agarwala v. J. C. Chakravarty, (1960) S.C.J. 1048 : (1960) 2S.C.R. 739 : (1960) M.LJ. 
(Ca.) 677 : ALR. 1960 S.C. 576 at p. 586 and this para. was quoted by Sikri, J., in Mangulal 
Ciumnilal v. Manilal Maganlal, (1968) 2 S.C.R. 401 : (1968) 2 S.C.J. 330 : (1968) M.LJ. (Crl.) 521: 
A.LR. 1968 S.C. 822 at p. 824. 

7. “ The principle is well recognised in law that a power must be exercised personally by the 
ag=nt to whom it was given, especially when the power includes some degree of discretion, that is 
10 say, an clement of freewill that gives the personality of the agent a special importance. For if 
the Legislature gives an admunistrative agent power to act to some extent according to his judgment 
dt must be because it has confidence in the judgment of that particular agent.” Rene Dussault 
Judicial Review of Admunustrative action in Quebec 1967 Can Bar., Rev. Vol. XLV, p. 44. 

8. “In a system governed by rule of law, discretion, when conferred upon executive autho- 
titles, must be confined within clearly defined limits. The rule of law from this point of view means 
that decisions should be made by the application of known principles and rules and in general such 
decisions should be predicatable and the atizen should know where he is”. S. G. Jaisinghani v. 
Union of India, (19671) 1 I.T.J. 903 : 65 LT.R. 34 : (1967) 2 S.C.J. 102 : (1967) 2 S.C.R. 703 : ALR. 
1967 S.C. 1427 at 1434. 
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TAMIL NADU GENERAL SALES TAX ACT, 1959—A CASE FOR 
AMENDMENT. 


By 
Mr. C. R. RAVI, B.A., B.L., Advocate, Erode. 


Tt cannot be gainsaid that the successful working of a Sales Tax Law 
depends upon the proper verification and checking of the assessee’s accounts 
by the Assessing Authority, and any lapse or imperfection in the discharge of this 
important duty may well lead to frustration of the very object for which the law was 
enacted ; especially so, if it is due to an ambiguity or lacuna in the Act itself. Hence 
the greatest care should be directed towards this important question. 

All sales made by a registered dealer are not liable to tax. In the pubbe 
interest, the State adopts a particular taxetion policye.nd declares that certain specified 
categories of sales would not attract tax. Barring the seles so exempted, all other 
sales made by such dealer in the course of business would be liable to tax. Thus 
a dealer selling tax-free as well as taxable goods, or a dealer effecting sales of the same 
goods at tax-free and taxable points, would be entitled to claim deduction of such 
portion of his turnover as relates to tax-free goods (or his turnover as relates to sales 
at tax-free points, as the case may be ) while computing the taxable turnover. But 
the assessment of such a dealer, a portion of whose total turnover is not liablo to 
tax, is not always an easy work for the Assessing Authority. 

To take a concrete example, let us consider the case of a registered dealer whose 
business consists in the purchase of a single commodity—say, Cotton Yarn—both 
from outside the State and from within the State, and the retail sele thereof within 
the State. Let us suppose that such dealer maintains separate purchase accounts— 
ono relating to outside-State-purchases and the other relating to within-State-pur- 
chases—but a single consolidated sales account. Let us further suppose that such 
a dealer stooks the entire goods in a single godown and maintains a single stock 
account. - l 

Cotton Yarn being “‘ declared goods ” falling under Entry No. 3 to the Second 
Schedule of the Tamil Nadu General Sales Tax Act, 1959, in respect of which a 
single-point tax is alone leviable at the point of first sale in the State, it would 
be clear that the taxuble trunover of such dealer should relate solely to the sale of 
yarn purchased from outside the State. It would be equally clear that, in view of the 
single consolidated sales account and the single stock account, it would be impossible 
to identify or pick out the taxable sales. Under the above circumstances, in the 
absence of any omission or suppression of transactions in the assessee’s accounts, 
it would be interesting to consider as to how the assessment should proceed, if the 
dealer deliberately returns his taxable turnover at some arbitrary figure. 

Section 12 (2) of the Tamil Nadu General Sales Tax Act, 1959, empowers the 
Assessing Authority to make a best of judgment assessment, only if the return 
appears to be incomplete or incorrect. Before proceeding to make a best of judgment 
assessment, the Assessing Authority is required to como to a positive conclusion as 
regards the incorrectness of the return, either on the basis of some material evidence, 
or on the ground of want of evidence (after duly rejecting the assessee’s accounts). 
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If, ina given case, the accounts of the assesses are not liable to be rejected, and at the 
same time the Assessing Authority is unable to deduce the correct taxable turnover 
from such books, the Act does not empower him to reject the return or to make a 
best of judgment assessment. Because, mere inability or impossibility to deduce 
the taxable turnover from the assessee’s accounts would, at best, be nothing more 
than a bare suspicion as regards the correctness of the return, and it is well settled 
that bare suspicion is not sufficient to support a best of judgmont assessment?. 


In this connection, it would be useful to make a comparative study of the pro- 
visions of the Income-tax Act, 1961. Under the Income-tax Act, 1961, the assessee 
is free to choose his own method of accounting, the only condition or restriction 
being that such accounts should be sufficiently clear and intelligible go as to enable 
the Assessing Authority to make a proper check of the return furnished by the 
assesses. The proviso to section 145 (1) of the Income-tax Act, 1961, provides that 
if the assessee’s accounts are such that his income cannot be properly deducted there- 
from, the Assessing Authority is free to make .the computation on such basis and 
in such manner as ho may determine. This power of estimation has not been con- 
ferred on the Assessing Authority under the Tamil Nadu General Sales Tax Act, 
1959, which does not contain a corresponding provision. Hence, if the Assessing 
Authority under the Tamil Nadu General Sales Tax Act, 1959, finds it impossible 
to verify the correctness of the return furnished by the agsesseo, it remains only a 
mere doubt or a “ bare suspicion.” In such an event, a best of judgment assess- 
ment cannot be made unless the accounts themselves could be rejected on some legal 
ground. 


Wo are not here concerned with the applicability or otherwise of the decisions 
laying down that the assessee’s accounts cannot be rejected on the ground that they 
had not been maintained in accordance with the provisions of the Act, and the Rules*, 
nor on the ground that they are complicated*, to cases arising under the Tamil Nadu 
General Sales Tax Act, 1959. It cannot, however, be disputed that the accounts 
maintained in accordance with the provisions of the Act and the Rules can never be 
rejected. Let us now oonsider the provisions relating to the maintenance of accounts. 


It must be clearly understood that under the Tamil Nadu General Sales Tax 
Act, 1959, the assessee is not fres to choose his own method of accounting, but is 
regulated by section 40 of the Act, whereby a duty is cast upon the dealer to maintain 
his accounts, to preserve the connected records and to show particulars relating to 
his business, in the manner prescribed. Section 53 (2) (xt) of the Act empowers the 
State Government to frame rules providing fot the maintenance of accounts. 
Accordingly, Rule 26 regulates the maintenance of accounts by registered dealers, and 
any violation or breach thereof hes been made punishable under Rule 56 with fine 
which may extend to one thousand rupees. It is therefore abundantly clear that 
the accounts of a registered dealer must be maintained strictly within the four corners 
of Rule 26 and not violate its letter. : 








1. Raghwbar Mandal Harihar Mandal v. State of Bikar, (1957) 8 S.T.C. 770 (S.C) : AJ.R. 1957 
S.C. 810 : (1958) S.C.J. 22 : (1958) S.C.R. 37; Devan Hanuman Manmohan v. State of A. P., 
(1960) 11 S.T.C. 473. i 

2. P. Narayanappa v. State of Mysore, (1962) 13 ST.C. 993.- 

3. C.I. T.v. Sarangpur Cotton Mfg. Co., Ltd., (1938) 1 M.LJ.1 :LR.651.A.1: ALR. 
1938 P.C. 1. 
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In this context, it becomes incidentally necessary to point out that while deci- 
ding questions relating to rejection of accounts under the Tamil Nedu General 
Sales Tax Act, 1959, it would not be proper or safe to place reliance on decisions 
rendered under the Income-Tax Act, 1961, inasmuch as the two enactments are not 
in pari materia. 

Rule 26 (2) requires every dealer to keep separate sales accounts for different 
goods liable to tax at different rates and steges. This sub-rule essentially postulates 
four things ; viz.: (1) sale by a dealer, of two or more goods, (H) both or all of which 
being liable to tax, (iH) at different rates, and (fy) steges. From the above, it would 
be at once clear that the clubbing of tax-free and taxable sales is not prohibited under 
this sub-rule. Thus, if the assessee deals in one class of goods, the sale of a portion 
whereof is not liable to tax, a single sales account would be sufficient. ‘In fect, the 
clubbing of tax-free and taxable salts of the same class of declared goods, and the 
consequent maintenance of a single consolidated sales accounts, would alone be in 
conformity with sub-rule (4). 

Maintenances of separate purchase acoounts by an importer, satisfies the require- 
-ments of sub-rule (5), which does not relate to the sales accounts of an importer 
sogarding tho sales made within the State. 

Regarding stock accounts, it must be noticed at the very outset, that it is not 
every registered dealer under the Act that is required to maintain a stock eccount, 
‘Only certain specifisd classes of dealers are bound to maintain stock accounts. 
‘Bsyond enumerating such classes of dealers as are bound to maintain stock accounts, 
Rule 26 (9) does not say anything more. Since a “ stock account”’ is nonetheless 
an “account ” within the meaning of sub-rule (4), it is submitted that Rule 26 (9) 
-is governed by and must be read along with sub-rule (4) in appropricte cases. Rule 
26 (15) indicates that there should be as many separate accounts as there are godowns. 
‘Since there is no obligation on the part of a dealer to stock the outside-State-purcheses 
and within-State-purchases in separate godowns, the maintenance of a single stock 

-account by an importer relating to the only commodity dealt in by him, and stocked 
tin a single godown, would be strictly in conformity with sub-rule (9) reed with sub- 
rules (4) and (15) of Rule 26. It is submitted that without reading sub-rule (9) out of 
‘context and without unduly straining its languege, to the point of practically 
„amending the sub-rule under the guise of interpretation—{both of which are obviously 
-not permissible)—it is indeed not possible to reed the sub-rule as laying down that 
-separato stock accounts should be maintained in respect of outside-State end within- 
-the-State goods. 

From the above discussion, it would be clear that the maintenance of accounts 
-in the manner set out supra would be well within the letter of the Act and the Rules, 
-and consequently not liable to be rejected on any ground. At the same time it would 
‘be equally clear that from such accounts it would be impossible to verify the correct- 
ness of the return. The Assessing Authority would therefore be at a hendicap and 
helpless, and the assessee cannot be held in any way responsible for the seme. 

Under these circumstances, it would not also be open to the Assessing Authority 
to ignore or seek to circumvent the law and short-circuit the proceedings by the simple 
expedient of issuing a notice purporting to be under section 12 (2) celling upon the 
assessoo to prove the correctness of the return furnished by him end, on defeult, to 
proceed to maka a bæt of judgment assessment. Because, “ proof” being, after all, 
.the effect or impact which the evidence in the case has or creates over the judicial 
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mind of the presiding authority, it would be perfectly open and competent for the 
assessee to sucoessfully contend that his pert of the duty ceases with the production 
of evidence, the appreciation or sifting thereof being the duty of the Assessing 
Authority which cannot be delegated. Besides, the assessee himself is not respon- 
sible for the state of his accounts, and he would not be in a position to render any 
assistance without exposing himself to a prosecution under Rule 56. There would 
therefore be no “ default ” on the part of the assessee. 


Nor is there any room for the Assessing Authority to fall back upon section 10 
and seek to decide the case on the basis of onus. Firstly, it is well-settled that the 
question of onus recedes to the background when the entire materials are placed 
before the Assessing Authority who cannot thereafter decide the case on the basis 
of onus. Secondly, it would be perfectly open to the assessee to rely upon the 
principle of the decision in Lakshmanan v. Lakshmanan*, and contend that onus of 
proof is different from degree of proof, and that the assessee is not required to dis- 
charge the onus by proof beyond a reasonable doubt. The very doubt entertained 
by the Assessing Authority would exonerate the assessee, and the primary duty of 
the Assessing Authority to make proper deductions, irrespective of the claim there- 
to by the agsessee®, would remain unaffected. 


Tt has not been lost sight of that the above construction tends to make the Act 
unworkable, and on that ground a lenient interpretation would be-called for. But 
it must be noticed that the unworkability is not on account of any interpretation, 
but that the whole difficulty arises on account of a lacuna in the Act itself. This is 
olearly a case for amendment, and the State may find it difficult to ignore or to seek 
to circumvent the same under the guise of interpretation or otherwise. That there 
is no provision in the Act corresponding to section 145 (1) of the Income-tax Act 1961, 
is a serious defect which ought to be remedied. Rule 26 is also defective and 
requires amendment. Unless the matter is set right, the difficulty would persist and 
the lacuna is likely to be taken advantage of and misused by dishonest assossoes, 
taking shelter under the well-known dictum that they are entitled to the benefit 


thereof. 





4. (1964 1 M.LJ. 41 : (1964) M.LJ. (Cri) 47. 
5. Girldharlal Parasmal x. State of Mysore, (1967) 20 S.T.C. 64. 
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FREEDOM OF ASSOCIATION 
IN INDIA.. 
By 
SURENDRA PRASAD, LL.M., Lecturer in Law, University of Delhi, Delhi. 


Freedom. of association is as much fundamental in a democratic set-up as 
is free discussion and freedom to meet for consultation. It is well known that 
voice of an individual has not the same effect as that of a group of persons. 
Prima facie the right to form associations is the greatest bulwark against power 
in any form. In the words of Lord Denning* ‘H men are ever to be able to 
break the bonds of oppression or servitude, they must be free to meet and discuss 
their grievances and work out in unison a plan of action to set things right”. 

An association is, “a collection of persons who join together for a certain 
object, which may be for the benefit of the members or the improvement, welfare 
or advantage of the public or some scientific, charitable or similar purpose” .? 


Freedom of association is one of the basic fundamental freedoms which 
are now guaranteed generally in all constitutions. Without this freedom, people 
cannot combine together and have redress of their grievances. The importance 
of this freedom was also recognised by De Tocqueville 3: “The most natural 

i of man, next to the right of acting for himself, is that of combining 

is exertions with those of his fellow creatures and of acting in common with 
them. ‘The right of association, therefore, appears to me almost as inalienable 
in its nature as the right of personat liberty.. No legislator can attack it, without 
impairing the foundations of society.”” Prof. Douglas also emphasizes the same 
when he says that the latent force in association is great—so great that suppres- 
sion of it may lead in the end to mass explosions.‘ 

‘The need for having a guaranteed freedom of association was also recoghised 
by the United Nations. The Universal Declaration of Human Rights, which was 
adopted by the General Assembly of the United Nations on 10th December, 1948, 
also recognises the above freedom in the following words:* (1) Everyone has 
the right to freedom of peaceful assembly and association. (2) No one may be 
compelled to belong to an association. Article 23 (4) and Article 28 of this 
declaration supplement the above provisions., Article 23 (4) of the declaration 
provides that everyone has the right to form and join Trade Unions for the 
protection of his interests, while Article 28 provides, that everyone is entitled to 
a social and international order in which the rights and freedoms set forth in this 
declaration can be fully realised. But these freedoms are not absolute and logical 
and inevitable limitations upon the enjoyment of these rights can be put as 
under’: (3) ‘In exercise of his rights and freedom, everyone shall be subject only 
to such limitations as are determined by law solely for the purpose of securing 
due cecognition and respect for the rights and freedoms of others and of meeting 

just iraments of morality, public order, and general welfare in a democratic 
society.” (4) “These rights and freedoms may in no case be exercised contrary 
to the purposes and principles of the United Nations.’ Similarly in the conven- 
tion for the Protection of Human Rights and Fundamental Freedoms signed at 





Road to Justice, 1955, p. 98. 

Ballentine, Law Dictionary, 1948, p, 118. 

(1) De Tocqueville : (2) Democracy in America (Bradley Ed., 1954). 

W. O. Douglas “ Right of Association,” Columbla Law Review (1963), p. 1361, 
Article 20. 

Article 29, Declaration of Human Rights, 1948, 
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Rome, on 4th November, 1950, we find that freedom of assembly and association 
are combined in Article 11 (1)7, whereas, the two freedoms are separately laid 
down in Articles 21 and 22 of the International Covenant om Civil and Political 
Rights, adopted by the General Assembly of the United Nations on 16th 
December, 1966. i 


Right Generally Guaranteed. 


In India, formation of associations for art, music, and religion etc., 
were in vogue since a long time. There had been also associations like. 
The Marwari Association, The Brahmin Sabha, The Muslim League etc; When 
India became free,. the framers of our Constitution wisely guaranteed io “the 
citizens of India, the freedom to form associations or unions.* Article 19 of the 
Constitution guarantees seven fundamental freedoms to the citizens of India and 
freedom to form associations or unions is one of them. iki 


. The Constitution of the United States of America does not contain any 
ific provision guaranteeing the right of association. The first Amendment to 
‘the United States Constitution makes no mention of the freedom ‘of association. 
It provides :—‘Congress shall make no law ... abridging the freedom of speech, 
or of the press, or the right of people peaceably to assemble and to petition the 
Government: for a redress of grievances.” But by judicial interpretation, the 
right of association has been recognised. Like other first amendment freedoms, 
freedom of assembly is made-applicable- to the States by the Fourteenth 
Amendment.” It was also held that freedom of association as a first amendment 
‘ight, is presumably included in the group of rights that lie, “at the foundation 
of free Government by free men.” 2° e 


` Nevertheless thé Courts now extend to freedom of association, as distinct 
from assembly, constitutional protection against unreasonable restraint. In 
Sweezy v. New Hampshire,” Warren, C.J. said :— É 
“Our form of Government is built on the. promise that every citizen shall 
have the right to engage in Saray expression and association. This right was 
enshrined in the First Amendment of the Bill of Rights.” Exercise of these basic 
freedoms in America has traditionally been through the media of political asso- 
ciations. Any interference with the freedom of a party is simultaneously an 
interference with the freedom of its adherents.” : 
Under the English Law there is no guaranteed fundamental: rights given ‘to 
the citizens as found: in other democratic Constitutions. The English Constitu- 
tion is an unwritten Constitution and Prof. Dicey gives the following reason for 
not having a declaration of fundamental rights in the following words: “Most 
Foreign Constitution makers have declaration of rights. For they have often 
been im no wise to blame ... whereas on the other hand in the English Consti- 
tution, because it is inherent in the ordinary.law of the land, the right is one 
which can hardly be destroyed, without a thorough. revolution: in the ‘institu: 
tions and manners of the nation.” The English Law allows complete liberty of 
association for any lawful object. For instance people may combine to fom 1 
‘club or society or a partnership without any’ sanction from the Governme . 
But varius statutes have restricted this common law freedom.’ For ‘exam, ? 








_ 7. “Everyone has the right to freedom of peaceful assembly . and to freedom ‘of association 
with others, including the right to form and to join trade unions for the protection of his interests.” 
8. Article 19 (1) (c), Constitution of India. 
9. De Jonge v. Oregon, 299 U.S. 353, at p. 364. 
10. Schneider vy. Town of Irvington, (1939) 308 U.S. 147, 
11. J.B. Robinson “ Protection of Association from compulsory disclosure of Membership,’ 
Columbia Law Review, Vol. 58, p. 615. 2 
12. (1957) 354 U.S. 234. ` 
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a club, which supplies intoxicating liquors must be registered and comply wita 

certain formalities.** The fundamental principle of English Law is that a person 

may do anything which is not prohibited by law. In the words of Prof.. 

o . Me Trevelyan. “The essence of English Constitution is law, respecied and 
o Pa 


Historical Background. 

_ In the beginning, in England, the right of association was not recog- 
niset because at that time the Government was under the influence of 
laissez faire doctrine. According to this doctrine, the Government must not 
interfere between the employer and his employee in industrial matters. Then 
it was neither right for the Government, nor was it its duty to see that workmen 
got a better deal. But as time passet and society progressed gradually the 
notion of the laissez faire doctrine changed. Now it is a Welfare State and not 
a Police State. The most important part of the right of association is freedom 
to form political parties, but public law has been affected most by the formation 
of trade unions. Under the Combination Acts of 1800, trade unions were 
illegal and all combinations of workmen to regulate the conditions’ of’ their 
work were illegal on the ground that they were in restraint of trade.* Further 
it was held that a combination of workers to enforce wage claims by persuading 
workmen to leave the employer’s service was criminal.’* But as a result of the 
efforts of Benthamite reformers a Select Committee on Artisans and Machinery 
was established in 1824, which recommended that employers and workmen 
should be free to make such agreement as they thought fit. ` The commi 
also recommended that laws making combinations for such purposes as criminal 
conspiracies should be altered. These recommendations were included in an 
Act" which substantially repealed all the earlier Combination Acts. 


Some time later, the Trade Union Act, 1871, was passed which brought 
about revolutionary changes. The Act makes it clear that the members of a 
trade union shall not be liable for criminal conspiracy because its purposes are 
in unlawful restraint of trade. For the first time trade unions were made legul 
by the Act. But the 1871 Act was not complete in itself, so after some time, 
the Trade Union Act, 1913, was passed which enabled a trade union to pursue 
objects and to exercise powers of any lawful kind, provided its principal objects 
are statutory objects as defined by the Act. Still the struggle was not complete 
and as.a consequence of the general strike of 1926, the Trade Disputes and 
Trade Union Act, 1927, was passed which contained certain limitations on the 
trade union rights and immunities particularly in relation to strikes and lock- 
outs and on the political applications of union funds. Ultimately the emanci- 
pation of trade unions into lawful associations was recognised and freedom of 
association was also recognised by various statutes. 


Scope of the right. 


>- .Under. Article 19 (1) (ci the Constitution of India guarantees to 
the citizens of India, the freedom to form associations or wumions. 
The word “form” does not merely mean the commencement of the association 
but it includes also the right of its continuance. The word ‘Union’ has been 
added to clause (1) of Article 19 by way of abundant caution. The right 
guaranteed to the citizens also includes the right to refuse to belong to any 





13. Chalmers and Asquith on Constitutional Law (5th Edition). 

14. Trade Union Law, N. A. Citrine. 

15. S. 2, Offences Against Person: Act, 1861. 

16. Combination Laws Repeal Act, 1824. 

17. State of Madras v. V. G. Row, (1952) S.C.J, 253 : (1952) S.C.R. 597 : (1952) 2 M.LJ. 
135 : AI.R. 1952 S.C. 196. : 
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association if a person so desires. But it does not follow that the negative 
right must also be regarded as a fundamental right.* 


The right to form companies, partnership societies, trade unions etc., are 
included in this freedom. But the freedom to form association does not mean 
that an association has also a right to fulfil every object for which it was formed . 
Similarly the doctrine of ‘Concomitant Rights’ was invoked in the Bank 
Employees Case.” The doctrine was that the right to form a union carries 
with it a concomitant right that the achievement of the object for which the 
union is formed shall not be restricted by legislation unless such restrictions 
fall within the permissible limits of the Constitution of India, “in the interest 
of public order or morality.”* But the above doctrine of concomitant rights 
was rejected by the Supreme Court on the ground that the acceptance of such a 
doctrine would be destructive of the scheme underlying Part III of the Constitu- 
tion and in particular the balanced scheme of such freedoms conferred by 
Article 19. Similarly the freedom guaranteed to the citizens does not mean 
that they can exercise those freedoms in whatever place they pkase. Therefore 
Mr. Justice Hegde, speaking on behalf of ibe majority as well as on his own 
behalf held that the directions issued by the General Manager of Nosthern 
Railway prohibiting the railway employees from holding meetings within the 
railway premises including o grounds forming part of those premises does 
not deprive the workers of any of the freedoms guaranteed to them under 
Artide 19 (T). It merely prohibits them from exercising any of them within the 
railway premises .™ ; 


The right to form trade unions is included in the freedom to form associa- 
tions. It also includes the right of workmen to form trade unions for a lawful 
purpose.® The right of employees to form themselves into unions is reco 
in all civilised countries. “As was observed by the Supreme Court of the United 
States*—“Employees have a clear right to organise and select their representa- 
tives for lawful purposes as a corporate employer has to organise its business 
and select its own officers and agents”. In other words, it may be said that 
the right to form association has been guaranteed not only in favour of employees 
but also in favour of employers, traders and merchants. The Supreme Court of 
the United States further said that the right of workers to organise for collective 

gai was a fundamental right because a single employee was helpless in 
dealing with his employer, and the “union was essential to give -labourers 
opportunity to deal on an equality with their employer’.* 


A trade union may be described as “An association of wage earners or 
salarly earners, formed primarily for tha purpose of collective action for the 
forwarding or defence of its professional interests”. The primary purpose 
of a trade union is collective bargaining, based ultimately on the right to strike.. 
Workmen form trade unions for the primary purpose of representing them in 
collective bargaining in an industrial dispute. And if this very purpose is 
restricted the right of forming association itself becomes illusory.™ 


Be 18. Tika Ramjiv. State of U. P., (1956) S.C.J. 625 : (1956) S.C.R. 393 : ALR. 1956 S.C, 
76. 

19. A.I.B. E. Association v. N.I. Tribunal, (1962) 3 S.C.R. 269 : A.LR. 1962 S.C. 171. 

20. Article 19 (4), Constitution of India. 

21. Rathvay Board, New Delhi v. Niranjan Singh, (1969) 2 S.C.J. 513 : A.I.R. 1969 S.C. 966 
at p. 969. 

22. U. P. Shramik Makasangh v. State of U. P., AJ.R. 1960 All. 45. 

23. National Labour Relations Board v. Jones & Langhlin, (1937) 301 U.S. 1. 

24. Ibid. 


23. Chamber's Encyclopaedia, Yol. Il, p, 725. 
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But the Constitution nowhere guarantees the right of collective bargaining 
to the trade unions. In A.I.B E. Association v. N. I. Tribunal’-9, Mr. Justice 
Ayyangar held as follows—‘“Even a liberal interpretation of Article 19 (1) (¢) 
cannot lead to the conclusions that trade unions have a guaranteed right to an 
effective coHective bargaining or to strike either as part of collective bargaining 
or otherwise.” It -was also held by the Supreme Court that the right to go on 
Strike is not included in the fundamental right conferred on the citizens under 
Article 19 (1) (c) to form association or unions.” Though the right to strike 
is not a fundamental right a rule which provides that no Government servant 
shall participate in any demonstration in connection with any matter pertaining 
to his condition of service would be violative of the Government servant's right 
under Article 19 (1) (a), (b)®. It was declared in the above case that there 
is no fundamental right to go om strike. Strike is a step resorted to by a trade 
union to strengthen or support collective bargaining. Such a step can be res- 
tricted by the State not only in the interests of public order or morality,’ but on 
the grounds permissible under Article 19 (b), if the strike is resorted to as against 
a business establishment. 


Similarly an assocjation has no right to obtain the recognition of Govern- 
ment.” But the enjoyment of the freedom cannot be conditioned on pre- 
recognition by the Government. That is why Rule 4-B of the Central Civil 
Service (Conduct) Rules, 1955, which provided that no Government servant shall 
join or continue to be a member of any service association of Government servants, 
which has not obtained recognition within six months from its formation, or 
where recognition has been withdrawn or refused was held to be unreasonable 
and not in the interest of public order.* At the same time it will be appropriate 
here to mention that an association has no greater rights, than the individual 
citizens. That is what Mr. Justice Ayyangar said while speaking on behalf of 
the majority in the Bank Employees Case’. “... As the stream can rise no 
higher than the source, an association of citizens cannot lay claim to rights not 
open to citizens or claim freedom from restrictions to which the citizens composing 
it are subject.” It was further held by the Supreme Court that the freedoms 
guaranteed to a citizen under Article 19 are available only to natural born 
petons who are citizens and not to artificial persons. So companies and cor- 
porations are not citizens and they cannot enjoy the freedom guaranteed under 
Article 19 of the Constitution.?° The reason for the above view was given by 
Mr. Gajendragadkar, C.J., in the following words :— 


“Once a company or corporation is formed, the business which is carried 
on by the said company or corporation is the business of the company or corpora- 
tion and is not the business of the citizen who gets tha company or corporation 
formed or incorporated and the rights of the incorporated body must be judged 
on that footing and cannot be judged on the assumption that they are rights 
attributable to the business of the individual rights.” = 


1-2. (1962) 3 S.C.R. 269 : ALR. 1962 S.C. 171. 
3. S. Vasudevan v. S. D. Mittal, A..R. 1952 Bom. 53. 
4. Rule 4-A of Central Civil Services (Conduct) Rules, 1955, 
5. Kameshwar Prasad v. State of Bihar, A.I.R. 1962, S.C. 1166. 
6. Article 19 (4). 
7. Raghubar Dayaly. Union of India, (1962) 2 S.C.J. 445 : ALR. 1962 S.C. 263, 
8. O. K. Ghosh v. E. X. Joseph, AIR. 1963 S.C. 812. 
9. A.I.B.E. Association v. N. I. Tribunal, (1962) 3 S.C.R. 269 : ALR. 1962 S.C. 171. 
10. Tata Electric 8 Locomotive Co., Lid. ¥. State of Bihar, (1964) 1 Comp.L.J. 280: (1964) I 
8.C.J. 666 : (1964) 6 S.C.R. 885 : A.LR. 1965 S.C. 40. 
11. Ibid. 


60 THE MADRAS LAW JOURNAL [1970 


Restrictions on the freedom. 


The fundamental rights guaranteed to the citizens are not absolute. 
As ‘Holmes, J., used to -say, “In a complicated society there are 
no absdlutes”. The seven fundamental rights guaranteed under Artide 
19 may be. restricted by the laws made by the States to the extent men- 
tioned in several clauses (2) to (6) of- Article 19. Reasonable restrictions may 
be imposed upon the freedom to form association or unions by the State in the 
interest of public order and morality. n 


In America, like India, the State may impose restrictions on the freedom of 
association under its police powers, when public peace or safety is affected. 
The order of prohibition can be limited to any particular offending association. 
Though the American Constitution declares the fundamental rights in absolute 
terms, it nowhere provides the grounds on which restrictions on the freedom 
guaranteed can be imposed by the State as are specifically laid down in the 
Constitution of India. As there cannot be absolute rights in a society so. the 
Supreme Court of the United States declared that the State may limit the 
freedom guaranteed in exercise of its police powers which is inherent in any 
Government. 


‘The same position is to be Gand in the English Constitution. One of the 
limitations on the freedom of association in England is illegal conspiracy. -An- 
other limitation is regarding quasi-military organisations. The Public Order 
Act, 1936, the Unlawful Societies Act, 1799, are statutes which forbid the 
formation of associations which disturb public order or create disaffection or 
undermine the security of the State. It is aptly said that “The secret of English 
liberty rests on the fact that any subject is entirely free to do what he likes or 
to say what he likes, provided that he does not thereby break the -law as its 
exists at any time. If his freedoms are infringed he has his remedies in the 
ordinary law of the land as enshrined in the Courts. He cannot be deprived 
of any of his liberties or of his remedies, except by Act of Parliament.” ™ 


In India, the restrictions must also be reasonable. There are no absolute 
standards of reasonableness. But what restrictions are reasonable is to be 
decided by the Courts and not the Legislatures. It has been held that the 
“determination by the Legislature of what constitutes a reasonable restriction is 
not final or conclusive, it is subject to the supervision by the Supreme Court of 
India.” 1 But the Court can judge only the reasonableness of the restrictions 
and not of the law. Reasonableness of law is not justiciable. In- deciding 
the reasonableness or otherwise of the restrictions imposed by a law, the sub- 
stantive as well as the procedural provisions of the impugned law should be 
examined. But the restrictions on the freedom of association or unions must 
be on those grounds only which the Constitution provides, ¢.g. in the interest 
of public order or morality.*° A restriction can be said to be in the interest 
of public order only if the connection between the restriction and public order 
is proximate and direct. Indirect or far-fetched or unreal connection 
the restriction and public order would not fall within the purview of the expres- 
sion, “in the interest of public orde”.™ Patanjali Sastri, J., expressed the 





12. Article 19 (4), Constitution of India. 

13. Bryant v. Zimmerman, 278 U.S. 63. 

14. Crimes, English Constitutional History, 64. 

15. Chintaman Rao y. State of Madhya Pradesh, (1950) S.C.R. 759 : (1950) S.C.J. 571 : A.LR. 
1951 S.C. 118. 

16. Article 19 (4), Constitution of India. 

17. O. K. Ghosh v. E. X. Joseph, AIR, 1963 S.C. 812. 
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above view in the following words ** :—‘The connection contemplated between 
the restriction and public order must be real and proximate not far-fetched - or 
problematical.”’* That is why the Supreme Court held that section 15 (2) (b) 
of the Criminal Law Amendment Act, 1908, as amended by the Criminal Law 
Amendment (Madras)- Act of 1950, cannot -be upheld as falling within the 
limits of authorised restrictions under clause (4) of Article 19 on the right 
conferred by Article 19 (1) (c) of the Constitution. The Court further held that 
“...It $ important to bear in mind that the test of reasonable restriction 
should be applied to each individual statute impugned and no abstract standard 
or general pattern of reasonableness can be laid down as applicable to all cases. 
The nature of the right alleged to have been infringed, the underlying purpose of 
the restrictions imposed, the extent and urgency of the evil sought to be remedied 
thereby, the disproportion of the imposition, the prevailing conditions at the time 
should all enter into the judicial mind.” » 

Similarly in the United States, in Skelton v. Tucker,** it was beld to be a 
violation of the individual’s freedom of association to require a person seeking 
employment in the public service to furnish a list of all the organisations with 
which he was or has been associated, since it had been laid down that freedom 
of association includes the individual’s right to privacy in connection therewith.™ 
Similarly a State statute requiring an association to register and disclose its 
membership lists was held to be a restraint on the freedom of association.™ 


Besides the restriction laid down by the Constitution of India, on the freedom 
of assttlation under Artide 19 (4), there are also other provisions in various 
statutes which impose limitation on this freedom. For example, Section 120-A 
of the Penal Code, declares an association to be unlawful if its purpose is a 
criminal conspiracy. Section 120-B further provides for the punishment for the 
offence. Secondly all ihe Security Acts of the various States in India which pro- 
hibit quasi-military formation, unlawful drilling etc., also come under the cate- 
gory of restrictive acts on the right of association. 


Thirdly, there are restrictions on the freedom of forming associations on 
the ground of public policy. For instance the Companies Act, 1956, forbids the 
formation of any trading company or association consisting of more than twenty 
members in ordinary cases™ or of more than ten members for the purpose of 
carrying on the business of banking unless it is registered as a company under the 
Ac% and any person who is a member of such prohibited association is made 
punishable with a fine which may extend to one thousand rupees.’ 


To sum up, it may be said that freedom to form associations or unions is 
one of the basic fundamental rights essential for the successful working of a 
democracy ..: This right is generally guaranteed in all the Constitutions of the 
world. Some Constitutions treat the freedom of assembly and association 
together in the same provision, while others deal with them separately. Tt was 
wise on the part of the framers of oun Constitution that they specifically 





18. Rex v. Basudev, A.J.R. 1950 ,F.C, 67 at 69 : (1950) S.C.J. 47. 
19. State of Madras v. V. G. Row, ALR. 1952 S.C, 196 : 1952) S.CJ. 253 : (1952) 2 M.L.J. 


20. Ibid. 

21. 364 U.S. 479. 

22. American Communications v. Douds, 339 U.S. 382. ` 
23. Louisiana ex rel-Gremillion v. N.A.AP., 366 U.S. 323 (1961). 
24. Section 11 (2) of the Companies Act, 1956. 

25. Section 11 (1) Ibid. 

1. Section 11 (5) Ibid. 
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guaranteed to the citizens ihe freedom to form associations or unions. This 
freedom has been given international recognition by the United Nations. For 
example we have the Universal Declaration of Human Rights and others. But 
it does not mean that any one has the fundamental right to hold meetings in 
Government premises or in whatever place he pleases. Otherwise a citizen may 
in the exercise of his right under clauses (d) and (e) of Article 19 (1) move about 
freely in a public office or even reside there unless there exists some law imposing 
reasonable restrictions on the exercise of those rights.* 





2. Railway Board, New Delhi v. Niranjan Singh, (1969) 2 S.C.J. 513 : A.LR. 1969 S.C. 966 at 
970, 
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PROOF OF TITLE IN A SUIT UNDER ART. 65 OF LIMITATION 
ACT, 1963. 


By 
Mr. C. R. Ravi, B.A., B.L., Advocate, Erode. 


Under the present Limitation Act of 1963, Art. 65 applies to all suits for 
possession of immoveable property based on titles; f.e. proprietary title as distin- 
guished from possessory title. Under that Article, it would be sufficient for the 
plaintiff to--prove title, and the burden would them shift to the defendant, who 
has to prove adverse possession. This is the law as and from 1st January, 1964, 
when the new Limitation Act came into force. 


As the law stood prior to that date, a suit of the kind mentioned above was 
governed by Art. 142 of the old Limitation Act of 1908. Under the old Article, 
the plaintiff had to prove not only title, but also possession within 12 years prior 
to the date of suit'. This change in the law has given rise to some probatory 
problems of practical interest. 


Let us now consider a case where the plaintiff, basing his claim on title, files 
his suit for possession subsequent to Ist January, 1964, but alleging dispossession 
or discontinuance of possession long prior to that date. The question as to what 


the plaintiff should prove in such a case, is not easy to answer and calls for some 
deep thought. 


- — It is well-settled that the law of limitation applicable to a suit, is that which 
is in force on the date of its institution, even though the cause of action might 
have arisen earlier?. Hence, a suit of the kind mentioned? would undoubtedly 
be governed by the new Act of 1963, and Art. 65 would alone apply to the case. 


As already stated, in a suit under Article 65, the plaintiff cannot succeed 
without proof of title. But, then this title which he must prove is not title anterior 
to the suit. It would not be enough to prove that the plaintiff had title, say 15 
or 20 years prior to suit. It should be a subsisting title on the date of suit®; 
because, the decree of Court in the suit, by its very nature, should be a declara- 
tion of the rights of parties as on the date of the suit. 


In order to prove a subsisting title on the date of suit, since the dispossession 
or discontinuance of possession has been alleged to have taken place prior to the 
new Act, it would become necessary for the plaintiff to show that his title 
‘subsisted on the date of commencement of the new Act and had not become 
extinguished under the old Act. Because, under section 31 of the new Act, 
statutory recognition has been accorded to the well-settled dictum that a subse- 
quent law of limitation would not operate so as to revive the rights that have 
already become lost or time-barred under the earlier Act. Again, section 3 of 





1. Official Receiver, East Godavari v. Chava Govindaraju, (1940) 2 M.L.J. 190 (F.B.) : LL.R. 
(1940) Mad. 953. 

2. Soni Ram v. Kanhatya lal, (1913) 25 M.L.J. 131 (P.C.) ; Vaithienatha Aipar v. Govindaswami 
Odayar, (1921) 41 M.L.J. 65 ; Srinivasa Atyangar v. Secretary of State; (1913) 24 M.L.J. 41 : LL.R 
38 Mad. 92 ; Ganapathi Mudali v. Krishnamachariar, (1922) 43 M.LJ. 184; Sahid Ganj Masjid v` 
S. G P. Committee, (1940) 2 M.LJ. 903 (P.C.): L-R. 67 LA. 251: A.LR. 1940 P.C. 116, 

3. Premesrwar Das v. Madhab Chandra Das, A.1.R. 1950 Assam 55; Official Receiver, East 
Godavari v. Chava Govindaraju, (1940) 2 M.LJ. 190 (F.B.) : I.L.R. (1940) Mad. 953. 
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the Act is mandatory and has to be obeyed in fullt, and the Court has no 
choice’. The onus would be on the plaintiff to show that his suit is within time, 
whether the plea of imitation has been set up as a defence or not®. 


Moreover, it is no doubt generally trua that the law of limitation bars the 
judicial remedy alone, and that the substantive right itself survives and continues 
to be available in. other ways. But section 28 of the old Act—as also the 
corresponding section 27 of the new Act—is an exception to this well-accepted 
rule’. Thus, under section 28 of the old Act, if an owner who had been out of 
possession had failed to institute a sux for possession within the time prescribed 
therefor under Article 142, his title to the property would become extinguished. 


Proof of subsisting title on the date of commencement of the new Act would 
thus be involved in, and would form part of, proof of subsisting title on the date 
of suit. And, since the presumption of possession following title would not 
apply to cases of admitted dispossession or discontinuance of possession®, it 
would be clear from what has been stated above, that the plaintiff would have 
necessarily to prove possession within 12 yeas prior to the date of commence- 
ment of the new Act, in order to show that his title had not become extinguished 
under the old Act. 


In support of the above view, the decision of the Privy Council in the under- 
mentioned case’, may ba usefully referred to as highly instructive and directly 
bearing on the point: In a suit for a share in the joint family estate, under 
section J, clause 13 of the Limitation Act (XIV of 1859), the plaintiff had to 
prove participation in the profits within 12 years prior to the suit; whereas under 
the corresponding provision of the subsequent Limitation Act (IX of 1871), the 
defendant was required to prove ouster beyond 12 years. In the suit (from which 
the appeal arose), brought under the subsequent Act, on a cause of action arising 
under the earlier Act, Their Lordships bave laid down that the plaintiff had to 
prove participation in the profits within 12 years prior to the date of commence- 
ment of the subsequent Act. 


From the above discussion it would be clear that proof of subsisting title 
would involve proof of anterior title in addition to possession within 12 years 
prior to the date of commencement of the new Act; and the plaintiffs failure 
to prove such possession would necessarily entail the dismissal of his suit. 
Because, it is only on proof of a subsisting title by the plaintiff, that the defen- 
dant could be called upon to prove his adverse possession. It would not be 
necessary to go into the question of defendant’s adverse Rosson) if the 
plaintiff has not proved his subsisting title’. 


4. Venkatasubbamma v. Subba Rao, (1964) 2 An.W.R. 114; A.LR. 1964 Andh. Pra. 462. 

5. Canal Corporation Ltd. x. Bhutnath Banarfee, (1965) 1 S.C.J. 109 : A.T.R. 1964 S.C. 1336. 

6. Sudama Rat v. Bisheshir Prasad, ALR. 1935 All. 92; Byomesh Mukherji v. Madkabji 
Mepa Maru, A.I.R. 1939 Pat. 421 ; Lalchand Dhanlal v. Dharam Chand, A.LR. 1965 Madh. Pra. 102. 

7. Champaka y. Steatharmu Pillai, (1964) 1 M.LJ. 161 : LL.R. (1963) Mad. 1110. 

8. Shankarsa v. Punamchand, A.I.R, 1937 Nag. 129; Arir-ud-Din v. Mugbal Hussain, A.J.R- 
1939 AN. 257, 

9. Appasami Odayar Y. Subramanya Odayar, (1889) LL.R. 12 Mad. 26 (P.C.): LR. 15 
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Godin art y. Chava Gorindavaju, (1940) 2 M.L.J. 190 (F.B) : LL.R. (1940) "Mad. 953. 
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BOOK REVIEW °- 


THe TRANSFER or Property Acr, By S. M. Lakiri, Ninth Edition, (Publishers: 
Eastern Law House Private Ltd. , Calcutta). Price Rs. 25... -> 


The book states the principles relating to the law of transfer oe property in 
a clear and concise form suitable for a ‘student’s reading.and at the same time mak- 
ing the book useful to the legal profession. It deals: with -the subject. analytically 
= lucidly. “The author’ s use o English and Indian decisions is judicious.. It is 
that attention has been given to the decisions of the Supreme Court 
eed the Fed Court. It would have been moré satisfying if decisions. of the 
Supreme Court like C.- LT.: y Motors & General Store Ltd., A.T.R. 1968 S.C. 200, 
holding that the term ‘ price’ in section 54-of the Transfer of Property. Act must be 
considered in the same sense in which it is used.in section 4 read with section 2 (10) 
of the Sale of Goods Act; Associated Hotels of India v. Sardar Ranjit Singh, 'A.I.R. 1968 
S.C. 933 an d Konchada Ramatuo thy v. Gopinath, A.I.R.'1968 S.C. 919, dealing with 
the tests to abe applied'to decide whether.a particular transaction is lease or license; 
and Manick‘ Chand v. Saleh Mohamed, Sait,,A.I.R. 1969 S.C. 751, Holding that it may 
even be possible to- consider a suit to he-one for „redemption if.even one of the. three 
rights mentioned in section 60 (a) or (b) or (c) is claimed in a suit, had been, inclu- 
ded.’ It-is debatable whether the statement that grants made by, the sovereign 
are to be. construed most favourably for the sovereign unlike grants’ made: by a 
subject would: be still valid, when rules like the State not being bound oe 
unless expressly ‘brought within the  goncerned. statute have been jettisoned. ' 


The book under-review is on- the wae panty written and” edited and constiltises 
a welcome publication, ; 


Ef 


Pisari OF THE Law of Transrar B By S. M. Shah, Fourth Edition (Publishers: 
N. M. Tripathi Private Ltd., Bombay), 1 = Price Ra. 15. 


‘In this book,- the law: of transfer is presented i in the form .of eleven lectures, 
Lecture I furnishes an Introduction to the study of the subject. Lecture II deals 
with the essentials of a valid transfer, Lecture IIL with- conditional’: transfers, 
Lecture IV with the doctrine of notice, Lecture V with special cases’ of transfer of 
immovable popoy Tetes VI with sales ofimmovable property and Lecturé VII, 
with Mo: e rights and liabilities of the mortgagors are considered in 
Lecture and the rights and liabilities of the mortgagees in Lecture IX. Lecture 
X is devoted to leases of immovable property and Lecture XI to , Gifts, 
and Assignment of Actionable Claims. The text of the Transfer. o Property 
Act is furnished at the end. : 


In the Preface, the author s states that °° he etok ‘of decisions, and conflicting 

' decisions in particular, however, instead of being a depressing factor, would seem 

to lend a peculiar charm and interest to'the various provisions of.the Act.” While 

‘it is true that the’ decisions would attract attention to the -processes of reasoning 

followed and the tour ds force displayed, they constitute at the same time, not 

unoften, a disturbing factor rendering the law uncertain and even puzzling. It is 

: stated that cases up to the close of 1968 have been incorporated at the appropriate 

‘ places.: It is- not’ however clear. whether decisions like those in A-L R; 1968 S.C, 
933 have been considered. 


' ‘The’ author has dealt with each topic incisively. and in an. attractive gu. 
The book is' bound to be read with profit by both lawyersand law students, alike, , 
ae ahr Sa as 


is * 2 i 
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Hirmu Law of ADOPTION, MAINTENANCE AND GUARDIA: P By S. V. Gupte. 
(Publishers: N. M. Tripathi Private Ltd., Bombay). 1970. Price Rs. 35. 
Adoption and Maintenance make strange bed-fellows and but for the fact that 
both topics are covered in the same Act, viz., the Hindu Adoptions and Maintenance 
Act of 1956, there may not be much justification for clubbing them together. 
.. The author is well-known to the | public as a former Solicitor-General of 
India and a prominent advocate. His Hindu Law in British India, first published 
in 1945, was quite a valuable book. In view of the momentous changes effected 
in the laws of marriage, succession, adoption and maintenance, and minority and 
i ip in 1955-1956, the face of Hindu Law on these matters changed alto- 
ther and their impact upon the other branches of the Hindu Law also was heavy. 
n the circumstances, the author brought out a Commentary on the Hindu aon 
Act entitled ‘‘ The Hindu Law of Marriage,” in 1961, followed by one on the Hindu 
Law of Succession in 1963. The present volume provides a commentary on the 
-Hindu' Adoptions and Maintenance Act and the Hindu Minority and Guardian- 
ship Act. e scheme of the book is simple, first, to give the old law separately. 
aan then, a running commentary on the provisions of the Acts under each section. 
Whether it would not have been desirable to avoid much repetition by making a 
brief advertence to_the old law under the commentary to each section so as to indi- 
cate the nature of the change effected or the reorientation imparted instead of 
presenting the old law as Articles and giving detailed comments on them and 
lesen refer to them in commenting on the provisions of the Acts is a question on 
‘which different views may be held. 
"The author’s presentation of the law is accurate and quite up to date, There 
will be general agreement with his trenchant and well-reasoned criticism of the 
‘Supreme Court decisions in Sawan Ram v. Mst. Kalawanti, A.I.R. 1967 S.G. 1761 and 
Sitabai v. Ramchandra, A.I.R. 1970 S.C. 348, as Se and letting in by a 
side door, as it were, the doctrine of ‘‘ relation back ” in cases of adoptions by widows 
ake the principle is clearly repugnant to the policy of the Adoptions Act that 
an adoption under the Act is to oneself and tothe independence for women which 
is a basic feature of the legislation. The Commentaries and notes provided by 
the author are exhaustive and highly helpful. : 


’ Tsu Hmwnu Law or Reuiurous ano Cuarrraste Trusts By B. K. Mukherjea, 
Third Edition By P. B. Mukharyi, 1970. (Publishers: Eastern Law House, Calcutta). 
Price Rs. 40. 

The subject-matter of the book formed the Tagore Law Lectures for 1939 
delivered in August, 1951. The author was a great scholar and an eminent jurist 
and Judge. ‘The Second Edition of the book was by Sri T. L. Venkatarama Aiyar 
another great scholar and Judge, and the present edition is by an equally eminent 
scholar and Judge. A . 

The religious and charitable trust as known in Hindu Law is a most ancient 

‘institution. Temples and Mutts are the-most familiar meo the Hindu Religious 

Institutions. The total range of Hindu Religious and itable Endowments: is 
considerable. Whatever material is available in the Smritis relating to them is 
concerned more with the ceremonies and rituals than with the law applicable to 
them. Such law as applies to them at the present time is largely judge-made law 
reflecting a fusion of two distinct types of jurisprudence, Hindu aad English, 

From early times, Government ee alive to the proper administration of 
endowments. Bengal Soh ree 19 of 1810, Madras Regulation 7 of 1817, and 
Bombay Regulation 17 of 1827 contained provisions on the mace Though the 

- Religious Endowment Act of es a Government-from the administration 
of such endowments, the Act of 1887) introduced section 539 (now section 92) 
into the Civil Procedure Code enabling the worshippers and others to initiate pro- 

i in the interest of the endowment. Since then there has been enacted 
grad quite a volume of legislation in the different States of India, of which, 
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the Madras Hindu Religious and Charitable Endowments Act of 1959 is a pattern 
and exemplar, All the enactments are set out in an Appendix. 

The Constitution recognises freedom of religion -as a fundamental right in 
Articles 25 and 26. Its scope in relation to the constitutional doctrine of secularism 
adumbrated in Articles 2 Gye eak pare to define and has given rise to 
a mass of decisions. It is, therefore, particularly Spal that the present edition 
discusses the question and its EAT A densi in a separate chapter, 

The book states pae 20, 20, py that Sankara established four mutts at Badri- 
“nath, Dwaraka, Puri and Srin tively, It is of interest to note that the 
Guruvamsa Kavya published ender authority of the Sringeri Mutt mentions 
the establishment of five muts by Sankara, the Kanchi Kamakoti Peetham forming 
the fifth, Dr. Antarkar also has made this point in an article in Tapovan Prasad 
and some others as well. 

308, foot note 48, should be ILL.R. (1 57) Madh. Pra. 658: A.I.R. 
1958 Maun Pa . 115 instead of A.I.R. 1957 Mad. 6 658: 

Religious and Charitable Endowments have been the subject of Tagore Law 
Lectures on two earlier occasions before Justice B. K. Mukherjea delivered his 
lectures. Pandit Pran Nath Saraswati and Sri Jogendra Chandra Ghosh had made 
scholarly contributions. The lectures delivered by Justice Mukherjea fully main- 
tain the tradition of scholarship and constitute a masterly analysis of the case law 
and an admirable exposition of the subject. 


etna 


SHorrex Constrrution oF Iia, By Dur, <i Das Basu, Sixth Edition 1970, 
blishers: S. Q. Sarkar & Sons Private L Calcutta). pee Ed) Ae 
and Rs. 50 Board Bound. 

To review a book with a ‘ Due Slip’ for supply of Article 227 to end. Table of 
‘Contents, Table of Cases and Index is not an easy task; much more so, when it is 
pointed out: ‘‘ The author reiterates once more that there is no scope in a work like 
the present one to express the Author’s own view upon any question.” Articles 1 to 


226 alone occupy about 544 and perhaps with the remaining matter this 
** Shorter Constitution ’”? may go beyond 1000 . The name ‘‘ Madras ” 
is retained on 2 in the enumeration of States ugh under the Madras State 
easier of Name) Act, 1968, it has been changed into Tamil Nadu with effect 

14th January, 1969. decision in Shiv Kumar Sharma v. Union of India, 


A.LR. 1969 Delhi 64, holding that mere possession without certainty as to legitimate 
title over a territory cannot be treated as ‘ acquisition ’ does not seem to have been 
considered, Despite these, it can be stated that the, book contains a careful analysis 
of the Articles and annotates them from the legal standpoint. The work has been 
ably done and deserves well of the profession and law students alike. 


COMMENTARY on THE CONSTITUTION oF Impia By Durga Das. Basu, Fifth Edition, 
Volume Five, 1970. (Publishers: S. AG. RATRAT & Sons Private Ltd., Calcutta). 
-Price, Indian Edition, Rs. 45. 

The volume under review covers Article goo to the end; ‘The book is a massive 
‘commentary on the Constitution of India. It brings together in its exposition the 
judicial ience in the constituti ee go of the U.S.A., Canada and Australia 
in A detailed and analytical study of the provisions of the Constitution 
is provided. wera author’s criticisms acca hopes not be characterised by fiery 

i press intellect, they are ae E Ihe cin, and the 
brit c tation makes them all the more The author’s views 
ts and privileges of Rulers of Indian 8 States at pages 452-463 and 


tion at page 472-473 and his comments on the majority 
ou the power of zeoognilion af page 47 3.c. 1643, are lucid and int ; 


de book- has been conceived on the scale. Itis j dii contribution, 
Both academically and practically it is is satisfying. Da 


} 
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A Ssorr History or THE JUDICIAL SYSTEMS oF INDIA. AND: SomE- Foreia 
Countries By H. P. Dubey 1968. (Publishers : N. M. _ Tripathi Private Ltd., 
Bombay). Price Rs. 96. 


Indian Legal History is co into its own only of late. It is now a subject 
of study in the law courses at the a To votaries of law, an account 
the historic evolution of law, how it is connected in its changing moods with the 
cies requirements of a particular period, and the theoretical Ea rene on which 
Polo tems in a ‘country have been built up constitute a fascinati a 
Poll itland, and Holdsworth have been great exponents of legal 
pant ave nibbled at the subject but it is seldom that so complete a been as 
aldo s' monumental History of the English Law is to be found: In India, 
there is no satisfying work‘on Legal History marked by genuine research and evalua- 
tion comparable to works produced in pile countries. Whatever works exist are 
either fragmen or fractional in their a ap It is therefore gratifying that 
Shri H. P. Dubey. has now produced a book dealing with the subject comprehensively. 
He has set down the history of Courts and legal institutions in this country’ and of 
law itself. He has referred also to contemporary ideas and developments in.other 
countries. eae 1 to 36 cover the evolution of the judicial em in India 
from the time of the East-India Company down to the present and the systems that 
prevailed in ancient India under the Shastras and during the period of the Muslim 
rule of the country. In Chapters 37 to 47 the judicial systems found in twelve 
foreign countries and their constitutional’ set-up are reviewed. Not merely. the 
British type of legal system and that of the French but also those of the U.S.A. and 
the Soviet Union have been noticed.. The judicial systems prevalent in erway: 
Italy and West and East Germany | have and place in the author’s survey. 

The author has approached his task in the manner of a scholar, i in a spirit of 
detachment. When he states that the punishments for crimes prescribed in the 
Hindu scri are comparatively milder than those under ae ancient English 
or Muslin ae (page 40), or PATA justice'in India in the early days was in 
no sense better than that administered by the Nabobs (page 54), or "hat the idea 
of Warren Hastings of pu the Chief Justice of the Supreme Court at the head 
„of the mofussil Courts, though laid aside then, was afterwards acted upon by the 
Government in 1861 with harriei effects and that what Parliament did in 1861 was 
attempted by Warren Hastings 80 years earlier (page'100, f.n. 16) or that notwith- 
standing the general a now prevailing i in the administration of justice, 
the constitution of Courts, the laws administ andthe procedure followed by the 
Courts in administering justice, the antique foundation on which they were originall 
laid is unwrecked page 403), the conclusions rest on a careful evaluation of the’ ek 
and -varied-materials collected by him. ~The book i is of ee interest and will 
be valuable to lawyers; ‘scholars and teachers alike 


ADMINIETRATIVE Law By S. Rajagopalan, Second dition, 1970. (Publishers: 
N. M. Tripathi Private Led. |., Bombay) Price Rs. 25. Administrative Law in 
‘India S. P. Sathe, 1970. (Publishers: N,- M. Tripathi Private Ltd., 
Bombay). P Price Rs. 22. i 

The time is long when Administrative Law cu be dismissed as ‘‘ conti- 
nental cc a ern Government is complex an eates every department 
of life. th the ounce ‘becoming tuned to the sd of a welfare State, Govern- 
mental functions have increased. Administrative Law and its technique have 
become historic necessities of the present age. . Its main function is to provide safe- 
guards against illegal and arbitrary exercise of power by Government. Schwartz's 
description’ of Administrative Law as the ‘‘law controlling the administration but 
not the law uced by the, administration ” is not wholly correct. Earl . Jowitts? 
definition of the term is more comprehensive, , In his Dictionary of Terms, 
it is stated: “ Administrative I Law is the law relating ' to the organisation. the duties 
of the executive as well as its judicial; and quasi-judicial ; the subordinate 
branch of Constitutional Law consisting of a body of rules Unie govern the detailed 
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exercise of the executive powers by the officers to whom they are entrusted by the 
Constitution.” It is now Pial agreed that such law will be upheld by the 
Courts if it conforms to the principles of natural justice which, in essence, centre 
round and are crystallised in the two maxims, memo debst esse judex in propria causa 
(no man should be a Judge in his own cause) and audi alteram partem (hear then other 
side). : : 

Mr. Rajago 3 book consists of 12 chapters. Chapter I serves as an 
introduction. pter II deals with the origin and growth. of Administrative Law 
and’ its history in different countries. ter III ‘considers the historical back- 
ground and operation of the Rule of Law in India. Chapter IV discusses the 
doctrine of se ion of powers and Chapter V the principles relating to delegated 
legislation. - > ter VI discusses Judicial Review; Chapter VII, Crown Liability; 
and Chapter , Writs. Chapter IX considers Statutory Tribunals and Enqui- 
ries; Chapter X, Domestic Tribunals; and Chapter XII, Public Corporations. 
Chapter XI is devoted to a consideration of the operation of the principles of Estop- 

, Stare decisis and res judicata in the field of Administrative Law, Mr. Rajagopalan 

not hesitated to draw attention to what he has felt to be erroneous views and call 
for a reconsideration or qualification of the same, as in regard to the decision in 
Municipal Corporation of Delhi v. Delhi Cloth.“ ‘General. Mills Lid., A.I.R.. 1968 S.C. 
1232; Cor, jon of Calcutta v. Liberty Cinema, A.I.R. 1965 S.C. 1107. His pleas to 
restrict delegation in the sphere of taxation within the strictest limits and to counter 
the tendensy; not infrequently seen, to equate a license fee with a tax are very perti- 
nent and, relevant at the present time. Mr. Rajagopalan’s book is not in any sense 
a cram-book but is an intelligent study of the.subject. His presentation is,clear and 
interesting.. so - a 
» Dr. Sathe’s book does nof run on conventional lines. It combines the technique 
of-the casebook system ‘of study and theoretical analysis of the concept and major 
problems of Admunistrative Law. The author’s aim is to acquaint students. and 
Others: with:the principles of Indian Administrative Law and to avoid stating the 
law in terms of fixed and settled principles. The book is divided into 10 Chapters. 
Chapter I intréduces the subject. Chapter II deals with classification of administra- 
tive action; Chapter III, with legislative powers of the Administration; Chapte r IV, 
with control of delegated legislation. Chapter V relates to Administrative Tribunals 
and quasi-judicial bodies, and Chapter VI to administrative discretion and the 
Court. In Chapter VIT, the remedies of the citizen against the Administration. are 
discussed. - Chapter VIII is devoted to suits against the - Administration and 
Chapter IX to Public Corporations. Chapter X deals with the Indian Ombuds- 
man. In effect, the book ts five enquiries: .(1) what sort of power does the 
administration exercise; (t) what procedure do the administrative authorities follow 
in the exercise of their powers; (ii) what are the limits GA tae (iv) in what 
inanner: is the administration kept within those frontiers; and’ (v) what remedies 
can an individual have against abuse of power.or against illegal action of the ini 
tration ? Dr. Sathe feels that legislative supervision over delegated legislation has 
considérably improved since the establishment of the Committee on Subordinate 

islation of the Lok Sahba (pages 102-103). He suggests that it would be worth- 
while to examine whether some body like the Council on Tribunals as established 
in England in pursuance of the recommendation of the Franks Committee appointed 
in 1955 may not be set up in India to informally qi pene the working of the tribunals 
and quasi-judicial bodies. The’book reveals a thoughtful and thought-stimulating 
study of the subject in depth. It is a welcome addition to the literature on the 
subject.: ced e C E y Ar) oh et Cres "i 

Jusriae m Inora By Gobind Das. (Publishers: Shangon and Shangon, Cuttack), 
1967. Price Rs. 20. . i ' 

The'book is a study of the last two decades of Indian conditions.’ It see¢ms to 
stem from. ah ‘‘ agonising feeling ‘that there is no‘-justice in, India‘ and no one is 
playing the game fairly” (page 186). In the opinion of thè author, “‘ the story of 
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the Law in India has been hitherto a saga of betrayals of hopes and aspirations, 
betrayals by the Legislature, by the Executive and even by the Judiciary ” (Ibid). 

The book contains three Parts. The first Part deals with the past, the second 
with the present and the third with the future. The author defmes tentatively 
t justice’ as the endeavour that achieves just results. He recognises that the end of 
law and function of justice is to establish a humane order (page 169). He adverts to 
the various legal theories from the earliest times and finds them inadequate in ees 
ing what exactly justice is. According to him it is to the credit of the ancient Hindu’ 
jurists that they comprehended in one system—dharma—the two apparently 
conflicting notions, namely, that which is (siddha) and that which ought to be 
(sadhya), with the theory of apwroa, the principle of unique result; and he suggests 
that it may be worthwhile to revive the doctrine of dharma with apwroa sanction as a 
juridical norm, stripping the old concept of the religious and spiritual cobwebs 
that surround it basing it on the sociological postulates. There is a measure 
of truth in the author’s thesis that the English Law and the Codes and Regulations 
a ee ee ee 
provided static security but at the same time preserved doubtful rights per- 
petuated archaic customs, that it was a set of law divorced from the ethos of the 
socio-economic matrix (the sense of justice of the community) and that it could 
not inspire confidence, enjoy sanctity, or command obedience. The criticism is 
however rather sweeping. By and large, the people have, over a long period of 
time, adjusted themselves to such laws and im an Indian bias to them to 
suit their ways of life and probably would feel to be in a strange atmos- 
phere if they were given a different turn or are scrapped altogether. 

The author feels that the laudable effort envisaged in the Directive Principles 
in PYE the Constitution Paaa pa AA ETSE of Law with the leks 
of li give expression to spirit of India tically erased 
provision that the principles were not enforceable by the Court. He also feels that 
the amendments made to the Constitution reveal casualness not commensurate 
with the dignity and weight of a Constitution of a country with avowed objectives 
of controlling the life and embodying the ideals of a nation, and that in most cases 
they were made only to nullify the effect of judicial decisions which the ruling party 
found to be distasteful. . In opinion of the author, ‘‘ India is one of the most 
over-politicalised countries in the world. The politicians constitute among them- 
selves the most powerful organised group in the are? (page 171). He finds 
that the politicians who operate the islatures and Pailiament are to-day the 
omnipotent masters of India’s destiny, that India is the politician’s paradise and 
that dem in India is aGovernment by the politician for the politician and of 
the politician (page 172). 4 
__ In the author’s view, there should be a revaluation or fundamental revolution 
whereby right and wrong shall be enunciated, emphasised and enforced in the 
society, a revolution in the hearts and minds of men which can be brought about 
only by the intellectual elite who have kept themselves away from the scene of 
turmoil. In the meantime as prescriptions for the symptomatic pam, he would 

the decentralisation of seats of power with the ensconcement ean bern i 
with effective authority and EEDE use of compatible language for law with 
drastic re-orientation of the legal education; recasting of the statutes based on the 
ideal norms and positiye symbols of the community; enunciation of a positive philo- 
sophy of lawetc. E 

It would have conduced to clarity if the author had eschewed the use of such 
language as ‘‘ ebullioscopic ” (page 2), ‘‘ comlicacy ” (pages 108 and 127), ‘‘ inutile” 
(page 110) etc. $ : i 

The author regards the majority judgment in Golaknath’s case, as inaugurati 
the, migh ee eae O i the esil hers’ Re te 
threatened or thwarted or is in peril (page 183). He remarks: ‘‘ Indian people 
would love to sce the judgment and the spirit behind it, to exist as the radiant light- 
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house to guide many more travellers in future ” (page 184). Whether one endorses 
or dissents from these sentiments, there is no doubt that the case has given rise to a 
first class politico-legal problem). , ao 
- The book is written in an attractive style and is an able presentation of the 
author’s views on the problems of to-day. 


Tue Common Law N Impa By M. G. Setaload, Second Edition 1970. (Pub- 
lishers: N. M. Tripathi Private Ltd., Bombay). Price Rs. 11. 


This book reproduces the lectures delivered by Shri M. G. SNr NEEN RR AA 
under the auspices of the Hamlyn Trust, being the Twelfth Series of the yn 
Lectures, , 


The present edition is a reprint of the ish edition i in 1961, with 
the mistakes in that edition corrected and a Table of Cases, Index and Bibliography 
added. The subject is dealt with in 4 chapters: (i) The Rise of the Common Law; 
(ii) Civil Law; (i) Criminal Law; and (io) The Indian Constitution. f 

According to the author, ‘‘the baseand the foundation of the.Civil Law of India 
is English common and statute law. But the structure reared on that foundation 
has been so adapted to Indian needs and conditions that it may, gome g 
its exotic origin, be regarded as peculiar Indian. in its form as as in its work- 
ing” (page 123). This is no doubt Sas al sense, since these laws had 
their roots really in the British way of life and traditions and not in the Indian 
stream of life. Common law in England was based on deep-rooted customs and 
faith of its people to sustain a regulated conduct among themselves. The transplan- 
ted common law hooked to the value structure and socio-economic conditions and 
sep Tg of the West could not always capture the underlying spirit of the Indian 
way of life and despite modifications was to some extent artificial. The adoption 
of the rules of English Law by the Indian Courts was, as stated by the author, ne** 
automatic nor uncritical. c book is an admirable tation of the tF- sine 
constitutes a full evaluation of the contribution made by Common Le me and 





‘Tae POSITION OF THE JUDICIARY UNDER TH" g 
Szexoai, 1970. (Publishers : University of ~ Uoxsrirutron or bma è By HM, 


Mr. Seervai delivered the S+ ` ). Pri Rr. ra, 
-f the Judiciary under the © ~e Ohimanla) Setaivad bectures on “The position 
have been printed as *’ stitution of `? in January, 1970 and thietlectites 


i) Governmer*.” 
ne gill er r of Judicial Review, (i) The 
Supreme Court of Tne Judicial Review of Legislation in India, (i 
wbreme Ooart of India and the Shadow of Dicey, (0) Tipping the Scala aora 
ened ant meat ition of Justice, (vi) Puzzles and Paradoxes, The first lecture 
sea aor Judicial wisdom and restraint fail, the judges are either stri ped 
fád | v E E The second lecture showed that 
. third lecture showed 
tnd reruns, Cour had exercised the power of judicial review ak ne 
aie ; T ast lecture showed certain concepts taken from Dicey 
ety raercise of powers of judicial review. The fifth lecture 


ae ee subject is dealt with under six titles: 
» (iti 


The central theme of the lectures is “ that a carless, independent, incorrup 

= od . . 2 . fe ] , t i i 
and non-political pei a, arising a ssc pe power of judicial see a 
the question of appointments made to the High Court Bech, citing PEER 
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of the Law Gommission (Fourteenth Report, Volume I, page 69, para. 8) “ that 
the observations made b Chief Justice Rania that merit alone should be basis 
of selection to the High Court judiciary seems to have been completely overlook: 
a Seervai remarks, ‘‘ I wish I could say that the Law Commjssion’s verdict was 
, but I cannot” (page 124). This is a feeling shared by many other. 
Mr. is against Judges of the High Court being allowed to practise after their 
retirement or of appointed to act as Governor of the State in the vacancy caus- 
ed by the death, disa lement or resignation of the permanent Governor- Aoa Rs 120) as, 
‘in his ‘opinion, such’ practices tend to undermine the independence of 
‘He feels that thé salaries and pensions of the Judges should be raised as it bers 
done, particularly in England, as such a step would induce first rate men from the 
-Bar to accept’ apam n as Ju and ensure independence of the judiciary. 
“Whether one agrees with all that . Seervai has said by way of criticism in regard 
‘to the Golaknath case or not, there is no doubt that the decision has made lawyers and 
politicians think furjously , about the implications and repercussions of the majority 
judgment. - Mr. Seervai’s presentation is marked by cogency, incisiveness’ and 
objectivity. An integrated T to the at AES and perspeċtive of the judiciary 
made. ` His exposition is both expressive. and 
luminous. The book makes interesting and saimulatiag reading. 


SARKAR’S Sparro RELIEF Aar, Eleventh , Edition, vue. (Publishers : 
S.C. Sarkar & Sons Private Ltd., Calcutta). Price Rs. 13. 


The book is a commentary.on thè S c Relief Act (XLVII of 1968) m 
the earlier Act “a of 1877). The Act like the earlier one though shortl led the 
Specific Relief Act; deals with specific as well as preventive reliefs. ct does 

. not purport to be exhaustive and other kinds of specific remedy are to be found in 
‘other enactments. Thus the Transfer of’ Property Act deals with specific remedies 

‘available to a mortgagor or mortgagee-and the Partnership Act deals with specific 
remedies like dissolution and accounts as between partners. -The ~ Preface to the 
book states that the editors make no claim to a thorough revision. It is not clear in 
what sense the remark is made. Anyway,-the book does not consider questions 
like whether the Court could make a mere ieclaration under Article 32 B Hee Consti- 
tution, as has been suggested in Kochunni’s case, A.I.R. 1959 S.C. 7 REER The interest- 

question whether relief by way of declaration of a’ ate as. the date of 
birth of the plaintiff can be ted under section 34 of the = as has been held in 
Stats of Orissa vo Babyji, (1969) 35 Cut.L.T. 60, has not been adverted, to. : ; 


C. The law as expounded in the comments to the sections is up to May, 1970.. The 
béok is written in.a clear and easy TS ands is bound to be helpful to ae and 
$ students a as well. 


af - 
> 





n Pi a ft or ‘ rea 
a Tat, daw. or Partner > By S.T. “Desa: Fourth Edition, 1970. 
, (Publishers +. S.C. ‘Sarkar '& Sons Private Ltd., Calcutta). Price Rs. go. ~ 


ii With tHe industrial growth of India, the law of partnership has gained in impor- 
‘tance.’ The Indian Partnership Act of 1932 laid down no novel principles- -but p 
‘vided definite and coherent ‘Propositions ” ‘carefully, and „systematically 
`The! Act, puts more emphasis on ‘ firm’ as’ distinct from ‘ partnership” more’ 

"its English model: The first’ of the book under review provides a commentary 
on the sections of the Act. e second part deals with practice and procedure.in so 
far as they affect partners. The’ law of insolvency affecting partners and partnerships 
is also incorporated. _ The subject of illegal partnerships is discussed at the end. Toa 
business man the together of all this matter in the book is bound to be 
patinar. useful. ere is no reference in the comments to the decision in Sri 

aba Commercial Syndicate v. Dasu, A.T.R. 1968 Andh, Pra. 378, Stating that section 69 

hits at the very root of a case, that is to say, that it bars the very institution of the 
suit, that any objection raised in ‘that behalf should be considered: at the very thres- 
hold of the hearing, but thatin no tage, a decision can bar afresh suit, “A reference 
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to the decision’ in Cona sp ieoi: Deva Cine Carberatiik, ALR. R, 1968 S.C. 
676, holding thatthe distribution of the:surplus of a dissolved partnershi Ta con- 

emplated by sections 46 and 48 is only for the p of adjustment of the rights 
-of the partners in the assets of the partnership and does not amount to a transfer of 
ies would have been helpful.. On the whole Uea author has considered all the 
«important decisions, English and Indian.; ‘The book is not however a mere digest 
of cases but is a concise and careful presentation of the ciples found’ in them. 
-The. book furnishes a dependable statement of the principles relating to the rights 
“of: pete inter ss and is a valable addition to ‘the ater cite on the subject. 


"Law oF OERA By B.D. Mirchandani; 1967. (Publishers : Bharat Law 
“House, Allahabad). , Price, Rs. 36. - `. ' 

` Lawo EGLIGENGE By B.N. Banerjee, Third Edition, Seba: Publier: 
"Eastern Law, louse, Prjvate, Ļtd.„ Calcutta).;. Price Rs. 15. 


Negligence occur’ in’ alinost all:the aspects-of human life. i warden to 
different liabilities, civil (cither on tHe basis of a contract or tort), criminal, or statu- 


‘tory. At law, `n ce and ‘duty go together : one is correlated to the other, 
: Where these isan eu legal duty there is no'negligoncein the legal sense and aoe 
-consequences follow though 'there..may ligence in the popular sense of 


‘term, i fae ae ee nce in all its aspects with reference 
-to all the branches of civil and criminal Jaw an an particular to the Indian statutes 
is certainly a desideratum. 


: Mr. Mirchandani’s ‘book contains a a ae treatment of the subject. 
Fts various ‘aspects are 'considered in 43 chapters. Chapter I is designed to serve 
-as an introduction to the subject and-in the next chapter the gamut o pega i 
‘giving rise to a duty to take care is dealt with, followed by a’ chapter mentioning | 
duties under different statutes casting statutory obligation to eschew acts or ciniaione 
‘which can'be'foresetn as-likely to cause injuries to others.- Each of the relationshi 
-covering the whole field of negligence is considered in the succeeding chapters. The 
last chapter is devoted to pleadings, limitation; discovery 'and proof.’ Case law up to 
the time of publication has been more ‘or less ‘taken into account. The decision of 
the Supreme Court in Lotus-Lins (P.) Ltd. v. State of Maharashtra, A.T.R. 1965 S.C.1314, 
-pointing out that. the State cannot recover as ‘damages anything higher than what a 
private individual can get does'not seem to have been noticed. ‘Quite a number of 
typographic and other errors catch the cye even in the Preface itself, which, with 
some care could have been avoided. The book under review furnishes an able, 
analytical treatment of the subject and-will be helpful to practising lawyers. 


. Mr.°B. N.-Banerjee’s work deals with the subject of Negligence int à brief and 
modest manner, Clarity of presentation suffers ‘oper by reason of errors in 
expression. and phical errors. Words like ‘‘ bleism difference” (page 5: 
.I.14) and sentences like ‘! Further extend in the plaintiff was under the empl 

of a company as a crain driver’s mate,( 9, í. aren are not easily int ible. 
‘An important decision of the ‘Supreme Court M unicipal Corporation o v. 
‘Subhagwanti, A.I.R. 1966 S.C. 1755-—setting out ae nature and extent of duty cast 
.on the person responsible for the, maintenance of a-structure—clock tower —does 
not find a place. The Preface claims that ‘‘the book-has been thoroughly PSs 
‘A little more čare in revision, BODEN) seems By have: bern needed.: 


Caan Ve 


‘i EEA OF E E axp Cross EXAMINATION. oF ExPeris By 
M.K. Mehta, Fourth Edition, '1970. (Publishers : N. M. _ Tripathi, Private, Lid’, 
Bombay). Price Rs. 32-50. 

HANDWRITING ‘Tpenrimcatton By P. H. Patel, 19707 (Publishers :. Diwalilaxmi 
Patel, Baroda). Price Rs. 10:° | I 

Identification of mandated pedi ies an important place in the administration 
of justice, where rights and liabilities of parties depend on the genuineness or other- 

I—~14 
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wise of questioned documents. Identification of handwriting, even if it be a 
science, has not yet reached the stage of perfection as the identification, for instance, 
of finger prints. Dader fection 45 OF the Weadeaoe Act the opinion of an expert as 
to identity of handwriting is relevant. But. the expert’s opinion can rarely, if ever, 
take the place of substantive evidence. Before actmg re evidence it is 
usual to. look for material corroboration.: The value of the ion has to 
Be Jodeed with, the seme yardstick with- wielt the evidences ayi witness is 
appraised, 

Mr. Mehta’s book aims at demonstrating that identification of handwriting is a 


science. He has explained the characteristics of canes whet exhaustively. The 
book is divided into 15 chapters. Chapter I discusses whether identification of 


Se eee Chapter IT considers the ‘ Expert’; Chapter IIT, Photo- 
graphy ; pter IV, the Popes eqs V, Im of Cross-Examina- 
tion ; Chapter VI, Standards o Compari General characteristics 
‘of handwriting ; Chapter VII, Writtag | Habits ; Chapter D IX, Regional Characteris- 


tics; Chapter X, Forgeries; Chapter XI, Disguised Writings ; Chapter XI, 
Inks, Additions, Alterations, Erasures etc.; Chapter XII, elas spe Chapter 
XIV, Examination-in-Chief ; Chapter XV, Evidence and Law. 
The Chapter on Photography i is an addition in this edition. The author ie made 
two suggestions for the consideration of Government and consequential action’: 

(i) Organising the profession of the handwriting expert at governmental level pres- 
cribing minimum basic qualifications, and (i) Amending the law so as to make 
expert testimony on typescripts admissible. book is an exhaustive exposition 
of the subject and a significant contribution to its literature. 


- Mr, Patel’s book has dealt with the subject of Handwriting Identification in 
five chapters, under the captions, Contact with the case ; Technical ; Comparison; 
Problems ; Remaining Case Law. He discusses the requirements of an expert 
and ints out that it is not necessary for him to be acquainted with the characters 
in which the disputed document is written (pages 2, 3). He declares that an expert 
by uk corn opens aed] teal Gan prepare Gc oe aimee Ge La EEN 
which will suit his needs and that it is not necessary for him to use the same instru- 
ments for observations and for, measurements which other experts use. The book 
endeavours to present all possible characteristics of handwriting and their peculiari- 
ties by reference to relevant illustrations. The inclusion of case law and questions 
for chief and cross-examination form helpful features. The book is written in a 
homely style and constitutes a welcome Se ecu 


iawn Gk RE Auge OATION IN Inpia By S. C. Chakr . Third 
Edition, -1968. (Publishers : Law House, Private, Ltd., tta). 
Price Rs. 20. j 
- The book runs in five parts. ae E 
Industrial Disputes Act m 1947. Part TI deals with the ce of the Payment 
of Bonus Act of 1965, and HI with the Industrial oyment (Standing 


Orders) Act of 1946. Part TV aes atte provien ok the nstitution relevant 
to the relationship between the Industrial Tribunal and the Courts -of Judicature 
—the High Courts and the Supreme Court. Part V gives the Code for Discipline 
in Industry and Model Grievance Procedure reproducmg the les adopted at 
he 15th Sessions of the Indian Labour Conference and the evolved the 
Standing Labour Committee in the light of those principles. In the Preface it is 
stated that the book must not be considered as a digest of cases. Actually, a number 
of decisions of the S e Court have not been touched, sach an, Siu of Assan Yi 
Horizontal Union, ATR, 196 EN Beaten 442, holding that a Labour Court is not a Tri- 
bunal within the meaning of section 7-A of the Industrial Disputes Act; Mjs. Jalar 
Trading Co. v. Mill Mazdoor Sabha, ATR. 1 S.C. 691, ee ee 
the Payment of Bonus Act ; Tata On Mills Co. v. Workmen, A.LR. 1 S.C. 1672, 
laying down that in a reference of a dispute wherein the employer i 
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charge of the workman to be in accordance with the contract of employment, the 
Industrial Court can consider evidence to find that the discharge was not punitive 
or mala fide. These apart, the statement.of the principles of the laws of Industrial 
Adjudication and the’ exposition thereof are generally adequate and lucid. 


Pye or EMPLOYMENT AND DEOPFLRARY Aenon Aoa Worx- 
MEN akash arawala, 1969. (Publishers : Metropolitan Book Co., 
Private, Ltd., Delhi). ee Rs. 30. ‘ 

The relationship of em and employee is always ticklish. While discipline 
lies at the very root‘ of well-organised and enlightened industrial relationship, it is 
ek Pasi at the same time that disciplinary action, against a delinquent employee 
should conform not only tothe principles of natural justice meaning thereby t 
an enquiry against a deli t should be free from bias and he should have an 
opportunity of presenting his version and being heard, but also to the principles of 
social justice in the sense that the disciplinary action should not be motivated by 
victimisation, unfair labour practice or. mala fide. ‘Though different views have been 
held about the relative efficacy of arbitration and compulsory adjudication as modes 
of solving industrial disputes, rational thinking demands that the processes of law 
must be respected. , It is a sad feature of present day industrial life that much valua- 
ble time is lost and industrial production gets bogged by reason of lock-outs and 


The book under review covers all these matters at length. Chapter IV deals 
with matters of topical interest like gheraos, picketing, passive ressitance, demonstra- 
tions, mass leave, golow tactics, stay-in-strike, etc. Chapter V discusses 
the principles of natural justice and their application to Domestic Enquiry. 
Chapter Vi considers the Procedure for Disciplinary Action. Chapter VII is devo- 
ted to the ethics of punishment. Chapter I deals generally with the relationship 
of employer and workmen and Chapter II with conditions of service. Chapter III 
considers the question of termination of employment by retrenchment, discharge, 
dismissal, etc. Chapter IX covers the topic of doepa action and social justice; 
Chapter X, reinstatement ; Chapter strikes and lock-outs. Chapter XII deals 
with employment in shops and commercial establishments. The author points out 
that in the approach to the problem of discipline in industrial undertakings more 
emphasis should be laid on the psychological and sociological aspects than is done 
at present and that as a proper medsure for discipline the position is more akin to 
that of a head of a family than that of a theologian or criminologist. It is a gratifying 
feature of the book that the author has been able to take note of case law up to the 
end of June, 1969. The book is not a mere pedestrain performance. It has been 
written with insight and understanding. f 


- Trane Ummon Law By 7. N. Mallik, 1970, (Publishers: S.C. Sarkar 
@ Sons, Private, Ltd, Calcutta). Price Rs. 17-50. ; 
Trade Unions have resulted from social necessities. The legal right to organise 
themselves into trade unions for collective bargaining is the strongest n with 
which industrial workers have been armed ically all over the world. India, 
the Trade Union Act of 1926 recognised e rit A edge to the right to 
make it really more effective was imparted when the islature gave industrial 
workers the right to strike subject to certain limits and limitations. The manner in 
which this right has been and is being used brings to mind the time-honoured lines 


of Sh i i E : 
“It is good to have a giant’s strength, . 
But to use it istyrannous? .' : i 
The development of trade unionism has brought to the fore the questions of (i) how 
intra-union rivalry is to be removed and ition ted, (#) how trade unions 
should a e social responsibilities, , (ii), how wasteful strikes should be 
controlled, me ` 
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The book under notice has considered all these angles. Part I consisting of 13 
chapters deals with (i) History of Trade Union legislation in India, England, U.S.A. 
and Russia, (i) Classes of Trade Unions, (i) Trade Unions and their Powers and 
Functions, (iw) Code of Discipline and Code of Conduct adopted by Labour and 
Employers’ organisations, (v) Trade Unions and the Constitution of ia, (vi) Trade 
Unions and the Law of Torts, (vii) Trade Unions and the Law-of Contracts, 
(ziii) Trade Unions and the Law of Crimes, (ix) Trade Unions Act and the Indus- 
trial Disputes Act, y- Commpulsory Trade Unionism, (xi) Government Employees 
and Trade Unions, (xt) Vicarious litigations and Trade Unions, and (xt) Trade 
Unions and the Law of Meetings. e subject-matter of the Trade Unions Act 
itself is discussed‘in Part II. The Appendix contains the inchoate Indian Trade 
Unions (Amendment) Act of 1947; the State Amendments, the Central and West 
Dee hou and the English Acts. All the important judicial decisions, 
English and-Indian, have been considered. ‘The book will be. helpful to lawyers, 
students of labour relations, and employers and employees. i i 


Law oF DAMAGES AND Compensation By 7. P. Singhal, 1970. (Publishers :, 

Law Book Co., Allahabad). Price Rs. 40 : 

` Damages are compensation in the forny of a sum- of money awarded for injury 
resulting from breach of obligation either contractual or otherwise. They range over 
various fields of substantive law, such as contracts, torts, easements and licenses, 
and statutory orders. Perfect compensation is hardly possible: the rules ` as- 
to are only approximately just. Fair compensation can be granted having 
regard to the facts of the particular case. Questions of damages and compesation 
is a ċome before the Courts. The E book iš, perhaps, the first of its 
kind, in India, bringing together in a single treatise.the wealth of material relating 
to compensation found ‘in common law,’ statutes and judicial decisions, 

The book is divided into 4 Parts comprising in all 17 chapters. Each chapter 
carries a‘summary of the heads of discussion in the particular chapter. Part I 
consisting of Chapters I to X deals with General Principles. Part II comprising 
Chapters XI to XIII is concerned with contracts and damages in respect thereto, 
and Part III, consisting of re XIV addresses intself to questions of damages 
in relation to Torts... The last Part comprising Chapters XV to XVII deals -with 
Easements and Licenses, Statutory Duty and Damages for breach of such duty, 

The basic principle of the law of damages that only damages which are direct 
or proximate can be recovered (in jure non remota causa sed proxima spectatur) is fully. 
examined ; the implications and operation of novus actus intsroeniens are carefully 
analysed and discussed ; and reference is made to the crisp statement that causa- 
tion is not a chain but a net. Leading judicial decisions have been filly considered. 
That Errata run to 5 full pages is somewhat disconcerting. On the whole the book 
is an interesting publication and deserves to he welcomed. > © =. 

el or. ere eee 
Cram TRIBUNALS AND COMPENSATION By G. N. Sabhahit, 1968. (Publishers : 
Bharadwaja Publications Ltd., Bangalore). Price Rs. 20. . . f 
` It has been said that of all types of accidents those caused by motor vehicles claim 
the largest toll of life and tend to-be the most serious. The Motor Vehicles Act 
has provided for a cheap and expeditious forum by constituting a Motor Accidents 
Claims Tribunal in every district. -No new right onremeédy has, however, been 
created ; the forum alone has changed. The substantive rights or .principles of 
liability have to be gathered from the judicial decisions only. present book: deals 
with the several ts of the Claims Tribunal and Compensation in a brief com- 
Though Padin, „decisions have been taken note of, in the Chapter on 
or Personal Injury, the decision in Gomathi Ammal v. Ramachandran Pillai, . (1967) 1 
M.L.J. 114, holding that for assessing compensation the prospect of life in the” case 
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of a professional man (lawyer) may be taken at 7o years might have been included 
y- The book sets out in ter XI, Illustrative Cases of Negligence ; in 


Chapter XV, English Cases ; in Chapter XVI, Leading Indian Cases, 
and in Chapter XVIII, Illustrative Cases for awarding in Fatal: Cases, a 
feature likely 


to be helpful to the busy legal practitioner. e presentation of the 
subject is lucid and the monograph bag band to be useful to all persons interested in 
the law relating to motor vehicles. ‘ f ; 


Pustio Service ‘Law THROUGH THE Cases By Madhan. Bhatia, 1969. 
(Publishers : N. M. Tripathi, Private, Ltd., Bombay). -Price Rs. go. 

The law governing public service is now controlled by Articles 16 and 311 of 
the Constitution, the former guarantecing equality of opportunity} in} regard 
to employment and the latter security of tenure. Prior to the Constitution, enforce- 
ment of claims by the members of the services could at best ‘and to a limited extent, 
be only through the civil suit. The Constitution has provided the more efficacious 
and expeditious remedy of moving the High Court for an appropriate writ, direction 

. or order in cases of violation of constitutional provisions, ag where fundamental 
ights are violated the Supreme Court also. This facility has largerly been availéd 
ofend roblems of public service have given rise to a lot of litigation. Though the 
principles themselves have been fairly clear their application has resulted in a mass 
of case law and one has to wade through them before one can light upon an appro- 
priate precedent covering a particular case. Lack of uniformity has been another 
source of difficulty. The book under review is designed to minimise these difficul- 
ties and afford ready guidance to practising lawyers as well as to public servants 
contemplating resort to the Courts for redress of their grievances. The book -is 
not a commentary on the law nor is it a case-book method of study. 

The book consists of 2 Parts. In Part I all the decisions of the Supreme Court 
on service problems from 1956 to 1968 are given. Part II contains selected cases 
decided by the Division Benches of the different High Courts between 1959 and 1966. 
According to the author, earlier decisions of the High Courts are not included because 
the basic principles of law relating to the services in the post-Constitution period 
had not EE till 1959 through the decisions of the Supreme Court. The 
scheme adopted by the author is to collate the cases under the different Articles of 
the Constitution including cross-referençes wherever they are likely to be helpful, 
to extract the ratio decidendi of each case carefully and give the gist of the law, to 
summarise the facts of each case and set out passages from ‘the ju t containing 
comments or conclusions, and to-classify the decisions putting them into different 
chapters and in each chapter to so arrange that the variations in the ap ication of 
the constitutional adele to seemingly similar but essentially erent facts 
could be grasped by going through the headnotes. : 

The Public Service Law thus presented show firstly, that the scope of equal 
opportunity in matters’of employment is not confined to- the initial employment 
but covers such things as salary, increments, terms as to leave, gratuity, pension, 
age of super-annuation, in fact, all matters relating to employment ; and secondly, 
that ‘reasonable opportunity’ under Article g11°(2) signifies no more than the 
observance of the rules of natural justice, in effect, meaning that the jurisdiction 
of the Court is limited to satisfying itself whether ‘the o nity afforded was 
reasonable or not and does not extend to examining the i or reliability of 
the evidence on which the action has been acne a author’s observations — 
STE GS. E not difficult to envisage cases in whi e is played according 
to rules, all the principles of natural justice and al “ee iat 
an inconvenient or unwanted Government servant is dismissed and left with no 
legal redress. He may clamour aloud that he has been the victim of malice, and 
the Su e Court has no doubt'held...... that any executive action, which is 
ais fda; ia legally void, but he will be hard put to it to prove malice and allegations, 

of mala fide have seldom succeeded in Courts. Therein lies the illusion andj the 
mirage of the constitutional guarantee of Article g11 (2). “The ultimate:safeguard 


i 
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therefore, fot à Government servant is the integrity and sense of fair play of the 
appointing authority ” (page xv)—sums up the real position. 

. The book under review is well-conceived and executed. There is no doubt 
-that it will provide useful guidance to lawyers and Public servants alike. 


Law oF DEFENOE SERVICES By B. R. Beotra, 1970. (Publishers: Law Book Co., 
Allahabad). Price Rs. 35. 


.) Mili Law in Tndia is contained a the Any oe or Togo ae 
Force Act of 1950, and the Navy Act of 1957. t Acts. Article 33 
of the Constitution enables Parliament to restrict in a te fundamental rights 

in their relation to armed forces. Thus section 12 of the y and the Ajr Force 


ree and section g (2) of the Navy Act render women ineligible for enrolment or 
appointment in the Army, Air Force or the Navy; and section 21 of the Army and 
the Air Force Acts ’ fundamental rights as to freedom of publication, endo 
_of association and freedom of amembly.- 
- The book under notice brings together in a single volume the above-mentioned 
Acts and the Rules and leading deen age apne A section-wise commen- 
is provided ecisions. It is gratifying that notice has been 
BT iea iea e SaS ie Court in Som Dutt Dutta v. Union of India, 
A.LR. 1969 S.C: 414 holding that when an offence is for the first time created by 
the Army Act such as those created by sep 34 to 37 etc., it would be exclusively 
triable by a Court Martial, but where a civil offence, an offence under the Act or 
_deemed to be'so is committed both an ordinary,Criminal Court as well as a Court 
Martial would have jurisdiction to try the person committing the offence ; and 
that under section 125, it is left to. the discretion of the officer, specified therein to 
-decide before whjch Court the shall be instituted; and an order by 
him directing trial by.a Court } al is not illegal merely because the police bad 
_started investigation in the matter. The law has been stated clearly and the book 
. will oun itself to all persons interested in the administration of the Acts and 


Cees er: ni 


“LAW OF Rareway Servants By sages Chakravarti, 1969. (Publishers: 
Law Book Co., Allahabad).° Price'Rs. 12-50. 2 

Though the railway servants are Government servants ts they are not governed 
by the Fundamental Rules, the Supplementary Rules or other Rules applicable to 
“the civil servants in other departments of Government. The railway servants 
have their own rules which are found mostly in the Establishment Codes. ‘a railwa 
servant, now, can seek redress in a, Court for violation of the statutory rules whi 
form part of the conditions of his service. 

This book nee Me ie cies Gadhia Part T covers thie constitutional 


f Dea epee Kaay EAA Part IV is devoted to Law 
pon Confidential 





y Fundamental Rules and Railway Supple- 
-mentary Rules. case law. has been taken into consideration generally, 
decisions like Sailendra Nath Bose v. State of Bihar, A I.R. 1968 S.G. ap DATE ebat 
the sanction of the-Head of the Department who is not competent to remove the 

‘ accused from service, for action : ; him is not valid, seem,to have been missed. 


- The law as stated in the: book is gesely fal onal cary low 


T Civil Court Paitncin jun PEREI] MANDAL By Mohan Lal Singhal, 1970. 
(Publishers: Law Book Co., Allahabad). Price Rs. 35.' 


This book, a handy, compendium of 791 pages, written ee a. member of the 
Judicial Service, is is primarily intended- for junior. lawyers ing on the civil 
‘side; The book is designed to give give practice! guidance right the moment when 
a suit is contemplated to the time. of execution of the, decree.. The defferent stages 
St cee al Law icons Win ET Condaa ate due een 
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to the a i isions of-the Civil Procedure Codd and the Amendments 
effected in both by the several States and the several High Courts. The 
book covers also References to the Civil Courts under section 146, Criminal Proce- 
dure Code; Petitions under the Hindu Marriage Act of 1955; Insolvency petitions; 
Appointment of Guardian under the Guardians and W: Act; the Limitation 
Act; Law of Registration; Law of Succession Certificate and Suits triable by Small 
Cause Courts. A few model pleadings with notes are also given. A number of 

pendices giving the Contempt of Courts Act of 1952, Bankers Books Evidence 
Act of 1891, the Indian Majority Act of 1875, the Merchant Shipping Act of 1958, 
Indian Soldiers (Litigation) Act of 1095, the Tadian Oaths Act of 187s, the Court 
Fees Act of 1870, and the Rules the several High Courts under the Hindu 
Marriage Act are also provided. > 

In the notes portion on res judicata on pages 67-74, a reference to the decision of 
the Supreme Court in Ragho Prasad Gupta v. Shri Krishna Poddar, A.I.R. 1969 S.C. 
316, holdi at i aiy aapea n s a person, a benamidar can sufficiently 
represent the owner an t th ion in any proceeding brought by or 
against the benamidar will bind the real owner though he is not } eter 
unless it is shown that the benamidar could not or did not in resent the 
interest of the real owner in that proceeding, could have been included. On the 
whole, the book is a valuable manual which would be of much assistance to junior 
legal practitioners, i ; i 
~ Law oF MumaraL Corporations By R. D. Agrawal, 1969. (Publishers: Law 
Book Co., Allahabad). Price Rs. 25. . 1969 ; 

In India, municipal corporations and municipalities are the creatures of sta- 
tutes. These institutions are intended to be training grounds for local self-government. 
Their constitution, powers and functions, and exercise of control over them are all 
regulated by the concerned statutes. They are no means uniform in regard to 
their provisions. There are conflicts and inco ies in the legislation of the 
different States on many matters and similarity on other matters. A topic-wise 
treatment of the subject in a single volume divided into chapters with appropriate 

i and sub-headings containing references to corresponding provisions in 
the different enactments is attempted in the book under review. In so presenting 
the law it is stated that due notice has been taken of the decisions of the Supreme 
Court and of the High Courts. Se ot ES : 

The book deals. with the law under 15 chapters, Chapter I is by way of an 
Introduction, Chapter II covers interpretation of municipal statutes.’ Chapter III 
discusses the constitution and control over municipal corportations.. Chapter IV 
is devoted to municipal elections. Chapter V with municipal perty and 
funds, Chapter VI deals with municipal taxation; Chapter VII with conduct of 
business; Chapter CX with powers in respect of buildings, drainage and water y, 
and Chapter X with powers in respect of markets ctc. Chapter XI is devoted to 
‘im t schemes and Chapter XH to licenses and fees. Chapter XIII deals 
with contracts and liabilities. Chapter XIV considers suits, prosecution and penal- 
ties and Chapter XV deals with bye-laws, rules and regulations. 

i Some intestin paN do not find mention in the book. The book does not 
state, for instance, that there is no fundamental right to local self-government or 
that the right of a municipal council to carry on its administration, as such, is not a 
fundamental right but is one springing from the statute alone (State of Madras v. 
Tirunelveli Mumcipal Council, 1.L.R. (1967) 1 Mad. 493). Nor is there any reference 
to the principle that there is nothing cither in the statutes or in the general law to 
preclude a municipality from accepting a trust in favour of a section of the general 
public in respect of property transferred to it orto authorise it after accépting ‘a 
trust to utilise it for its own P a NET o Eue Mion nD af aloda v. 
ity Commissionsr, A.L.R. 1988 .G. 418.. The book under review is, on the whole, 

; y prepared and the presentation of the law is helpful. = * : Ci 
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Tur Law Retarine To Formon Exonanog m Inia, By S. R. Vakil Fourth 
hae 1969. ` PUDRE N. M. pE Private: Lud, Bombay). ae 

32.50. : 

Foreign Sanie denis te means: dnd aikoi by which rights to wealth 
in terms of the currency of one country ‘are’ transformed: into -rights to' wealth in 
terms-of the currenicy- of another country. Exchange contro] isa flexible instru: 
ment of commercial licy. The'law relating to it in India has not-been constant 
and is brimful of problems. “Rules end Notifications are being. wagers from time to 
time making: important changes. © Meds oa ev 

The book under’ notice is a ‘commentary on the Fortign. BEIA Régulation 
Act of 1947. « It is desi a baa Beer within a relatively” short compass all 
the information which baa require in regard “to the Subject! The 
present edition includes.a eee of new topi oT such’ as Devaluation, International 
Monetary Fund, Swiss Corporation Law," rh d Control Act and ‘ifs E 
tax Havens of the. World, Customs’ Amendment Ordinance of 1 ae 
possession, holding, ee and. movement ‘of silver, Operation o Nom Raiden 


Accounts etc. also, contains the Imports Control ` Act 14475 
the Imports Control | Order, ` 1955s the Exports Control ‘Order, 1968; 
the Customs Act of 1962 and the P. as Banvage, Rules and Regulations agree! 
cd with the Government of the, United’States of America regarding the supply of 


-free equipment etc. The book does not contain a Table of Casea cited.” The 
aula exposition of the law is exhaustive, luminous and dependable. ‘In the 
dament under tection 19-A of the- Act, attention could have been invited to the 
Actibeing a special Act otha for investigation into the alleged, suspected: com- 
mission of an offence under the Act by the Director of Enforcement, and therefore, 
the provisions of the Criminal Procedure | Code will not „apply to such investigation 
by his, and that though’ there is no „proyision for an order for retyrn of documents 
to the party from whom they were seized, c making of such án order is not bad. 
Nilratan Sircar v. Lakshmi Narayan, A.I.R. "1965 S.G. r. , Similprly under section óg 
(1-A); it Could have been mentioned, ‘that mens , rea isan esential ingredient’ of an 
offence under the provision (State of Maharasiza v. "Mayer Hans George, ALL. R. 1965 
S.G. 722). “The book contains an able presentation « of the’ ‘subject and will Pee of 
great A assistance to lawyers, bankers, and industrialists, 
z ruo aese EA 
-LAW OF ANIRE IN Innia: B. As Meni, “16. (Publishers: ‘The 
Lawyers Home, Indore-3). Price | + 205, ` 
Article® 19 .(1) (6) of the “Céastitation € right o£ ‘assembly. 
lays down that all ee “shall | have the t ‘to le. peaceably, and won 
‘arms. Reason ible raa in the interest ar ce can however, be im 
' No meeting ‘ae be’ eld’ on. private out permission, , “Nor can any 


“mee be held’ ór Governm t'premises ei __Raikody Board v. Niranjan Singh, 
MTR i968 $:C. 5 Meeting are a resultant of social life. inee 


mark a later development: ey ‘are, a-, common hode of co. ective activity. 
Public meetings are held’ for one purpose” or another, ious, moral, ‘social, 
educational, cultural,, political ‘etc. ; Meétings are held valss m time to time “by 


com es, trade unions and ‘other organisations, municipal’ bodies, Legislatures été. 
wk as ‘bodies like the tures and ‘Parliament are masters of their 


ure, in other cases, the law tp be gathered: fom the statutes elaring t 
ro or Ae pom: common. law priticiples: she A 
The instant book considers sie doy cslatine E E ters 
with freedom under. ` the Congtitutiop, Meaning and Concept: o oe 


in balaa ini 


ing J 

Public Meetings, „of, dia ee, Bodies,, Company, Meetings, Co-operative 
Society. Meetings, solk lis geting, Meetings of other, bodies, societies, clube, 
trade unions etc. , Nọ mention of Bny,dgcision | ‘Of | ; Supreme Cor 
like the one to; e, is pade» law governing mectings is 8 


expanding. The more, pons of such law the‘more purposeful and ea 
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Nese be such meetings and conducive to the country’s-progress in all directions. 
resenting the law ag it has develo up date eth seca ieee ti 
abe io Bie instant ges is a welcome publication. .. ' 





* Tue Taw OF AET IN DIDIA wire SPECIAL Kua TO ‘Derrartons—A 
REMAROH Paper, By Shri Kalish Chandra Ray, First Edition, 1970. (Publishers: 
‘Indian Law Institute, West Bengal State Unit, Calcutta). Price Rs. 14. j 


The research paper of Mr. Be ee ae be pea 5093 of the 
book. The text of an address by Mr. oa rag ee ** Defections in ture ¥ 
‘covers pages 36 to 46 and an Article by Mr N. Sarkar on ‘‘ Defections and 
Checks ” runs from page 47 to page 51. An annotated text of the a asa 
of the People Act of 1951 covers pages 52 to 189. . 


° Defection means desertion. SEA SE teed E AA SA 
disloyalty. It has, in -this country, late, led to much horse-trading. It has 
been resorted to for toppling administrations-found inconvenient or irksome, and 
in the process, for practice of corruption without any scruples for the political diş} 
Honesty involved in it. Defection is caused by various factors: lack of belief in the 
ideologies of the concerned group or party pam een, ‘ambition of the leaders, auto~ 
cracy of party-leadership, lust for power office, frustration etc. Defection is 
‘a negation of democratic process. ` It renders among and effective aig 
Soon impossible. 


` The Restarch Paper points out that strict party discipline is the basic eels 
"Gie the alady (page 18); that the radical cure lies in inj new life-blood in 
the decaying parties which are manifesting tendencies to defection for the sake of 
ia and fishes of office (page 19), and that this is only a long-term remedy. The 
ts some short-term remedies also to contain and.cgntnol the phenomenon, 
Tien ae f teapot ot colin ae aa ministers in a State, (#) ban 
‘on defectors beco ministers within a year of their floor-crossing sa that sudden 
and opportune dives from one to another may be minimised, (#2) 
of a code of conduct by the political parties, ` (io) mainte the n i 
parties, (v) a defector from: continuing as a_ member without a ah 
election ctc, c Paper also refers to the objection said to have been ‘raised by the 
Union Ministry that any law a defector will not be constitutional, and 
Tej die view as uaaound and on le (page 24). Articles 102 (1)-() and 193 
{1) (¢) prima facie appear to be sufficiently comprehensive to permit necessary legis- 
lation by Parliament on the matter. . ‘Research Paper refers’ also to floor- 
in countries like England, United States-of America and other countries‘and 
concl that if defection is not controlled . democracy would have failed ‘in, India. 
This is a conclusion which is well-warranted.- The Research Paper js. a thought 
a a era ae . 


coe, ee aaa : ; ` . Je. 403 
`- Tor Law Sea E “Fourth ihn Reed E K: 
Singh, 1970.. (Publishers : Eastern Book Co. , Lucknow). ` Price Rs. 27-50, 


Easements are of great antiquity. Te Taliad jaw relating to it is based drl 
the English law. . The Indian Easements Act of 1882.deals not only'with easements 
Dut dlso with licenses. Tht book under -notice provides a detailed commen 

on the Act. een me e a a ee e ne 
include releyant . portions. of, enactments having o aces Maco cascments: 
The book elucidates the law in the light ofthe leat leading English and Indian ‘decisions: 
It will be useful to add that it is not only the owner who can grant a license but also 
a person having a transferable interest in the property as pointed out in’ Muni 
Committes v. Lal Chand, 1968 Cur.L.J.'589. The book under notice will be of interest 
not only to law students but also to legal practitioners. The exposition of the law 
is helpfal and lucid. 


oe Ee peee 


15 
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Tue Bowsay Rents HoTEL aro Lonama Hoose RATES (comson p pa, 
By. 7. H. Dulal. Fourth Revised Edition, 1969. (Publishers: N. M 
Private Ltd., Bombay). Price Rs. 30. 


The Bombay Act LVII of 1947 was passed by the legislature as a temporary 
statute. It has, however, with amendments from time to time, continued to stay. 
Tt is modelled on the English Rent and Mortgage Interest Restriction Act. The 
‘book under review elucidates the provisions of the Act as amended up to the date 
7 ublication and as applied to ie merged States. It has included also the Rules 

Notifications i der the Act, the Bombay Rent Restriction Act of 1939, 
the Bombay Rents, Rates and Lodging House Rates (Control) Act of 1944, 
the Bombay Land Requisition Act of 1948 together with the Rent Control Acts in 
force in Vidarbha, Marathwada, Saurashtra and Kutch areas. The present edition 
has added also new topics, such as, meee aa: pee Section 12 (1) and (2), 
material date for the application of Part II, ents, Doctrine of Part 
performance, Husband and- Wife, Valuer’s enant pendente lite, Tenant 
under Displaced Persons Act, Fraud, Collusion, D Decision on merits of the case etc. 
No decision of importance seems to have been omitted. In view of the Indian 
Act being based on the English Act the citation of decisions under the parent Act 
enhance the value of the book, from the point of view of persons practising in this 
branch of the law; likewise the e of the decisions of the Appeal Court of 
the Bombay Smali Cause Court is a Ganie t utility. The author’s treatment 
of the provisions of the Act`and the com. see provisions of other rent restriction 

tion is commendable. The presentation of the law is clear and coherent. 
book constitutes an admirable exposition of an abstruse and complicated enact- 
aise: 


THE GUARDIANS AND WARTS AOT By B. B. Mitra, Eleventh Edition by Shambu- 


das ce es (Publishers: Eastern Law House Private Ltd., Calcutta). 


The book under notice is a commentary on the Guardians and Wards Act. 
The Act contemplates only two kinds of guardians, namely, guardian of n and 
guardian of pro . It does not affect guardianship in marriage. Nor has it 
any concern wi Ce ee a a 
Fee Ole cate ad litem stand outside the scope of the Act, dealt wi 

2 of the Code of Civil Procedure. The india Minority ond Guardin 
ship Act of- A where it provides differently from the Guardians and t Wards 
Act, will on such matters prevail over the latter Act, 


- In the notes to gection 8 under 44 in the middle of bas siren 
have beci added that the Sather ofa Hindu minor being a na guardian under 
the erp ieee law applicable to the minor does not'require the support of any order 
urt under the provisions of the -Guardians and Wards Act, and therefore an 
Topan by him for appointing him or ae him as the ian of the 
a kee ee as held in Dakshinamurthy Mudaliar, In rs, (1969) 1 M.L.J. 
Again the entire dso under the Bat part of para g1 0n page 96-97 as 
oe ect of the temarriage of a Hindu widow by reason of the provisions in 
section 3 of the Hindu Widow’s emer ae Ae Of Yop. DON ence 
view. of the provisionis in Section 6 of the Hindu Minority. and Guardianship Act of 
1956 and the daca aoe Shila Devi, A.I,.R. 1960 Punj. 304 that remar- 


riage does not ualify a woman from remaining as the natural guerian ob aes 
minor son by her husband, 


The present edition has incorporated the Hindu Minority and Guardianship 
Act with notes and commentaries, Several new forms‘and precedents also have been’ 
added The book contains a fairly full treatnient of the subiect and is bound to be 
helpful to lawyers, f ; 
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. + Twcome-Tax Law By Sukumar Mitra, 1970. (Publishers: S. C. Sarkar & Sond. 
‘Private Ltd., Calcutta-12). Price Rs. 28. 


Article 265 of the Constitution lays down that no tax shall be levied or collected, 
except by authority of law. Taxation in modern times is entirely a creature of 
statute. The reigning statute relating to income-tax is the Income-tax Act of 1961. 


‘. The basis of exposition in the book under review is the Act of 1961. The 
subject is covered in. 14 chapters apart from the Introduction dealing with the hist 

of.the tax in this country. Chapter I discusses the nature of Income-tax; Chapter I 
explains Mutual Transactions; Chapter II deals with Exemptions and Exclusions; 
Chapter IV considers the Basis of and Chapter V is devoted to the Determi- 
nation of Total Income. Chapter VI deals with avoidance of tax; Chapter VIJ 
‘with Penalty; Chapter VIII with Recovery of Tax and Chapter IX with Refund. 
Chapter X discusses Assessment ; Chapter XI, Appeals and Revisions and Chapter 
I, Civil Courts and their Jurisdiction. Chapter - XIII deals with Offences and 
and Chapter XIV with Miscellaneous matters. Typographic errors and missi 
words are found in plenty. Thus on page 20, 1.10 from bottom, f‘ more once ” 
should be “‘ more than once” ;on 38, 1.10, from bottom, the words ‘‘ could 
“not be for services” hang as it were in i air ; on page 46, 1.17 from top, ‘‘ perform- 
ing specific for ” aici be ‘‘ performing specific services for’’; on 145, 1.28 
from top, ‘‘ is exacted which the same intent and some purpose” should read presuma- 
bly as ‘‘ is enacted with the same intent and the same purpose ”. 


The book has dealt with a complicated and technical branch of the law in a 
simple and helpful manner. The index of the subjects dealt with is elaborate and 
detailed. The book is a welcome addition to the literature on the subject. 


t -—_o_ooOo 

Tse Leca. Reome or Meromanr Sarerina By Nagendra Singh, 1968. 
(Publishers: The Registrar, Bombay University, Bombay). Price Rs. 25. 
.__. ‘The present book contains the lectures delivered in 1968 by Dr. Nagendra 
‘Singh as Kashinath Trimbak Telang Endowment Lectures under the auspices of 
the Bombay University. l 

Merchant shipping is a world-wide commercial activity. Its objective is 
service. In its operation, it is, perhaps, the most internationalised industry in the 
world. India has carried on sea e from ancient times. It had laws relating 
‘to it, as is borne out by Chapter XXVIII of Kautilya’s Arthasastra. The country 
has a fairly long coast line and occupies an important position on the cross-roads of 
international sea borne trade. Her ships sail, since Independence, under her own 
ee ee ee eee The 
‘Indian Merchant Shipping Act of 1958 has enacted the conditions necessary for the 
registration of national ships to meet the obligation of the law of nations which 
enjoins on every State having a maritime flag duty to ide by its own munici- 

laws tha conditions to be fulfilled by vesel sailing under its fag. The law relat- 
ing to merchant shipping is, therefore, a matter of great interest and importance to 
-all those, co with it and to legal practitioners. i 


The lectures are arranged in Parts, cach consisting of 3 chapters. The first 
‘Part is entitled introduction : The Regime of Maritime International Law. Its 3 
chapters are devoted to (i) The Concept of a ‘ Legal Regime ’: Its Origin, Develop- 
ment and Attendant Features; (t) Maritime Law: Its Scope, Sources, Subjects 
and Objects ; (i) The Rights and Responsibilities of a ee emg EEA 
of Maritime International Law. Part II is entitled The Law ing M t 
‘Shipping Operations. Its 3 chapters deal with (i) The Law Governing Merchant 
Shipping Operations ; (#) Municipal Law of India Governing Merchant Shipping;: 
(ii) The Machinery for the Enforcement of Maritime Law. aaa 

The following are some of the itions ing from the lectures : (a) 
Merchant shipping has a legal retmi of its ae) This regime is both 
national and international, because though rooted in the national soil, shipping ix 
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„intèrnâtional in its operation ;.’ (¢) Merchant shipping’ activity is a well-regnlated 
international activity controlled by law all the time‘and with legal-remedies available 
for breaches of it, constituting perhaps the only field- of inter-State activity where 
‘municipal adju dicatory machinery provided by the national Courts is effective in 
Lincs about ial and proper regulation of an activity which is basically inter- 
natio (d) The legal regime of merchant shipping i is both benign and béneficial 
‘to mankind ; and.(e) This c can serve ‘asa model in many respects in ‘other 
fields of inter-State- arenas. political,: ‘social and technical. 


|.: In his first lecture, Dr. Nagendra agendra Singh points out that in ancient Indian polity, 
‘dharma (law) and danda (authorit ) were the basic aan for upholding the edifice 
`of public order, that the relationship between authority and ay was determined 
‘by. the subordination of the former to the latter, and this is, in essence, the modern 
“concept of a legal ; c where ler is rex and not rice versa an aspect fully brought out 
in the Manusmriti (IX 293). Dr. inal emphasise and rently tha 

law is an indispensable concomitant of all social, national as aeai 
‘activities. After pointing out that disputes in the maritime field are invariably 
settled through‘ aenal goodwill and negotiations and, if necessary, by adjudication 
“whether by arbitration or through the machinery of ECAT, Courts, "and that mutual 
benefit, reciprocity, world-wide „co-operation are the keynotes of the legal regime of 
‘merchant shipping, and examining the various aspects of merchant shipping he, 
concludes at the end of his last lecture : “ The legal regime of merchant shipping has, 
therefore, not cn created ‘a domain wherein lex is crowned as rex but has also 
demonstrated the inherent potentialities which exist for such development in other 
fields of human activity and in this a Breer te 
offer to the world ‘at ies (page 297). 


The instant book constitutes a cles study of the ubj t marked by analysis 
of a- wealth of netcoal - j m 3 
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~ agues IN Liw AND “Pracriar By M.S. Parthasarathy, 1969. Tiaa. 
N.M. ‘Tripathi Private Ltd., Bombay). Price Rs. 25. . 


| Cheques have played.an important role in the evolution of Though 
‘their future may be bleak in a highly advanced country like the U.S.A. where due 
ae Mirek hoe ull ba in science, technology and electronics, a chequeless ‘cashless 
i haa would be settled’ by electronic sysetms is a possibility, 
ae co a ce arc E different and no problem of finding an alterna- 
ae. “the cheque can arise in the foreseeable future. Actually the need is for 
popularising the cheque habit and mobilising deposits. The author suggests that 
this. may be done through ayailable literature about cheques on a large- 
scale and that too in the regional Possibly the true reason for the slow 
ore of far habit lies a apprehension of harassment by the taxation 
authorities if-deposits come out in the open and the traditional habits of hoarding 
and" investing ‘privately, a 
The statutory provisions regar cheques are laid down in the N tiable 
Unstraments Act of. 1881.. Fhe ing ies eee to. deal with ee: 
of the cheque, „the different stages through which it passes from the time it is drawn 
anit is ultimately, paid-o1 ‘dishonoured, the obligations of the collecting banker and 
the paying-banker, and the cizcumstances‘in which a banker can dishonour a cheque. 
‘The’ author has also some amendments to the Negotiable Instruments Act 
pad ears ¢;exjsting practice, based on the working’of the English 
{Cheques Act of 1957, + ‘such as, to make endorsements ‘on order che 
gollected ‘for. the-ostensible payees, bringing in open cheques an ak also wi 
the prdtection of section 131 of the Negotiable Instruments. Act, etc. ep OS 


©) AE ERN tHe only publication in this country exclusively d ted to 
combrthensive stu dy Of the ch je drid its. different APERI fasten, 5 det = 
tion of f the Jawis preci and the. comparable provisiafis’ of, ‘the English hw Ha 
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been closely examined. ibe, book waber ie, 28,8 Stepeadabievi ten nes Deck 
bankers, merchants, Nes eA 


t 


at Gece AND Parron By Shambhudas Mitra, Third Edition, 1969. 
(Publishers : ‘Eastern Law House Private Ltd., Calcutta). Price Rs. 20.-.° ` 


: The imést fitniliar form of co-ownership in this country is the ownershi by 
members of a Hindu joint family. Out of & few prin feel E provided by the 
w texts, a considerable body of law has been evo judicial PAED 
E e on r ey A ed he ee In this book of 
‘about 300-pages, the author has presented the law and ure relating to-co-owner- 
‘ship and partition fairly fully and accurately. Though it is stated by the author that 
all recent decigions of the Supreme Court and the High Courts have been referred 
to, important ‘cases like Narayana v. Chama’ Raju, A.I.R. 1968 S.C.'1276, on the 
question of blending and Rajagopal Pillai v. P. » LL.R. (1968) 2 Mad. 138, 
holding that blending can only be in-favour of the entire body of coparceners seem 
to have been missed. .On page 30, it is stated that no coparcener can dispose of his 
interest ih coparcenary p ro by a will. This is no longer law in view of the 
ion in section 30 of the ka Succession ‘Act of 1956, which seems to have 
n overlooked. e exposition of the law is, on the whole, marked by cay 
and makes casy reading: We welome the popapo 





$ 


“Tee Law. or’ Ixsoivenay By Gangal, 1969. "(Publishers : New Literature 
Publishing House, Bombay). Price Rs. 22.50. 

Insolvency legislation marks an E ick step forward i in the humanising march 
of law. It protects the debtor from barassment from the creditors where he had 
made a full surrender.of his estate and at the same time it ensures an equal and 
equitable distribution of the assets of the debtor among them. In India, the law of 
insolvency is embodied in the Presidency Towns pratacas | Act of 1909 and the 
cae Insolvency Act of 1920. 


resent book is a section-wise commentary of the Acts. The book also 
bay Rules under the Presidency Towns Insolven ppendix 
gon ied 112 Forms and í ST ee en be levied by ee Insol- 
Registrar, -the Sh and the ial Assignee: -The comments made are 
‘brief and pointed. In the notes under séction go of the Presidency Act, it would 
have been helpful to mention that the section extends ’section,151 of the Civil Pro- 
„cedure Code to proceedings under the Act as held in Ramalinga Reddy ` v- Official 
Assignes, AT.R. 1967 Mad. 399. The author has drawn attention to a number of 
evils to which the insolvency statutes lend themselves in the hands of 
debtors and suggested remedies to foil them. The author has had BASE Rts 
experience as the Insolvency Registrar of the Bombay High Court, and the loopholes 
mentioned, and the remedies suggested to plug them mentioned by him deserve care- 
ful consideration: ia Peeenesne, pearly those at the ell Bar wan 
find the book very. useful 


-a ia 





zai E oe E T Ghosh, 1969. (Publishers 
r M. Tripathi Private Ltd., Bombay). Price Rs. 20. 


. Siricé. the publication’. of this book, the Preventive Detention Act ‘of ‘koran 
SF to hvae effect from’ 1st January of this year.: There seem to þe however 
second thoughts calling for a re-enactment of the measure. 


- The law of preventive detention i is an extraordinary law., It is detention with- 

out trial as distinguithed from punitive detention which can be directed only-after. a 
proper trial in a court of law. Preventive detention even in the absence of any 
is. contemplated as.a normal topic of legislation in Entry 9 of List I and 

Entry-3 of List HI of Schedulé VII ta the’ Constitution. . The | tive power is 
restricted however by: the’ provisions in Part IŢI, particularly, Articles 21 and 22. 
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v- The author has dealt with the different aspects of thé law in eRka 
pa ter I examines its Object, Chapter II its Constitutional Validity and Chapter III 
pe. Chapter IV considers Grounds of Detention. Chapter V deals with 
the Execution of the Order ; Chapter VI, with Absconders ; Chapter VII, with 
Places and Conditions of Detention.- Chapter VIL discusses the Constitution of 
and Reference to Advisory Boards and their functions ; Chapter DX, the Confirma- 
tion. or Revocation of the Order ; Chapter X, Periods of detention ; and Chapter 
XI, Revocation and Fresh Order. Chapiee XII is devoted to Writs against the 
orders ; Chapter XIII, to Grant of Bail and Chapter XIV, to Jurisdiction of Court. 
In the Appendices are given the text of the Preventive Detention’ Act ee 
and four specimen cases of detention. The author has stated neatly the a eae 
deducible from the decided cases on ae various provisions of the Act. 
some printing mistakes. On By de nner should be “‘ Jurisdiction”; 
on 37, line 1 “ difference” ould be erene”, ‘The book is an analytical 
P fhowghsul contribution on the subject. À 





_ Tae Marne Insuranag Aor, 1963, By A.K. B 1 Publishers + 
Eastern Law House Private Ltd., Calcutta). pace eee 9. E ` 
. ` Marine insurance contracts have their roots in mercantile customs and business 
conventions. While marine insurance law was codified in England as early as 1906 
eee 7, Gh. se del in India legislation on the subject was enacted only in 1963. 
Insurance Act of 1963 is practically a reproduction of the 
Act. And for that reason, apart from any other reason, the interpretation of the 
several sections of the Act will be guided ad moulded by the English decisions under 
the parent Act. 


The present book is a section-wise commentary on the Indian Act in the light 
of the elucidation afforded by English decisions. Appendix I gives the York- 


Antwerp Rules of 1950, Appendix I, the Institute Cargo Clauses, and Appendix 
TII the Institute Time Clauses ( (Hulls). The book will serve as a yseful handbook 
to lawyers and as a clear guide to insurance executives. 





2 Law RELATING TO COURT-FEE, Staupe AND Ruaisrration By C. C. ; 
Second Edition, 1969. (Publishers: G. Jamnadas & Co., Bombay). Price Rs. 10, 


The book under notice provides the full text of the Bombay Court-fees Act, the 

Suits Valuation Act, the Indian Stamp Act, the Bombay Stamp Act and the Indian 

ing ae Act. A comparative table of the provisions of the Bombay Stamp Act 

the Indian Stamp Act is also given. Analytical notes are also provided. 

z book will be ely useful to the legal practitioners practising in the State 
of Maharashtra 


z COMPANION VOLUME TO GENERAL SALES TAX Law m MADHYA Pranzse By 
M.G. Gupta, 1968. (Publishers : Wadhwa and Company, Indore). Price Rs. 12.50. 


This book contains in addition to the amendments up to the end of August, 
Bi 68 to the Madhya Pradesh General Sales Tax Act of 1958, Rules, Notifications, a 
tive History of the Sections, and Rules of the ya Pradesh Sales Tax 
Act from rst April, 1959 to g1st'July, 1968 and also the M.P, Vritti, Vyapar, ENE, 
“Aur Sevayojan Kar (Sadabodan J Adeadeah 1968’. The book is certainly useful 
ea aon eA. a ek on ie M General Sales Tax Act. 


damitan By C.C. Angjwala, 1969. (Publishers: G. Jamnadas & Co., 
Bombay). Price Rs. 15. 


Conveyancing is an art. Its theoretical aspect no less than the form adopted 
‘in drafting a deed js important. The risk involved in untrained ns and persons 
-hot having an adequate store of legal eii peent preparing deeds and conveyances 


i 
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is obvious. , A good book on conveyancing shorn of all technicalities, suited to the 
conditions of life in this country in tune with current law, simple in form and easy 
to understand is a desideratum. . The book under review satisfies all these T 
ments. It contains theoretical data as well as model forms on conveyancing 

manship. There are 186 forms provided. The theoretical notes attached refer 
to the salient legal provisions on the subject concerned and latest case law. ‘The 
notes include the amount of stamp duty payable in respect of the particular instru- 
ment and a note on whether registration is comp . The model forms have a 
comprehensive sweep. Even separation and divorce deeds are given and reference 
is made in the notes inter alia to customary divorces recognised by section 29 (2) of 
the Hindu Marriage Act of 1956, divorce by mutual agreement under section 28 
of the Special iage Act, the Muslim talaknama, etc. The book has been sd 
designed and executed that it will be of much assistance to laymen law students 


and practising lawyers alike. 


Cowpany Acrions IN THE Mopran Ser-ur By S. C. Sen, 1969.. (Publishers: 
Eastern Law House Private Ltd., Calcutta). Price Rs. 10. 


The decision in Foss v. Harbotils, (1843) 2 Hare 461, contains the conventional 
view as to company actions. Its two basic assumptions were (1) concept of 
proprietorship of the company by the shareholders, and (#) concept of fusion of 

wnhership and control in the sense that ownership of shares automatically carried 
with it right of control over the affairs of the company exercisable through the 
directors within the framework of the articles, the directors themselves being, liable 
to control only by the views expressed by a majority of shareholders in a general 
meeting of the company. The decision in Burland v. Earls, (1902) A.C. 83, was that 
the. Court will not interfere with the internal management of companies acting with- 
in their powers and, in fact, has no jurisdiction to do so; and that, to redress a 
ide Petes to a company or to recover money or damage, the action ae ae 
facie be brought by the company itself. These were decisions rendered in ion 
to the conditions prevalent in the last century. With the of time, excep- 
tion after exception had been ed to those principles to suit the changing cir- 
cumstances ; so much sò, the laid down in the two cases had been corroded 
and their substratum had almost disappeared. Brilliantly analysing the gradual 
attrition of the original rules and the emergent facts of life in this century, Mr. Sen 
points out how the above two decisions have become practically obsolete and a fresh 
ea ieee as to company actions is-called for. Mr, Sen that the modern 
as to company actions should be: (i) The company is normally the per 
intiff and the name of the company should sper Mae pe only with the 
sanction of the directors. (#) In case of complaints of , ultra vires, i ty, 
oppression, breach of trust, negligence, dishonesty, mala fids, etc., an older 
without sup of the majority may institute an action either for on. behalf of 
the sharcholders making the company a defendant or in the name of the company. 
(#} In such a case, the Court should examine the whole matter, and, if it finds that 
a wrong has been done, it should give relief and, if necessary, direct ition of 
parties from plaintiff to a paga 41). „Mr. Sen draws attention to the 
emergence of giant corporations pe Be in, the United States and the measures 
adopted in that country to check monopolies and elimination of competition through 
anti-trust legislation on the one hand and by Labour Welfare legislations to cut down 
the power of the capitalists to exploit labour. In India, the polies and Trade 
Practices Act of 1969 is designed for the control of monopolies and for the prohibi- 
tion of monopolistic and restrictive trade practices. aa 
- Mr.'Sen’s exposition is closely reasoned and is a powerful plea for purposive: 
rethinking, Á PA 


a ae 
ra $ = S z w 


88 THE MADRAS LAW. JOURNAL: {1970 


E MenaeBs, AMALGAMATIONS AND Tare-ovegs By>`S.C. ‘Sen, 1969. ` ma 
Eastern Law House Private Lid., Calcutta). Price Rs. 25. -i 


, etc., form an important feature of the operation, of companies at rs 
present time. They are a familiar feature in the corporate scene and have led td 
the“emergence of many giant corporations. In a non-Marxist economy;. amalga- 
mations and mergers of companies subject to restrictions against monopoly and 
exploitation of situations conduce to maximal éfficiency and increased national out- 
put. Mr. Sa Tia tated in aie ieee bak ie eal tarir re 
a and take-over, the motivations therefor,’ the law and procedure 
ing to, etc. Business management will study with profit ree 7 and 8 


r ~- new 


en Planning and Action, and Methods of.Merger and Similarly 
company managers desirous of resisting take-overs will find eae i 5 dealing 
with Defences to take-over bids in i Chapters 20 and 21 relating to the 
valuation of company shares contain a luci ‘exposition of the law. ~The A dices 
give inter alia the Code of 1968 with the Amendment of 1969. book 
shows throughout a modern Reina to traditional PEREA ao is marked by 
clarity: of expression. = o io a Phe 


ce 


- TAXATION OF E By A. y. Kaliko. Seoni Zaiion, T Publishers: 
Eastern Law House, Private Ltd, Calcutta). Price. Rs. 


“a Corporate taxation is a special branch. of CATING The law governing 
companies has been subject to radical changes during the last decade and a 
Also the new tax structure evolved in ‘relation .to aa industries by the Finance 
Act of 1964 is being successively revised by the inance Acts. Further the 
televant ous lie scattered in the Income-tax Act, the Income-tax Rules, the 
Finance etc. The book under notice ee all such materials, ` It is 
divided into three Parts. Part I is devoted to provisions of the Income-tax Act 
of importance to com ‘Parts II ahd “III contain a survey of the rate structure 
from time to time fo owed by Tables of Tax Bates percentages and rates ` relevant 
under sections 104 to 109, ¢tc. The subject js presented in a practical manner and 

y. The book will be of much assistance to those who are fairly conversant 


im 
wi uscd and wad i of company taxation but do not Have! time = to make à 
comprehensive EES AORTE Sonne Bane ieee IE ae Te P 


p R Orviors Szrvicrs RULES,: 1969; aan Prania By P.- Tokolan 
Mery, 1, epee by the Anhor at 2-1-5490, alae, Hye ae) 


É = When the Sipreme EE ‘the hereditary-principle in the “Madras 
We Be ge a Rama‘ Rao. v.. Stats of 

es Tr 1 S.C. 564, as violative of the guarantees of the Constitu+ 
es Comment ob Pradesh examined the resulting position and promul- 
gated the above Rules framed under Article gog of the Constitution. The “booklet 
of9 pages under notice is a commentary with case law on relevant constitutional and 
provisions, etree heat ld wd cha Aa aa ace Revenne 
ee ee ers EPT 


A: Jein Uae Er Gone TORS 
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a ee 
: cere AND sites Dace By Mohan, ‘Rijleoani, 1966, (Publishers; 
N.M. “Tripathi Private, Ltd., Bombay). Price Re. .8. ee ae 
-1 F The Rent Contrél Acts introdpced during” on iod of the second world ' wad 
still continue in operation in most-irban areas look like having.a permanent 
place on the statute book. These Acts have gi unique vehi to tensa: -In the 
words of Nain, J., “It is the protection eve the Rent Control Acts to the tenant 
or lessee against eviction an enhancement from pinned down rents that’ has given 
unusual importance to the distinction wai leases and licenses on account of 
ingenius attempts on the part of owners at eameuflaging leases as licenses and 
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the desire of the Courts to prevent the evasion ee of the Rent Control 
Acts”, (Foreword to the instant booklet). - The distinction between léase and 


license has in this way come into prominence and a dares number of decisions have: 


contributed to the development of the law. The author has analysed these cases 
and pointed out that whatever might be the colour or form of a transaction 


the law only looks at its substance to decide whether it is a lease or license. The 


t monograph makes iriteresting reading and is bound to be very helpful to- 


“practitioners, particularly, to those specialising in rent cases. 





SUMMARY oF SALMORD’S JurwPRobena By Shingns, Second Edition by 4A. K. 
Sarkar, 1970. (Publishers : N.M. Tripathi Private Ltd., Bombay), . Price Rs. 9-50. 


Salmond’s Jurisprudence is a legal classic. It makes delightful reading and is, 
familiar to students of law, lawyers and Judges. A summary of Salmond’s book is 
like pre-digested food. In these days when passing examinations rather than the 
acquisition of knowledge seems to be the main aim and the student world leans to 
summaries and digests the text book itself is seldom read. It is therefore all the more 
essential that the summary of the text book should be marked by accuracy and preci- 
sion and lucidity of presentation. The book under noticed is designed not only to meet 
the needs of the students but also to generate among the more serious of them a desire 
to undertake a critical study of juri ence. The editor has invited attention 


in the footnotes provided by him to the latest developments so as to stimulate fur- 


ther study, as for instance, to Golaknath’s case (page 31), to genetic material known as 
Y chromosone (p. 39), to the House of Lords Practice statement vis a vis precedents 
. 59), to the desirability of passing legislation to regulate the use of a ‘cadavar 
-113),-etc. - The book should be of great assistance to all interested in-law, 


A HANDBOOK ON THE GENERAL PRINOPLES of THe Law oF Conrracrs, By 
M. Krishnan Nair, 1970. (Publishers : Lekha Publishers, Trivandrum). Price Rs. 8. 


The handbook is not a text book. The words ‘‘Contracts: Paper I” following 
the title show that it is rag ae to help law students in studying for examinations 
The subject is covered in 8 chapters dealing respectively with General Features, 
Formation of Contracts, Factors invalidating Contracts, Performance, Breach and 
Impossibility, Damages, Specific Relief and Quasi-contracts. Being written. by a 
law teacher, the handbook, quite legitimately, focusses attention on what students 
should know to achieve their PRE R objective. Basic principles of the law are 
emphasised and modern trends in regard to some of the concepts, such as, the effect 
of an age os over the phone, the effect of using telex service, etc., are also men- 
tioned author could have made use, however, of decisions on the Indian Con- 
tract Act to a larger extent instead of leaning on English decisions. He could have 
stated how the words “‘ at the desire of the promisor’’ in the definition of ‘considera- 
tion’ in section 2 (d) have been justly stressed by the Privy Council in Raja of Venkata- 
g v. Krishnayya Rao, A.I.R. 1948 P.G. 150. Nor does he bring out the distinction 

tween a void contract and an ‘ unenforceable contract’ [section 2 (j)] dealt with 
by the Privy Council in Mahani Singh v. U Ba Yi, A.I.R. 1939 P.C. 110. The 
presentation Gf the law is analytical-and precise aad is masi Gy caci. 


J—16 
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š SoLUȚIONS TO PROBLEMS IN Law Exaumartons, Boors I aw II By S.N Inamdar 
and V.V. Prabhu, 1969. (Publishers: N.M. Tripathi Private Ltd., Bombay). 
Price Volume I, Rs. 12 and Volume II, Rs. 7. d 


_ Volume I is concerned with the Indian Contract Act, Law of Indemnity, Bail 
ments, etc., Law of Torts, Law of Crimes, Indian Constitution, Mahomedan Law, 
Indian Succession Act. Book II covers Hindu Law, the Transfer of Property Act, 
Public International Law. These books have only the limited objective of being 
useful to students in getting through their examinations without going through text 
books or decided cases. long as‘a student’s performance at concerned exa- 
mination is the passport for his fitness for a pass and not the total assessment of his 
work during thé year of study the popularity of made casies and Solutions to ques- 
tions is assured. Such books will have an added attraction if the books purvey 
accurate information. The answers provided in the books under notice are on the 
whole accurate and aay stated, though somewhat brief. The students will find 
the books to be really helpful. . . ; ' 


Baooxs ALSO RECEIVED: 


` Waar 1 Law By Surendra, Department of Applied Geology, Indian School of 
Mines, Dhanbad, Bihar. aie 


Exp or A Dmpurs (BEING THE DETAILS oF TAE DISPUTE BETWEEN THE WORKUĘN 
AND THE MANAGEMENT OF THE INDIAN TELEPHONE InpusrRizaEra:) By C.N. Kamath, 
published by the Legal Information Centre, Bangalore-2. Price Rs, 2. 


m. “TRE MADRAS LAW JOURNAL, $i 


ADI PHEROZSHAH GANDHIS CASE. 
A REVIEW. 
By 
P.M. Karamesan, Advocate, Madurai. 


In my view, the recent decision of the Supreme Court in Adi Pherozshah 
Gandhi jv. H. M. Sesroait, Advocate - General of Maharashtra really takes 
away the right of appeal recognised in the Advocate - General of a State 
in disciplinary matters of advocates in this country, under the Advocates Act of 196r. 
The facts of the case are breefly as follows :—The appellant-advocate was called 
upon by the Bar Council of the State of Maharashtra suo motu to show cause why he 
should not be held guilty of misconduct. It appears that the appellant was convicted 
before a Summary Court in London on a-charge of pilfering some articles from 
departmental stores and sentenced to pay a fine and action was taken on the basis of a 
brief report of the incident in a newspaper. The appellant explained before the 
Disciplinary Committee of the Bar Council of the State that he was the victim of a 
misunderstanding but he had no means of defending himself effectively. He was 
found guilty and received a light sentence of fine. He explained how he had fallen 
into this unfortunate predicament and did not know how to extricate himself. The 
order of the Summary Court was not a speaking order and the proceedings were 
summary. The Disciplinary Committee were satisfied that there was no reason to 
hold him guilty of professional or other misconduct. They, therefore, ordered that 
the proceedings be filed. 

The Advocate-General of the State, who was served with a notice of the proceed- 
ings, as is required by sub-section (2) of section 35 of the Advocates Act, appeared 
before the Committee. Aggrieved by the order of the Disciplinary Committee he 
filed an appeal to the Bar Council of India. It was heard by the Disciplinary Com- 
mittee of the Bar Council of India. The advocate objected that the Advocate- 
General had no locus standi to file the appeal. The objection was overruled and the 
appeal was accepted. The advocate was held guilty of misconduct and suspended 
for a year from practice. Against the said order, the advocate appealed under sec- 
tion 38 of the Act to the Supreme Court on the merits as well as on the ground that 
the Advocate-General was not ‘‘ any person aggrieved ’’ and was not competent to 
file the appeal. The point before the Supreme Court was ‘‘whether the Advocate- 
General can be said to be a ‘person aggrieved’ by the order of the Disciplinary Gom- 
mittee of the Bar Council of the State? The Supreme Court, by a majority judg- 
ment of g to 2, has ruled that the Advocate-General is not ‘ any person aggrieved’. 
Mitter, J., observed : ‘‘An Advocate-General in India is not the guardian angel of 
the Bar nor is he the champion of the public interest in nae save as bepress 
in a statute ”, vad 

The Supreme Court rested its decision after considering several decisions on 
this point including those interpretations in various enactments wherever the words 

person aggrieved” occurred. The important decision on which the Suprente 

1, CA, No. 2259 of 190. i l 
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Court relied was Aiorney-General of Gambia v. N.|! Jie?. Relying on the 
observation of Lord Denning in that case, the Supreme Court reached to a conclusion 
that the Advocate-General is not ‘‘ any person aggrieved.” The observations of 
Lord Denning in the said decision are to the effect that the Attorney-General in a 
colony represents the Crown as the guardian of the public interest and that it is 
his duty to bring before the Judge any misconduct of a barrister or solicitor which 
is of sufficient gravity to warrant disciplinary action and that if the Judge acquits the 
practitioner of misconduct, no appeal is open to the Attorney-General, who has 
done his duty and is not aggrieved. But if, on the other hand, a Court of Appeal 
reverses the decision holding a practitioner guilty of professional misconduct, on a 
ground which goes to the jurisdiction of the Judge or is otherwise a point in which the 
public interest is concerned, the Attorney-General is a ‘ person aggrieved’ and can 
properly petition Her Majesty for Special Leave to appeal. 

The minority opinion in the instant case proceeds mainly on the view that the 
various decisions where the expression ‘ person aggrieved’ has been interpreted must 
be appreciated in the particular context in which those expressions occur in the 
statutes which were before the Courts. The reasoning in those decisions may 
furnish a guide but cannot be applied tfso facto when interpreting section 37 of the 
Act. The expression ‘‘ any person aggrieved” in section 37 of the Act will have to 
be understood and interpreted in the context in which it appears, having due regard 
to the scheme of the Act. The observations of Vaidyalingam, J., are to the effect 
that the Advocate-General is a responsible person and is the highest Law Officer 
of the State. The legal profession is very closely associated with the administration 
of justice by the Courts. The Bar, in that context, has to come into contact with the 

blic to assist them in legal matters. This responsible position occupied by the 
profession has to be properly safeguarded and that could be done only by 
insisting that its members are persons of high character and integrity who observe 
tules of professional etiquette. The Act has made it obligatory to give notice in 
the disciplinary proceedings to the Advocate-General and give him an opportunity 
of being heard. The purpose for which the highest Law Officer of the State, the 
‘Advocate-General, is brought in not only in the Act, but also in the Indian 
“Bar Councils Act (XXXVIII of 1926) is to subserve the public interest, 
Hamely, of seeing that the integrity and honesty of the legal profession are main- 
tained and that proper decisions are given in disciplinary proceedings. There may 
‘be casts of inadequate punishment or even harsh punishment being awarded by the 
Committee. The Advocate-General in proper cases can bring up such matters 
before the Bar Council of India. As pointed out by Lord Parke C.J., in Ealing 
Corporation v. Jonss*, cases which have interpreted similar expressions, can be looked 
into “to see if there are general principles which can be extracted which will guide 
the Court in approaching the question as to what the.words ‘‘ person aggrieved” 
mean i any particular statute. 


Sare Bar Connell and die Bar Connallof India have been made auio 
mous units and various functions regarding the legal profession have been entrusted 
to them. Taking disciplinary action against the delinquent members of the Bar 
‘and conducting inquiries aré all part of their functions. Barring a provision of a 
right to ap al to the Supreme Court under section 98 of the Act, the courts aré 


L LR. U1) AC. 617. 
3, LR. (1959) 1 Q.B. 384. 
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completely out of the picture so far as the legal profession is concerned. The Act 
was one to amend and consolidate the law relating to legal practitioners and to 
provide for the constitution of the Bar Councils of the States and the Bar Council 
of India. Section g makes provisions for the State Bar Councils. Under sub- 
section (2) the Advocate-General of the State is an ex-officio member. Chapter V 
of the Advocates Act deals with the ‘‘ conduct of Advocates and contains the group 
of sections 35 to 44. Section 35 deals with the punishment of Advocates for mis- 
conduct, The relevant sub-sections (2), (3) and (5) of section 95 are extracted 
below : Sub-section (2) : The Disciplinary Committee of a State Bar Council if it 
does not summarily reject the complaint shall fix a date for the hearing of the case and 
shall fix a date for the hearing of the case and shall cause a notice thereof to be given to 
the advocate concerned and to the Advoctas-General of the State. 


(2) The Disciplinary Committee of a State Bar Council after giving the Advocate 
concerned and the Advocate-General an opportunity of being heard, may make any of the 
following orders, namely :— 

(3) Where any notice is issued to the Advocate-General under sub-section (9), 
the Advocate-General may appear before the Disciplinary Committee of the State 

‘Bar Council either in person or through any advocate appearing on his behalf”. 


Sections 37 and 38 provide for an appeal to the Bar Council of India and to the 
Supreme Court respectively. 

Sub-section (1) of section 37 runs as follows :—(1) Any person aggrieved by 
an order of the Disciplinary Committee of a State Bar Council (under section 35) 
may, within sixty days of the date of the communication of the order to him, prefer 
an appeal to the Bar Council of India. l 


It will be seen from sections 3 (2) (a), 23 (4) and 35 that the Advocate-General of 
the State is given by the Act a very important and responsible position. The 
of the Attorney-General in a colony represents the Crown being the guardian of 
the public interest as stated by Lord Denning in Attorney-General of Gambia v. 
N° jis®*, cannot be brought in for interpreting section 37 of the Act. 

The Act has given due recognition to the status of the Advocate-General by 
virtue of his being the highest Law Officer in the State, and who may be trusted to 
place a disinterested and dispassionate view before the Committee to enable it to 
come to a proper decision having due regard to the Advocate concerned, as well as 
the entire legal profession to which he belongs. Apart from his being under section 
'3 (2) (a) an ex-officio member of the State Bar Council, section 23 (4) gives him a 
right of pre-audience over all other Advocates: 

Coming to section 35, read with section 37 the main features that emerge there, 
from are as follows :— 

1. The State Bar Council can suo motu or on receipt of a complaint, when it 
has reason to believe that an Advocate has been guilty of professional or other mis- 
conduct, refer the case to its committee. 

2. Ifthe committee does not summarily, reject the complaint, it is bound to 
fix a date for hearing the case, and it is also further bound to give notice of the date 
of hearing apart from the Advocate concerned, to the Advocate-General of the State 


-at 





3a. L.R. (1961) AC, 647. 
4 (1951) AC, 617, 
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3. The Committee is bound in the inquiry to give an opportunity of being 
heard both to the Advocate concerned and the Advocate-General. After such an 
Inquiry the Committee can pass one or other of the orders enumerated in clauses 
(a) to (d) of section 35. l 

. 4. The Advocate-General may appear before the Committee in person or 
through an Advocate appearing on his behalf. 

5. The order of the Committee have to be communicated to the Advocate- 
General and the Advocate concerned. l 

6. Against the orders passed under section 35, any person aggrieved is entitled 
„to file an appeal under section 37 to the Bar Council of India. 

While under the Bar Councils Act, the Advocate-General was associated with 
the disciplinary proceedings only when the matter was being decided by the High 
Court, after receipt of the findings submitted by the Tribunal of the Bar Council, 
it is significant to note that under the Advocates Act, the Advocate-General is asso- 
ciated.with the disciplinary proceedings right from the stage of inquiry by the Com- 
mittee. Under sub-section (2) of section 35 the Committee is bound to give notice 
of the date of hearing not only to the Advocate concerned but also to the Advocate- 
General of the State. It will be noted that disciplinary proceedings may have been 
occasioned because of a complaint made by a third party or may have been ini- 
tiated suo motu by the State Bar Council. In whatever manner the proceedings 
may have been initiated, the Advocate-General, is entitled to be given notice of 
the date of hearing. It cannot be a formal and empty notice to the Advocate- 
General, because sub-section (3) clearly indicates that the Advocate-General should 
be given an opportunity of being heard, It is significant that sub-section (3) of 
section 35 which deals with the giving of an opportunity of being heard both to the 
Advocate concerned and the Advocate-General does not make any distinction as to 
the opportunity so afforded to both of them. The same opportunity that the Advo- 
cate concerned has under sub-section (3) is also afforded to the Advocate-General. 

It is in this context of the close association of the Advocate-General with the 
‘disciplinary proceedings that the expression ‘ person aggrieved’ in section 37 has 
to be interpreted. 

There is no controversy that the order passed by the Committee was communi- 
cated to the Advocate-General. As already pointed out a series of steps is contem- 
plated under section 35 in a reference to the Committee of a case of professional 
misconduct ; notice of the date of hearing to be given to the Advocate-General, 
Advocate-General being given an opportunity of being heard at the hearing, the 
Advocate-General being entitled to appear before the Committee either in person 
or through an Advocate, and his being entitled to be communicated with a copy of 
the order passed by the Committee. It is in that context and for these purposes the 
meaning of the expression'‘‘ any person aggrieved” in section 37 (1) has to be con- 
sidered. The fact that the Advocate-General does not allege an infringement of any 
legal rights of his own is of no consequence. 


In this context the observations of Lord Hewart, C.J., in Seoanoaks Urban District 
Council v. Twynam®, are relevant. Lord Hewart C.J., at page 449 states :— 


<The question, therefore is: Is it true to say that in these circumstances and 
within the meaning of this part of this statute this respondent was a ‘ *PETSONs + sis 
DE en 


3. (1929) 2 K.B. 440, 
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aggrieved’? Now undoubtedly those words, ‘‘a person aggrieved ”, have very 
often been considered, and, if one looked at the mere terms apart from their context 
and apart from the particular circumstances, it would have been quite easy to 
marshall decisions of contradictory import. But as has been said again and again 
there is often little utility t# seating to interpret particular expressions in one statute by refer- 
ence to decisions given upon similar expressions in differant statutes which have been enacted also 
intutu. The problem with which we are concerned is not, what is the meaning 
of the expression “‘ aggrieved ” in any one of a dozen other statutes, but what is its 
meaning in this part of this statute? It is a little important to sec what this part 
of this statute is dealing with.” 

There are no restrictions or limitations imposed in section 37 of the Act giving a 
right of appeal only to the Advocate who may have been found guilty. On the 
other hand the words ‘‘ any person aggrieved” in section 37 are very wide, and, in 
my opinion, the Advocate-General of a State is one who comes within the expression 
“any person aggrieved”. 

In my view, the dissenting judgment is correct and the decision requires recon- 
sideration. 


[END œ Votoms (1970) I M. L. J. (JOURNAL.)] 
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(Reports) 
1] , JULY [1970 
[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Passent :—Ma. Jusrice P. RAMAKRISHNAN, Mn. Josrrox P.S. KAASAM 
anD Mr. Jusricz K.S. VENKATARAMAN. 


Parasurama Odayar .. Appellani* 
D. 
Appadurai Chetty and others .. Respondents. 
QOivil Procedure Gods (V of 1908), Order 5, rule 19 and Order 21, rule 66, Limitation Act 
(IX of 1908), Article 166 and 181—Applicability of Order 5 relating to manner of 


service of notice ander Order 21, rale 66— Judgment debtor's application, beyond 30 days 
iiter ald, for dalorahini of snsculara sali dt ood onthe grota he hadni aitice of walk. 
Decres-holder or auction purchaser contending that application should have been filed 
within 30 days of sale under Article 166, Limitation Act and that summons was served 
Pais ees a ee ee oe 
aa aa a E ae 
—Effet of. 
Words and Phrases —-‘‘ Shall’? and ‘‘ mqy” in the same proviston—Effect of. 


Per Verkatcraman, F7.—The provisions of Order 5 relating to the manner of 
service will apply even to the notice issued under Order 21, rule 66. 


Where the legislature has used the words “shall” and “may ” in the same provi- 
sion, that itself is an indication, that the word ‘‘ shall ” has been used in a manda- 


tory sense. 


Even in a case where the notice was not duly served and the judgment-debtor 
came to know of the date of the sale only su ently, the limitation was not 
thirty days from the date of subsequent knowledge. At the same time it should 
‘be clear that in such a case where the notice-was not duly served, it would be 
‘unreasonable to apply Article-166 and oblige him to apply within thirty days of 

“the date of sale. The solution for this difficulty is simple, namely, that in such a 
case Article 166 was not meant to apply at all and the residuary Article 181 would 
apply. Similarly under the Act of Er azi 127 (corresponding to Acticle 166 
ofthe Act 1908) would not apply and the residuary Article 137 (corresponding to 
Article 181) would apply. : 


Since it is not possible to construe Article 166 of the Limitation Act of oe 
- giving thirty days to the judgment-debtor from the date of the subsequent 
‘ledge of the sale, and the law will oblige him to file the application within the thirty 
days of the date of sale, where he has notice, actual or constructive, it is n 
that there should be strict compliance with the provision of Order.5, rule 19 
„before in decree holder or the Auction Purchaser can invite the Court to hold in 





*A.AA.O. No. 5 of 1962. 20th June, 1969. 
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law that there was a construction notice under Order 21, rule t 
debtor. 


Held, where the judgment-debtor filed an application to } 
sale declared void and the application is filed beyond thirty de 
sale, if the decree holder of the auction purchaser wants to de! 
by urging that the application should have been filed within 
gale under Article 166 of the Limitaticn Act of 1908 (or in corres; 
of the Act of 1963), for the reason that the summons had be 
affixture on the judgment-debtor as required by Order 5, rule 
that there should have been strict compliance with the prov 
rule 19 by the executing Court when it proceeded to hold the 
of the judgment-debtor. In particular, where the return of 
under rule 17 has not already been verified by the affidavit of 
the Court shall examine the serving officer on oath or cause hin 
by another Court touching his proceedings. It should also de 
the summons has been duly served, though the exact form of th 
be in any convenient form, such as, it is declaredthat ‘‘ the d 
duly served,” or“ it is declared that the service is sufficient” 
dant dulyserved”’ or “‘service sufficient”. Whatis imp 
endorsement of the Court itselfshould indicate thatthe pr 
applied his mind and considers that the summons has been¢ 


Per Ramakrishnan, 7.—The principle of inferring an implied 
service obviously cannot be extended to a case where it is not p 
an inadvertent omission on the part of the concerned Court 
cumstances clearly lead t> a doubt as to whether the affected : 
the proceedings. In such circumstances, a decision about tl 
service should and ought to have been arrived at by the ex 
a declaration should have been explicitly made. In such cs 
that the’ Court had set the defendant «x parte and proceeded t 
the proceedings, like ordering sale in execution proceedings, (01 
decree in a suit) would not ipso facto lead to the inference that t 
the necessary declaration by implication. The failure to me 
could be equally consistent with the Court having adopted a 1 
ach to the matter—an approach which is not infrequently nı 
of the subordinate Courts. There is also no scope in such ca 
- sumption about the due performance of official Acts under illust 
- 114 of the Evidence Act, because the very performance of the A 
state of doubt. 


Held, where there is no affidavit of the serving officer, and 
officer is not su ently examined by the Court there is no 
the first Part of er 5, rule 19, Civil Procedure Code, and th 
tive. Next, the safe rule is to look for.an explicit declaratio 
enjoined by the second part of Order 5, rule 19, Civil Proce 
absencé, particularly in cases where valuable rights of parties a 
ced in jeo y for exaniple by the application of the,principl 
_ tation or of the rule of constructive res judicata and where it is dov 

had notice of the proceedings proposed to be taken . 
prejudice can be caused. It may very well ha that the ci 
no means conclusive, and there can be serious doubt about th 
service for giving notice to the affected party. An explicit de 
insisted on. No precise form for such declaration need ‘be laid: 

_tion or statement by the concerned Court, in the record, wl 
show that it had applied its mind to the sufficiency of service v 
Kailasam, ¥.—In the view that the endorsement of the 
indicate that thé presiding officer “has applied his mind and. 
summons had been duly served, the decision in Adhilakshmi 


Gounder, (1944) 1 M.L.J. 36 : A.I.R. 1944 Mad. 193 has to be found as not good 
law. 


Appeal against the order of the District Court, North Arcot, at Vellore in C.M.A. 
No, 25 of 1961—O.E.A. No. 120 of 1960 in O.S., No. 10 of 1956 District Munsif 
Court, Arni. 

K. Parasaran, for R. Shanmugham, for Appellant. 


V.V. Raghavan, for Respondents. 


The Court delivered thelfollowing Judgments 

Venkataraman, F.—This Full Bench has been constituted to resolve the conflict 
of observations in Bench decisions of this Court concerning the effect of non-com- 
pliance with the provisions of Order 5, rule 19, Civil Procedure Code, relating to the 
service of summons. 


The reference arises out of an application, E.A. No. 120 of 1960, filed by one 
Parasurama Odayar, the judgment debtor in O.S.,10 of 1966 on the file of the District 
Munsif, Arni, to have it declared that the execution sale of his pro which took. 
place on 22nd July, 1959, in execution of the said decree was and void. The 
property which was sold was about threc acres in extent with a well and electric 
motor pump set. A swm of about Rs. 500 was due on the security of the property 
to the Government in ofa loan which had been taken. The property was 
sold for a sum of Rs. 11 subject to the above encumbrance and the purchaser was one 
Seshadri Iyengar, the second respondentin E.A. No. 120 of 1960. The notice of sale 
sent by registered post was returned as refused and the subsequent notice sent through 
the Court for the hearing on rgth January, 1959 is said to have been affixcd to the 
outer door of the house of Parasurama Odayar on 26th December, 1 58, by the pro- 
cess server on account of the absence of Parasurama Odayar from the village. On 
19th January, 1959, the notice in the execution petition was as follows : 


“Respondent absent. Court notice affixed. Respondent called absent. 
Set œ parte”. - 
The sale was fixed on 18th March, 1959 it finally took place on 22nd July, 
1959 and was confirmed on 28th August, 1959. 


Parasurama Odayar alleged that he came to know of the sale only on goth 
January, 1960 and he filed the eee E.A. No. 120 of 1960 on 22nd January, 
1960 to have the sale set aside. He averred that he had no notice whatever of the 
sale and that the sale conducted without notice to him was void. He claimed that 
the property was worth Rs. 10,000 initially the upset price was Rs. 9,000 subject to 
the encumbrance of Rr. 500 and urged that the sale was conducted fraudulently and 
with a material irregularity and had resulted in substantial injury to him. The 
application was resisted by the auction-purchaser. The learned District Munsif, 
who enquired into the petition, rejected his contentions and dismissed the petition 
The judgment-debtor’s appeal to the learned District Judge also failed. The Ca 
below found that he had notice of the sale, that there was sufficient compliance with 
the provisions of Order 5, rule 19, Civil Procedure Code; that since he had notice of 
the sale, he had to set aside the sale within go days under Article 166 ofthe Limita- 
tion Act, 1908, and that the sale could not be said to be void. The judgment- debtor 
preferred A.A.A.O. No. 5 of 1962 and it came on for hearing before Kailasam, J. 


Atthe outset it was pressed upon the learned Judge that property worth. 
Rs. 10,000 had been sold for Rs.511. The learned Judge apparently felt impressed 
by the contention, but held that, eyen so, the application would have to be filed 
under Order 21, rule go, Civil Procedure Code, within a period of thirty days fi 
the date of sale as required by Article 166 of the Limitation Act of 1908. To get 
over that bar, it was urged on behalf of the judgment-debtor that the starting point 
of limitation mentioned as the date of sale in Article 166 should be construed as the 
date of the judgment-debtor’s knowledge of the sale, which was goth Jenuary, 1960, 
according tohim. This contention was sought to be sustained by a reference to the 


` 


decisions of the Supreme Court in Harishchandra v. Deputy Land Acquisition Officer? 
and Stats of Panjab v. Opaisar Jehan Begum*. Those were cases relating to the period 
within which the party dissatisfied with the award of compensation by the Collector 
under the Land Acquisition Act could ask the Collector to make a reference to the 
civil Court. Where a party is not present at the time of making of the award and 
notice is not given to him of the award under section 12 (2) of the Act, the Act gives 
him six months from the date to move the Collector. It was held that the literal 
and mechanical construction would not be appropriate, and that knowledge of the 
affected by the award, actual or constructive being as exsential requirement of 
ir play and natural justice, the expression must be construed as meaning ‘‘six months 
from the date of knowledge of the Collector’s award °. With reference to this con- 
tention, Kailasam, J., pointed out that, on the facts there was the finding of the 
Courts below that the judgment-debtor came to know of the sale at least on goth 
November, 1959. What happened was that the decree holder, after the impugned 
sale, filed the next execution petition, E.P. No. 301 of 1959, to realise the balance of 
the decretal amount. Notice thereof was served on the judgment-debtor on goth 
November, 1959 and he paid the balance amount. The learned Judge accepted the 
finding of fact that he had knowledge of the date ofthe sale at least on 2oth Novem- 
ber, 1959 and, since the petition was filed more than thirty days thereafter, it would 
be time bared if Article 166 applied. 


It was then contended on behalf of the judgment-debtor that the sale was void 
ab initio, because there was no service of notice under Order 21, rule 66, that it did 
not require to be set aside at all and that consequently Article 166 of the Limitation 
Act would not apply and the residuary Article 181 would apply, providing for a 
period of three years from the time when the right to apply accrued. If this conten- 
tion was correct, there could be no doubt that the application was in time. In 
support of this contention what was urged on behalf of the judgment-debtor was that 
there was no compliance with the provisions of Order 5, rule 19; Civil Procedure 
Code, in the Court’s endorsement of rgth January, 1959 already quoted. In order 
to explain this contention, it is necessary to quote er 5, rules 17 and 19: 


‘17. Where the defendant or his agent or such other person as aforesaid refuses 
to sign the acknowledgment, or where the serving officer, after using all due and 
reasonable diligence, cannot find the defendant and there is no agent empowered 
to accept service of the summons on his behalf nor any other person on whom 

‘service can be made, the serving officer shall affix a copy of the summons on the 
outer door or some other conspicuous part of the house in which the defendant 
ordinarily resides or carries on business or personally works for gain, and shall then 
return the original to the Court from which it was issued with a report endorsed 
thereon or annexed thereto stating that he has also affixed the copy, the circum- 
stances under which he did so, and the name and address of the person (if any) 
by whom the house was identified and in whose presence the copy was affixed. 


1g. Where a summons is returned under rule 17, the Court shall, if the return 
under that rule has not been verified by the affidavit of the serving officer, and may, 
if it has been’so verified, examine the serving officer on oath or cause him to be so 
examined by another Court, touching his proceedings, and may make such further 
enquiry in the matter as it thinks fit, and shall either declare that the summons has 
been duly served or order such service as it thinks fit ”. à 


‘What was contended before Kailasam, J., on behalf of the judgment-debtor 
was that in two particulars there was no compliance with the provisions of Order 5, 
tule 19 firstly, there was no affidavit of the serving ‘officer (process server) before the 
Nazir and consequently the Court was bound to examine the process server on oath, 
but that was not done ; secondly, the Court did not declare that the summons had 
been duly served. The facts bearing on these contentions are these. After the alle- 


enero 
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ged refusal of the postal notice, the execution petition wasadjourned to 19th January, 
1959, and two notices were issued. The first was the notice under Order 21, rule 66 
(2) (which says that the terms of the proclamation ofsale shall be settled after notice 
to the decree-holder and the judgment-debtor, and the other was the notice of an 

lication by the decree-holder to reduce the upset price. The summonses are 
hibit B-6 and B-9. Both of them were affixed on 26th December, 1958, to the 
outer door of the house of the fjudgment-debtor. The endorsements are similar. 
It is sufficient to note the endorsement in Exhibit B-6. There is first the endorse- 
ment dated 26th December, 1958 of the Karnam to the following effect : 


“On enquiry made about the defendant mentioned in the notice, he is not to 
be found. It is learnt from the neighbours and the women of the house that he 
has gone to Odukathur of Vellore taluk andthe date of his return is not mown. 
Hence the summons is affixed to the outer of door his residential house.” 


Below there is a ‘return’ dated 5th January, 1959 of the process server, 
Kuppuswami, stating : 

“I made enquiries on 26th December, 1958 about the defendant herein in 
Nadukuppam village in Arni taluk. It was learnt from the neighbours that he 
had gone to Odukathur of Vellore taluk and that his date of return was.not known. 
Hence copy of the summons was affixed to the outer door of his residential-house 
with the as a witness.” 


There is an endorsement of the Nazir to thé following effect : 
“P.S.A. Defendant absent, affixed.” 


It is stated before us that “ P.S.A.” means “‘ process server aioa. ” Before 
Kailasam, J., what was stated was that the words meant “ party solemnly affirmed”, 
but that makes nc difference. The point made on behalf of the appellant and 
accepted by Kailasam, J., was that these words would only mean that the process 
server solemnly affirmed the facts stated in the return before the Nazir, but 
under Order 5, rule 19 besides that, an affidavit of the serving officer was necessary, 
but no such affidavit was taken by the Nazir and therefore it was incumbent on the 
Court, under the first part cf Order 5, rule 19, to examine the serving officer on oath. 
That, ‘however, was not done. The penei Judge accepted this contention observ- 
ing : 

“There is no verification by the serving officer and the words written and initia- 

led by the Nazir will not have the effect of the serving officer yeniiying the return 
by affidavit.” 


Secondly, it was urged before Kailasam, J., that deeman declaration by the 
execu Court that the summons had been duly served as required by the second. 
of Order 5, rule 19. We have already quoted the endorsement dated 19th 
anuary, 1959, on the execution, petition namely “respondent absent Court notice 
ed. Respondent called, absent. Set ex parte’. It is here neecessary to 
explain the words ‘respondent absent. Court notice affixed’ refer to what happened. 
in the village on 26th December, 1958 and the further words “respondent called 
absent, set ex parte” refer to what happened in the Court on 19th January, 1959. The 
point which was madeon behalf of the j judgment-debtor was that there was no declara- 
tion by the executing Court, required by Order 5, rule 19 “that the summons 
had been duly served ”. 
Kailasam, J., dealing with the first aspect, expressed himself thus : : 
“The rules Order 5, rule 19 requires that the Court shall examine, the serving 
officer on oath, if the return has not been, verified by the affidavit of the serving 
officer. It also requires that the Court must either declare that summons has 
been duly served or order such service as it thinks fit. No decision has been cited 
before me as to the consequence of failure of the Court to examine the serving 
officer, when the return is not verified by affidavit. .As the word ‘shall’ is 
used, unless contrary intention appears, it must be taken ‘that the rule is manda. 
tory and failure to observe the rule will render the service void.” 
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On the second aspect, the learned Judge expressed himself thus : 


“ Regarding the failure by the Court to declare summons duly served or not, 
there is conflict of authorities”. 


The learned Judge went on the point out the conflict ofauthorities. ‘Thus in two 
Bench decisions in Azhagappa Ghetti v. Ramanatha! and Ramanatha v. Veerappa*, it 
was held that, where there was no declaration by the Court under Order 5, rule 19, 
in the previous execution petition, the judgment debtor would not be precluded by 
the doctrine of constructive res judicata in the later execution petition, from putting 
forward his objections to the execution. These decisions were followed by single 
Judges in three decisions, namely, Ramaswami Chettiar v. Chinnappa Chetiy?, Viswanatha 
v. Murugappa*, and Palani v. Thaivanai®. As os these, there are two Bench 
decisions in Venkatarayanim Varu v. Ghiana Bapanna®, d Govinda Kriskna v. Sankara- 
dinga", where it was held that, though the provisions df Order 5, rule 19 are mandatory 
the Court spell out an implied declaration that the summons had been duly served 
and that the absence of such an express declaration does not involve as a necessary 
consequence a finding that summons had not heen duly served. Kailasam J., felt 
that it was, difficult to reconcile these views and observed : 


“In view of this conflict, it is desirable that there should be an authoritative 
decision on the point. The question whether non-compliance of the i t 
under Order 5, rule 19 would make the service of summons ietecaes or 
not has to be considered. The matter will be placed before my Lord the Chief 
Justice as to posting it before a Bench or a Full chi?’ 


That is how the matter has come before us. 


It will be noted that the appeal itself has not been referred to us and has there- 
fore to go back to Kailasam, J. for decision after the expression of the opinion by the 
Full Bench on the question referred. The question referred is wheher the non-com- 
pliance of the requirements of Order 5, rule 19 would make the service of summons 
‘ineffective or not, and this question has to be considered with reference to the appli- 
cation filed by the judgment-debtor to avoid the sale (to use a colourless expression). 


At the outset we have to dispose of a preliminary point made by Sri V. V. 
Raghavan, the learned Counsel for the second respondent auction-purchaser, that 
in respect of such an application in execution proceeding, Order 5, rule 19 would 
not in terms apply, that therefore the Court was not bound to see whether the pro- 
visions had been strictly complied with, and that it was enough if it was satisfied 
that the provisions had been substantially complied with. In support of’ this 
contention the learned Counsel relies on two decisions, one of Hel ivy Council 
in Thakur Prasad v. Sheik Fakir Ullah®, and Bhusayya v. Ramakrishnayya hnayya®. These 
decisions have a sla section 141, Civil Procedure Code of 1908, and the cor- 
responding section et Civil Procedure Code of 1882. Section 141 says that 
the procedure provided ini this Code in regard to suits shall be followed, as far as 
it can be made applicable in all proceedings i in any Court of Civil jurisdiction. 
What is pointed out in these decisions is that, in respect of execution proceedings, 
there is Order 21 which provides a detailed procedure, and consequently the general 
procedure prescribed elsewhere in the Code cannot be made applicable to execution 
proceedings, But this contention of the learned .Counsel overlooks: the provisions 
of Order 38, rule 2, which says that “all orders, notices and other documents required 
‘by this Code to be given to or served on any person shall be served in the manner 
provided for the service of summons.” There is no provision in Order 21 as to the 
manner of service of the notice under Order 21, rule 66 and hence Order 48, rule 2, 
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will apply, which means that the provisions of Order 5 relating to the manner of 
service will apply even to the notice issued under Order 21, rule 66. Hence the 
provisions of Order 5, rule 19 will apply. 


In answering the reference about the effect of the non-compliance with the 
provisions of Order 5, rule 19, we must remember that we are not answering the 
utstion in the abstract, but in relation to an application to have the execution sale 
vclared void. We will have to remember further that the gon has been raised 
by the appellant in order to contend that.Article 166 of the Limitation Act of 1908, 
prescribing a shorter period of limitation of thirty days from the date of the sale 
did not apply to him and that, consequently the residuary Article 181 applied. 
This being the context in which the effect of the non-compliance with the provisions 
of Order 5, rule 1g has to be considered, it will be necessary to have an idea as to 
now the appzllant can contend that Article 166 would not apply, if Order 5, rule 19 
‘was not strictly complied with, when Article 166 of the Limitation Act of 1908 or 
the corresponding Article 127 of the new Limitation Act of 1963 prescribes a period 
of thirty days from the date of the sale for making the application to set aside the 
execution sale, it assumes that the Judgment-debtor knew of the date of the sale, 
either actually or constructively and would therefore be in a position to make the 
application within thirty days of the date of the sale. Ifhe was personally served 
with the notice under Order 21, rule 66, there could be no difficulty in fixing him 
with knowledge of the date of the sale; even if he chooses to be absent from the 
Court in response to the notice under Order 21, rule 66, the law will say that it was 
his duty to be present and that he had constructive notice of the date of the sale. 
But it may not be possible always to effect personal service of the notice of the sale 
(meaning thereby the notice under Order 21, rule 66). Indeed, if personal service 
were to be insisted on the judgment-debtor, he might evade personal service and a 
premium could be put on such evasion. That is why the law has prescribed under 
Order 5, rule rg that even if the notice is served by affixture, the Court could declare 
that he has been duly served or alternatively the Court could order substituted 
service under Order 5, rule 20. In either case, the Court is enabled to proceed 
fucthsr d3pite the absence of personal service and despite the possible absence of 
ioe ey emacs In such a case, the law will say that ep eae ER 
had constructive notice and would expect the judgment-debtor to file the application 
within thirty days from the date ofthe sale. But, since it is possible that, inspite of 
the declaration of due service of the Court under Order 5, rule 19 or of substituted 
service under Order 5, rule 20 the judgment-debtor may not have actually known 
of the date of the sale, it should be open to him to satisfy the Court that actually 
he did not have notice of the sale and did not even otherwise know of the sale and 
that the application of Article 166 would take away his valuable right. At this 
stage it is pertinent to recall the observations of their Lordships of-the Supreme 
Court in Sangram Singh v. Election Tribunal, Kotak).  . 


“ Next there must be ever present to the mind the fact that our laws of proce- 
dure are grounded on a principle of natural justice which requires that men 
should not be condemned unheard, that decisions should not be reached behind 
their backs, that proceedings that affect their lives and pro should not con- 
tinue in their absence and that.they should not be precluded from participat- 
ing in them, Of course, there must be exemptions and where they are clearly 
defined they must be given effect to. But taken by and large, and subject to 
that proviso, our laws of procedure should be construed, wherever that is reason- 
ably possible, in the light of that principle.” 


But apart from the above right of the judgment-debtor himself, it should be clear 
that in order that the exscuting Court may initially have jurisdiction to proceed 
with the ex:cution, despite the absence of personal service, the executing Court 
should strictly comply. with the provisions of Order 5, rule 19 (if it wants to hold 
under that provision that there has been due service). The imperative nature of 
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pores rovisions of Order 5, rule 19 should therefore be obvious. This is also borne 
out by the use of the word “shall” in the two parts of Order 5, rule 19, as contrasted 
with the use of the word “may” in the rule. Where the Legislature has used the 
words “shall” and “may” in the same provision, that itself is an indication, that the 
word “shall” has been used in a mandatory sense. That has been pointed out by 
their Lordhips of the Supreme Court in Famairay v. State of Matarashts", construing 
section 540, Criminal Procedure Code. That runs:— 


“ Any Court may at any stage of any enquiry, trial or aher proceedings under 
this Code summon any person or a witness, or examine any person already cxe mi- 
ned, and the Court shall summon and examine or recall and re-cxemine any such 
person if his evidence appears to it essential to the just decision of the case.’ 


Their Lordships pointed out:— 


“ The section is in two parts. The first part gives a discretionary power, but 
the latter part is mandatory. ‘The use of the word “‘ may ” in the first part and 
of the word “shall” in the second firmly establishes this difference.” 


Now let us consider the rule more closely. The first part says that, where a 
summons has been returned under rule 17, the Court shall, if the return under that 
rule has not been verified by the affidavit of the serving officer, and may, if it has 
been so verified examine the serving officer on oath or cause him tobe so examined. 
by another Court, touching his proceedings, and may make such further inquiry 
in the matter as it thinks fit. Thus it says that, where the return under rule 17 has 
not been verified by the affidavit of the serving officer, the Court shall examine him 
on oath and it is mandatory. It there is an affidavit, it means that the serving 
officer has stated something on oath and, if the statement turns out to be false he 
could be prosecuted. That itself would put him on guard and make him adhere to 
the truth as far as possible and would minimise the chances of a false return of 
service. It is with the same object that the Court is required to examine him on 
oath where he has not verified the return by an affidavit before the prescribed 
officer (Nazir). We know of numerous instances where defendants and Judgment- 
debtors come to the Court and state that the process-server has not come to their 
place at all and that the alleged affixture is a myth and there are several cases where 
such a contention of the defendant or judgment-debtor has been accepted by the 
Courts. Such a danger would be minimised if the Court adheres to the provisions 
of Order 5, rule 1g. Ifit makes it a point to question the serving officer as to what 
he did when he went to the village and what attempts he made to get at the defen- 
dant, there is no doubt that the service would be more real and effective than it 
would be otherwise. We cannot really overem ise the importance of this 
provision. Very often there is room for thinking that the Court does not even look 
into the return, but simply says “Service sufficient defendant absent; set «x parte” 
That defeats the statutory purpose for which the detailed provisions have been 
enacted with anxiety by the Legislature. 


Sri V. V. Raghavan, the learned Counsel for the auction- -purchaser was alive 
to the importance of the affidavit, but sought to contend that, since the procesr~ 
server was affirmed by the Nazir, according to the letters ‘P.S.A.” it must be taken 
that what was affirmed was an affidavit. We ruled that such an argument was not 
open to him before the Full Bench, because the referring Judge has himself held that 
there was no affidavit in this case, and that point has not been referred to us for 
decision again, The only question ‘referred is what the effect of the want of effidavit 
is and we have already indicated our opinion that it is essential. 


For the reasons already indicated, it is clear that the Legislature intends that 
there should be an express declaration by the Court that the summons has been 
duly served, though the exact form of that declaration may be in any convenient 
form, such as, “ It is declared that the defendant hes been duly served” or“ it is 
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“service sufficient.” What is important is that the endorsement of the Court itself 
should indicate that the presiding officer has applied his mind and considers that 
the summons has been duly served. It is also desirable that before making such 
a declaration the Court indicates why it makes tuch a declaration. For instance, 
it may be that three different process servers had gone on different occasions and 
on every one of those occasions the judgment-debtor was absent and the Court 
feels that the judgment-debtor must really have come to know ofthe matter. Apart 
from the fact that the use of the word “ shall ”?” by the Legislaturein the Poneidie 
part of the rule in contrast with the use of the word “may” in the carlicr part of 
the rule itself indicates that the Legislarure meant the concluding partof the rule 
‘shall either declare that the summons has been duly served ” to be mandatory 
we must emphasise what we have already stated, namely, that since after such 
declaration of due service the decree holder-wants to contend that the judgment- 
debtor has had constructive notice of the date of the sale and should therefore have 
filed the application to set aside the sale within ronda under Article 166, it 
is obvious that strict complience with the provisions of Order, 5 1ule 19 is neccesary 
oe the decree-holder can limit the judgment-debtor to the shorter pericd of 
imitation. 


At this stage, however, I must point out that the contention initially urged 
before Kailasam J., on behalf of the judgment-debtor that the starting point under 
Article 166 of the Limitation Act of 1g08 would be the judgment-debtor’s knowledge 
of the sale would have.a material bearing on the question we are now considering, 
whether strict compliance with Order 5, rule 19 is necessary. It may be noted 
that the initial contention that the judgment-debtor’s subsequent knowledge of the 
date of sale would be the starting point was put forth as a matter of construction of 
Article 166 itself irrespective of the question whether thcre was due :ervice of notice 
under Order 21, rule 66 within the meaning of Order 5, tule 66 thatis to say, the 
argument proceeded on the footing. that cven if there had been due scrvice, and. 
Article 166 applied, the starting point of limitation would be the judgment-debtor’s 
subsequent knowledge of the date of sale. If that contention were correct, it could 
be urged (on behalf of the decree-holder or the auction purchaser), that the Court 
need not at all bother whether there had been strict compliance with the provisions 
of Order 5, rule 19, because, whether there was strict compliance or not the starting 
ok oe would be the judgment-debtor’s subsequent knowledge of the 

te o sale. 


In my opinion, however, Article 166 of the Limitation Act of 1908 cenrot be 
construed. as initially contended for before Kailasam, J., on behalf of the judgment- 
debtor. The only words used in Column 3 were “‘the date of the sale” and there 
were no words making the judgment debtor’s subsequent knowledge of the date of 
the sale as a relevant criterion for the starting point. It is well to remember that the 
Limitation Act of 1908 (and thisisalso true of the Act of 1963) contains several 
Articles (e.g. 32, 48, go, 164, 169) which mention knowledge as a material factor 
for the starting point of limitation, but others like Article 166 do not mention it. 
Obviously the Legislature intended that in the latter provisions subsequent know- 
ledge would not be a material factor in fixing the starting point of limitation, In 
particular wo may contrast Article 166 with Article “i and 169 of the Act of 1908. 





Description of Period of Time from which period 
application. limitation. begins to run. 
(1) (2) (3) 


164. By a defendant, for an order to Thirty days. The date of the decree 


set aside a decree passed ex or, where the summons 
parte. was not duly served, 
when tbe applicant has 
knowledge of the 
decree. 
169. For the re-hearing of an appeal Thirty days. The date of the decree 
heard ex parts. in appeal or where 


notice of the appeal 
was not duly served, 


when the applicant has 
knowledge of the 
decree. 


Thus in Articles 164 and 169 knowledge becomes a material factor only when 
the summons or notice was not duly served. But there are no such words in 
-Article 166 even in a case where the notice was not duly served. This is clear 
indication that even in a case where the notice was not duly served and the judgment- 
‘debtor came to know of the date of the sale only subsequently, the limitation was 
not thirty days from the date of the subsequent knowledge. At the same time it 
‘should be clear that in such a case where the notice was not duly served, it would 
be unreasonable to apply Article 166 and oblige him to apply within thirty days of 
‘the date of sale. The solution for this difficulty is simple, namely that in such a case 
Article 166 was not meant to apply at all and the residuary Article 181 would apply. 
‘Similarly under the Act of 1968 Article 127 (corresponding to Article 166 of the 
-Act 1908) would not apply and the residuary Article 137 (corresponding to Article 
181) would apply. Where the Legislature simply mentioned. “The date of the 
sale” as the starting point in Article 166 of the Act of 1908, (or Article 127 of the 
new Act) it would not be open to the Court to add words substituting the date of 
the judgment-debtor’s subsequent knowledge as the starting point but preserving 
the period of thirty days. To add such words would make the words ‘the date of 
the sale, thoroughly useless, because in every case the qudpment- debtor would 
by-pass the provision and file the application within thirty days of his subse- 
‘question knowledge. If that was the intention of the the Legislature, it could 
simply have enacted the third column of Article 166 as “‘the date of the judgment- 

debtor’s knowledge of the sale.” 


The decisions of the Supreme Court in Hartshchandar v. Deputy Land Acquisition 
Officer?, and State of Punjab v.'Quisar Jehan Begum”, cannot, therefore, be extended 
to the fixation of the starting point under Article 166 of the Limitation Act of 1g08 
or the co onding Article 127 of the Limitation Act of 1963. Those decisions 
will have to be understood with reference to the fact that fades the Land Acquisi- 
tion Act, very often the Collector makes the award without fixing the date before 
hand, and consequently the ‘party may not be present when the award is made. 
That is why section 12 of the Land Acquisition Act itself requires thatin sucha 
case the Collector shall give immediate notice of the award to the party interested. 
Ifsuch notice is issued, he is given six weeks from the receipt of the notice for making 
the application or reference to the civil Court; but where no notice is issued under 
section 12 (2), he is given six months fromthe date of the Collector’s award, and 
in such a case it stands to reason that the period of limitation should count from the 
date when the party gets notice of the award, actually or constructively. The 
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situation before the executing Court, is, however, entirely different, because here 
notice is given even before the holding of the sale under Order a1, rule 66 and the 
date of sale is fixed after such notice. Once that notice is served,-actually or 
constructively, the law presumes that the judgment-debtor knows of the sale and 
sees nò injustice in his being required to file the application to set aside the sale within 
thirty days of the date ofthe sale. Ifhowever, he proves that inspite of the presump- 
tion of law of actual or constructive notice, he did not factually have notice, the law 
will come to his rescue bysaying that Article 166,would not apply to him at all that 
the residuary Article 181 would apply. Instances where the judgment debtor-may 
satisfv the Court that he had actually no notice ofthe sale are givenin by Gyearammal 
v, Abdal Hussain Sahib1,forinstance that the summons was not really, served upon 
him, but on somebody else one such instance is Gopal Chettiar v. Mariasusai Pillai® 
or that what was served was not the summons in the suit, etc. Similarly several 
cases are collected in the A.I.R. Commentaries on the Civil Procedure Code 1963 
Edn. under Order g, rule 13, Note 18, where inan application to set aside the ex 
parte decree on the ground that the summons was not duly served, the Court actually 
examined all the materials and circumstances of the case to see whether in fact the 
defendant had been duly served. 


I may sum up this portion of the case by observing that, since it is not possible 
to construe Article 166 of the Limitation Act of 1908 as giving thirty days to the 
judgment-debtor from the date of the araen tae knowledge of the sale, and the 
law will oblige him to file the application within thirty days of the date of the sale, 
where he has notice, actual or constructive, it is necessary that there should be strict 
compliance with the provisions of Order 5, rule 19, before the decree-holder or the 
auction-purchaser can invite the Court to hold that in law there was constructive 
notice under Order 21, rule 66 to the judgment-debtor. 


The above conclusion of ours about the imperative nature of the provisions of 
‘Order 5, rule rg in a leter application by the judgment debtor to have the execu- 
tion sale declared void is supported by several decisions cited by Sri K. Parasaran, 
though they are not direct desta in the sense of the question having been consi- ` 
dered in an application to have the execution sale declared void. We shall consider 
the decisions chronologically, as far as possible. 


: Taking first the Madras decisions Venkobackar v. Raghavendrachar® was a deci- 
sion renderet, in 1908, witn reference io section 82, Civil Procedure Cocc, 1882 
{corresponuing to Ord =r 5, rule rg of the Civil Procedure Code of 1908), and Article 
169 of the Limitation Act, 1877. It was an application for rehearing cf an eppeal 
heard ex parie. Article 169 as it then was, ibed a period of thirty days from 
the date of the decree in appeal. The ppolication was fied more than thirty days 
later and was dismissed by the District Judge on that ground. In the appeal the 
Judgment of the Bench was this: 


“The District Judge has dismissed the applicetion as barred by limitation. 
The appellant's case is that be never had any notice of ine appeal. The return 
on the notice is that it was tendered to the younger brother of the appellant. 
Under section 82 Civil Procedure Code it was the duty of tne Court before pro- 
ceeding with tne app.al to declare that the notice had been duly served. This 
the Court, a: the record shews, did not do, and without such declaration there 
is no suffizient service. If, in fact, the app:llant had notice of the appeal, Article 
169 of Schr dule II of the Limitation Act can have no application. We, therefere, 
set aside the order of the District Judge and remand the case fur disposal on 
merits.’ 

The reasoning of the above decision will apply with equal force to an appli- 

cation, as we have in the presert case, to avoid the sale on ths ground that the Judg- 
ament-debtor did nət have notice at all under Order 21, rule 66. -Order 21, rule 66 
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so far as material, enacts thet, where any property is ordered to be sold by public 
auction in execution of a decree, the Court shall cause a proclamation of the inten- 
ded sale to be drawn up in the language of such Court, and that the terms cf such 
proclemation shall be settledin Court after netice to the decrec-holder and the 
judgment-debtor, except in cases where notices have already been issued under 
Order 21, rule 64, and such proclamation shall state the time and place of tale, etc. 
In the corresponding section 287 of the Code of 1882, the words “after notice to 
the decree-holder and the judgment-debtcr” were not tbere. The additicn of 
the words only emphasises the necessity of tne notice to the yudgment dcktor which 
should even otherwise be obvious, because bc fore proceeding t> sell a man’s property 
the Court must give notice to him that it i3 going to sell his propery on such and 
such a date. Ifa man does not have such notice, how can he be expected to file 
th: application under Article 166 within thirty days of the sale? 


The above decision setiucs twe points (1) that want of declarauon cf due ecivice 
under section 82, Civil Procedure Code of 1882 meant that there was no sufficient 
service in the eye of law and (2) that, if the respondcnt in the original appeal hed 
no notice cf the appeal and ic was beard ex prte, Article 169 of Schedule II of 
the Limitation Act of 1877 could have no application. This reasoning would apply 
by analogy to both the aspects of the application before usto have the sale declared. 
void on the ground that the judgment-debteor bad no notice under Order 21, rule 66. 
Firstly, siace there was no delaiar under Ordcr 5, rule 19, that there was due 
service, there was no sufficient service in the eye of law, so faras Order 5, rule 19 
is concerned. Secondly, ifthe judgment-debtor had fectually no notice, Article 166 
of the Limitation Act of 1908 would not apply to him atall. It mey be noted that 
the wording of column 3 of Article 169 of the Limitation Act, 1877 was exactly 
similar to the wording of Article 166 of the Limitation Act of ‘aed, in that the 
starting point of limitation was mentioned in Article 169 as the date of the decree 
in ap It was only in Act of 1g08 that column g of Article 169 was amended. 
so as to read thus:— 


“ The date of the decree in appeal or, where notice of the appeal was not duly 
served when applicant had knowledge of the decree.” 


This wording of the Act of 1908 has been kept up in the new Act of 1963, where 
Article 164 and 169 of the Act of 1908, have tcen clubbed together as Article 123. 
In other words, subsequent knowledge of the date >f the decree was not material 
factor in fixing the starting point of limitation in Article 169 <f the Limitation Act 
of 1877, and that was why it was held that, where the respondent in the oringinal 
appeal had no notice cf the appeal, Article 169 of the Limitation Act of 1877 
did not apply at all. On the same reas:ning we havı to hold that Article 166 of 
the Act of 1908, which is similarly worded, would not apply to a case where the 
judgment-dsbtor has factually no prior notice of the date of the sale. 


The next casc referred to is Vsllajapps Chetty v. Vesrappa Chetty1, It was ar 
application undr Order 9, rule 1g to set aside an ew parts decree. The entry of 
the Court in the suit was, “defendants 1, 2, 5 and 6 absent, ex parte.” The learned 
Judpes were prepared to hold vhat there had beer a declaration under (Ord:r 5, 
rule 19, that th: summons had been duly served. Fut held that the learned Sub ordi- 
nate Judge was not justified in making the declaration and should have ordered 
fresh notice; this is clear from the reference to the previous decisions and the argu- 
ments. We do not think that the decision is of any help on the question before 
us. 


Peringadi Abdul Rakimanhaji v. Brrament vida Karuvenkatath Modin,® was a decision 
of Ramesam, J., in which the learned Judge in an application under section 25 of 
the Provincial Small Cause Courts Act, set aside in revision the ex parte decree on the 
ground that no order had been passed under Order 5, rule 19 declaring that the- 
summon! had been duly served. This consideraticn will apply cqually to the 
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application to have the execution sale declared void on the ground that no declara- 
tion of due service had been made under Order 5, rule 19. 


In Syrdararajtlu v. Narayanaswami' decided by Srinivasa Aiyangar, J., the 
facts were these. In the previous execution petition of 1924, en order for the arrest 
of the second defendant was passed, but no batta was paid and the order was not 
carried out. In the latter execution petition he sought to contend that the prior 
execution petition was barred by limitation, The decree-holder set up the plea 
of constructive res judicata. The judgment-debtor demurred by urging that hee 
was no declaration of the service under Order 5, rule 1g in the previous execution 
petition. His contention prevailed with the executing Court. The revision peti- 
tion filed by the decree-holder was dismissed by Srinivasa Aiyangar J., The relevant 
entry in the execution petition of 1924 may be stated in two parts: 


“ Defendants affixed 7th November, 1924 as defendant 1 gone out, driving 
out, his wife said.” 


“ Absent..........05 arrest defendant 2, 25th November, 1924.” 


The first part was in the handwriting of the clerk. Tbe second part was in 
the handwriting of the presiding officer. Srinivasa Aiyangar, J. held that there 
was no declaration by the Court of the sufficiency of th: service of the notice within 
the meaning of Order 5, rule 19 and tbat consequently plea of constructive res 
judicata would not apply. It was urged on behalf of the decree-holder that the very 
fact that the Court, after referrine to the absence of the judgment-debtors had pro~ 
ceeded to order execution must be regarded as impliedly including a declaration 
that the service was sufficient and proper. Srinivasa Aiyangar, J., repelled that 
submission and observed:— 4 


“I am not sorry for my being unable to accede to the contention especially 
having regard to the unfortunate practice that has grown up at any rate in this 
presidency of not paying sufficient attention to the servic: of processes. When 
the law requires that the Court should declare the proper service of a notice or 
process, the mere omission to make such a declaration is not in my opinion a 
mere irregularity. Whatever it may be in the ordinary cases, I am satisfied that 
when the rule ia is sought to be invoked is the rule of constructive res judicata 
the rules relating to proper service of notice cannot be two strictly adhered to.” 


Lower down:— : 
“ For my part it seems to me that when the law required the Court to make a 
formal declaration about the propriety of the service, it requires the Court to 
pronounce upon such propriety in a judicial manner and it is obvious that the 
sufficiency or otherwise of the service required to be decided on by the Court 
should not be left merely to the office. I hold therefore that such a formal decla- 
ration of the propriety of service is really necessary, at any rate, in all cases in 
which on the basis of such proper service the rule of constructive res fatdicata is 
sought to be availed of.” 


The above decision bas been a ig and followed by Walsh and Bardswell, JJ. 
in Azhagappa Gheity v. Ramanatha i3, The judgment debtors pleaded that the 
decree was not executable. It was urged that they were precluded from raising 
such a contention on the principle of constructive res judicata by an order in a prior 
exscution pttition. But in the price execution petition there was no declaration 
by the Court that the summons had been duly served as required by Order 5,, 
rule 19. It was held that consequently the omission was fatal and that the principle 
of constructive res judicata could not be invoked against the defendants. e 
decision of Srinivasa Aiyangar, J., and that of the Bench were followed by Walsh, J. 
on the sams point of constructive res jadicata in Chettiar v. Chinnappa 
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Chstti.1 The Judgment debtor was premitted to raise the plea 
the order in the previous execution petition directing his arn 
that in the previous execution petition there was no declaration 
Order 5, rule 19. 

Before noticing the other decisions, I may pause here ar 
away that the principle of these decisions on the question of co 
will apply equally to an application to have the execution sale 
analogy consists in this; the doctrine of constructive res judi 
preclude the judgment-debtor from raising the pleas otherwi 
therefore, it was necessary to prove that he had notice of the 
which he failed to take the plea and it was in that connection i 
compliance with the provisions of Order 5, rule 19 was neceas 
the judgment-debtor is toid that he must apply within thirty 
the sale under Article 166, and, in order that he may be pinnec 
period, it is necessary that he should have had notice; in other w 
due compliance with the provisions of Order 5, rule 19. 


Th next decision chrenologically ir point of time cited b 
that of Pandrang Row, J., in Viswanatha v. AMuruaeppe: It wa 
set aside a sale on the ground that there was no due service ¢ 
Order 21, rule 66, because there was no declaration under O; 
the service by affixture was sufficient. The learned Judge : 
and set aside the sale on the ground that th:re was no due servic 
Order 21, rule 66, because there was no declaration under Or 
the service by affixture was sufficient, or due service. 


The learned Judge observed : 


“ The provisions of Order 5, rule 19, Civil Procedure Code 
when there is no declaration that the service is due service, 
held to bave been effected at all, and the case is one in which 
service at all of the sale proclamation, and the judgment deb 
nity to represent what they had to say to the Court, before th: 
sale proclamation.” 


It must be added, however, that no question of the non-app 
166 was discussed probably the application was filed within t 
the date of the sale. 
The Bench decision in Chstti v. Ramanatha Chett 
Pandranga Row and Menon, JJ., in Ramaigtha Chettiar v 
The facts are rather ccmplicated, but it is enough to state the q 
a particular order dated bth October, 1928 in E.P. No. 104 of 1! 
~ decree in O.S. No. 330 of 1911 directing attachment would const 
to preclude the contention of the judgment-debtor later on | 
execution petition was not maintainable and was time barred. 
ration by‘the Court under Order 5, rule 1g that there was suffi 
104 of 1928. On that ground it was held that the principle 
jadic ta cou'd not be applied in execution proceedings. The Cc 
“No doubt that order was passed on an application to ext 
if notice had keen served in person on the’ judgment-dettor : 
appear to object to the execution being allowea on the groun 
is barred by limitation, his failure to do sc coupled with the c 
would constitute a bar in any later proceeding. In this-parti 
thire wes n> pereonal rervice nor was there any declaraticz 
there was sufficient service. This question was considered 
Court in Azhagappa Chetti v. Ramanstina Chetti®, and it wa: 
unless there is declaration by the Court that the service mi 
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rule 17 is sufficient as required by Order 5, rule 19, Civil Procedure Code any 
order passed by the Court in the absence cf the judgment-debtor wi'l not consti-- 
tute res judicata.” 


Jn that particular case notice was affixed on the ground that it ba: been refused,. 
but it was held that, whether the afftrture was by reason of the absence or by reason 
of refusal, the declaration under Order 4, rule 19, was necessary. 


Next there is a decision of Pandrang Row, J., in Palentappa Ghetti v. Thavanat 
Ackit, A decree af the Sub-Court, Siveganga was ordered to be transmitted to the- 
Sub-Court, Devaksttai. Before the Sub-Court Devakottai, the judgment-debtor 
raised pleas of limitation and discharge. The decree-holder pleaded that the crder- 
of transmission would operate as res judicata. The contenticn wes repelled thus: 


~ The order of transmission would no dcubt opsrate as res padicata if really it 
was passed after due service of notice of the petition on the judgment-debtor.. 
There was no personal service; the service was by affirture, the reascn for affixture- 
being refused by the yudgment-debtor to acknowledge rceipt of the notice. 
In such a case, as required by Order 5, rule 19, Civil Procedure Cede, the Court. 
shall either declare that the summons has been duly served or order such service 
as it thinks fit. In this particular case there was no such declaration. It was- 
held in Azhagappa Chetii v. Ramanatha Ghetti?, by a Bench of this Court that the 
omission of the Court to make a declaration of the kird mentioned in Order 5, 
rule 1g, Civil Procedure Code is fatal when it is sought to apply the constructive 
principle of res judicata against the Judgment-debtor: The pleas of limitation and- 
discharge have never been actually decided and the judgment-debtor is entitled. 
tc have a decision upon them, Express decisions there has been none, and no- 
decision can be implied in the absence of a proper declaration ar required by law 
of the service of notice.” 


I shall stop here for the present and turn to the lins cfauthorities on the oppasite,. 
side where it was held that a declaration under Order 5, rule 19, though mandatory 
could be implied. In re Shres Krishna Das*, (Miller and Pribey, JJ.) wes a casc 
where the learned Judges dismissed an appeal against tbe order of the City Civil: 
Judge imposing a heavy fine. The fine was imposed under section 174 Civil 
Procedure Code, 1882 (corresponding tv Order 16, rules 10 to 13 and 17 of the Code- 
of 1908) The Judgment was as follows:-— - 


~“ The appellant refused service of the summons and a copy was du'y affixed 
to his door. We do not think that ibe omission of the Judge to record under 
‘section 82 Civil Procedure Code an express declaration that the process was duly- 
served, can invalidate his order under section 174, Civil Procedure Code. The 
order on the summons, in our opinion, is sufficient declaration in the circums ances, . 
The City Civil Judge has given sufficient reasons for imposing a heavy fine.” 


The previsicns of secuion 174, Civil Procedure Cede of 1882 were as follows:— 


“Tf any person on whom a summons 10 give evidence or produce a document 
has been served fails to comply with the summons, or if any person s0 summoned 
and attending departs in contravention of rection 173, the Court may order him. 
to be ariested and brought befcre the Court. 


Provided that n> such order shall be made when the Court has reason to believe- 
that the person so feiling had a lawful excuse for such failure. 


When any person so brovght before thc Court fails to satisfy it that he had a. 
lawful excuse for not complying with the summons tke Court may sentence him. 
‘to fine not-éxceeding five hundred rupess.” ~ - 


It may be doubted whether in punishing a man for disobedience of a summons 
it is not essential that the summons should be declared to have been duly served 
in strict compliance with the rule. However, without going too far, it is enough 
eh oN LL LL 
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to distinguish the caie by noting the following features, Firstly, there were no 
words, “ has been duly served” in section 174, Further there was a proviso which 
enabled the party to satsfy the Court that he did not really have notice. Presumably 
for these reasons it was held that express declaration was not necessary and that it 
-was enough if the Court was satisfied that the defendant had refused service. 
Further, for the reasons already discussed in full, the decision is not directly appli- 
cable to the question before us. 


The next decision in point of time is that of Sadasiva Iyer and Spencer, JJ., 
in Mahomed Mesra Rowther v. Kadır Meera Rowther*, It arose out of an application 
by the judgment-debtcr to set aside the Court auction rale on the ground that notice 
had not been duly served under section 248, Criminal Procedure Code, 1882 (ccr- 
responding to Order 21, rule 22 of the Coae of 1908). The peon had returned 
the notice with the note taat it was affixed to the outer deor of the judgment, debtor 
owing to his evading servico. The executing Court (District Munsif) passed orders 
for attachment. The Jsarned Judges observed :— 

“ This Act of the Court indicates in our opinion a sufficient declaration that 

the secvice has been duly effected.” ` 


For the reasons already stated, this view requires reconsideration and it has to 
‘be held that an express declaration is necessary, though the exact form is immaterial. 


The next decision is that of Burn and Stodart J). in Venkata Raipanim Varu v. 
Chinn: Bapanna?, which arose out of an application under Order 9, rule 1g to set 
aside an et paris decree. The judgment ran thus‘— 


“ It is of course desirable that all Courts should observe the mardatory pro- 
vision in Order 5, rule 1g Civil Procedure Cod: and ‘either oeclare that the sum- 
mons has been daly served or order such further service as it thinks fit.? But we 
do not ‘think that the absence of such an express declaration will involve as a 
necessary consequence a finding that a summons has not been duly served. In 
the present case, no less than four summonses weré taken out to the appellant and 
they were all returned with reports that th: copies had been affixed because the 
appellant was absent in some place or other. After the fourth recurn of the kind 
the Court said on 24th March, 1933, defendant 7 affixed on 15th March, 1893. 
said to have gone to Tirupattur by the inmates of.the house, Called ab:ent, 
Defendant 7 æ parte. In the circumstances of thi, case we see no difficulty in 
saying that there is here an implied, though not an cxpress, deciaration of suffi- 
ciency of service on the seventh defendant. The oocisions in Azhag. Chetti v. 
Ramanatha Qksttl?, are not in point. Moreover we must agree with the learned. 
Sub-Judge that th: appellant really knew all about the suit as it was going on 
-mortgagor defendants were his son-ir-law and his grandsons and it is not possible 
to believe his stateme.its that he knew nothing about the suit until after it has 
been decreed.” i . 

In Madras the following provis» was intrcduced to Order 9, rule 13. 

‘¢ Provided further that no Court shall set aside-a decree passed ex paris merely 

on the ground that there has been an irregularity in the service of summons, if 
- it be satisfied that the defendant had notice of the date of hearing in sufficient 

time to appear and answer the plaintiff’s claim.” ; nt 
“The decision could be supported under the above proviso, but the proviso will 
not in terms apply to an application to have an execution sale declared void. 

The next decision is that of Krishnaswami Ai and Kunhi Raman, JJ. 
in Govindakrishna Aiyar v. Sankaralinga Naicker‘, e learned subordinate Judge 
set aside an execution sale on two grounds, the first of which was that the guardian 
ad litem of defendants 4 and 5 had not-been duly served with notice of the execution 
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petition, The return on the notice was not available, but what was stated to the 
High Court was that the return was that the notice was affixed because the guardian 
was not to be found and was evading service. Without a specific declaration under 
Order 5, rule 19, the Court declared these defendants ex parte. In appeal against 
the order setting aside the sale, the learned Judges, following Venkatarayanim Varu v. 
Chinna Bapaana’, were prepared to imply a declaration; with great respect, this deci- 
sion cannot be considered as a safe precedent. Apart from the reasons already given 
for the necessity of an express declaration, it may be noted that in that particular 
case even the terms of the return of the process server were not before the Court, 
and it does not appear whether that was the only service attempted and how the 
executing Court was satisfied that the guardian had been evading service, in 
cularly when in the cage of a minor the Court should normally be more a pek 
than in the case ofan adult. 


The next decision is that of Horwill, J., in Adhilakskmi Amma v. Srinivasa Gounden® 
where the judgment-debtor sought to raise the plea of limitation in a later execution 
petition, but it was urged that, because he had failed to riase the plea in the earlier 
execution petition of 1937, the principle of constructive res judicata would bar him 
from raising the plea of later. ‘The judgment debtor sought to urge in reply that 
there has been no declaration of due service under Order 5, rule 19, in the earlier 
execution and, therefore, on the principle of the prior Bench decision, the doctrine 
of constructive res judicata would not apply. Horwill. J., reviewed the case-law up 
till then, and concluded :— 


“ An examination of the various decisions indicates that one has to consider the 
facts of each case and decide on those facts whether the failure to declare a judg- 
ment debtor ex parte was a mere omission and the subsequent procedure made it 
clear that the Judge did consider the service sufficient, or whether the facts of the 
case left in some doubt the question whether there was a proper service or not. 
In the present case, the second defendant refused service on the frivolous ground 
that his father’s name was not correct, despite the fact that his father was served 
at the same time and was a party to the same proceedings. Under such circum- 
stances, the executing Court would undoubtedly have considered the service 
sufficient.” When one considers the nature of the excuse offered and the fact that 
the executing Court immediately ordered “ proclamation and sale ” it becomes 
clear that the executing Court did consider the service was sufficient, If the service 
was sufficient, then the second defendant was bound by all orders passed which 
impliedly decided any question that he might have raised with regard to the exe- 

- cutability of the decree.” 


In-my opinion, however, for the reasons already stated in full, there must be an 
express declaration -by the executing Court of due service, though, the declaration 
need not ‘be in any set form. 


Sri V.V. Raghavan referred to the decision of Yahya Ali, J., in Ammanianmal v. 
Sabapatht Pillai’, but there is no discussion and the decision is not of any help. 


The next decision is that of Krishnaswami Nayudu, J., in Adisesha Ajpar v. 
Papeammal*, holding that the doctrine of constructive res judicata could not be applied 
to shut out the pleas of the judgment-debtor, where in the earlier execution peti- 
tion there had not been an express declaration of due service. The learned Judge 
followed the Bench decision in Azhagappa Cheth v. Ramanatha Chetti®, and the other 
decisions to that effect and distinguished the decision of Horwill, J., and the deci- 
sions followed by bhim. 


In Venkataramayya v. Venkatamutha Rao*, Krishna Rao, J., followed the decision 
of HorwilJ, J., and refused to set aside the sale on the ground that there had been a 
declaration of due service of the notice under Order 21, rule 22. The two defen- 
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B dee ee were brothers and they were served by affixture. The 
second judgment-debtor put in his appearance, but his brother stayed away. The 
learned Judge observed : 


“ In these circumstances, there is prima facis no reason to think that the service 
by affixture was reduced to a formal ritual and was not sufficient for the first judg- 
ment-debtor’s obtaining knowledge of the execution proceedings.” 


The decision must be confined to the facts of that case and cannot be taken as a 
general authority. 


Other High Courts have also taken the same view as ours. In Champat Singh v. 
Mahabir Prasad', an application under Order 9, rule 13, to set aside an ex 
decree was allowed, because in the suit there hed been no express declaraticn of due 
service under Order 5, rule 19, and the necessity thereof was emphasised. 


In Farangu v. Harifishan*, the judgment-debtor. sought to raise the plea of Hae 
tation in execution, but was met by the plea of constructive res judicata. Bhide J., 
pointed out that in the earlier execution petition of 1924, there was no due service 
and consequently the principle of constructive res judicata would not apply. The 
report of rocess server showed that a copy of the notice to the appellant and 
that he aa to receive it and the Court considered the service sufficient. Bhide, J., 
re-examined the facts and held that there was no due service. He observed : 


“No copy of the notice was affixed on the outer door of the house of the appellant. 
Nor was any affidavit of the process server taken with respect to the service. The 
mere fact that the Court considered the service to be sufficient cannot conclude 
the matter.’ 

As against these, there are the following cases: In Harchaan v. Mohammed 
‘Axiznllah®, there was an application under section 25 of the Provincial Small Cause 
Courts Act against the order of the trial- Court refusing to set aside the ex parte decree. 
One of the grounds of the application was that there was no declaration of due service 
under Order 5, rule 19. The Bench held: 

“We are of opinion that there is no substance in this argument. We think that 
the declaration required by rule 1g is implicit in the circumstances attending the 
service of the summons on its return to the Court which had issued it, Further, 
the Court seized ofthe case clearly recorded in its first day’s proceedings of the 
trial of the case, ‘defendant sufficiently served °.” 


The last mentioned circumstance would distinguish the case. 


In Tehal Singh v. Chainchal Singh‘, the return of the process server showed that 
Tehal Singh, the guardian of the minorsjudgment-debtors refused to accept the notice 
sent to him under Order 21, rule 66 and a copy thereof was affixed to the outer 
door of his house. ‘The report was supported by an affidavit, but there was no 
formal order under Order 5, rule 19, that Tehal Singh had been duly served. It was 
observed: 

“The failure to pass a formal order under Order 5, rule 19, is not a material 
irregularity in this case and does not vitiate the sale”. 


The decision does not purport to be an authority for all cases. 


Ved and Co. v. Hayeem*, was an extraordinary case where the defendant, having 
received the copy of the summons, ran away with it and therefore the process server 
had no other copy to affix the house ofthe defendant. It was in these circumstances 
it was held that he had been duly served. 


atlal v. Baliprasad*, was a curious case where the suit which had been dis- 
es or default was restored and one of the defendants filed a revision puree 
against it on the ground that in eee of some other defendants there had 
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express declaration of due service under Order 5, rule 19, and, therefore the order of 
the Court below was wholly without jurisdiction. The learned Judges repelled this 
contention pointing out that the other defendants had no grievance and that that 
point could not be urged by the revision petitioner. There were only incidental 
observations about the scope of Order 5, rule 19, that it is not mandatory.. 


Some other decisions were referred to, like Manicka Goundan v. Krishna Goundar1 
Anaithalayan v.\Marudamuthu*, Ellappa Naicker v. Arumugha Serom’, Goculdas v. Dilaukh- 
ram‘, Tripura Modern Bank v. Bansen and Co.*, Chaturbhuj v. Choe Mills Co.,*, over-, 
ruling Geneshmul v. Kesoram Cotton Mulls?, But we need not discuss them in detail. 


In the result, I would answer the reference thus: where the judgment-debtor 
files an application to have the execution sale declared void and the applica- 
tion is filed beyond thirty days from the date of the sale, if the decree-holder or the 
auction-purchaser wants to defeat the application by urging that the application 
should have been filed within thirty days of the date of the sale under Article 166 
əf the Limitation Act of 1908 (or the corresponding Article 127 of the Act of 1963) 
for the reason that the summons had been duly served by affixture on the judgment- 
debtor as required by Order 5, rulerg, it is necessary that there should have been strict 
compliance with the provisions of Order 5, rule 19, by the executing Court when it 
proceeded to hold the sale in the absence of the judgment-debtor. In particular 
where the return of the process server under rule 17, has not already been verified, 
by the affidavit of the serving officer, the Court shall examine the serving officer on 
oath or cause him to be so examined by another Court touching his proceedi 
Tt should also declare expressly that the summons has been duly served, though 
exact form of that declaration may be in any convenient form, such as, “ it is declared 
that the defendant has been duly served ”, or “‘it is declared that the service is sufi- 
cient ” or simply “defendant duly served” or “service sufficient.” What is im- 
portant is that the endorsement of the Court itself, should indicate that the presiding 
officer has applied his mind and considers that the summons has been duly served. 


Ramakrishnan, F.—I had the advantage of perusing the judgment of my learned 
brother, Venkataraman, J., who bas set out the facts as well as the several decisions 
cited at the Bar atlength. It is not necessary for me to recapitulate them. 


As mentioned by my learned brother, we did not allow arguments to re-open the 
finding of Kailasam, J., that in the present case the process server has not supplied 
an affidavit to verify the return. As a result there is non-compliance with the provi- 
sions of the first part of Order 5, rule 19, Civil Procedure Code. That itself would. 
render the service invalid. No authority has been cited before us to show that the 
failure of the serving officer to verify the return by an affidavit can be condoned. 


The learned Judge (Kailasam, J.)could have himself set aside the execution sale 
on the finding of fact about the non-compliance with the first part of Order 5, rule 19, 
Civil Procedure Code; but the learned Judge apparently was of the opinion that, for 
the sake of giving a complete decision, it would be appropriate if he gave finding also 
in regard to the compliance with the second part of Order 5, rule 19, Civil Procedure 
Code, namely, the making of a declaration by the Court that the summons has been 
duly served. Since in the view of the learned Judge there is a conflict on this 
int, he has sought to obtain the opinion of a Full Bench. That is how the matter 
has come up before this Full Bench. ' 


The notice by registered post to the judgment-debtor was returned as refused. 


When the Court notice was thereafter for service by the process server, the 
judgment-debtor was rted to be absent in his house, and the process-server then 
served the notice by under Order 5, rule 17, Civil Procedure Code. He 


made a return as required under Order 5, rule 18, Civil Procedure Code, on the 





1, (1948) 2 ML.J. 574: AIR 1949 Mad. 4. A.LR. 1943 Sind. 188. 
5. A.LR. 1952 Cal. 781 

2. (1953) 1 M.L J. 302. 6. ADR. 1964 Cal. 241. 

3. si 1 MLJ. 81. 7. ALR. 1952 Cal. 10. 
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docket of the summons, mentioning the above facts. On r1gth January, 1959, 
when the execution petition came for hearing, the Court noted as follows: 


“Respondent absent. Court notice affixed. Respondent called absent. 
Set em parte”. 
- The sale was thereafter fixed for 18th March, 1950, and adjourned to a further 
date, The properties were sold and the sale was confirmed on 28th August, 1959. 
e point to note is that only one attempt a to have been made to serve the 
judgment-debtor through Court. On that date the judgment-debtor was reported 
to have been absent from the village. The prior attempt was by service by regis- 
tered post. As is well known the postal peon cannot serve the notice by hf tia 
He can only return the registered notice as ‘unserved’’ Therefore the registered 
postal notice will be valid notice, only if it is actually served by delivery. In these 
circumstances, the Court has to ensure personal service by Court. Ifit is not possi- 
ble to effect personal service cither due to the refusal by the judgment debtor, or his 
absence from his house for an unreasonably long time whicb would entail long and 
vexatious proceedings prolonging the execution, stepsshould be taken to effect service 
by affixture under Order 5, rule 17, Civil Procedure Code. It is to ensure that this 
method of service is not abused and that proceedings seriously affecting a are 
not conciuded behind his back, that Order 5, rule ig, Civil Procedure Eade lays 
. down the formality of a declaration being made by the Court about due service of 
the notice by the affixture procedure. In the present case, there is the fact that 
the Court service had been taken only once. There is next the doubt which the 
learned Judge, Kailasam J., felt about the existence of an affidavit by the serving 
officer. > Thesé circumstances clearly gave an occasion for the executing Court to 
apply its mind and make a declaration of due service. In the above context, one 
is entitled to look for an licit declaration by the Court which would show in 
‘unmistakable terms that the Court had applied its mind to the propriety of the service 
by affixture and was satisfied about the propriety. But the endorsement of the 
Court on execution petition made on 1gth January, 1959, extracted above, might 
be equally consistent with a mechanical recording of the factum of service by affixture 
and then setting the defendant e% parts, without a conscious effort being made by the 
Court to consider and approve the circumstances under which the service by affixtura 
was effected. The consequence has been very grave to the judgment-debtor in this 
case. Valuable property, more than three acres in extent subject only to a Govern- 
ment loan of about Rs. 500 had been sold for Rs. 11. Further the thirty days bar 
of limitztion under Article 164 of the Limitation Act automatically runs from the 
date of the sale. Therefore, when the affected judgment-debtor comes to Court 
after the lapse of thirty days for setting aside the sale, the auction purchaser can 
non-suit him by urging the bar oflimitation, These circumstances clearly call fora 
strict application of the rule requiring the Court to make a declaration in explicit 
terms about the adequacy of service as required under Order 5, rule 19, Civil Proce- 
dure Code. ` Such explicit declaration is absent in this case. It is at this stage that 
the question arises for consideration whether the direction about making a declara- 
tion of due service found in the second part of Order 5, rule 19, Civil Procedure 
Code requires an express declaration or it can be implied from the surrounding 
circumstances. Since my learned brother has dealt with this question at length, 
T-will content myself by giving the matter a briefer treatment. 


I will take up first, for consideration, the ratio which can be spelt out from 
the decisions which appear to support the view that a declaration should be implied 
from the circumstances of the case and that an express declaration need not be looked 
for. In re Shree Krishnadass1, is a Bench decision where the learned Judges have not 
referred to any earlier authority. The judgment is a brief one dealing with a prose- 
cution under section 174 of the old Civil Procedure Code of a party who had not 
appeared in Court in response to summons section 174 of the old Civil Procedure 
Code, under which the summonce was peni gave an opportunity to the sum- 
mance to show in his defence that he had no knowledge ofthe summons, and he could. 
rr 

1. (1909) 19 M.LJ. 31. 


m - PARASURAMA ODAYAR 7. APPADURAI CHETTY .(F.B-) (Ramakrishnan, J.). 2b 
escape conviction in that manner, . In re, Shres Kriskna Doss}, is clearly distinguisha- 
ble on this ground. - 


Mohamed Meera Rowther v. Kadir Mesra Rowther*, was a case where notice had 
not been served on the defendant in compliance with Order 21, rule 22, Civil Pro- 
cedure Code, Following In re, Shri Krishna Doss1, the learned Judges held that a 
declaration after due service could be implied, if on and after a return of the process 
by the serving officer the Court orders on the basis that service has been duly 
made, The learned Judges of the Bench also observed that in the circumstances of 
the case, the judgment-debtor had full notice. In qur opinion this decision requires 
reconsideration in the light of the subsequent Bench decisions in Aghagappa Chetti v 
Romanatha Chetti*, and Ramanatha v. Veerappat, expressing a different vicw. . 


Venkatarapanin Varu v. China Bapannat, a judgment of Burn, J., and Stodart, J., was 
a case where the learned Judges held that in the circumstances of that case, the decla- 
ration of the sufficiency of service could be implied though it was not expressly 
made, A reading of the judgment shows that it was a case of setting aside of an 
el ola decree presumably under Order 9, rule 1g, Civil Procedure Code, though the 
judgment does not specifically refer to Order 9, rule 13, Civil Procedure Code. 
The learned Judges took into account the circumstances that the appellant really 
“ knew all about the suit as it was going on’. They went on so far as to say that the 
circumstances against him were so strong that they had “no compunction ” to 
deal with the matter in the way they did. They felt not called upon to differ from 
Azhagappa Ghetti v. Ramanatha Chetti*, as they said that that decision was not in point. 
Therefore the above decision was a special case where the learned Judges had no 
doubt at all in their minds that if an explicit declaration was necessary about the 
adequacy of the service, there could be only one answer, and that would be against 
the appellant. 


Govindakrishna Iyer v. Sankaralinga Neicker*, a Bench decision of Krishnaswami 
Aiyangar and Kunhiraman, JJ., dealt with an execution sale as in the present case. 
The affected parties were minors and their guardians were served by affixture on 
the report that they were not to be found and were evading service. When the 
return was brought to the notice of the Court, the Court declared the minor defen- 
dants ex parts. "The specific terms of the order of the Court were not before the Court. 
The Court itself has noted that circumstance. The Court was only supplied with 
information about the terms of the order. Nevertheless, the learned Judges followed 
the decision in Venkaterayanim Vara v. China Bapanna®, and refused to follow the 
judgment of Pandrang Row, J., in Palaniappa Chettiar v. Thaivanai Achi", which follow- 
ed the Bench decision in Azhagappa Chetti v. Ramanatha Chetti?. The learned Judges 
unfortunately did not refer to the special circumstances which were relied upon for 
the view taken in Venkatarayanim Varu v. China sr sours They did not also refer 
to any ial circumstances in the case before them. On the other hand, with 
respect the circumstances as stated in the judgment in Govindekrishna Aiyar v. 
Sankaralinga Naicker*, would have equally justified the taking of a strict view of the 
matter, namely, the necessity for an express declaration, taking into account firstly 
the fact that minors were involved, and, secondly, the actual terms of the executing 
Court’s order were not before the Bench. The learned Judges, while refusing to 
follow Palaniappa Chettiar v. Thaivanai Achi", did not discuss the effect of the earlier 
Bench decisions of this Court for a contrary view, viz., the decision in Axhagappa 
Chetti v. Remanatha Chetti*, which was relicd onin Palaniappa Chettiar v. Thawanai 
Achi". Weare of the opinion that Venkatarayanim Vara v. China Bapana, and 
Govindakrishna Aiyar v. Sankaralinga Naicker*, cannot form safe authority for dealing 
with the question now before us. : j 

Next there is the decision of Horwill, J., in Adkilakshmi Ammal v. Srimvasa 
Gounden®. ‘Fhe learned Judge, has carefully considered the effect of the aforesaid. 
tsi} 19 MLJ 31. fiaa? 2 M.L J. 926. 

2 J. 558 


1. 5. 
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decisions and expressed his view that one has to’consider the facts of each case and 
decide on those facts whether the failure to declare a judgment-debtor e% was a 
mere omission and the subsequent procedure made it clear that the Judge did 
consider the service of notice sufficient, or whether the facts of the case left in some 
doubt the question whether there was a proper service or not. After making the 
above observations, the learned Judge found that in that particular case the affected 
party had notice of the proceedings and that there were ample reasons to hold that 
the failure to make a declaration was a mere omission and that the executing Court 
would undoubtedly have considered the service sufficient in the circumstances of 
the case. 


My learned brother Venkataraman, J., has set out in detail several are in 
favour of making an ss declaration, including the Bench decisions in 
Chettiar v. Ramanatha 1, Ramanatha v. Veerappa* and Pandranga Row ee 
Ramaswami Chetti v. ce Chstti3, In the first of the abdve cases, the learned 
Judges referred to and distinguished Mahomed Meera Rowther v. Kadir Meera Rowther'. 
They observed that in the case before them there was nothing to show thatthe Court 
even looked at one of the returns before ordering the petition. They also observed 
that in the circumstances of the case, if the Court had proceeded to pass an order 
under Order 5, rule 19, Civil Procedure Code, it was very doubtful whether it would 
have accepted these returns even on their face value as correct. They, therefore, 
held that the service was not valid as the Court had not declared the service to be 
sufficient, as it is impesratively required to do under Order 5, rule 19, Civil Procedure 
Code and in a case where it is sought to apply the constructive principle of res judicata 
against the defendant. Ramanatha v. Vesrappa*, was a similar case of the applica- 
tion of the principle of constructive res judicata. Ramaswami Chettiar v. Chinnappe 
Chetti*, was the decision of a single Judge, Pakenham Walsh, J. That was also 
a case involving the principle of constructive res judicata, and the Court, held, follow- 
ing several earlier decisions, including’ Azhageppa Chetti v. Ramanatha Ghetti 1 that a 
declaration was imperative. 


There are some more decisions of this Court which have been adequately refer- 
red toin the judgment of my learned brother and where it is held that if the A ea 
of constructive res judicata under section 11, Civil Procedure Code, is sought to be 
applied against a , itis necessary that the provisions contained in Onder 5,rule 19 
Civil Procedure c, about making a declaration should be expressly complied with. 
Horwill, J., in the decisions which I have referred to in the preceding paragraph, 
has dispensed with the requirement of an express declaration in the circumstances 
of the particular case before him. In that case the facts showed that in every pro- 
bability the executing Court, if it had considered the circumstances, would 
unhesitatingly made a declaration of due service. Horwill, J., was careful to dis- 
tinguisH cases where the facts left in some doubt the question whether there was a 
proper service or'not. But the principle of inferring an implicd declaration of due 
service obviously cannot be extended to a case where it is not possible to predicate 
an inadvertent omission on the part of the concerned Court and where the circum- 
stances clearly lead to a doubt as to whether the affected party had notice of the 
proceedings. In such circumstances, a decision aboutthe adequacy of the service 
should and ought to have been arrived at by the executing Court and a declaration 
should have been explicitly made. In such cases, the mere fact that the Court had 
set the défendant ex parte and proceeded to the next stage in the proceedings, like 
ordering a sale in execution proceedings, (or passing an ex parte decree in a suit) 
would not ipso facto lead to the inference that the Court had made the necessary decla- 
ration by implication. The failure to make the declaration could be equally con- 
sistent with the Court having adopted a mechanical approach to the matter—an 
a pproach which is not infrequently noticed, on the part of the subordinate Courts. 
§* inivasa Aiyangar, J., has referred to its prevalence and strongly deprecated it in 


1. (1933) 64 M.LJ. 629. - < 3: ae MI J. 637. 
2. A.LR. 1937 Mad. 84. 4. (1914) M.W.N. 63. 
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Surdararajula v. Narayanaswami}, Theres also no scope in such cases to draw a 
presumption about the due performance of official acts under illustration (4) to section 
114 of the Evidence Act, because the very performance of the act itself is left in a 
state of doubt. : 


To conclude, the point raised by Kailasam J., for the answer of the Bench is 
whether the non-compliance of the requirements of Order 5, rule 19 Civil Procedure 
Code, would make the service of the summonsineffective. Our answer to this ques- 
tion is this : Where there is no affidavit of the serving officer, and where the serv- 
ing officer is not subsequently examined by the Court, as found by the learned Judge 
in this case, there is non-compliance with the first part of Order 5, rule rg, Civil 
Procedure Code, and the service is ineffective. Next, the safe rule is to look for 
an explicit declaration of due service as enjoined by the second part of Order 5, 
rule 19, Civil Procedure Code. In its absence, particularly in cases where valuable 
rights of parties are sought to be placed in jeopardy for example by the application 
of the principle of the law of limitation or of the rule of constructive res judicata and 
where it is doubtful if the affected party had notice of the proceedings proposed to 
be taken against him grave prejudice can be caused. The case dealt with by Horwiill, J. 
covered an exceptional situation where the circumstances left no'doubt whatever 
that the executing Court would have made the necessary declaration about the suff- 
ciency of service, and therefore the failure to make an explicit declaration was treat- 
ed as a mere omission which can be overlooked. In our view, this decision must be 
confined to the facts of that particular case, and cannot be taken as laying down any 
general. rule. On the other hand it may very well hap that the circumstances 
are by no means conclusive, and there can be serious doubt about the sufficiency 
of the service for giving notice to the affected party. Therefore, Iam inclined to 
the view that an explicit declaration should be insisted on. As stated by 
Venkataraman, J., no precise form for such declaration need be laid down; any 
-declaration or statement by the concerned Court, in the record, which would clearly 
show that it had applied its mind to the sufficiency of service will very well do for 
the purpose. 


Kailasam, 7.—-I agree with the reasonsand the answer given to the reference in 
the concluding paragraph of the jud tof Venkataraman, J. In the view that 
the endorsement of the Court itself should indicate that the presiding officer has 
applied his mind and considered that the summons had been duly served, the 
decision in Adhilakshmi Ammal v. Srinivasa Gounder*, has to be found as not good law. 


(After the expression of the opinion of the Full Bench aforesaid, this appeal com- 
‘ing on for hearing before Kailasam, J., on 29th August, 1969, the Court delivered 
the following): - f 


JupemeNntT.—TIn view of my finding sitting singly that the process server had not 
verified the return by an affidavit, there is non-compliance of the requirements of 
the first part of Order 5, rule 19, Civil Procedure Code, and on this ground alone the 
sale has to be set aside. In view of the decisions of the Full Bench there is no com- 
pliance of the sccond-part also. In the result the appeal against appellate order is 
allowed with costs. Leave refused. 


S.V.J. i j Appsal allowed. 


1. (1927) 26 L.W. 481 : 103 I.C. 825 :A.IR. 2. (1944)1MLJ.36:A.LR. 1944 Mad. 193. 
1927 Mad. 813. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Parsent :—Mae. K. Veeraswa, Chisf Justice, Mr. Justice M. NATESAN AND 
Mn. Justicz B.S. SomasuNDARAM. 
M/s. M. Haji Mohammed Ismail Sahib and Company, iy 


Pernambut, pa Arcot District Appellant* 
The Deputy Cumann Tax Officer, Gudiyatham, North 
Arcot District .. Respondent. 


Madras General Sales Tax Act (I of 1959), section 38—Reviston under—Power of High Court— 
Cannot go into vires of a provision tn the Act or the Rales. 


Gonstitution of India (1950), Article 226-—Writ of prohibition—Petition not coming with 
clsan hands and also not availing of opportunity of ie relief in prior proceedings— 
Writ cannot issue. 

Ths decision of Venkataraman X Co. (P.) Lid. v. State of Madras, (1966) 1 

MLJ. (S.C.) 108; 60 I.T.R. 112 applies to the revisional jurisdiction of the 

Court under the Madras General Sales Tax Act, 1959 and in the exercise 

of its revisional powers under that Act cannot deal with the vires of any provi- 
sions of that Act. - 


The decision appealed from cannot be interfered with as the appellant 
failed to disclose certain material facts, and the Court would refuse to grant 
relief in such circumstances ina petition under Article 226 of the constitution. 


Further the appellant could have relied on the decision in Firm A.T.B. 
Majd & Cə. v. State of Madras,. (1964) 1 M.LJ. (S.G) 115: 14 S.T.C. 355 
available to him in the prior Tax case and ob‘ained relief. Rot having done 
s0, he is disentitled to the exercise of discretion in his favour. È 
` Appeal under clause 15 of the Letters Patent against the order of the Honoura- 
ble Mr. Justice Kailasam, dated 29th June, 1966, and made in the exercise of the 
Special Original Jurisdiction of the High Court in Writ Petition No. 1906 of 1964, 
presented under Article 226 of the Constitution of India to issue a writ of Prohibition. 
prohibiting the respondent from taking revenue recovery proceedings against the 
inas by way ofattaching the Bank account and other properties ofthe petitioners 
ce of the notice from No. r undersection8—Distraint order, dated 17th 
November: 1964, under the Revenue Recovery Act (A-2071- 51-52/dated 28th May, 
1953s Deputy Commercial Tax Officer, Gudiyatham—A-5. 1527/51/dated 18th 
, 1961, Deputy Commissioner (CT) Coimbatore Division T.A. No. 1087 of 
Tobe ates Tax Appellate Tribunal, Madras). 


This Writ Appeal first came on for hearing before a Division Bench (Vesra- 
swami and Kunhamed Kutti, JJ.) ` 


The Bench made the following 


Orpzr**—This Writ Appeal! raisesa very important question oflaw which wil 
affect quite a number of cases, as to whether this Court, in exercise of its revision 
powers under the Madras General Sales Tax Act, 1959, can rule on vires of one or 
the other provisions therein. Relying on K.S. Venkataraman @ Go., (P.) Lid. v. 
State of Madras,} it is argued that in view of this decision of the Supreme Court, 
such a question will be beyond the revision jurisdiction of this Court. One of the 
grounds for dismissing the writ petition, against which the writ appeal before us 
has been filed, was that in the tax revision case rising from an order of the Tribunal 
on an enpe from an order of the Deputy Commissioner, the question of vires was: 





not rais d the order in the tax revision case having become final, the ques- 
epee 
* W.A. No. 123 of 1966. 19th November, 1969. 
** Oth December, 1966. 


(1966) 60 LT.R- 112: (1966) 1 An W.R. 1 S.CJ. 515: ALR. 1966 S.C. 1089. 
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tion will not be open in the petition under Article 226 of the Constitution. It is that 

way the question of the ambit of the revisional jurisdiction of this Court arises with 

reference to the question of vires. In view of the importance of the question, we 

consider it desirable and necessary that the Writ Appeal is decided and disposed of 
by a Full Bench of three Judges. The papers will be placed before the learned Chief 
Justice for directions. : 


Pursuant to the above order the Appeal came on for hearing before the: 
Full Bench. 


M.R. M. Abdul Kaim, P.M. Fesmnakhen and P.L. Meyyappan, for Appellant. 


The Advocate-General, K. Venkataswomy, First Assistant Government Pleader 
G.T.) and J. Jayaraman, for Central Government Standing Counsel, for Respon- 
ent. 


The Judgment of the Full Bench was delivered by 


Veeraswami, O.F.—Actually the reference to the Full Bench was on the question. 
of jurisdiction of this Court under section 38 of the Madras General Sales Tax Act,. 
1959, to go into the vires of a provision in the Act or the Rules. But it seems to us 
that there can be no controversy on the question in view of Venkataraman & Co. 
(P.) Lid. v. Stats of Madras!, Kailasam, J., in dismissing the writ petition out of 
which this appeal arises was of the view that the ratio of Venkataraman & Co. (P.) ` 
Ltd. v. State of Madras, was in the context of the advisory jurisdiction of this Court: 
under section 66 of the Income-tax Act and that since the revisional jurisdiction. 
under the Sales Tax Act is not of that character, the principle of Venkataraman & 
Qo. (P.) Lid. v. State of Madras', would not apply. But wefind that Venkatareman 
Go. (P.). Lid. v. State of Madras?, itself related to the revisional power of the High 
Court under the Madras General Sales Tax Act, 1939. That decision, therefore, 
directly applies to the revisional jurisdiction of the High Court under the Act in 
exercise of which a question of vires of any provision in the Act cannot be dealt with 
in this Court at all. 


But that is not conclusive in favour of the appellant. Kailasam, J., dismissed 
the petition on another ground, namely, that the appellant failed to disclose certain 
material facts. The matter had a history which is better stated. The assessment 
related to the year 1951-52 and the assessce had taken out a licence as a dealer of 
hides and skins only for the period from 7th January to 31st‘ March, 1952. His 
turnover consisted of sales of tanned hides and skins part of which had been made 
out of his local purchases of untanned hides and skins and the rest out of such hides 
and skins purchased from outside the State. Since there was no means of separat- 
ing the two types of turnover, the entirety was brought to charge under rule 16 (4) 
of the Turnover Rules as they stcod then. The assessment order was made on 28th 
March, 1953. The [ant sought to quash it by means of a writ petition which 
was, however, dunce in January, 1956. Apparently in view of the law as declared 
by Courts at that time the Deputy Commercial Tax Officer revised the assessment. 

is order, in view of the farther clarification of the law, was revised by the Deputy 
Commissioner in exercise of his swo motu powers in May, 1961. The order of the 
ty Commissioner was under attack in two writ petitions, one for prohibition 
and the other for certiorari. But they were dismissed. Nevertheless the assessee 
appealed against the ty Commissioner’s order to the Tribunal which eventually 
restored the original order of the Deputy Commercial Tax Officer. A tax revision 
case directed against the Tribunal’s order was dismissed, Pending the tax revision - 
case stay was applied for, which was granted subject to the condition of payment of 
arrears of tax by certain instalments. The asseasee defaulted in payment with the - 
result the Revenue applied the provisions of the Revenue Recovery Act for collection 
ofthe arrears, The petition out of which the writ appeal ‘arises was for restraining 
the Revenue from proceeding further. 





1. ee eae 211966) 23.CR.229: W.R. (S 108 : (1966) 1 M L.J. (S.C.) 108 =: 
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The petition was based on Firm A. T4B. Mehtab Majid X Co. v. Stats of Madras. 
“That case was decided by the Supreme Court on 22nd November, 1962, and was 
certainly available for citation before this Court when the tax case was disposed ‘of. 
But it does not appear that that was done. Kailasam, J., dismissed the writ peti- 
tion on two grounds. One of them was that the assessee suppressed the fact of condi- 
tional stay having been granted by this Court pending di l of the tax case and the 
assessee not complying with the conditions leading to the Revenue taking proceed- 
ings under the Revenue Recovery Act. The other ground was that the appellant 
could as well have taken the point based on Article 304 in the tax case itself. ‘This 
was upon the learned Judge’s view that Venkataraman & Co. (P.) Lid. v, State of Madras? 
was not a bar to do sc. This point we have already disposed of at the outset. 


We are in agreement with Kailasam J., that the appellant had not come with 
<lean hands in the petition out of which this appeal arises. He had moved this Court 
from time to time and eventually come up here in tax case and obtained stay subject 
to conditions. He was unable to comply with the conditions which naturally 
ed to revenue recovery proceedings. That, we think, in the circumstances, was 
a material fact in dealing with the petition. "for prohibition, the disposal of which 
would certainly depend upon the Court’s opinion whether the discretion should be 
exercised in the circumstances in favour of the assessec or not. Even apart from that, 
we think that the dismissal of the writ petition by Kailasam, J., should be ‘sustained 
on another ground. As we have already indicated, when the tax case was disposed 

-of by this Court, Firm A. T.B. Mehtab Majid X Co. v. State of Madras? was available 
to the assessee. It is no doubt true that that case actually dealt with rule 16 (2) as 
amended in 1955. Even so, in substance and in essence rule 16 (2) as amended 
in 1955 was substantially the same as its predecessor and that being the case, the 
principle of Firm A.T.B. Mehtab Majd & Go. v. Stats of Madras1, could well haye been 
invoked for application which would not necessarily oblige this Court to go into the 
question of vires in the tax casc. On the face of Firm A. T.B. Mehtab Majid & Co. v. 
Stats of Madras‘, this Court in the tax case could well have given relief the appel- 
lant wanted for the licence period if the point had been taken on the basis of that 
decision. This had not been done by the assessee. In our view, this is again a 
ground why the appellant is not entitled to the exercise of the discretion of this Court 
wader Article 226 of the Constitution in the writ petition. 


The writ appeal is therefore dismissed with costs, Counsel’s fee Rs. 200 (rupees 
two hundred). 


V.K. seon Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present: Mer. Justiag K.N. MUDALIYAR. 
“Pandian and another .. Appellants* 


Criminal Procedure Gods (V of 1898), section 510—Prohibition case—Report of chemical 
sxaminsr—If may be received in eviderce without examining the chemical examiner. 


-Madras Prohibition Act (X of 1937), section 10 (a)~-Rules framed under section 16 (1) of 
the Act. rule 7 (d)—Retailer purchasing medicinal preparation from manufaciurer for 
sale—Prosecation on the ground that the preparations contained alcohol—Legality. 


It is not-necessary that in every case where the report of the chemical examiner 
has to be received or used as evidence in any , trial or other proceeding 
under the Criminal Procedure Code, the chemi examiner who happens to be 
the author of the report must necessarily be examined to prove the subject-matter 
of his report. Only in exceptional casesit may be necessary that the chemical 
examiner may be examined either by the prosecution or by the accused, All that 
1. EY 1 ån. W.R. (S.C. 115 : (1964) 1 229: (1966) 1 LTJ. ee 6 LIR 112: 

ae Ghee (1964) 1 S.C J. 355 : (1963) BC) 1 earn an ey ioe 1 MLJ. 
44 8.T. 108: (1966) J. 518: ALR. 1966 
2. (1966) 17 ST.C. 418 :. (1966) 2 8.C.R. C1089. 


- minal Appeal No. 545 of 1968. 20th February, 1970. 
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the law requires is that the report of the chemical examiner has got to be tendered 
in evidence in the course of the inquiry or trial. 

Where a retailer purchases medicina! preparations from a manufacturer for 
sale, itis not his duty to examine the contents of the bottles in order to see whether 
they contained alcohol. In such a case he cannot be convicted under section 10 
{a) of the Act read with rule 7 (d) merely because the preparations contained 
alcohol when he did not in fact know that they contained alcohol. 

Appeal against the Judgment of the Sixth Presidency Magistrate of the Court 
of Presidency Magistrate, Saidapet, Madras, in C. Case No. 8203 of the Calender 
for 1968'on the 2gth day of August, 1968. 

V. A. F. Coelho, for Appellants. 


M. R. Gandhi, for Public Prosecutor, and the Additional Public Prosecutor, 
for State. ; 

The Court delivered the following . 

Jupawent.—The two appellants appeal against their conviction for offences 
under section 10 (a) read with rule 7 (d) of G.O. Ms. No. 3031, Home, dated 1st 
November, 1958, framed under section 16 (1) of the Madras Prohibition Act, for 
alleged possession, without requisite medical prescription, of 1150 bottles of some 
Ayurvedic preparations containing an admixture of chloral hydrate, an intoxicating 
drug. Accused 1 is owner ofthe shop. Accused 2 is his servant. : 

The shop of Accused 1, situated at No. 26, Mambalam High Road in T. Nagar, 
was searched between 7-30 P.M. and 8 .p.M.,on 10th February, 1968 in the presence 
of P,W. 2 and one Veerappan (not examined). Both Accused 1 and 2 were present. 
In the course of such search, P.W. 1 found 950 bottles (M.O. 1 series), each bearing 
a label marked “ Usrabala Kashayam—Product of Jothi Pharmacy, H. O. Five . 
Falls Road, Courtallam.”’ Besides M.O. 1 series, there were also 200 bottles (M.O. 
2 series), cach bearing a label marked “‘ Amirthathi Kashayam, Jothi Pharmacy, 
Five Falls Road, Courtallam.”? The Company seals on all the bottles in M.Os. 1 and 
2 series were found to be intact P.W. 1’s suspicion about the intoxicating nature of 
the coloured contents of M.Os. 1 and 2 series, was roused. He scized all the bottles 
under a search-list (Exhibit P-1) attested by P.W. 2. Five bottles from M.O. 1 
series and another five bottles from M.O. 2 series, were picked out at random by 
P.W. 1. They were sealed in the presence of witnesses and the accused, for being 
sent to the Chemical Examiner, Madras for purposes of chemical analysis. 
A copy of Exhibit P-1 was duly served on Rec ied who refused to affix his signa- 
ture in token of service. Both the accused were arrested and taken to the police 
station. Exhibit P-2 is the first information report in Crime No. 436 of 1968. 
The ten sample bottles were sent on 1gth February, 1968 to the Chemical Examiner, 
Madras with a covering letter Exhibit P-g for purposes of analysis. The report of 
the Chemical Examiner, Exhibit P-4, which was received on 14th June, 1968, 
disclosed that the five bottles labelled ‘‘ Amirthathi Kashayam ” (M.O. 2 series) 
contained self generated alcohol, glycerine, sugar, aromatic substance and chloral 
hydrate. The contents of the bottles were certified to be ayurvedic preparations 
containing an admixture of chloral hydrate, the percentage of this ingredient being 
o.7ando.8. Thefive bottlesin M.O.1 series labelled “ Usarabala Kashayam ” 
were found on analysis, to contain chloral hydrate (1.0 percent.and 1.25 per cent.) 
and traces of aromatic substance. The contents were found to be free from alcohol. 
‘On the basis of the findings contained in Exhibit P-4, the charge was laid against 
both the accused under section 10 (a) read with rule 7 (d) of G.O.Ms. 3031 (Home) 
dated 1st November, 1958, as the possession of M.O. 1 and M.O. 2 series was not 
covered by any permit; or medical prescription. At this stage, I am bound 
state that Exhibit P-4 was tendered in evidence by P.W. 1. 

The recovery of M.O. 1 and M.O. 2 series from the shop of Accused 1 has not 
been controverted. 

Accused 1 examined himselfas D.W. 1. He speaks of the fact that M.O. 1 and 
M.O. 2 series had been received by him from the Jothi Pharmacy in Courtallam, 
who were the manufacturers of the medicines. The cash bill dated 25th January, 
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1968, marked as Exhibit D-1 as well as the transport permit marked as Exhibit D-2 
relating to the goods covered by Exhibit D-1, have also been produced. According 
to accused 1, he did not know that M.O. 1 and M.O. 2 series contained chloral 
hydrate or any other intoxicating drug. Accused 2 has not adduced any evidence 
in defence. 
Rule 7 (d) of the said Government Order reads as under:— 
“ No person or member of the public shal] possess any of the restricted medical 
preparations except on a medical prescription, or in excess of the quantity ente- 
red in such prescription.” 


In the Annexure containing a list of restricted preparations, under the head “Medical 

tions” (No. 1), item (tit) is Ayurvedic and other preparations belonging to 
the Indian System of Medicine. Clause fe) es Toy Sgn enone containing self- 
generated alcohol yiz., (1) Draksharishta and va. We are actually 
concerned with clause (b) relates to “ all preset rae to which alcohol is added or 
is produced by distillation in the process of manufacture and all preparations 
containing intoxicating drugs.” 

The Assistant Chemical Examiner gives the opinion that bath the sample 
bottles picked out from M.O..1 and M.O. 2 series, contain chloral hydrate which'is 
intoxicating drug under the Madras Chloral Hyderate (Chloral) Rules. 

Mr. Coelho argued that inasmuch as the Assistant Chemical Examiner was 
not examined by the prosecution to prove the contents of Exhibit P-4, the prose- 
cution must fail. He bases his argument op my observations found in the judgment 
in Cr.R.C. No, 407 of 1968. viz., In re Srimvasan and another!. My observations 
are as below: 

“ The Appellate Court has erred in acting on this document without giving 
opportunity to the accused to cross-examine the concerned witness on the relevant 
report. The appellate Court proceeded on the footing that M.Os. 1 to 7 con- 
tained brandy, a prohibited liquor. This has got to be proved by the author of 
the analysis report by giving evidence and marking the said document.” 

I am afraid the learned Counsel has based his argument on an extract from my 
judgment torn out of context. In the peculiar circumstances of that case, it is 
apparently clear that before the trial Magistrate, the report of analysis made by 
the Assistant Director and Assistant Chemical Examiner to Government for Excise 
and Prohibition was neither tendered nor proved through any Witnesses nor was 
it tendered legally before the appellate Judge for reception as material evidence on 
which the conviction was confirmed by the appellate Judge. No opportunity was 
given to the accused to cross examine any witness on the contents TP ike report of 
the Assistant Chemical Examiner. The learned Public Prosecutor, with a sense of 
fairness, brought to my notice the following significant paragraph from Sohoni’s 
Code of Criminal Procedure, 15th Edition Volume g, at page 2857. The excerpt of 
the paragraph is as follows:— 

“ The report must be formally tendered.—The report is a piece of evidence that 
does not require any formal a But, at the same time it must be tendered as 
evidence adduced as such. thout tendering it in evidence, it cannot be made 
use of for the first time in ael. ee 

Section 510 of the Criminal Procedure Code reads as follows: 

“ (1) Any document purporting to be a report under the hand ofany Chemical 
Examiner or Assistant Chemical Examiner to Government, or the Chief ee 
of Explosives or the Director of Finger Print Bureau or an Officer of the Mi 
upon any matter or thing duly submitted to him for examination or analysis and. 
report in the course of any proceeding under this Code, may be used as evidence 
in any inquiry, trial or other proceeding under this Code. 

(2) The Court may, if it thinks fit, and shall, on the application of the 
secution or the accused, summonand examincany such person as to the subject- 
mater of his report.” : 


1. (1969) L.W. (Crl.) 208. 
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It is very dlear that the report of the Chemical Examiner may be used as evidence 
in any. inquiry or trial or other proceeding under this Code Sub-section (2) of 
Section 510 gives the freedom cither to the prosecution or to the accused to examine 
the AssistantChemical Examiner as to the subject-matter of his report. 

My observations in Crl.R.C. No. 407 of 1968 extracted above, were never 
intended to mean that in every case where the report of the Assistant Chemical 
Examiner has to be received or used as evidence in any inquiry, trial or other pro- 
ceeding under this Gode, the Assistant Chemical Examiner who happens to be the 
author of the report must necessarily be examined to prove the subject-matter of his 
report. Only in exceptional cases it may be necessary that the Assistant Chemical 
Examiner A be examined either by the prosecution or by the accused. AN that 
the law requires is that the report of the Assistant Chemical Examiner has got to 
be tendered in evidence in the course of the in pe or trial or other proceeding 
under the Code. My observations are neither ARE plication, nor of the 
widest amplitude as is sought to be made out by the learned aio Cotte for the appel- 
lants. Those observations were made in the very peculiar circumstances of the 
case in a very restricted and narrow sense, 

After having found that M.O. 1 and M.O. 2 series do contain an intoxicated 
drug, in view of the terms of Exhibit P-4 and section 510, Criminal Procedure 
Code, the question that falls to be determined is whether the accused knew about 
the contents of M.O.1 and M.O, 2 series. Itis true, in onc sense he was undoubtedly 

a neon of M.O. 1 and M.O. 2 series, which contain an intoxiated drug. But, 
been argued by the learned Counsel for the appellants that Accused 1 was 
a a retailer who has purchased them from the Courtallam manufacturer and he 
really did not know the contents of these bottles. The learned Public Prosecutor 
fairly conceded that on the basis of the reasoning found in the judgment of Pancha- 
pakesa Ayyar, J., in Abdulla v. State}, it is not the duty of the appellants to examine 
the contents of these bottles purchased by them for sale from the manufacturer. 
It is no doubt the responsibility of the manufacturer at the Courtallam and not to 
mix up an intoxicating drug in M.O. 1 and M.O. 2 series falling within the ambit of 
the list of restricted preparations. Apparently it-appears that these preparations 
have been exempted under Appendix 3-A. The learned Judge observes in Abdullah v. 
Statel, as follows: 

“ No dealer can be compelled under the law to open bottles of medicines and 
preparations containing a percentage of spirit and exempted from the Act, 
in order to sce whether they contained more spirits than found by the authorities 
when. they were exempted. 

Once the ‘Government takes the grave responsibility of ate any medicine 
or preparation from the Prohibition Act, it must take the risk of some of the bottles 
of that preparation so exempted containing, either deliberately or accidentally 
more spirits than the bottles submitted to the Government for purposes of exemp- 
tion did. That risk will be greater in the case of country preparations.........+ 
sess wind ia Sriataie aleve esata nid olgy aera Salsas sie 8 Once the preparation is exempted, it 
must be taken for granted that any dealer or commission agent, like this peti- 
tioner, trading in such preparations is free to trade in it without examination of 
the contents or limitation of the period of keeping unless, of course, the notifi- 
cation ting the preparation prescribes these additional limitations, which is 
not the cass here, or the dealer adds. spirits himself ,which also is not the case here.” 

On this reasoning, I consider that the argument made by the learned Counsel 

for the appellants is well-grounded, and the learned Public Prosecutor’s concession 
that he cannot support this conviction in the ne of the reasoning in this judgment 
is also quite consistent with the traditions of tair advocacy wich always exist in 
this Court. 
` Inthe Touli T acquit them. The appeal is allowed. 
V.K. Appeal allowed. 


1. (1931) M.W.N. (GT) 109. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Jusrice N. KRISHNASWAMY REDDY. 
S. C. C. Anthony Pillai .. Petitioner* 


Y 
V. R. Nedunchezhian ... Respondent, 


Penal Code (XLV of 1860), sections 171-G, 499 and 500—Facts disclosing offences 
both under section 499 and section 171-G—Complaint for offence under section. 
499 alone without obtaining sanction under secticn 196, Crimmal Procedure Code, 
required for offence under section 471-G—Jzrisdiction of Mcgistrate to proceed 
with the complaint. 


The offences under socticns 500 and 171-G of the Penal Code are’separate and 
distinct offances. It cannot be said that the ingredients of section 499 are the same 
as the ingredionts of section 171-G. The main distinction between these two sec- 
tions is that under section 171-G the allegations must be false whereas under sec- 
tions 499 even if the allegations are true, a complaint for defamation will be- 
unless the person who makes such defamatiqn comes under any one of the excep- 
tion. Section 499 covers a wider field. Where, therefore, the facts disclose both 
an offence under section 500 and an offence under section 171-G, a complaint 
under section 500 alone would be in crder and the Magistrae would have jrtisdic- 
tion to proceed with the complaint though no sanction under section 196 
of the Criminal Procedure Code, which is required for an offence under section 
171-G is obtained. Section 500 provides a more deterrent sentence than what is. 
provided under section 171-G. Ths complainant will have the option of pre- 
ferring complaint under that offence which provides a more deterrent sentence 
though the facts of such complaint may disclose an offence for which sanction 
is nooessary in respect of which a lesser punishment is provided. 

Potition under sections 435 and 439 of the Code of Criminal Procedure, 1898 
praying the High Court to revise the order VIII Presidency Magistrate of the Court 
of Presidency Magistrate George Town, Madras, dated 17th April, 1967 in M. P. 
No. 143 of 1967 in C. C. No. 898 of 1967. 


Dolia, for Petitioner. - 


`K. Chandrasekharan, for Respondent. 
N. Sivalingam and Calvin Jacob, for the Public Prosecutor, for State, 


The Court made the following 

ORDER :—This petition has been filed by the complainant S. C. C. Anthony 
Pillai against the order of the VIII Presidency Magistrate in M. P. No. 143 of 1967 
in C. C. No. 898 of 1967 dismissing the complaint of defamation filed by him against 
the respondent on the ground that sanction under section 196,.Criminal Procedure 
Code, was not obtained as the facts of the complaint disclosed an offence under 
section 471-G, Indian Penal Code. i 

The order of the VIII Presidency Magistrate is clearly wrong. 

The pstitioner was a former member of Parliament and an active trade union 
leader for about 28 years. He contested in the last General Elections from the 
North Madras Parliamentary Constituency for a seat in Lok Sabha. While the 
election ccmpaign was going on in the issue bearing date 17th January, 1967, in 
the Tamil Daily “ Nam Nadu” of which the respondent was the Editor, Printer 
and Publisher certain allegations were made affecting the conduct and character of 
the petitioner the extracts of which were filed along with the complaint. Before 
the complaint was filed the petitioner issued a notice to the respondent through his 
Counsel drawing his attention to the defamatory statements made in the said issue 
and claiming damages of Rs. 10,000 for having defamed him and also asking him to 





*Crl, R C. No. 536 of 1967. 
(Cr. R.P. No. 529 of 1967.) ist July, 1969- 


may nee nee m A a h adr pre . 


withdraw the articles published in the said issue and tender unconditional apology 
to him failing which criminal and civil proceedings would be taken against him for 
vindicating the rights of the petitioner. The respondent sent a reply notice in which 
he atin the publication made in his paper but definitely stated that there was 
nothing defamatory and that they were made in good faith and in the interests. 
of the public claiming the benefit of exception to section 499, Indian Penal Code. 


Subsequently the complaint was filed by the petitioner. The Magistrate took . 
the complaint on file under section 500, Indian Penal Code, and issued process to- 
the respondent. After the petitioner was examined, the respondent filéd an applica- 
tion stating that the allegations in the complaint would amount to an offence under 
section 171-G, Indian Penal Code, for which sanction would be necessary under sec- 
tion 196, Criminal Procedure Code, and as such sanction was not obtained, the Court 
had nc jurisdiction to proceed with the complaint. The learned Magistrate 
accepted the contention of the respondent and held that the allegations would 
amount to an offence under section 171-G, Indian Penal Code, and that as no sanc- 
tion was obtained as required under section 196, Criminal Procedure Code, he had 
no jurisdiction to proceed with the case. 


The offences under sections 500 and 171-G, Indian Penal Code, are separrte: 
and distinct offences. It cannot be said that the ingredients of section 499, Indian: 
Penal Code, are the same as the ingredients of section 171-G, Indian Penal Code. 
The main distinction between these two sections is that under ‘section 171-G, Indian. 
Penal Code, the allegations must be false whereas under section 499, Indian Penal. 
Code, even if the allegations are tme, the complaint for defamation will lio unless 

the person who makes such defamation comes undér any one of the exceptions. Sec- 

tion 499, Indian Penal Code, covers a wider field. In a prosecution under section 
171-G, Indian Penal Code, if the accused is able to show the allegations made by 
him are truo, the matter ends there. But in a prosecution under secticn 500, Indian. 
Penal Code, 28 pointed out earlior, even if the accused contends it is trie, it may net 
‘be a full defence for him unless he comes,under any one of the saa see for in-- 
stance, that the statement has been made jn the interests of public nly when two 
offences are of the same category and the ingredients of one are found i in the other,. 
then the question of obtaining sanction for the offence for which it is necessary, would 
arise. Therefore, in this caso, as I find that both the offences are separate and dis- 
tinct offences and the facts, if true, do disclose an offence under section 50C, Indian 
Penal Code, 1 hold that the com laint was in order and the Magistrate had jurisdic— 
tion to proceed with the complaint under section 500, Indian Penal Code. Even 
apart from this, section 500, Indian Penal Code, provides a more deterrent 
sentence than what is provided under section 17}-G, Indian Penal Code. The com- 
plainant will have the option of preferring complaint under that offence, which 
provides a more deterrent sentence, though the facts of such complaint may 
disclose an offence, for which sanction is necessary, in respect of which a lesser 
punishment is provided. 


In the result, I hold that- the order of the learned Magistrate is wrong and it is, 
therefore, set aside. I do not order retrial in this case in view of the fact that the 
respondent expressed regret for the publication made in pits issue, to the petitioner 
and the pstitioner accepted the same. 

Tho revision petition is accordingly ordered. 


V.K. Order accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE A. ALAGIRISWAMI. 


Union of India, represented by The Secretary, Finance Minis- 
try, Naw Delhi and another ... Appellants* 


j: ; 
Firm of Anjaneya Motor Transport, by Partner S. Srinivasan ... Respondent. 


Jncom3-tax Act (XI of 1922), section 46 (2}—Recoyvery proce: s—Collector—Powers 
under the Revenue Recovery Act and Code of Civil Procedure—Bus under a hire 
purchase agreement—Balance remaining to be paid to the seller—Arrears of 
incoms-tax due by purchaser—Certificate proceedings-—Recovery as an arrear 
of land E iA of bus by Collector —Suit by seller, against Collector for 
compensation—Rights of parties. 


The plaintiff sold a bus to one P under a hire purchase agreement. P had paid 
Rs. 2,150 out of Rs. 4,000 and there was still a balance of Rs. 1,850. P was in 
arrears of incom»tax and in recovery proceedings under section 46 of the Act, 
the Collector attached the bus and sold it for Rs. 2,502. The plaintiff put in a 
-claim for the amount due to him under the hire purchase agieement. The claim 
-was not disposed of. Then he filed the suit claiming that the bus was sold on an 
understanding between him and the Collector that it was to be sold free of his rights 
under the hire purchase agreement and he was to be paid the amount due to him. 
“The lower appellate Court accepting the agreement as true decreed the suit by 

allowing the appeal. Hence the second appeal by the Union of India. 


Held, that the judgment of the lower appellate Court has to be upheld. 


The Collector to whom a certificate is sent under section 46 (2) of the Act could 
-xercise the powers either under the Revenue Recovery Act, 1890, or under the 
Code of Civil Toen 1908. Ifhe exercises the former power, it is tho] Revenuo 
Recovery Act that will apply. Pic exercises the powers under the Civil Procedure 
-Code. its provisions apply. 


On facts: the plaintiff who is the owner of the property, is entitled to claim the 
-value of the property because there is no dispute about his right nor has it been 
.ostablished by the defendants that the plaintiff is in any way responsiblo for the 
arrear of revenue on account of which the property was sold. The plaintiff is 
peer claim compensation under section 17 of the Madras Revenue Recovery 
ot, 18 


There is alio no doubt that as a party to the hire ee agreement P had 
«ertain rights in the property. The property was sold for Rs. 2,502 and therefore 

even if tho plaintiff succeeds in getting a decree for Rs. 1,850 the defendants would 
retain Rs. 652. This is tho extent of P’s interest. The decree of the lower appel- 
late Court gives effect to the right which P had in the bus. 


4 App3al against the Decree of the Cuurt of the Subordinate Judge, Salem, in 
_Appzal Suit No. 242 of 1963 preferred against the decree of the Court of the District 
Maunsif of Salem in Original Suit No. 1053 of 1961, 
F. Balasubrahmanyan and J. Jayaraman, for Appellants. 
R. Natesan, for Respondent. , 
The Court delivered the following 


JUDGMENT. —Tho Union of India and the Collector of Salem, who were the 
defendants in the suit, are the appellants. The plaintiff-firm sold a bus MDC 
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4461 to one Peer Khan Sahih under a hite purchase agreement. This Peer Khan. 
Sahib was in arrears of income-tax and in pursuance of a certificate for recovery of 
arrears of income-tax due by him issued under section 46 of tne Indian Income-tax 
Act, 1922, the Collector of Salem attached the bus, and put it up for sale:. :The 
plaintiff put in a claim for the amount due to him under the hire purchase agreement. 
He seoms to have been asked to produce a number of documents in support of his 
claim. But in spite of all that he did, nothing was heard about his clam and ulti- 
mately the bus was sold. . The plaintiff thereafter claimed the amount due to him, 
but that was not paid. He then filed the suit out of which this second appeal arises, 
claiming that the bus was sold on an understanding between him and the Collector 
that it was to be sold free of his rights under the hire purchase agreement and he was 
. to be the amount duo to him. This was ampe by the defendants and the 
ttial Court upheld their contention. The lower appellate Court, however, on the 
` basis of a note found in the relevant file of the Collectorate which was marked 28 
Exhibit B-7 in which the following sentence was found : : 

“ Thar aro mifcent records to prove that tho bus in question has been oh hire pur 
pipe e a We we tenn paid so far as Rs. 2,150 out of Rs "000 afd there is stil 
a balance of Rs. 1,850. The petitioner may be informed that a suim of Rs. 1,850 Is yet due to . him 
from Sri Peer Khan and it be paid to him from out of the sale proceeds ” 


held that there was such an agreement and allowedthe appeal and decree, the suit. 
Another reason given by the lower appellate Court was that whatever may be said 
about other things, it was clear that Peer Khan Sahib had no right, title, or interest in 
the vehicle-on the date of atttachment and therefore, the second defendant (that is, 
the Collector of Salem) had no right to sell the property belonging to the plaintiff- 
owner and the.sale is not valid and binding on ee that, in such circums- 
tanoes, the sale is without jurisdicticn and does not away the rights of the owner 
in the vehicle, that the plaintiff is not ‘a defaulter under the Revenue Recovery Act 
and that he is entitled to the sale proceeds which has been taken away by the second 
defendant. This, in effect, amounts to the application of section 17 of the Revenu 
Recovery Act to the facts of this case. 


Tho first objection on behalf of the appellants is that the lower appellate Court 
proceeds as though Peer Khan had no interest at all in the bus. There is no doubt 
that the plaintiff was the owner of the vehicle and Peer Khan Sahib was only a.hirer. 
Thore is also no doubt that as a party to the hire purchase agreement, Peer Khan 
Sahib had certain rights in the property. The property itself has been sold for 
Rs. 2,502 and therefore, even if the plaintiif succeeds in getting a decree for Rs. 1,850 
the defendants would retain a sum of Rs. 652. This is the oxtent of Peer Khan 
Sahib’s interest. Supposing for instance this bus had been sold for Rs. 10,000 the 
defendants would be entitled to retain the balance after deducting Rs. 1,850 due to 
the plaintiff. Thus, the decree of the lower appellate Court does give effect to the 
right which Peer Khan Sahib had in the vehicle. 


The next objection on their behalf is that the claim petition preferred by the 
plaintiff before the Collector, has not yet boen d of end, therefore, he has to 
wait till the claim petition is disposed of and, if he ails in his petition, he has to file a 
suit as ppt aie under Order 21, rule 63, Civil’Procédure Code. -.The. plaintiff 
, preferred the claim petition before the.Collectar ascarly-as 1959 and for the appellants 
to plead now in 1968 that the claim petition. has not yet been.disposed.of and the 
plaintiff cannot make a claim beforeit is disposed of, is, to say the least, hardly fair. 
- The only way in which the Collector could be compelled to dispose of the claim 
‘petition is porhaps by the plaintiff filing a writ of mandamus to direct ‘the Collector 
to dispose of the claim petition filed by him. I do not think that, in the circum- 
stances of this case, that is necessary at all. For the above of dan reliance is placed 
on ‘behalf of the appellants oni the decision in C. Dhanalakshmi Ammal v. Income-tax 
Officer’. That was a case where under simila; circumstances.a writ petition under 
_ Article 226 of the Constitution of India ¥ was filod and the objection taken-to the issue 





1. (1957) 31 LT.R. 460 : ALR. 1953 Mad. 376. 
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Ordar, 21, rulo 63, Civil Procedure Code, were open to an aggrieved party and, 
_ therefore, a writ should not issue. That objection was overruled by a Bench of ne 
Court. The Bench in that connection pointed out that it was possible for an 

od party to file a suit under Order 21, rule 63, Civil Procedure Code, but that it did 
not bar the issue of a writ. But it must be. noticed that that decision was rendered 
when the proviso to section 46 (2) of the Indian Income-tax Act, 1922, inserted by 
the Act XVIII of 1933 was-in force. That proviso is as follows :— 


fe Erovidod thai without prejudice to any other powers of the Collector in thie bebalf he shall 
ara eres recovering the sald amount, have the powers which under the Civil Procedure 
8, a civil Court has for the purpose of the recovery of an amount dus under a decree.” 


Betoro this provizo was added to seotion 46 (2) oftha Act, itsimply ran as follows: 


“ The Income-tax Officer may forward to the Collector a certificate under his signature 
ing the amount of arrears due fiom an assessee, and the Collector, “on receipt of such 
ahall proceed to recover from: PAED ASS T OEN APOS reaver es it wore an arrear o 
land revenue.” . 

The offect of the proviso waded: in “4933 was oxplained’ by the Supreme Court i in 
‘Purushottam Govindji Halai¥. Additional Collector of Bombay}, at page 896 as follows: 

“ On a proper reading, that sub-section does not preacribe two alternative modee of procedure 
- atal. All that tho ub-section: directs the Collector to ‘do is to proceed to recover the certified 
amount axifit were an arrear of land revenus, that4s . to say. hele fo opi e po odur Ties sated 
ty the appropriate law of his State for the recovery of land revenue and that in thus 
i Gade: the peovive, to have all the powers a civil Court has under the Code. The sa ion 
Peete separate procedures....In our opinion the proviso does not indicate ‘a different 
~ and altertative mode of recovery of the certified amount of tax but only confers additional powers 


- on the Collector for the better and more effective application of the only modo of rocovery. autho- 
sised by the body of sub-section (2) of section 46.” p 


. In the light of the scope Or gonan Aa (2) one by the Soms Court, the 
sda in Dhanalakshmi Ammal v. Income-tax Officer*, naturally proceeded to 
point out that the remedy open to a on, whose property was attached under the 
provisions of section 46 (2) of the In Incomoe-tax Act, was to file a petition under 
“Order 21, rule 58, Civil ocedure Code, and if he fails therein, to file a suit under 
Order 21, rule 63, Civil Procedure Code. But subsequently perhaps, in order to got 
over the effect of the judgment of the Supreme Court in Purushottam Govindji Halai v. 
Additional Collector of Bombay", the old rans to section 46 (2) has been substituted 
by the following proviso : 


A 


. “ Provided that without prejudice to the powers conierred by this TEES the collector 


ball for eee eae E E eee 
which.: . 


» (a) a, Collector has under tbe Revenue Recovery Asti 1890 ; 3 


(b) a civil Court has under the Code of Givi) Procedure, 1908, forthe purpose of the n recovery 
of an amount due under a decrece.” 


It would be seen from the above that the Collectoris to recover the amount, as 
„af it wore an arrear of land revenve which had accrued in his own district. 
Collector of Salem in this case, had therefore, to exercise his powers under the Madras 
Revenue Recovery Act TI of 1864. “That Act does not make provision for claim 


petitions, suits and such like: Pacou: as provided by a wads of om Procedures 
Section 17 of that Act is as follows : 





> #17. Where any any perso a defaulter or rerponsthle for a defaalter, may claim a 
priate fo the prope tate ot being a defantter mgetent nas Canso thie aame To Do sold, 
Buh calmani on proof of each right fn any civil Coutof co ction dnd in the event 
-of the distralner being unable to prove the respon bility for arrear o f revenme, on account of 
the property tay Bavo be sold; ahal! recover fror the diairainer tho fall A 
A interest, costs and Se Repay a O 
“tions not relevant omitted) - -3 et : 
e - j À 
1. 1955) 28 LTR. 891: (1956) 1 M: 8.C. 2. (1957) 31 L.T.R. 460: AIR 1957 Mad, 
Si: (1955)2 S.C.R. 887: A1339) S CIS: ? -ae ena $ 


ALR. 1956 S.C. 20 
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Thus, the law at present is that the Collector to whom a certificata is sent under 
scotion 46 (2) could exercise the powers cither under the Revenue Recovery Act, 1890 
or under the Code of Civil epee ese eg Ifhe exercises the former power, it is the 
Revenue Rooovery Act that will If ho exercises the powers under the Civil 
Procedure Code, its provisions Pey. Section 5 of the Revenue Recovery Act, 
1890 is as follows: 

TI: Whap ony Por Ta n TR 1 eo or ana ee Era ae daroia ai 
a Collector or by any local authority. the Collector of the district in which tho office of that officer 
or authority is situate shali, on the of the officer or authority, proceed to recover the sum as 
if it were an arrear of land revenuo ch has accrued in hla own district, and may send a certificate 
of the amount to be recovered to the Collector of another district under the foregoing provisions 
of this Act, as if the sum were payable to himself.” 


Thus, in this case, there is no doubt that the plaintiff who is the owner of the 
property, is entitled to claim the valuo of the property because there is nc dispute 
about his right, nor has it been established by the defendants that the plaintiff 1s in 
any way responsible tor the arrear of revenue on account of which the property was 
sold. The plaintiff is entitled to claim compensation under provisions of section 17 
of the Revenue Recovery Act (Madras Act II of 1864). As I have already pointed out, 
the lower appellate Court has lapsi partly on this basis. It follows, therefore, 


that the judgment and decree of the lower appellate Court are correct and this second 
app3al is dismissed with costs. No leave. 

V.S. —— i Appeal dismissed. 

No leave. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT +—MR. JUSTICE K. VEERASWAMI AND MR. JUSTICE RAMAPRASADA Rao. 
Controller Estate Duty, Madres ` s .. Applicant™ . 


CR TO TEA Gounder z Respondent. 


Estate Duty Act, 1953 (XXXIV of 1953), section 10—Gift by deceased—Bona fide 
possession and enjoyment of gifted property—Non-exclusion of donor—Property 
deemed to pass— Deceased, partner of a firm—Firm, tenant of his house property 
— Absolute and irrevocable lemen of house in favour of sons—Subsequent 
rents credited in favour of donees—Exclusion of donor—Loan account of 
deceased in books of firm—Amounts due to the deceased— Direction in writing 
to credit sums in favour of sons—Gift, not of money but of an actionable clatm— 
Exclusion of donor—Transfer of Property Act, 1882 (IV of 1882), section 130.. 


The doceased was a partner in a firm which occupied his house -as a tenant 
In 1953 the deceased settled the house property absolutely and irrevocably in 
favour of his two sons. The rents were thoreafter credited in equal shares to the 
relative accounts of the settlees in the books of the firm. Long before the dissolu- 
tion of the firm, the firm was asked by the deceased to transfer from his loan 
acoount with it a sum of Rs. 1 lakh to the credit of each of his five sons in equal 
shares by opening separate accounts in their individual names in the books of the - 


firm. The Tribunal differing from the department, held that the house pr 


and the sum of ons lakh of rupees did not pass on the death of the 
Henos the referenos at the instance of the Revenue. 


Held that, the conclusion of the Tribunal that section 10 of the Aot is nor., 
attracted to the gift of the house property has to be upheld. aS 
Section 10 of the Act is in two parts; the first providing that-to the extent of non- _ 


exclusion of the donor from possession and enjoyment of the subject-matter of the * 
gift, the property shall be deemed to aad on the donor’s death ; the seoond covers 





* T.C. Nos. 103 and 104 of 1965. ` : "> T 25th November,’ 1988. 
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benefit secured or available to the donor by contract or otherw 
whole or any part of the subject-matter of gift and to the ext 
the property gifted shall be deemed to pass. ; 


On facts: the second limb of the section has no appli 
There is no room for holding that there was non-exclusion t 
donor in respect of the premises forming the subject-matter of 
perty was subject to a in favour of the firm before anc 
after the gift, the rents were credited to the separate accounts 
books of the firm. So far as the donor was concerned, at - 
he could not transfer possession and enjoyment of the premise 
the firm. He had at that time only the lessor’s interest whic 
way of a gift and divested himself of it as completely as he ı 
matter of the gift thus being the donor’s interest as a whole, it 
by reason of the fact that the firm of which the donor was a g 
be in ‘possession and enjoyment of the premises as a lessee by f 
to the donee, there was non-exclusion of the donor to any ex 


Also held: in regard to the sum of Rs. 1 lakh, the subject-m: 

t money itself, but an actionable claim. The donor had len 
ahd fiom out of the credit in his favovr with the firm, he directe 
signed by him to transfer the sums to each of his sons by way of 
tion created but an actionable claim in favour of the donor. 
claim that he directed the firm in effect to transfer in favour o 
tion 130 of the Transfer of Property Act prescribing the proce 
an actionable claim had been satisfled. Since the gift was not 
actionable claim, the donor was completely excluded from it. 


Reference under section 64 (1) of the Estate Duty Act, 


V. Balasubrahmanyan and J. Jayaraman, Special Couns 
for Applicant. 


K. R. Ramamani, for T. S. Krishnamurthi Iyer, for Respo 
The Judgment of tho Court was delivered by 


_Veeraswami, J—In the first of these references arising ot 
order, the question substantially is whether the property i 
Coimbatore, as well as a sum of Rs. 1 lakh passed at the death o 
Gounder on 5th May, 1957, and as such, are dutiable under tł 
Estates Duty Act, 1953. He wasa partnor ofa firm, called N. De 
at Coimbatore and the property was in the occupation of the fi 
August, 1953, by a registered document, he settled the prope 
irrevocably on his two sons, C.R. Lingiah and C.R. Krishnan. ~ 
the firm continued to be in occupation of the premises, but'the 
thenceforward credited in equal shares to the relative accounts c 
books. The partnership came to an end on 30th April, 1957. O1 
long before its dissolution, the firm was asked by Ramaiah Goun 
his sea aca Ng sum of Rs. 1 lakh to tho credit of each o 
shares o: . 20, y opening separate accounts in their indiy 
firm’s book.. The Tribunal, differing from the Revenues, held 1 
property as well as the sum of Rs. 1 lakh did not pass on the « 
Gounder. The Tribunal was of opinion that there was no grou 
the gift had not been made without the donor retaining any intere 
Property, and that it was the firm that had the bénofit of the sum 
to the sons, and the mere fact that the father was a partner of 
mean that he had the benefit of the monsy. 


re z l - 
Lakho: two questions which arise under the reference are: , 
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-~ J. “Whether on the facts and circumstances of the case the Tribunal was right in law In 
bolding that the house property in Avinashi Road, Coimbatore, is not liable to estate duty as 
Property deemed to pass on the death of the deceased under section 10 of the Estate Duty Act, 1953? 
_ _ 2. Whether on the facts and in the circumstances of the case, the Tribunal was right in law 
in holding that the sum of Rs 1 lakh gifted to his sons in 1953 ix not liable to estate duty as proz 
perty deamed to pass on the death of the deceased under section 10 of the Estate Duty Act, 1953?” 


We are of the view that the Tribunal was right in its conclusion and that both 
the questions should be answered against the Revenue. The scope and effect of 
section 10 of the Estate Duty Act are no longer in doubt. Controller of Estate Duty 
y. Estate of Janab S. Ibrahim Rowther} and M. Ranganatha Sastri v. Controller 
of Estate Duty*, cover the matter and we think it unnecessary to traverse the came 

Id. We have also George Da Costa v. Controller of Estate Duty*, which explains 
the purport of section 10. It is in two parts, the first providing that, to the extent of 
non-exclusion of the donor from possession and enjoyment of the subject-matter of 
the gift, the property shall be deemed to pass on the donor’s death. The second 
covers benefit secured or available to the donor by contract or otherwise in respect 
of the whole or any part of the subject-matter of the gift and to the extent of such 
benefit, the property gifted shall be deemed to . We do not think that the 
second limb of this section has any application. Nor is there room to hold, on the 
view wo take of the facts, that there was non-exclusion to any extent of the donor 
án respect of the premises forming the subject-matter of the gift. The property was 
subject to a lease in favour of the firm before and after the gift, but, after the gift 
deed, the rents were credited to the separate accounts of the doneses in the books 
of the firm. So far as the donor was concerned, at the time of the gift he could not 
transfer possession and enjoyment of the premises which were actually with the firm. 
‘He had at the time only the lessor’s interest which he transforred by way of a gift and 
divested himself of it as completely as he could. ‘The subject-matter of the gift thus 
‘being the donor’s interest as a whole, it cannot be said that by reason of the fact 
‘that the firm of which the donor was a partner continued to. be in possession and 
‘enjoyment of the premises as a lessee by paying rents therefor to the donee, there was 
mon-exclusion of the donor to any extent. On this ground, we accept the conclusion 
of the Tribunal that section 10 is not attracted to the gift of the premises, but not 
on the ground which prevailed with it that there was exclusion of the donor because 
tho firm was a different body. 


Asto tho sum of Rs. 1 lakh, the Tribunal’s view was that after the gift, it was the 
firm that had the benefit of the money and not the donor. In our view, this is not the 
right way to.look at.it. But the Tribunal’s conclusion, we think, can still be sup- 
ported on the view that the subject-matter of the gift was not money itself, but an 
-actionable claim. The donor had lent moneys to the firm and from out of the credit 
dn his favour with the firm, he directed it in writing signed by him to transfer a sum 
-of Rs. 20,000 to each of his sons by way of a gift. “ aotionable claim”, as defined 
‘by section 3 of the Transfer of Property Act, means a claim to any debt, other than a 
debt secured by mortgage of immovable property, or by hypothecation or pledge of _ 
movable property, or to any beneficial interest in movable property not inthe posses- - 
sion, either actual or constructive of the claimant, which the civil Courts j 
as affording grounds for relief, whether such debt or beneficial interest be existent, 
accruing, conditional or contingent. Here, movable property was the money which 
‘has been lent by the donor to the firm. That-transaction created but an actionable 
‘claim in favour of the donor. It was a part of such claim that he directed the firm 
in effect to transfer in favour of his sons. The transfer in favour of the sons was-not 
Money itself but his actionable claim to the extent of the gift. Section 130 of the 
‘Transfer of Property Act prescribes the procedure for transfer of an actionable 
claim which has been cempliod with in this case, for, the direction by the donor to 





1. (1966) 60 LT.R. 269 : LL.R. (1967) 1 Mad. 3. (1967) 63 LT.R. 497: ad 1 S.C.R. 1004 : 
287 : A.LR. 1966 Mad. 408. a GN 1 S.C.J. 493 : (1967) T L.T.J. 217 :AI.R 
s (1966) 60 1.T-R. 783: T.L-R. (1967) 2 Mad. 1967 S.C. 849. i A 
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the firm was in writing signed by him. Once we hold, as we do, that the subject- 
matter of the'gift was not the sum of Rupees one lakh as money but an actionable 
claim of that value, it follows that the donor was completely excluded from it. : 


The two questions in the first of these references are, therefore answered, 
against tho Revenue with costs. Counsel’s fee Rs. 250. 


The other reference raises this question : 

“ Whether on the facts and in the citcomstances of the case, the inclusion of Rs. 81,356 
in the estate of deceased was justified ? 

The Tribunal proceeded on the basis that to start, with the assessee 
was treated, for purposes of income-tax, as the owner, notwithstanding the fact that 
the amount stood in the name of his wife in the books of the firm of which he was a 
partner, and that svbsequently from 1946 to 1950 he himself included the sum in his 
wealth-tax statements. In 1953, the sum of Rs. 81,356 was withdrawn from the firm 
and was invested in certain banks and a different firm, but in the names of his wife 
and son under ‘‘ either or survivor’ accounts. The Tribunal, on these facts, was not 
satisfied that there was any gift at all of the sum by the deceased to his wife. - 


It is argued before us that the Tribunal’s conclusion is not supported by any 
material. In our view, that is not correct. We start with the fact that the amount 
initially belonged to the deceased. Unless, ther fore, facts are established which 

would show that there was a subsequent gift of the money to the wife, the inference 
mrst follow that the opery passed on the death of the doceased. No doubt it 
would a to have bes on as a ground in the appeals before the Revenue and 
perhaps beforo the Tribunal that the control and use of the money were with the 
deceased’s wife and son. But this remains to be an assertion without any material 
to support it. We do not think that the fact that the money was withdrawn from 
tho firm of which the deceased was a partner, and it was subsequently invested in the 
name of the wife and her son in “ either or survivor” accounts established any such 
control or use of the money by them or either of them. The wife’s name was thore 
before and after the withdrawal of the money from the firm and the “ either or 
survivor” account in her name and that of ber son does not, in our opinion, advance 
the matter further in favour of the accountable person. 


Wo, therefore, answer the question against the accountable ‘person with costs, 
Counsel’s fee Rs. 250. 
T. K, K. —— Answered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mn, Jusrice K. VEERSWAMI AND Mn. Justice A. ALAGIRIBWAMI. 
Sarathy Brothers and another '..  Potitioners* 


U. E 
The Bank of India Ltd., and others _ ae Respondents. 
Constitution of India (1950), Article ele 133 (a Oe and (Q) —Seopo—Valsation of subject-matier—. 
Statutory tenant lenan ender Rent easement right over landlord’s land— 
eaii to owner by imposition oa of cases his pober basis far valuation of 
matter in dispute-—Tras ipls— Tenant valuing relief in plaint at Rs, 400— ` 
then “Substantial question vi law’ rec to be given EE SORE ee 
question justifying grant of leave. -: “a 
Under Article 133 (a) of the Constitution of India, it is the value to the appel-. 
lant that will govern the matter in granting leave to appeal to the Supreme Court, 
on the basis of.the value of the subject-matter. Where tlie applicant for leave, ~ 
who ‘was only a statutory tenant, entitled to statutory protection from eviction 
under the Mote nT (Lease and Rent Control) Act, valued the relief 
claimed by him in the sat in his suit, for Court-fee and jurisdiction only at 


“* BC. Pa. Nos. 158 and 166, of 1968. i 14th March, 1969. 





1g SARATHY BROTHERS Y. BANK OF INDIA LTD. (Veeraswami, J.). 39 


Rs. 400, ree must be taken to be the value of the detriment suffered by him 
in respect of an casement claimed by him in theland of his landlord, it is onli that 
amount that should be taken to be the value of the subject-matter and not the 
vaiue of the detriment that the landlord (owner) would suffer by the pee 
of the easement claimed by the tenant-petitioner. 


The value for purposes of Article 133 (1) (a) is not approached from the stand- 

, point of jurisdiction, but from the point of view of what the value of the subject- 

matter of the dispute was in the Court of first instance and is to the appellant in 
the proposed appeal to the Supreme Court. 


Meghji Lakhamshi & Bros., v. Furniture Workshop, (1954) A.C. 80 : (1954) 1 
AU E.R. 273; Abdul Khadus v, Abdul Gani, (1940) 2 M.L.J. 406, applied. The 
value given by the appellant in the lower Court (respondent to the petition for 
leave), owner of the property cannot govern the value for ses of granting 

., leave. The value of the detriment suffered by the owner of th the property by the 
tion of the casement rignt over it cannot be the same as that gained or 
i by a tenant of the-dominant tenement. The detriment of the petitioner 
, (tenant) on the basis of what he might lose in his business has nothing to do with 
' the subject-matter in dispute at all stages. In the case of a statutory tenant, who 
is not even the owner of the dominant tenement, the value would be far less than 
in the case of an owner of the dominant tenement. A question of law relating 
to the effect to be given to the proved aed in the Case, is not a substantial en 
of law to warrant grant of leave. 


Petition under Article 138 (1) (0) (a) A ae aO of the Constitution of India iad 
sections 109 and 100, Civil Pro d Order 45 rules 2, 3, 7 and 8, Civil 
‘Procedure Code, praying the High ee ts prant leave to the petitioner in each of 
the petitions to enable them to ieee to the Supreme Court against the order, 

' dated roth September, 1968 i in S.A. No. 575 and 576 of 1966, etc. 


Tit. Srinivasan , A. N. Rangaswami and M. Ranganatha Sastri, for Petitioners. 


V. K. Thiruvenkatachari, for C. N. S. Ohengaloarapan, A. R. Kriskraswami and 
U. N. R. Rao, for Respondents. 


The Order of the Court was made by 


: Kesraswami, J.—Our judgment in the second appeal was no doubt a reversing 
one; but, all the same, we are not satisfied that this is a fit case for t of leave 
under Article 1 33 (1 (a) oF or (c) of the Constitution. Ramakrishnan, J., considered 
when the second app posted before him in the first instance, that the value 
of the appsal to the sapella e is the respondent in the leave petition, would be 
Rs, 20,000 or more. The learned Judge was of that view having regard to the value 
of the property owned by the respondent and the detriment that he would suffer 
the imposition of the casement claimed by the pétitioner who was the plain 
It was on that view of the valuation, he directed that the second appeal ould bo 
heard by a Division Bench. We do not think that, for the purpose of these petitions, 
“the valuation so fixed by the learned Judge can be taken into account. Article 
133 (1) ) (9) speaks of the amount or value of the subject-matter of the dispute in the 
Gont the first instance and still in dispute on appeal, and it is clear, therefore, 
that it is the value to the appellant that will govern. There are no materials before 
“us with reference to which we can say that the value of the detriment suffered 
the petitioner, who was but a tenant, was anywhere near Rs. 20,000. He himself 
‘valued the relief in the plaint for purposes -of Court-fee and jurisdiction. only at 
Rs; 400. As-a matter of fact, the petitioner is only a statutory tenant entitled to 
the statutory protection from eviction. It is the value of the detriment to be suffe- 
red by him in such circumstances and in that capacity that should be the basis for 
considering whether leave could be granted under Article 183 (1) (a). 


, 


- We think that the point has been precisely put by the Privy Council in Meghji 
Lakhamshi & Bros. v. Furnitere Workshop). ` That was a dispute between a” landlord 
ee ae a Ye ga a Ty 


_ L’ LR. 1954) A. C. 80: (1954) 2 WLR. 159: (1954) 1 AUR. 273, < 
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and a tenant, and the method of valuation of the subject-matter of dispute from the 
stand point of the appellants was indicated by the Board in this manner. : 


“ Their Lordship have no doubt that under whichever limb of the article any 
case may fall, the ‘‘value” must be looked at from the point of view of the appel- 
lant, with the result that an appeal may sometimes lie where the landlord is the 
appellant although there could be no appeal by the tenant, or vice versa.’ 


We may observe that the value for purposes of Article 133 (1) (a) is, not 
approached from the stand point of jurisdiction; but from the point of view of what 
the value of the subject-matter of the dispute was in the Court of first instance and 
is to the appellant in the p appeal to the Supreme Court. The a ag 
of the English decision finds il tration in Abdulthudus v. Abdul Gani}. 

It is contended for the petitioner that the value given by the appellant in the 
‘second appeal should govern the value for purposes of: these leave petitions, We 
are of opinion: that this contention cannot be accepted. Surety the value of the 
detriment suffered by the owner of the property by the imposition of the casementary 
right over it cannot be the same as that gained or ‘suffered by a tenant of the domi- 
nant tenement. We cannot value the i terment of the petitioner on the basis of 
what he might lose in his business for no one knows what it is and that had nothing 
to do with the subject-matter in dispute at all stages. 


On that view, therefore, we are not satisfied that the subject-matter in dispute 
in the a lis of the value of Rs. 20,000 or more. We are inclined to think that 
it shoul be. far less, considering the fact that the petitioner is but a statutory, tenant 
and not even the owner of the dominant tenement. 


It is then contended for the petitioner that at least he should be granted leave 
‘under Article 193 (1) (e). No doubt, we mentioned in our judgment in the second 
appeal that a question of law did arise. But we also indicated clearly that the 
question of law that arose related to the effect to be given to the proved facts.. That 
in our opinion, having regard to all the circumstances, though may be a question 
ele is not a substantial question of laW to warrant grant of leave to the pupreme 

urt, > 


We decline leave and dismiss the petitions. No costs. 


P.R.N. — Petitions dismissed, 
i . Leave refused, 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. ave 
Present :—Mr. Justice S. MAHARAJAN, ` 
The Raid Co-operative — Works Ltd., Madras-19 -» Appellant® - 


Employes 8 oe ish Géeporaton through the nem ance i 

Respondent, 

eae ne) ae Binhi and Employes State Fuserance Regulations 
on arrears of coniribution— Rig. 


ae a etd: e a 1 Applicability to arrears of contribution due 


Tuc ccs ce i a e A E ied ig acta 
State Insurance Act or the ons made there under underwhich interest 
can bo claimed on the arrears of employees’ contribution due under the Act, a 
saction 1 of the Interest Act could be invoked to sustain such a claim,- 
Employers State Ianranca Gourt is a civil Gourt and an award interest on the 

, arrears of contribution due under the Act, 
Though the first part of section 1 of the Interest Act as only.to cases covered 
Se Rca aha ae ol DE 


-1. (1940) 2 MLBJ. 406. - ee 
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a demand in writing has been made claiming interest. Hence the Employees’ 
State Insurance Court can award interest under the Interest Act on arrears of. 
contribution due by an employer under the Act if a demand has been made in 
writing claiming interest. Such interest can be awarded only from date of 
demand, 


A against the order of the Court of the Employees’ Insurance (City: 
Civil ppan (First Additional Judge) Madras datedg 1st August, 1966, and made 
in E.LO.P. No. 22 of 1985. i 

Miss. O. K. Sridevi, for Appellant. 

The Court delivered the following : 5 

Jovoment.—This is an a against the order of the Employees’ Insurance 
Court, Madras, decrecing in favour of the Employees State Insurance Corporation 
a sum of Rs. 559.62 representing interest at 6 cent. per annum upon tho arrears 
of the employees’ contribution (Rs. 4,277.80) due by Messrs. Reid sn gaa 
Timber Works Ltd., Madras, for the period from 1st July, 1959 to goth April, 
1963. The factory has preferred this appeal. 


. The contention of the appellant is that no interest is payable on arrears of 
employees’ contribution, cither under the provisions of the Employse’s State Insur- 
ance or under the Regulations framed by the Government in exercise of the 

ors conferred by section g7 of the Act, Learned Counsel for the Employees’ 
Beate Insurance Corporation would, however, point out that under the Interest 
Act, 1839, the Court is empowered to award interest. Section 1 of the Interest 
Act prescribes that upon all debts or sums certain payable at a certain time or 
otherwise, the Court before which such debts or sums may be recovered may, if 
it shall think fit, allow interest to the creditor at a rate not exceeding the current 
rate of interest from the time whon such debts or sums certain wore payable, if 
such debis or sums be payable by virtus of some written instrument at a cerlain time; or if pay- 
able otherwise, then from the time when demand of payment shall have bean 
in writing so as such demand shall give notice to the debtor that interest will 
be claimed from the date of such demand until payment. The contention of the 
mgr is that the first clause of this section would be applicable only if 

e sum is payable by virtue of some written instrument and inasmuch as there 
is no written instrament which obliges the appellant to pay the arrears of employees’ 
contribution, the first part of section 1 can have no application. I accept this 
contention. But it is clear that under the second of section 1 the appellant 
‘would be liable to pay interest from the time when d for payment was made 
in writing giving notice to the debtor that interest would be claimed from the date 
of such demand, Exhibit A-5 is a demand made by the Employees’ State Insurance 
Corporation on roth February, 1965. Beit noted that in this demand, the Gorpora- 
tion has expressly stated that interest at 6 per cent. per annum will be charged on 
tho arrears of contribution. As all the ingredients necessary for the application of 
the second part of section 1 of the Interest Act are present, I have little doubt that 
the appollant will be liable to pay interest upon the sum of Rs. 4,277.80 from roth 
February, 1965, the date of demand. . 


Learned Counsel for the appellant would however contend that the Employees’ 
Insurance Court has no power to allow interest under the Interest Act, because, 
according to her, it is not a civil Court and its jurisdiction under the Act is confined 
to adjudication upon the questions and disputes which are catalogued in section 75° 
of the Employee’s State Insurance Act. I find it difficult to accept this contention, ‘ 
In the first place the Interest Act itself makes no distinction between different 
categories of Courts in relation to their power te allow interest. AH that it says is 
that the Court before which such debts or sums may be recovered may allow interest 
to the creditor at the prescribed rate. The Employees’ Insurance t is undeni- 
ably such a Court. ln the second place, section 75, which delimits: the jurisdiction. 
of the Employees’ Insurance Court, says in clausa (1) sub-clause (e) that if any quos- 
tion or dispute aries as to the right of any person to any benefit, and as to the amount 
and duration thereof, such question or dispute shall be decided by the Employees” 
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Insurance Court in accordance with the provisions of that Act. The right of the 
Corporation to the benefit of interest under the Interest Act is a matter which the 
Court below is entitled to decide. Further, section 78 of the Act says that the 
‘Employees’ Insurance Court shall have all the powers of the civil Court for the 
purposes mentioned there, and such Court shall be deemed to be a civil Court within 
the meaning of section 195 and Chapter XX XV of the Code of Criminal Procedure. 
I would therefore repel the contention that the Employees’ Insurance Court has 
no jurisdiction to adjudicate upon the liability of the ap t to pay interest to the 


respondent, or that it is not a Court which is em to allow interest under the 
Interest Act, 1999. i f 
Learned Counsel for the dent next contends that the Corporation would 


be entitled to interest not from date of the demand, but from the different dates 
on which the employees’ contributions fell due. In support of this contention, he 
presses into service the cumulative effect of section 23 of the Indian Trasts Act and 
sub-section (4) of section 40 of the Employees’ State Insurance Act. Section 23, 
clause (d) of the Trusts Act is to the effect that where the trustee commits breach 
of trust, he is liable to make good the loss which the trust prope ty or the beneficiary 
has thereby sustained, and that a trustee committing breach of trust is liable to pay 
interest in the following cass (a) where he has actually received interest, (b) where 
the breach consists in unreasonable delay in paying trust money to the beneficiary, 
(c) where the trustee ought to have received interest but has not dene so ie where he 
may be fairly presumed to have received interest—he is liable, in case (a) to account 
for the interest actually received, and, in cases (b), (c) and (2), to account for simple 
interest at the rate of six per cent. annum, unless the Court otherwise directs. 
-K am asked to presume that the appellant factory has actually collected the employees” 
contribution by deducting the same from out of thai: wages and on this ption 
I am asked to act upon clause 4 of section 40 of the Act, which says that any sum 
deducted by the principal employer from wages under that Act shall be deemed to 
‘have been entrusted to him by the employee for the purpose of paying the contri- 
“bution in respect of which it was deducted. There is nothing in the evidence on 
record to show that the appellant has deducted from the employees’ wages the 
employees’ contribution. On the other hand, the correspondence indicates that- 
most of the employees had left the employ of the appellant when the appellant was 
called upon to pay the employees’ contribution. The statutory presumption incor- 
porated in clause 4 of section 40 of the Employees’ State Insurance Act can be drawn 
Only if there is evidence to show that the appellant had deducted from the wages of 
the employees the employees’ contribution. If no such deduction has been made, 
the appellant cannot be deemed to have been entrusted: with the employees’ 
contribution. If the appellant cannot be deemed to have been so entrusted, no 
breach of trust can arise within the meaning of section 23 of the Indian Trusts Act 
and no liability to pay interest for the period anterior to the date of demand can. 


I therefore hold that the proper decree to pass is one directing the appellant 
to pay interest at 6 per cent. per annum upon the sum of Rs. 4,277.80 from roth 
February, 1965 up to 15th June, 1965 the date of deposit of the entire arrears, 
Both the learned advocates agree that this amount comes to Rs. 89.08. “The 
rapio Insurance Court has, on a wrong interpretation of the legal position, 
fixed amount at Rs. 559.62. I-direct that the decree of the lower Eourt be 
EES and the sum of Rs. 89.08 be substituted in that decree for Rs. 559-62. 
An the circumstances of this case, the parties will bear their own costs in this Court. 
and the lower Court, i 


RM. , Order accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Jorna N. KenaNaswamy REDDY. ; 
Public ae  Appellant® 7 


TIK. Viswanithan and another ` Respondents. 


Prevention of Corruption Act ae 1947), Section 5 (1) (a)—Seope Q f— Public Servant 
borrowing monsy without any dishonest intention—If guilty of criminal misconduct. 
The language of section 5 (1) (d) of the Prevention of Corruptien Act.is wider 

_ than the language of sections 161 to 163 of the Penal Code and would cover,even . 
cases where a public servant abuses his position and obtains for himself any 
iary advantage, irrespective of motive or reward for showing favour. But 
even under the said provision it-should be established that the public servant 
misused his position as public servant with a dishonest mind to obtain pecuniary 
advantage. The words “‘ otherwise abusing his position as public servant’ 
must be read in the context of the words “‘ corrupt or illegal means.” 


M. Narayanan v. State of Kerala, A.T.R. 1963 S.C. 1116: (1963) 2 S.C.J. 582 : 
(1963) M.L.J. (Crl.) 581, referred. 


Thus, before a person could be punished for an offence under tbn 5 (1) (d) 
of the Act, a dishonest intention on the part of the public servant while obtaining 
a valuable thing should be established. 


Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid respondents Nos. 1 and 2 (Accused Nos. 1 and 2) of 
an offence under section 120-B, Indian Penal Code, and the respondent No. 1 

under section 165, Indian Penal ‘Code, 6 counts: under section 5 (2) read with 
5 (1) (d) of Act II of 1947 (6 counts); and respondent No. 2 under section 165-A, 
Podian Penal Code, and under section 109, Indian Penal Code, read with 5 (2) 
read with 5 (1) (d) of Act II of 1947 by the Special Judge, Madras, in Calendar 
Case No. 2 of 1967 on his file. 
The Advocate-General, for the Public Prosecutor, for Appellant. 


P, V. Chalapathi Rao, for Respondent ‘No. 1. 


N V. Rajagopalachari, for B. Kalyanasundaram, and S. Kothandaraman, for Pn 
0. 2. 


The Court delivered the following 


Jopoment.—This appeal has been preferred by the learned Public Prosecutor 


against the order of acquittal of the two respondents, by the Special Judge, Madras, 
in C.C. No. 2 of 1967. 


_ The two respondents were tried by the Special Judge, Madras, under fifteen 
charges, the main charge being conspiracy. They were acquitted ofallthe charges. 
The substance of the main charge of conspiracy is that the respondents during 
the period between April, 1964 and February, 1966 being public servants were 
parties to a criminal conspiracy at Madras and other places 2 ing to commit 
or cause to be committed offences punishable under section 165 of the Indian Penal 
Code and under section 5 (1) (d (d) read with section 5 (2) of the ns of Corrup- 
tion Act, 1947 by obtaining large sums of moncy from firms and persons with whom 
both of them had official dealings, either without consideration or for consideration 
which both of them mew to be inadequate and by otherwise absusing their official 
positions as public servants and which offences were committed (by the first D- 
dent) in pursuance of the said criminal conspiracy and thereby committed an o ence 
punishable under section 120-B, Indian Penal Code. 


Charges 2 to 13 are specific chargesframed under section 165, Indian Penal 
Code, and section 5 (2) read with section 5 (1) oe of the Prevention of Corruption. 


* Cu. A. No. 731 of 1967. ws ug : 15th December, 1969. - 
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Act against the first respondent. Charges 14 and 15 were framed against the second 
respondent for having abetted the first respondent in committing the specific offences 
mentioned in charges Nos. 2 to 1g against the first respondent. 


This appeal presents a very simple point, namely, whether the loans taken by 
the first respondent from various persons with whom he and the second respondent 
had official dealings would come within the mischief of section 5 (1) (d) of the 
Prevention of Corruption Act in that, they have either by corrupt or illegal means 
or otherwise abused their position as public servants and obtained pecuniary advan- 
tage to them. i 

The facts of the prosecution caso are these: The two ndents, ing the 
relevant period of conspiracy, were working as Technical Investigators (non- 
gazetted post) in the Regional Office of the Textile Commissioner, Madras. They 
were friends. It appears that one P.S. Babu, the brother of the second respondent 
and one Chitti Babe, the elder brother of Ushakumari (P.W. 6), a cine actress in 
whom the second respondent was interested, were partners of a film company called 
“ Suganth Pictures,” It is stated that though the partnership firm stood in the 
name of the brother of the second respondent and the brother of P.W. 6, the 
firm was really promoted by the second respondent who was deeply interested in 
P.W. 6. It is the prosecution case that as money was required for the production 
of the picture, the second respondent and his friend the first respondent entered into 
an agreement by which the first respondent was to get moneys from persons who 
were doing export business and who were coming into contact with the respondents 
as they had to inspect the goods of the exporters in their capacity as textile inspectors. 


“The duty of the first respondent as Technical Investigator was to inspect the 
goods under the Export Promotion Scheme intended to be exported to foreign 
countries and issue a fitness certificate for shipment. The prosecution alleged that 
tho first respondent in six instances took moneys totalling -Rs, 57,000 from various 
parties whose goods he had already inspected or he was likely to inspect. 


Instance No. 1 :—( | Nos. 2 and g): Dhanapal Chetty (P.W. 10) and 
one V. A. Ramaswami, the elder brother of V. A. Bharathan (P.W. 9) were partners 
of a firm called Dhanalakshmi Textiles, P.W. 9 was assisting his brother in a 
ing tho affairs of the said firm. They were manufacturing handloom and art nik 
goods and exporting them under the Export Promotion Scheme. Their firm was 
at Tiruppur, but they ware having an office in Madras where their goods to be 
exported would be brought for the purpose of pre-shipment inspection. 


The first respondent inspected the goods of the said firm in their Madras 
remises on 16th December, 1963 and 17th December, 1963. In April. 1964, the 
t respondent asked P.W. 9 to pay him a sum of Rs. 8,000 saying that he would 
return it within two or three days. P.W. 9 paid the amount. Two or three days 
-after he paid Rs. 8,000, the first respondent asked him again to pay him another 
gum of Rs. 5,000 as a matter of accommcedation promising that he would pay the 
entire amount within two or three days. P.W. 2 waited for four or five days, but 
the first respondent did not return the amount. P.W. g did not charge any interest 
as the amount was given to the first respondent as accommodation for two days. 
After four or five days, P.W. 9 met the first respondent and asked him about the 
amount. Though he penie to pay within four or five days, he did not pay. He 
met him on several occasions and asked him to pay the amount, but he never paid. 
Four or five months latter, P.W. 9 learnt that the first respondent had left Madras 
for Bombay on transfer. To some of his letters, the first respondent replied. P.W. 
10 who happened to got to Bombay, contacted the first respondent personally. 
‘The first respondent then promised him that he would repay the amount. y 
in February, 1966 after the case was registered against the first respondent, he sent 
a draft to P.W. g for a sum of Rs. 2,050 only. In this transaction, the balance was 
due, P.W. g stated that the first respondent was moving in a friendly way with 
him and asked him for accommodation. He paid Rs, 13,000 without any interest. 
‘He also: stated that the money paid by him was his personal money. The first 
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respondent admitted this transaction but stated that though there was no stipulation 
of interest when he took the same from P.W. 9, as it was taken as accommodation 
for a short period he offered to pay interest later when the repayment was delayed 
due to unavoidable circumstances. 


Fastance No. 2 (Charges Nos. 4 and 5): P. W. 12 Munuswamy Chetty is 
the sole proprietor cae firm called ¥ Munuswami Chetty at Madras, which was 
doing export business in handloom fabrics. The first respondent inspected the 
goods of this firm on 24th April, 1966, and made another inspection on 15th May, 
1966. P.W. 12 stated that about 10 or 15 days after the second inspection which 
was in the end of May, 1964, the first respondent went to the house of P.W. 12 and 
asked him for Rs. 4,000 saying that he urgently needed the money, promissing to 
repay the same within fifteen days. P.W. 12 paid Rs, 4,000 to the first respondent 
without interest. P.W. 12 further stated that the first respondent took him in a 
taxi to Thambu Chetty Street Branch of the Canara Bank and on the way, he wrote 
out a chit on one page on which he noted his own address and on the other the 
address of P. S. Babu (brother of second respondent), handed over the chit to the 
ee im to go into the bank and send the sum of Rs. 4,000 by 
draft to the said P, S. Babu. This evidence has been let in to show that the amount 
borrowed by the first respondent was for the benefit of the second respondent as 
the amount was sent to the brother of the second respondent by draft. The 
avidence of P.W. 12 does not seem to be true as no draft was sent through the 
Canara Bank of Thambu Chetty Strest Branch on that day. On the other hand, 
a draft for Rs. 4,000 was sent from Triplicane Branch. The first respondent admits 
that he borrowed Rs, 4,000 from P.W. 12 with a promise to repay and he further 
admits that this amount was sent to P, §. Babu at Hyderabad by telegraphic transfer. 
It also appears that P. S. Babu received this draft and the amount was credited to 
his current account on goth May, 1964. 


P.W. 12 stated that the first respondent did not keep up his promise and, there- 
fore, he had been making demands for payment, but with no effect. After having 
come to know that the first respondent was under orders of transfer to Bombay, 
he met him in a hotel where he was staying since he was a bachelor, and got a pro- 
note executed by him for ths sum of Rs, 4,000 on goth September, 1 promising 
to repay the same with interest at 6 per cent. per annum. or the t respondent 
left for Bombay, P. W. 12 was writing several letters demanding repayment. The 
first respondent replied to some of thos letters promising that he would repay but 
he did not pay. 


It was contended by the first respondent that he did not borrow Rs. 4,000 in 
May, but he borrowed it only on goth September,. 1964, namely, the date of the 
execution of the pronote. The time of borrowing may not be very relevant except- 
ing for the fact that the first respondent borrowed after inspection was made by 


Instances No. 3 :-—( Nos. 6 and 7): P.W. 11 Kandaswami Chetty is 
the Manager of Sundaram Textiles, Vambadithalam, a firm which manufactures 
bandloom and art silk fabrics. On 19th August, 1963, the goods of the firm which 
had been brought to Madras were i ed by the second respondent. The same 
goods were inspected by the first respondent on goth August, 1963. In March or April, 
1964, P.W. 11 went to the Textile Commissioner’s Office, Madras, The first respon- 
dent asked him to pay him asum of Ra. 5,000 saying that the amount was urgently 
needed by him. P.W. 11 wanted to consult his brother Venkatachalapathy who 
is one of the partners of the said firm viz., Sundaram Textiles, and after consulting 
him, again met the first respondent at Madrason 18th May, 1964 and paid the 
sum of Rs. 5,000 and got a pronote executed by him, by which he agresd to pay 
interest at the rate of 12 per cent. per annum. The first respoadent promised to 
repay the amount within six months thereafter. In spite of several: reminders, 
he did not pay the amount though he promised to pay, ing time. On 6th 
February, 1966, after the residence of the first respondent was by the Police 
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he sent a sum of Rs. 5,550 by draft to P.W. 11, Rs. 550 being towards interest for 
Rs. 5,000 at the rate of 6 per cent. per annum. The first respondent admitted this 
transaction, = 


Instance No, 4:—(Charges Nos. 8 and 9): This relates to the transaction of 
first respondent taking a sum of Rs. 25,000 from S. S. M. Lingappan (P.W. 2) out 
of which he repaid Rs. 4,000 within a few days but failed to repay the balance of 

. Rs, 21,000. : 


The prosecution has let in evidence to show that before the period of conspiracy 
the second respondent borrowed a sum of Rs. 50,000 from, P. Ws. 1 and 2 in 
December, 1963 and it is the prosecution case that since the second respondent had 

‘exhausted his credit, having borrowed a sum of Rs, 50,000 from P.Ws.-1 and 2, 
he entered into an agreement with the first respondent for getting more moneys 
-for the purposes of the Suganthi Pictures, a 


P.W. 1 Subramaniam and his younger brothercP.W. 2 Lingappan are merchants 
of Kumarapalayam in Salem District. - They were interested in several firms dom 
export business under the rt Promotion Scheme, The two respondents ha 
become firiends of P.Ws. 1 and 2 as they happened to inspect their goods. 


_ In May or June, 1964, the first dent met P.W. 2 in his house at T. N 
and wanted a sum of Rs, 10,000 y representing that the amount was ceki 
'by the second respondent for his family film business and that the witness should 
not inform the second respondent of his taking money from him, as otherwise he 
‘{second respondent) would not pay. P.W. 2 paid the amount on the first respondent 
romising to y the same within a week or ten days. No interest was charged. 
ithin 4 or 5 days after receiving the amount, the first respondent again wanted 
‘another sum of Rs, 15,000 for the same purpose and P.W. 2 paid that amount with- 
out any stipulation for interest. About a week after-receipt of Rs, 15,000, the first 
respondent paid a sum of Rs. 4,000 to P.W. 2. In spite of repeated requests, the 
first ama ka had been only maa oa, but he did not pay. After the 
‘first respondent was transferred to Bombay, P.W, 2 had written him several letters. 
In one of the replies sont by the first respondent, dated 6th August, 1965, the first 
Taponen informed P.W. 2 that he was making every effect to repay the amount 
and that he was awaiting a reply from ‘B°’. According to the prosecution, the 
letter ‘B’ referred to the second respondent. According to the first respondent, 
the letter ‘ B’ referred not to the second respondent but his brother Babu to whom 
he had given moneys. The sum of Rs. 21,000 was still due to P.W. 2. The first 
respondent admitted having received the money from P.W. 2 but he would say that 
he never represented to him that the money was required for.the film business of 
the second respondent and‘he added that the second respondent had nothing to do 
with the transaction. è 
Instance No. 5:—(Charges Nos. 10 and rr): P.W. 15 Sundaravelu is the 
Proprietor of Naga Lungi Company, Madras. This firm was exporting the 
fabrics called “ Bleeding Madras” under the Export Promotion Scheme. The 
first respondent made pre-shipment inspection of the goods of P.W. 15 in May, 
July, August and September, 1984. On 23rd June, 1964, the first dent went 
to the business premises of P.W. 15 in Tondiarpet and asked him for a sum of 
Rs. 5,000 saying that the money was needed urgently for a friend of his and that 
the same would:be returned within a month or two. P.W. 15 obliged and issued 
a cheque for a sum of Rs. 5,000 on the Indian Bank, Sowcarpet Branch, Madras and 
had taken the signature of the first respondent on the counterfoil of the cheque and 
also took a receipt for the sum of Rs, 5,000 from him. There was no talx of payment 
of interest. Tho first respondent did not repay the amount as promised by him. 
However, on 12th April, 1965, this amount was paid by the first respondent, but no 
interest was paid on the amount: ` _ 
Last-Instance:—(Charges Nos. 1g and 13): P.W. 4 Lakshmanan and his father - 
in-law one Mari Chettiar were partners of the firm called K. M. S. Mari Chettiar 
and Company which was doing export business in textile fabricsin the year 1962-64 
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P.W. 4 knew the two respondents as they i ‘d the goods of the firm iu 
their capacity of Textile Inspectors. On 16th July, 1964, the first respondent 
wanted Rs. 5,000 from him saying that he had some family trouble and was in 
urgent need of money. On the first respondent executing a pronote and promising 
to pay the amount with interest at the rate of 6 per cent, per annum, he lent 
Rs. 5,000 to the first respondent . This amount was not repaid for a long time. 
On 27th January, 1966, very much after the present case, the first respondent sent 
a draft for Rs. 5,450 to the father-in-law of P.W. 4. This transaction is admitted 
by the first respondent. 


Thus, we see in all these six transactions, the first respondent had borrowed 
moneys from the witnesses with a promise to repay, same within a short time and 
some on pronotes. We have alzo noted that in respect of the moneys which were 
borrowed with a A ees to repay within a short time, no interest was stipulated. 
But in respect of the moneys borrowed on promissory notes, interest was stipulated. 
Even in respect of certain hand loans, in delayed repayment, interest was paid. 
We have noted that in regard to the second instance, a sum of Rs. 2,060 alone was 
paid, that too after the case was registered. In the third instance, the entire amount 
was paid by draft on 6th February, 1966, after the residence of the first respondent 
was searched, In the fourth instance, the first respondent paid only. Rs. 4,000. 
In the fifth instance, the entire amount was paid but without interest, even before 
the case was registered. In the last instance, the entire amount had been paid, 
after the case was registered. : 


It is not disputed by the prosecution that the respondents obtained mones Tomi 
various witnesses only as loan. The learned Advocate-General contended that the 
respondents being public servants who were in a position to do favour in their 
capacity as such public servants to the witnesses from whom they obtained loan and 
especially when certain amounts were obtained cither before inspection or after 

‘inspection of the pre-shipment goods, it should be deemed that they obtained such 
loans by abusing their position as public servants by corrupt or illegal means or 
otherwise. It, therefore, becomes necessary to examine the scope of section 5 K R 
of the Prevention of Corruption Act (hereinafter called ‘the Act’). Section 5 (1 
of the Act runs thus: 


“s, Criminal misconduct in discharge of official duty :— 
(1) A public servant is said to commit the offence of criminal misconduct. 


(a) + * * - * * 
( b) * * * k * * 
(e) * s + * + * 


(d) if he by corrupt or illegal means or by otherwise abusing his position as 


There is no doubt that this provision is wider in scope than sections 161, 162 and 
163, Indian Penal Code, which refer to a motive or reward for doing or forbearing 
to do something showing favour or disfavour to any person, or for inducing such 
conduct by the exercise of personal influence. Under section 5 (1) (d) of the Act; 
if a public servant abuses his position as a public servant and obtains for himself any 
pecuniary advantage irrespective of motive or reward for showing favour, can be 
punished under section 5 (2) of the Act. To bring within the mischief of this 
provision, the prosecution must prove the following ingredients: 

(1) that the person accused is a public servant ; 

E that he obtained a valuable thing or pecuniary advantage either for 

himself or for any other person; A 

(3) that he obtained the same by corrupt or illegal means or otherwise by 
abusing his position as public servant. J 5 S at 


: 48 pe teeth THE MADRAS, LAW JOURNAL REPORTS,- - [19 70 


The first respondent is a public servant and he obtained a valuable thing, 
namely, money, either for himself or for the second respondent. But the ques- 
tion to be considered in whether he obtained money by absuing his position as 
public servant. It is made clear in section 5 (1) (d) of the Act by introduction bf 
words “ by corrupt or illegal means or by otherwise abusing his position as public 
servant” that a dishonest element on the of the public servant while obtain in 
4 valuable thing should be established. e words “ otherwise abusing his position 
as public servant’? must be read in the same context and in the same degree of 
culpability as the words “ corrupt or illegal means ” convey. It must be read in 
juxtaposition with the words “ corrupt or illegal means”. ‘The words “otherwise 
abusing his position as public servant” do not confine merely to misuse of his 
position as public servant, but such misuse must be with a dishonest mind. A 
public servant may be in need of money. There is no prohibition for his taking a 
loan. But, if he takes loan from a person with whom he has got official dealings, 
it may be improper. It may even amount to misuse of his position since it is likely 
to create an impression in the mind of the person from whom he obtains the loan 
that he (tbe public servant) is likely to do favour to him or’ withhold doing a favour 
if loan is not given. Unless itis established that the public servant obtained such 
toan by corrupt or illegal means, or by dishonestly misusin his position ar public 
servant, the offence under section 5 (1) (d) of the Act will not be made out. The 
essential ingredient for the offence is obtaining valuable (thirg or) money by corrupt 
or illegal means or dishonestly misusing his position as public a servant. 

In M. Nargyanan v. State of Kerala1, while dealig with the scope of section 5 (1) 
(d) of the Act, the Supreme Court made the following observations : 

“ The phraseology (‘ by otherwise absuing the position of a public servant’) 
is very comprehensive. It covers acts done “otherwise” than by corrupt 
or illegal means by an officer abusing his position. The gist of the offence under 
this clause is, that a public officer abusing his pcsition as a public scrvant obtains 

` for himself or for any other person any valuable thing or inary advantage. 
“ Abuse ” means misuse i.e., using his position for something for which it is 
hot intended. That abuse may be by corrupt or illegal means or otherwise than 
those means. The word ‘ otherwise’ has wide connotation and if no limitation is 
placed on it, the words ‘corrupt’, ‘legal’, and ‘otherwise’? mentioned in tke 
clause become surplusage, for on that construction every abuse of position is 
gathered by the clause.......... The juxtaposition of the word ‘otherwise’ with 
the words ‘“ corrupt or illegal means’, and A dishonesty implicit in the word 
“abuse ” indicate the necessity for a dishonest intention on his part to bring him 
within the meaning of the clause”, 

Thus, it is clear that a dishonest intention on the part of the public servant while 
obtaining a valuable thing is the essential requisite for punishment to be imposcd 
The dishonest intention has to be inferred depending upon the factsofeach case. 
In thir case, Ido notfindfromthe evidence ofanyone ofthe witnesscsorfrom the 
conduct of the respondents that they had dishonest] y misused their position for obtain- 
ing loan. It is not the case of the prosecution witnesses that the first respondent 
reminded them of his position and obtained loans from them. To some of the 
witnesses, the first respondent was already known and they had accommodated him 
with money as a hand loan. Others lent moncy ona pronote. It may be said 
that some of the witnesses had not charged interest and some of thcm had charged 
less interest than ordinarily charged. This does not take usany where. Fora hand 
loan, no interest is generally charged Fora pronote, it depends upon the peron 
who lends money who may even show concession depending upon the capacity of 
the person to y and the time stipulated for repayment. I, eee do not see 
that the respondents had dishonestly abused their position as public servants while 
the loans were obtained from the witnesses. 


The learned Advocate General drew my attention to rule 1g of the Central 
Civil Services (Conduct) Rules, 1955. Rule 1g (5) reads thus: 


A, (1963) 2 S.C.J. 582 : (1963) M.LJ. (Crl.) 581 : ALR. 1963 S.C, 1116. 
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“ No Government servant shall in the ordinary course of business with a bank 
or a firm of standing borrow moncy from or otherwise Pee himself under 
pecuniary obligation to any person within the local limits o his authority or any 
other person with whom he 1s likely to have official dealings, nor shall he permit 
any member of his family, except with the previous sanction of the Goveamcnt to 
enter into any such transaction: 


Provided that a Government servant may accept a purely temporary loan of 
small amount, free of interest, from a personal friend or relative or operate a 
‘credit account with a bona fide tradesman ”’. 


It is true that this rule prohibits a Government servant from borrowing money 
from a person with whom he is likely to have official dealings. It may be that the 
first respondent had contravened this rule by borrowing monty from the peron 
with whom he had official dealings. But unless, as already pointed out by me, he 
had borrowed such money by dishonestly misusing his position as a public servant, 

he cannot be convicted under section 5 (2) of the Act. That element is absent in 
this case. .It is of course left to the aione to take action against the respondents 
for violation of rule 183 (5) of the Central Civil Services (Conduct) Rules. 


On the view I bave taken that no offence has been committed by the first 
respondent, the charge under the other offences, namely sections 165 and 120-B, 
Indian Penal Code, fails. 


The appeal is, therefore, dismissed. 
R.M. — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Ma. Justice P. RAMAKRISHNAN AND Mr, Justice G. RAMANUJAM. 


T. S. Venkataraman .. Appellant * 
v. 
The Director of Postal Serviccs, Posts and Telegraphs, Madras-2, 
and others : 
and 
C, S. Subramanyam and ain .. Appellantst 


v. 
The Director of Postal Services, Posts and Telegraphs, Madras-2 .. Respondent. 
Constitution of India (1950), Articles 16 (1) and 311 ee rA of equal 
opportunity ty for all citizens in matters of employment and appotniment under the Siate— 
ost and Telegraph Manuals Volume IV, Rules 273, 276 and circular dated 18th 
December, 1959, pate by Director-General of Pésts and Telegraphs—Revision of pro- 
cedure relating to confirmation of officiating accountanis and assistant accountants promoted 
from the cadre of clerks to Lower Selection Grade— Introduction of rule of confirmation of 
later entrants passing examination earlier, ignoring service of earlier eniranis passing examina- 
tion later—Legality—Jf violates Article 16 (1)—+4dministrative order affecting seniority 
—[f punishment falling under Article 311 (2)—ZJInterpretation of circular dated 18th 
December, 1959—Rastrospective opsration—Constitution of India (1950), Articls 226. 
The appellants entered service in the Posts and Telegraphs Depariment as 
clerks on various dates between 1937 and 1940. Appointments to ‘ac of accoun- 
tants which carried a higher scale of pay and was promotion post from theclerical 
grade were made by promotion from the gradeof clerks on passing a examination 
prescribed ‘‘ in order to obtain a competent class of accountants-for post offices.” 
‘The number of candidates to be selected for the said examination was to be ten. 
times the number of vacancies minus the number of officials in the ordinary time- 
scales of pay who had passed the examination but who had not been provided 
for as accountants or assistant accountants. Another rule was to the effect that 





* W.A. No. 106 of 1969 and 
Fw. A. Nos. 107 to 111 of 1969. : `- 14th August, 1969. 
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appointments to posts of accountants or assistant accountants in t 
scales of pay carrying a special pay will be made from these of 
passed the accountants examination according to iheir seniority in th 
‘Officials in the ordinary clerical time scales of pay who had pas 
tants examination would be eligible for appointement to posts 
or assistant accountants in the lower selection grade in preferenc 
in the general gradation list who had not passed the examina 
Such appointments were normally made in order of seniority, tho 
ing authority might, in his discretion, overlook any senior offici: 
not consider fit for such promotion. The petitioners bad alr 
qualifying examination on different dates, some in 1951; some in 
in 1957; and they had begun to officiate in the bigher grade of 2 
confirmation in the lower selection grade, on various dates in 
1961. At the time when the petitioners were promoted in the 
were also others, namely, the respondents 2 to 8, whohad en 
clerks later than the petitioners some in 1947 and others in 1950, | 
in the accountants posts were taken up for being filled up only in 
ioe ; the petitioners also had by that time qualified by passing 
t that time the promotions were made of al! those persons wt 
themselves according to their seniority in the clerical grade. 7 
who were appointed to officiate as accountants later than the 
confirmed as accountants earlier than the petitioners, and one < 
had yet to be confirmed in the lower selection grade. 


The petitioners felt aggrieved at the delay and postponement c 
tion in the post of accountants and their confirmation after the 
the respondents even though promoted to officiate earlier than 
and their case was that they were unfairly discriminated agains 
discrimination violated Articles 14 and 16 (1) of the Constitution 


The 1st respondent, Director-General of Posts and Telegraphs, 
the distinction complained of by relying on a circular dated 
1959, issued by him which, inter alia, provided that appointmen: 
Time scale accountants and L.S.G. accountants, would, fror 
said circular, be made according to the year of passing the acc 
nation, that those qualifying in the same year would be appointe: 
their seniority in the clerical cadre, that the circular would not ad 
of officials. who have already been confirmed as L.S.G. ac 
*t Officials appointed before the issue of the circular against regul 
awaiting confirmation would continue to so officiate, but tha 
confirmed in their turn in accordance with the revised orders in 
circular, and that for that purpose the seniority of all officials + 
the examination, whether officiating or not, would be refixed in 
the revised orders.” ‘The grievance of the petitioners was that tho 
permitted them to continue to officiate in their posts, they were 
not in accordance with the dates of their promotion to their post 
ance with the dates of their passing the examination, and that th 
attracted the bar under Article 16 (1) of the Constitution, in reg: 
po for all citizens in matters of employment or appc 
office under the State. 


Held: Once employees have been included in a single cadre or 
ment, it was not permissible for Government to provide a diffe 
between two sections of the same unit with retrospective effect; 


(2) Equality of opportunity guaranteed by Article 16 (1) of 
did not end with the stage of initial appointment, but would i: 
all matters relating to employment including questions of emo. 
of promotion, etc., and the distinction made between two section 
was liable to be struck down; k 
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(3) Though it would be open to the authorities to fix the seniority, before 
pon were promoted to the accountants grade, on the date of their qualifying 
y the examination, once a number of people have been promoted and had begun 
to officiate in the higher grade, all of them being qualified at the time of their 
promotion to officiate by having passed the examination, it would be discri- 
minatory to ignore the seniority by the length of service, and revert to the date of 
passing the qualifying examination for that purpose. To introduce a distinction 
in the matter of confirmation and seniority on the basis of the date of passing the 
the examination, would be introducin a totally irrelevant consideration for the 
purpose of confirmation; f 


(4) While the impugned circular might be treated as valid in regard to 
perrons not promoted to the higher grade, once promotion has been made of 
- qualified persons to the higher grade, whether on the basis of seniority in the cleri- 
cal grade or the basis of a year-war list or panel, fixing seniority on the basis of 
the date of passing the examination, those who have commenced to officiate in 
the lower grade should not be discriminated against by a subsequent refixing of 
seniority on the basis of the date of passing the examination, and in their case, 
in the absence of other administrative reasons, the date of promotion to the higher 
grades and the seniority consequent on such promotion should be the rule for 
confirmation, so as to avoid the charge of discrimination falling within the mis- 
chief of Article 16 (1) of the Constitution. A 3 


Sembls.—Persons whose seniority is affected by an order of the above nature, 
admittedly an administrative order, cannot complain that Article 311 (2) is 
violated; revision of seniority is not obviously one of the punishments visualscd 
in Article grr (2). 


Case law reviewed, 


Appeals under Clause 15 cf the Letters Patent against the Order of the 
Honourable Mr. Justice Kailasam dated 17th December, 1968 and made in the 
exercise of the Special Original Jurisdiction of the High Court in Writ Petition 
Nos. 3926 to 3931 of 1967 presented under Article 226 of the Constitution of India 
toissue Writs of mandamus decane (1) the First Respondent in W.P. No. 3926 of 
1967 to fix the seniority of the petitioner in each of these petitions in the grade of 
Lower Selection Grade accountant on the basis of the Directive No. 912 of 1958 
S.P.B, dated 18th December, 1959 of the Director General of Posts and Tele- ` 
graphs, New Delhi construing it as applicable to any group of persons promoted in 
the same year (2) the respondent to revise the date of confirmation of the petitioner 
in W.P. Nos. 3927, 9929 and 3931 of 1969 in the Grade of Lower Selection Grade 
Accountants on the basis that the said directive would apply only to promotees in 
the same year (3) the respondent to confirm the petitioner in W.P. No. 3928 and 
3930 of 1967 with restrospective effect in the Grade of Lower Selection Grade 
Accountants and to fix the seniority of those petitioners on the basis cf the said 
directive, construing it as applicable to any group of persons promoted in the same 
year. 


R. M. Seshadri for N. Sivasankaran, for Appellants. 


Habibullah Badsha for the Standing Counsel, for Central Government, for 1st 
Respondent, 


S. Rajagopalan, for G. Rajan and R. Balasubramaniam, for Respondent No. 2. 
“G. Natarajan, for Respondent No. 6. 
The Order of the Court was made by 


Ramakrishnan, J. —These writ a sare filed against the decision of Kailasam, 
J., in W.P. Nos. 3926 to 3931 of 1967. The prior facts, so far as they are necessary 
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for z consideration of the matter in controversy in these appeals, can be put down 
briefly. 

The writ petitioners entered service in the Posts and Telegraphs Department as 
clerks on various dates between 1937 and 1940. The post of Accountant carried a 
higher scale of pay, and it is, therefore, a tion post from the clerical grade. 
Rule 273 of the Post and Telegraphs Manual, Volume IV, prescribes for an examina- 
tion being held in order to obtain a competent class of accountants for post offices.” 
Rule 273 (b) lays down that the number of candidates to be selected to appear 
at the examination will be ten times the number of vacancies minus the n of 
officials in the ordinary time-scales of pay who have passed the examination but who 
have not been provided for as accountants or assistant accountants. Rule 273 (e) 
provides that each candidate will normally be allowed three chances to appear for 
the examination, but in addition to this, a fourth chance will be allcwed provided 
that the candidate secures at least 35 per cent. marks in the aggregate in the third 
chance. Rule 276 reads: : 


“ Appointments to posts of accountants or assistant accountants in the ordinary 
time scales of pay carrying a special pay will be made from those officials who have 
passed the accountants examination according to their seniority in the clerical 
cadre,” 


Rule 276-A (a) provides that officials on the ordinary clerical time-scales of pay, who 
have passed the accountants examination, will be eligible for appointment to 
posts of accountants or assistant accountants in the lower selection grade on 160-10-250 
in preference to their seniors in the general gradation list, who have not passed the 
accountants examination. Such appointments will normzlly be made im order of 
seniority, but the appointing authority may, in his discretion, pass over any senior 
official whom he does not consider fit for such promotion. The petitioners had 
passed the qualifying examination on different dates. The petitioners in W.P 
Nos. 3926, 3927, 3929 and 3931 passed in 1951, the petitioner in W.P.No. 3930 in 
1954 and the petitioner in W.P.No. 3928 in 1957. They began to officiate in the 
higher grade of accountants on various dates in 1958, 1959 and 1961. At the time 
ween these people were promoted in the years toned above, there were some 
others, who are respondents 2 to 8 in the writ petitions before Kailasam, J., These 
seven persons are Allah Baksh, Ambalavanan, Sambasivam, Denapal, Chinnakutty, 
Sundararajan and Kuppuswamy. They had entered service as clerks later than 
the petitioners but passed the accountants examination before the petitioners, 
three in 1947 and four in 1950. But the vacancies in the accountant posts were 
apparently taken up for being filled up only in 1958, and in subsequent years. By 
that time the petitioners also had qualified by passing the examination. It would 
appear as ifthe promotions were made at that stage, of all these persons who had 
become qualified, according to their seniority in the clerical grade. This position 
is made clear in the following tabular statement.: 





Serial No. Name of the Date of Subs- Years of Date from Date of Con- 
in the Gra- oficial. tantive entry passing P. which Offg. firmation as 
dation List. in T/S Clerk 0. V RMS as LSG Acc- LSG Accoun- 
Accounta- tants. tant, 
nts Exam. 
633 GS. Subramaniam. 22.5.1937 195! 1.12.1958 10.7.1963 
678 V. Subramania 
- Mudali 17.6.1938 I1951 —11.9.1959 1.3.1964 
joo M.Subramaniam 15.8.1938 1951 11.9.1959 1.3.1964 
717 T.John Chelliah 12.11.1938 I95I 11.9.1959 1.93.1964 
818 V. Srinivasan 10.2.1940 `” 1954 11.9.1959 1.3.1966 


823 K.S.Krishnaswamy 1.8.1940 1957 11.9.1959 (not con- 
, firmed). 


pa 


827 A.Allah Buksh* 1.3.1940 1947 7.10.1961 1.3.1962 


855 N.C.Ambalavanan* 28.6.1940 1947 1.3.1962 1.3.1962 
894 V.Sambasivam* 1.9.1940 1947 3.4.1962 2,6,1962 
goz T.S.Venkataraman 1.9.1940 1951 6.7.1961 1.93.1965 
1065 A.Denapal* 16.12.1941 1950 1.6.1962 17.6.1962 
1149 R.Chinnakutty* 1.1.1949 1950 7.2.1963 13.4.1963 
1272 P.Sundara Rajan* 1.2.1944 1958 29.3.1963 8.5.1963 
1462 A.Kuppusamy* 1.8.1946 1950 10.7.1963 10.7.1969 
* Respondents. 





‘The last column shows that the respondents, though they were appointed to officiate 
„as accountants much later than the petitioners, were confirmed as accountants 
earlier than the petitioner (except KS. Krishnaswamy). 

The complaint of the writ petitioners is primarily against the delay and post- 
ponement of their confirmation in the posts of accountants and their confirmation 
after the confirmation of the respondents even though they were promoted to officiate 
in the posts earlier than the respondents. They urged that they have been unfairly 
discriminated against, in the matter, and that such discrimination involved a viola- 
tion of Articles 14 and 16 (1) of the Constitution. 

The reason alleged by the first respondent, vig., the Director of Postal Services, 
Posts and Telegraphs, for making the above distinction is this. It is based upon a 
circular dated 18th December, 1959, marked as Exhibit-A, issued by the Director 
General, Posts and Telegraphs, New Delhi. 

“ A reference is invited to rules 276 and 276-A (a) of P and T Manual, Volume 

TY according to which appointments to the Posts of Time Scale Accountants and 
L.S.G. Accountants in Post Offices and RMS are made from those dfficials who 
have passed the Post Office/RMS accountants examination in the order of their 
seniority in the clerical cadre. The question of revising the basis for appointment 
to these posts bas been under considcration for some time past and it has now been 
decided as follows : 


(d) L.S.G. Accountants. 


This is a separate cadre and appointments to this cadre are made on a circle 
basis. Appointments to these posts will, from the date of issue of these orders, be 
made according to the year of passing the Post Office/RMS accountants examina- 
tion, Those qualifying in the same year will be appointed in the order of their 
seniority in the clerical cadre. These orders will not affect the seniority of officials, 
who have already been confirmed as L.S.G. Accountants. Officials who were 
appointed before the issue of these orders against regular vacancies and are await- 
ing confirmation in their posts will continue to officiate in their posts. They will, 
however, be confirmed in their turn in accordance with the revised orders. Bor this € 
the seniority of all officials who have passed Accountants Examination whether ating 
or not will be r in accordance with present orders.” 

The petitioners are primarily aggrieved against the last part of para. (d) of the 
above circular (which is underlined by us) becauseit appliesto them. They Wee 
officials who were appointed against regular vdcancies in accountants posts, an 
were awaiting RATELE in those posts before the issue of the above Circular 
18th December, 1959 except in the case of T.S. Venkataraman petitioner in W.P 
No. 3926/67 who was promoted in 1961, after the circular was issued, but before the - 
respondents were promoted to this higher grade. Though the revised Circular 
permitted them to continue to officiate in their posts, they were to be confirmed under 
the revised Circular, not in accordance with the date of promotion to their posts in 


The learned Judge (Kailasam, J.) observed, first of all, and we entirely agree 
with him, that the persons whose seniority is affected by an order of the above kind 
by the Director General of Posts and Telegraphs admittedly an administrative order— 
cannot complain that the poe of Article 311 (2) of the Constitution are violated. 
Obviously, the revision of seniority isnot one of the punishments visualised in Article 
gir (2) of the Constitution. Next, the attention of the learncd Judge was drawn to 
the decision of the Supreme Court in Mervyn Continho v. Collector of Customs?, we will 
refer to the particulars of this decision in some detail later in the judgment. The 
learned Judge, however, observed that the revision of seniority in the present case 
on the basis of passing of the examination appeared in his view to be a valid excep- 
tion to the rule that the seniority should normally be fixed according to the date of 
promotion to the higher grade. Further, the learned Judge held that the revised 
rule was more oe in that a person who had passed the examination earlier 
and commenced his service in that cadre should be given seniority to the person, 
though a senior in the clerical grade, who had passed the examination and qualified 
himself to the higher grade much later. The learned Judge observed that there was no 
constitutional principle involved in refixing the seniority of the persons already in the 
higher grade in the above manner. The attention of the learned Judge was drawn 
by learned Counsel for the petitioners to a decision of the Mysore High Court in 
Yegnsswaran v. Director Gensral, Posts and. Telegraphs, New Delhi?, which had dealt with 
the identical circular as in this case. The learned Judge (Kailasam, J.) did not 
agree with the construction put on the circular dated 18th ember, 1959 by the 
Mysore High Court. Kailasam, J., dismissed the writ petitions. The writ peti- 
tioners have come in appeal before us. 


After a careful consideration of the matter, we are of the opinion that the appeals 
have to be allowed. We have nothing to say about the validity of the Circular 
dated 18th December, 1959, so far as it makes a modification of the existing rules 
276 and 276-A, in regard to the persons in the clerical grade, who had not yet been 
promoted to officiate in permanent vacancies, in the higher grade of accountants. 
What the Circular prescribed in their cases was that those fying in the same 
year will be appointed in the order of seniority in the clerical . There is a further 
direction that promotion to the accountants posts will be made according to the year 
of passing the examination. In other words, if it happens in the course of the scheme 
of promotion in any particular year that a person who had passed the examination 
in an earlicr year has not been promoted and is awaiting promotion, that person 
will get preference over those persons who had passed the examination later irrespec- 
tive of seniority inservice. This presupposesa list of persons qualified by the exami- 
nation being drawn up on a year-war basis, their seniority within a year being fixed 
in accordance with their seniority in the clerical cadre, and promotion to the higher 
grade being made, first of all, in accordance with the year of passing the examina- 
tion and secondly in regard to those who pass the examination in a particular year 
according to the seniority in the clerical cadre. 


` Unfortunately, this pees and detailed procedure was not followed when the 
petitioners were promoted on the basis mentioned in the tabularstatement above, the 
promotion being strictly in accordance with their seniority in the clerical grade. 
The rules which then existed did not provide for a detailed scheme of promotions 
on year-war basis, A nate being g apen according to the year of passing the exami- 
nation. Though the rule 273 Oy we ich we have extracted above provides for a 
fair estimate of the number of recruits to be selected at each examination, based upon 
the estimate of vacancies, the rules did not provide as to how to deal with persons 
who had passed the examination in one year but who could not be promoted imme- 
diately, and when by the time the decision is taken-to promote these clerks against 














1. (1967) 1 S.C.J. 574; (1966) 3 8.C.R. 600: 2 AIR. 1967 My. 235. 
ALR. 1967 8.C. 52. : 
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vacancies other clerks had become qualified by passing the examination in the succee- 
ding years. The prior practice was that the rule that promotion should be in accor- 
dance with the seniority in the clerical cadre was strictly applied, to all the persons 
who had qualified in successive years and remained on the waiting list. c writ 
petitioners were promoted in thismanner andtheir promotion was made before pro~ 
notion of the respondents, relying on their seniority notwithstanding the fact that the 
respondents had passed the examination earlier than the petitioners, though they were 
junior to the petitioners in the clerical cadre. What the impugned Circular did 
was to alter the above position by reason of the introduction of a new principle that 
the year of passing the examination should be the basis for promotion and not the 
relative seniority in the clerical grade. On the date when the Circular was applied 
in this manner retrospectively for the petitioners, excepting T.S. Venkataraman, the 
petitioner in W.P. No. 3926 of 1967, others were already officiating in the higher grade. 
‘Fhey were so officiating under the rules which entitled them to confirmation accord- 
ing to the length of service and the seniority in the grade of accountants. It is not 
alleged by the respondents that this officiating promotion was a ly temporary 
romotion, which carried with it no right of counting the service for seniority, con- 
tion etc. The impugned circular has laid it down that the circular would 
apply to officials appointed before the issue of the order against regular vacancies 
and are awaiting confirmation in their posts, The petitioners answer to this descrip- 
tion. The respondents who were promoted to officiate in the posts on several dates 
in 1962 and 1963, so far as their position in the cadre of accountants is concerned, 
occupied the same position as the petitioners who had been promoted earlier. They 
came from a single lower cadre, namely clerks. All of them satisfied, however, the 
ification for being accountants, namely pass in the accountants examination. 
at some of them passed earlier in the examination and some of them ed later 
in the eXamination would have no relevancy, so far as the people who had alread 
commenced to officiate in the higher grade are concerned. If, as between the officials 
who officiate in the higher grade, a distinction were to be made in the matter of 
confirmation and seniority, on the basis of the date of their passing the examination, 
it will be introducing a totally irrelevant consideration, for the purpose of their 
confirmation. It would also amount to making an invidious distinction between 
persons who, so far as the requirements for the higher grade in which they are acting 
natnely the grade of accountants are concerned, are identically situated. Such dig- 
crimination, in our opinion, will attract the bar under Article 16 ( ? of the Constitu- 
tion, which provides that there shall be equality of opportunity for all citizens in 
matters relating to employment or appointment to any office under the State. 

The principle of invidious distinction violative of Article 16 (1) of the Constitu- 
tion has been applied by the Supreme Court and the other High Courts in several 
decisions. In Aswini Kumar Rath v. Director of Public Instruction}, the High Court of 
Calcutta dealt with a situation which is explained by the following reasoning of the 
Court : 

“The mere fact that two different cadres are created does not show whether 
Article 14 or 16 has or has not been violated, but once having included employees 
into a single grade or unit of employment, it is not permissible for Government 
to provide a differential treatment between two sections of the same unit with 
restrospective effect.” 


The same principle was reiterated by the Punjab High Court in a more recent deci- 
sion in Punjab State v. Lekh Raj*.. In that case, there was a separate cadre of Vaidyas 
and Hakims in the State Service Class III. They were initially a pointed in the 
different states which merged into the Patiala and East Punjab States Union. Subse- 
quently, they were formed into a single cadre on the same conditions and in the same 
grade with exactly same or similar nature of duties to perform under one and the same 
designation. But by a subsequent notification, they were differentiated in their pay, 
the distinction being based upon whether they held a five years’ degree or not. The 
Punjab High Court struck down that distinction observing : 
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*€ Once this had happened, some members of the unified cadre could not be 
treated dissimilarly as against others of the same cadre in the matter of their pay 
and other relevant conditions of service on the ground that some of them possessed 
higher or better qualifications. It is settled law that the equality of opportunity 

- guaranteed by clause (1) of Article 16 of the Constitution s not end with the 
stage of initial appointment, but would inevitably govern all matters relating to 
employment including questions of emoluments, chances of promotion etc.” 


In Roshan Lal v. Union of Indiat, we find the following observations at page 1899 : 


“ At the time when the petitioner and the direct recruits were appointed to 
Grade “D”,-there was one class in Grade “D” formed of direct recruits and the 
promotees from the grade of artisans. The recruits from both the sources to 
Grade “D” were integrated into one class and no discrimination. could there- 
after be made in favour of recruits from one source as against the recruits from the 
other source in the matter of promotion to Grade “C”. To put it differently once 
the direct recruits and promotees are absorbed in one cadre, they form one class 

“and they cannot be discriminated for the purpose of further promotion to the higher 
Grade “C”. In the present case, it is not disputed on behalf of the first respondent 
that before the impugned notification was issued there was only one rule of pro- 
motion for both the departmental promotees ‘and the direct recruits and that 
rule was seniority-cum-suitability, and there was no rule of promotion separately 
‘made for application to the direct recruits.” f 


We will refer now to the decision of the Supreme Court in Meroyn Continho v. 
Collector of Custems?. The petitioner in that case was an Appraiser in the Customs 
Department. The system that prevailed for the recruitment to the posts of apprai- 
sers was that 50 per cent. was reserved for direct recruitment, while the remaining 
50 per cent. was filled up by promotion from subordinates in the Customs Department. 
The seniority in the cadre of appraisers was determined by a system of rotation, 1.¢., 
the list is arranged in such a way that there is one person from the direct recruits 
and one from the promotees alternatively. The petitioner also contended that in 
the cadre of Principal Appraisers who are promoted from Appraisers, there was 
discrimination and violation of equality of opportunity, inasmuch as the same method 
was followed in the matter of fixation of seniority of principal Appraisers, though in 
their case, there was only one source of recruitment, 1.6., by promotion from the cadre 
of Appraisers. The Supreme Court rejected the petitioner’s claim so far as the senio- 
rity of Appraisers tier se was concerned. But the petitioner’s grievance in regard to 
the fixation of seniority inter se as among the Principal Appraisers was upheld, on the 
ground that it was violative of Article 16 (1) of the Constitution. The Supreme 
Court observed : 


“ In a case, therefore, where there is only one source of recruitment, the normal 
rule will apply, namely, that a person promoted to a higher grade gets his seniority 
in that c according to the date of promotion subject always to his being found 
fit and being confirmed in the higher grade after the period of probation is over. 
In such a case it is continuous appointment in the higher grade which determines 
seniority for the source of recruitment is one. There is no question in such a 
case of refixing in the higher grade the seniority of the grade from which pro- 
motion is made to the higher grade. In so far, therefore, as the respondent is 
doing what it calls restoration of seniority of irect recruits in Appraisers’ grade 
when they are promoted to the Principal Appraisers’ grade, it is clearly denying 
equality of opportunity to Appraisers which is the only sources of recruitment to 
the principal Appraisers’ grade.” 

A Similar Principle is also laid down by the Supreme Court in (S4. Ghosh v. Union 
of India*. In the present case, the source of recruitment to the accountants’ grade 
is the clerical grade. Itis open to the authorities to fix the seniority, before person 
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are promoted to the accountants’ cadre, on the basis of the date oftheir qualifyi 
by the examination. Once a number of people have been promoted and they ha 
begun to officiate in the higher grade, and all of them are qualified at the time 
of their promotion to officiate by having passed the examination, it will be discri» 
minatory to ignore the seniority by the length of service, and revert to the date of 
passing the qualifying examination for that purpose. . 

We will now refer to the decision of the Mysore High Court in Yegneswaran v. 
Director General P. and T.1 As we have done above, the learned Judges of the Mysore 
High Court understood the term ‘ according to the year’ in the circular to mean 
that when appointments are made at a given point of time, the appointees should be 
assigned ranks in the sequence in which the qualifying examination ‘was 
They also observed that once the promotions are made or the names of those selected 
are entered in the panel in that er, obedience to the directive becomes full and 
complete, and the seniority determined in that way is what holds the field unaffected 
by promotions or selection of others on the next occasion or the subsequent occasioni. 
‘They also observed that the directive did not mean that, when persons appointed orf 
more than one occasion in that way have not been confirmed in their posts, all those 
persons who have not been so confirmed, should be grouped together, and that the 
seniority in regard to all ofthem should be determined with reference to sequence in 
which the qualifying examination was passed, and that the mixing up of the several 
groups of appointees for common treatment in the determination of their seniority 
inter se was not authorised by the Director-General’s memo. The learned Judgcs also 
referred to the grave consequence which would result, ifa different view was adopted. 
They have referred to this consequence in paragraphs 18 arnd 19 of their judgment : 


““The acceptance of the other construction would produce the strange conse- 
quence that a person who was appointed as an accountant many years carlier would 
become junior to one who was appointed many years later on the extremely 
slender foundation afforded by that Junior’s earlier success in the qualifying exami-: 
nation, It shifts the importance of the selection or promotion to which the 
appointee owes his appointment under rule 272-A (ti) to success in. the qualifying 
examination. An cr NE which endows the success in the qualifying exami- 
nation, which, by itself does not ensure an appointment to the post ofan accountant, 
with an importance which is greater than that which should be attached to the 
selection or promotion which alone takes the appointee to that post, should not 
commend itself to us unless the language of the memo. of the Director is 
incapable of any other interpretation. And, we do not think that such is its 
language. S 7 


We feel reluctant to accede to a construction which preduces an unreasonable. 
and alarming consequence, such as, the acquisition of seniority by a person who is 
appointed to the post of an accountant long after someone else had been appointed 
to that post, on the basis of his earlier successin the qualifying examination. Thé 
regulation of seniority in that way which of course regulates in its turn the right 
to confirmation, does not have the sufferage of reason, and the constant fear in tho 
mind of an unconfirmed accountant of being overtaken by some one still in the 
clerical cadre would introduce an element of insecurity and precariousness so 
detrimental to the growth of an efficient and contented public service.” 


We agree, in principle, with the view expressed above by the learned Judges 
of the Mysore High Court, though our approach to the question as outlined above is 
slightly different. The impugned circular can be treated as valid in regard to persons 
not promoted to the higher grade. But once promotion has been made of qualified 
persons to the higher grade, whether it be on the basis of seniority in the clerical 
grade, or on the basis of a year-war list or panel, fixing seniority on the bsais of the date 
of ing the examination, those people who have commenced to officiate in thd 
higher ede should not be discriminated against by a subsequent refixing of seniority 
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on the basis of the date of their passing the qualifying examination. In their case, 

_ unless there are other administrative reasons, the date of promotion to the higher 
grade and the seniority consequent on such promotion should be the rule for confir- 
‘mation, so as to avoid charges of discriminative treatment falling within the pruview 
of Article 16 (1) of the Constitution. 


The appeals are allowed with costs. Advocate’s fee one set Rs. 250. 
P.R.N. — Appeals allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. K. Veenaswat, Chief Justice, AnD Mr. Justice P.R. Goxuna- 
KRISHNAN. 


. M.S. Venkataraman and others .. Appellanis* 
D. 
-WV. Nataraja Iyer j .. Respondent. 
` Execution Proveedings—final decree declaring the appellant to be entitled to a moisty of the sale 
proceeds of a suit property— Application for payment out of a moiety of the sale proceeds 
in Court deposit, tf a step in aid of execution. 

_ Where the money in deposit was not realised in execution, but came into 
Court deposit on conversion of the property, which is sought to be divided, and 
the decree as finally made declared one of the parties to be entitled to that amount 

' or apart ofit, the process of execution is hardly called for or is necessary, and, 
in that view, an application for payment out would not be regarded as an execution 
petition and therefore a step-in-aid. 


Appeals under clause 15 of the Letters Patent against the order of the Honoura-" 
ble Mr. Justice Ismail dated 1st March, 1968 and madein A.A.O.Nos. go and gi of 
1966 preferred against the decree of the Court of the Subordinate Judge, Tiruchi- 
rapalli dated 17th April, 1965 in E.A.No. 289 of 1964 and I.A. No. 283 of 1963 in 
O.S. No. 22 of 1943 respectively. 

N. Srivatsamani and K.V. Doratraj, for Appellants. 


S.V. Jayaraman and V. Kannan, for Respondent. 
The Judgment of the Court was delivered by 


Vesraswami, G. J.—These appeals under the Letters Patent raise a question 
oflimitation. The final decree in the suit for partition was made on 25th February, 
4957, and it was amended by a further order dated 25th July, 1958. Under clause 
(g) of the final decree the appellants were entitled to a moiety of the sale proceeds of 
-plaint schedule items 5 and 6 which were in deposit in Court. They were similarly 
declared by the final decree to be-entitled to a moiety of the sale proceeds of item 8 
covered by clause (4) of the final decree. This amount was also in Court deposit. 
-in October, 1963 the appellants took out an execution petition for payment out ofa 
sum of Rs. 4,639-6-0 out of the moneys lying in deposit. This sum been decreed 
in favour of the plaintiffs and against the first defendant towards mesne profits from 
January, 1943 to November, 1951. The estion was whether this application 
wasin time. The executing Court decided the question in favour of the appellants, 
-but, Ismail, J., on appeal, reversed the order and found that the application was 
out of time. This was upon the view that the appellants’ earlier application, I.A. 
No. 426 of 1960, which was ordered on 14th November, 1962, was not a step-in-aid 

of execution. The appeal is from the order of the learned Judge. 


We are of the same view as Ismail, J. The final decree itself specifically stated 
that the appellants were entitled to a moiety of the proceeeds of sale of plaint schedule 
items 5, 6 and 8. The proceeds being a deposit in Court, and, half of the same having 
been declared to be the share of the appellants, ali that was necessary for them 
was to apply for payment out of the same. It seems to us that no process of execu~ 
— 
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money in deposit in Court can be regarded as an execution petition and a step- in-aid 
will depend upon the particular circumstances. Where the moncy in deposit was 
not realised in execution, but came into Court deposit on conversion of the property 
which is sought to be divided, and the decree as finally made declared one of the 
parties to be enitled to that amount or a part of it, the process of execution is hardly 
called for is necessary, and, in that view, we think that an application for paymcnt out 
would not be regarded as an execution petition and therefore a step-in-aid. 

Thangi Shsttithi v. Duja Shetti+, related to payment out, on application filed by a 
decree-holder, of money which had been deposited as a condition for-setting aside 
an 6x parte decree. It was held that as an order of the Court was necessary to make 
the sum of Rs. 500 available for payment towards the decree amount the application 
was one in execution of the decree itself and gave the plaintiff a fresh starting point 
under Article 182 (5) of the Limitation Act. It may be seen that the money in 
deposit in that case did not belong to the plaintiff decree-holder and he could only 
reach it in execution. In the instant case, the final decree declared, as we said, that 
the appellants were entitled to a moiety, of the sale proceeds in deposit in Court. 
The test, as ıt seems to us, is not whether the order of Court is required before the 
decree-holder would get at the money in deposit but whether the money in Court 
deposit or any part of it belongs to the decree-holder. In our view the money in 
deposit in Court to which a decree-holder is entitlcd is not to be equated to property 
which the decree holder is entitled to recover especially when it is notin custodia legis. 


In Sankara v. Sundara*, it was noticed that a long line of cases had taken the view 
that an application by a decree-holder for the payment to him of money lying i in 
Court ane obtained in execution of the decree was a step-in-aid of the execution. 
This principle was extended by the Full Bench in that case to an application by a 
decree-holder for delivery of possession of the immoveable property purchased by 
him in a sale in cxecution of a decree as a step-in-aid of the execution of the decree. 
In our view the ratio of this decision is inapplicable to an application for payment 
out of a moiety of the sale proceeds of a property in Court deposit which been 
declared to belong to the share of the decree-holder applicant for payment out. A 
learned Single Judge of this Court in Kannappa Chettiar v. Manickam Chsttiar*, in the 
course of the judgment would appear to be inclined to the view that even in such a 
case, the application could be regarded as in execution and as a step-in-aid. But, 
the decision in that case really turned on the fact that the application for payment out 
also related to sums in deposit to which the applicant was, by declaration of the 
decree, not entitled, but, which he could ak only by execution. 


On that view of the matter the appeals are dismissed with costs. 
V.M.E, —— Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—Mnr,. K. Veeraswax Chisf Justice, anD Mn. Justro P.R. GOROLA- 
KRISHNAN. i 
The Chairman, Madras Port Trust, Madras .. Appellant* 


D. 
Kamala .. Respondent. 
Workmsn’s ral Haare Act (VII of 1923), section 3 (1)—Scope—‘ Accident arising 
out of in the course of his opment, * meaning of—Dredge Master extending 
lascar’s work to fetch his food from his residence as a matter of routine—-Port Trust 
neither defining his work nor prohibiting such errand—Fetching food, if falls within the 
scope of employment. 
Where the lascar’s work was extended by the Dredge Master also to fetch his 
food from his residence, as a matter ofroutine, more especially when the Port Trust 
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employing lascar in doing personal service as fetching food, it would be reasonable 
to conclude that lascar’s employment extended also to fetching food for the 
Dredge Master who was but an employee of the Port Trust. 

Appeal under clause 15 of the Letters Patent against the decree of the Honoura- 
ble Mr. Justice Venkatadri, dated goth November, 1965 in A.A.O.No. 185 of 1963 
preferred against the order of the Additional Commissioner for Workmen’s pen- 
sation, Madras, dated 26th February, 1962 in W.C.A.No. 413 of 1961. 

V:V. Raghavan, for Appellant. 

S. Ramasubramaniam and A.S. Ranganathan, for Respondent. 

The Judgment of the Court was delivered by 

Vesraswami, Q. J.—This ap under the Letters Patent arises out of an accident 
claim made by the widow of the deceased. At about 6-30 p.m. on 6th June, 1961 
her husband had been asked by one Mr. Watts, who was a Dredger, to fetch food 
for him, and was knocked down by a lorry on the Highways near St. Thomas Mount, 
and he died on the spot. At the time the deceased was riding a cycle and returning 
to the Port Trust with food from Mr. Watts’ residence. The Additional Commis- 
sioner for Workmen’s Compensation was not satisfied that the deceased was injured 
resulting in his death by an accident arising out of and in the course of his employ- 
ment. He was of the view that fetching food for the Dredger was not part ofa Port 
‘Trust Lascar’s job. Venkatadri, J., however, allowed the appeal by the respondent 
and fixed the compensation at Rs. 2,100. 

There is no dispute, about the quantum of compensation. But, on behalf of 
the Port Trust, it is contended that the deceased having been on a private erraned 
commissioned by the Dredger, and, the accident having occurred during performing 
that errand which was not part of the lascar’s employment the Port Trust, could 
mot be made liable for compensation. Venkatadri, J.’s view point on this was : 

“Therefore it is clear that till this office Order No. 38 wasissued on gth August, 

1961, the Dredge Masters were under the genuine impression that the lascars on 
duty could legitimately be asked to bring food from outisde the premises in order 
to enable them to supervise the work in the Port Trust without interruption. It 
should also be remembered that the act of the lascar in bringing the food for his 
master was only to facilitate the.work of the master.” 


In other words, the learned Judge seems to be of opinion that, in the particular 
circumstances, it was within the scope of the employment of the deceased lascar to 
go and fetch food for the Dredge Matter at his direction. The grant of compensation, 
therefore, depended on the scope of the lascar’s employment. 

The words in section 3 (1) of the Workmen’s Compensetion Act, 1923, “‘accident 
arising out of and in the course of his employment ”, have been the subject-matter 
of a number of decided cases. It will suffice, however, to refer to Sawrashira 
Salt Manufacturing Qo. v. Bai Valu Rajat, where the Supreme Court, construing the 
words ‘in the course of his employment’, said: 

“ As a rule, the employment of a workman does not commence until he has 
reached the place of employment and does not continue when he has left the 
place of employment, the journey to and from the place of remployment being 
excluded: It is now well-settled, however, that this is subject to the theory 
of notional extension of the employer’s premises so as to include an area which 
the ee passes and re-passes in going to and in leaving the actual place of 
work ”. 

-These observations were made also having regard to thefacts in that case, as the acci- 
-dent there took place outside the place of employment. The place of employment, 

the time assigned for doing the work of the employment and whether the injury was 

sustained while doing any work within the scope of employment, would be material 
ito enquire in order to see whether an accident arises out of and in the course of a 
man’s employment. 
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One of the lascars in the employ of the Port Trust, who has been examined, 
spoke to the fact that the d was daily going and fetching food for his master. 
He also mentioned that it was not unusual for the Dredge Master to ask any of the 
lascars under his control to fetch food for him. We also find from his testimony that 
it was the Dredge Master who assigned work, extracted work and directed its per- 
formance. A lascar is employed for painting, Chipping, Wire-placing etc. But the 
lascar’s work was extended by the Dredge Master also to fetch his food from his 
residence, as a matter of routine, and, on practically every day, so far as the deceased 
was concerned.’ In such a situation, more especially when Port Trust had not 
defined the duties of a lascar and the Dredge Master was not prohibited, as it had 
been subsequently to the accident, in this case, from cmploging lascars in doing 
personal service as fetching food, it would be reasonable to conclude thatthe lascar’s 
employment extended also to fetching food for the Dredge Master who was but an 
employee ofthe Port Trust. Ifthe scope of the employment of the deceased included, 
in the particular circumstances, fetching food, every day, for the Dredge Master, 
under whose direction he worked every day, as we find it was the case, the facts 
do not permit of any doubt that the accident arose out of and in the course of discharg- 
ing his duty viz., fetching food for his Master. 

The appeal is dismissed with costs. 

V.MLE. <= Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present :—Mnr. Jusricg M.M. Iman. 
The Lakshmi Vilas Bank Ltd., Karur .. Petitioner*® 
v. . 
L.S. Pattabhi Chettiar and another .. Respondents. 


Madras Shops and Establishments Act (XXXVI of 1947), section 41 (1)—Interpretation— 
Dispensing with the services of a person employed continuously for six months— Termina- 
tion of services for a reasonable cause and qfter a month’s notico—Premature termina- 
tion alons covered by ths section and the relieving of a person on reaching the age of 
Superannuation. 


Section 41 (1) of the Madras Shops and Establishment Act, 1947, inter alia, 
provided that no employer shall dispense with the services of a person employed 
continuously for a period of not less than six months, except for a reasonable cause 
and without giving such person at least one month’s notice or wages in lieu of such 
notice, provided, however, that such notice shall not be necessary where the services 
of such person are dispensed with on a charge of misconduct supported by satis- 
factory evidence recorded at an inquiry held for that purpose. 


Can it be said that the retirement of an employee on reaching the age of super- 
annuation, according to the rules applicable to the employment, would come 
within the scope of the section ? 


. Held, that from the very nature of the language employed in section 41 (1) it is 
clear that only a premature termination of the services of an employee can 
brought within the scope of the section. In the case of retirement on reaching 
the age ofsuperannuation, the employer and the employee know when the employee 
will cease to be in service, and therefore, the question of giving one month’s 
notice or wages in lieu of such notice cannot possibly arise. The giving of one 
month’s notice or wages in lieu thereofis generally intended to help the employee 
concerned during the interval before he obtains another employment. But in 
the case of retirement on reaching the age of superannuation, the basis for such a 
requirement is not present and therefore, the relieving of an employee from his 
duties on the basis that he retired from service on reaching the age of superannua- 
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tion cannot by any stretch of imagination be said to be dispensing with the service 
of an employee for a reasonable cause. 


Obiter, it may happen in a particular case, the retirement was used by the 
employer as a cloak for dispensing with the services, of an employee where 
the motive for dispensing with the services is something different. In that event, 
a different position may possibly result because no person will be allowed to 
evade the Soliguttee imposed on him by law by having recourse to a cloak or 


guise under which he can take refuge in order to escape from such an obligation. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavit filed therewith the High: Court will 
be pleased to issue a Writ of certiorari calling for the records and the order dated 
goth November, 1967 in M.S.E. Appeal No. 42 of 1967 on the file of the Additional 
Commissioner for Workmen’s Compensation of Madurai and quash the same. 


T.S. Rangarajan, for Petitioner. - 
T. Satya Dev, the Assistant Government Pleader, for 2nd Respondent. 
F. Sestharaman and K.S. Janakiraman, for ist Respondent. 


The Court made the following , 

Orper.—The first respondent herein was appointed as jewel appraiser in 
the Jalakandapuram branch of the petitioner bank in 1960. On gotb September, 
1966, the petitioner herein sent a communication to the first respondent herein 
which stated that the first respondent herein was completing sixty years of age on 
a Purattasi, Parabhava, equivalent to 1st October, 1966, and as per the Articles 
ofthe Association, he shall retire from theservice of the Bank and will be relieved 
completely at the close of business on Saturday, the 1st October, 1966. On receipt 
of this communication, the first respondent herein purported to file an appeal to 
the second respondent herein under section 41 (2) of the Madras Shops and Establish- 
ments Act, 1947 (hereinafter referred to as the Act). In the appeal filed by 
the first respondent, he contended that on rst October, 1966, his services were 
terminated alleging that he had completed sixty years of age and the horoscope 
and the medical certificate furnished by the first respondent proved that the age of 
the first respondent was only fifty four, and hence the termination of the first respon- 
dent’s service was wrongful and against the provisions of the Act. The petitioner 
herein filed a counter-statement before the second respondent herein contending 
that the second respondent had no jurisdiction to deal with the matter, since dis- 
charge on retirement were not contemplated in section 41 (1) ofthe Act. The further 
case of the petitioner was that the first respondent was asked on 15th June, 1966, 
to produce an educational certificate to prove his age and he took time till g2oth 
September, 1966, that the first respondent was not asked to produce a medical certifi- 
cate or any horoscope, that they have been produced of his own accord, that the 
horpscope produced by the first respondent could not be the original horoscope and 
was a recent one fabricated and written for the purpose and its authenticity and 
antiquity were both denied. The further case of the petitioner was that the horos- 
cope and the medical certificate were not admissible forms of proof of age and the 
petitioner would not be bound to accept the same. The second respondent herein 
considered the case of the parties and passed an order on goth November, 1967 in 
M.S.E. Case No. 42 of 1967. The second respondent overruled the contention of 
the petitioner that section 41 of the Act has no application to the retirement, and 
on mirits, came to the conclusion that the first respondent’s services has not been 
terminated in the manner contemplated by section 41 of the Act. The second res- 
pondent recorded. 


“As already observed, the respondent (petitioner herein) was not able to ex- 
plain for baving accepted horoscopes and medical certificatesas proof of age in 
respect of certain other employees and not having accepted them as satisfactory 
proof of agein the case of the appellant (first respondent herein). Further, no 
notice as required under section 41 (1) of the Madras Shops and Establishments 
Act has been given to the appellant before giving effect to Exhibit A-1 (the 


memorandum dated goth September, 1966, referred to already). I, therefore: 


held that the termination of the appellant’s services by retirement as per the order 


ofthe respondent dated goth September, 1966 (Exhibit A-1) would not be fora . 


reasonable cause as the appellant had been retired from service without resolving 


the depute regarding his age on that date. In as much as there was no reasonable '- 


cause for the termination of the appellant’s services by retirement and since the 
statutory notice was also absent, the termination of the appellant’s services by 


retirement as per Exhibit A-1 datedg oth September, 1966, is illegal. I there- ' 


fore, set aside the order of termination by retirement dated goth September, 
1966”, »”9 
It is to quash this order of the second respondent, the present writ petition 
under Article 226 of thé Constitution of India has been filed. 
The learned Counsel for the petitioner pur forward two contentions in support 


of the writ petition. The first is that the appeal preferred by the first respondent 
to the second respondent was not maintainable since the retirement of an employce 


by an employer on the employce reaching the age of superanuation does not come -- 


within the scope of section 41 of the Act. The second is that in coming to the con» 
clusion that the first respondent’s services had not been terminated lawfully, the 
second respondent had failed to consider very important circumstances and facts 


that were placed before him and that were available to him. J shall now consider -- 


these contentions in that order. 


As far as the first contention is concerned, it is necessary to refer to the language 
of section 41 (1) of the Act. Section 41 (1) States: 


£ t No employer shall dispense with the services of a person employed continu- ` 


ously for a period of not less than six months, except fora reasonable cause and 


without giving such nat least one month’s notice or wages in lieu of. 


such notice, provided, however, that such notice shall not be necessary where the 


services of such person are dispensed with ona charge of misconduct supported” 


by satisfactory evidence recorded at an inquiry held for the purpose.’ 
Thus, it will be seen that this section falls under two limbs, though the second limb 
is framed in the form ofa proviso to the first limb. The firstlimbis thatthe services 
of the employee who had been continuously loyed fora period of not less than 
six months cannot be dispensed with except, for a reasonable cause and without 
giving such person at least one months’ notice or wages in lieu of such notice. For 


the purpose of complying with the requirements of the first Jimb, both the condi-- 


tions must be simultancously satisfied, namely, that the dispensing with the services: 
must be for a reasonable cause, and the employer should be given atleast one month’s 
notice or wages in lieu of such notice. As far as the second limb is concerned, it 
contemplated the dispensing with the services of an employee on a charge of mis- 
conduct. In such an event, the requirement ofthe giving ofone month’s notice or 
wages in lieu thereof is not insisted upon, On the other hand, the statute insists 
that the services of such a person cannot be dispensed with on a charge A nance: 
unless an enquiry has been held and satisfactory evidence supporting the charge 

misconduct had been recorded at the enquiry. Now looking at the language of the 
section and the provisions contained in the two limbs, can it be said that the retire- 
ment of an employee on reaching the age of superannuation, according to the rules 


Ape to the employment, would come within the scope of the section? I am- 


of the opinion that such retirement cannot come within the scope of the section, 
From the very nature of the language employed in section 41(1),only a premature ter~ 


mination ofthe services ofan employee can be brought within the scope of the section, | 


When I say premature termination, I mean a termination of the services prior to the 

iod fixed in a contract of service, if there is one, or a termination of service prior 
to the period fixed for retirement on reaching the age of superannuation prescribed 
cither in a contract of service, if there is one, or in the rulescr regulations governing 
such service. Consequently if there is a contract of service, and the contract of service 
itself prescribes the period ofservice, the termination of service of the employee purfmi- 
ant to the expiry of such period of enn cannot fall within the scope of section 
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41 (1). Equally, if there are terms in the contract of service or provisions in the 
rules applicable to the service providing for the retirement of the employee on reach- 
ing the age of superannuation, such a case also cannot fall within the scope of 
section 41 (1). The dispensing with the services for a reasonable cause or the dis- 
ing with the service on a charge of misconduct, both of them, contemplate a 
termination ofthe services anterior and prior to.the date on which the services would 
come to an end automatically cither as a result of the terms in the contract of 
service or as a result of a rule applicable to the service in question. Consequently, 
when an employer relieves an employee from his duties for the reason that he had 
reached the age of superannuation and the period of service had come to an endjsuch a 
case cannot fall within the scope of section 41 (1) of the Act. On the other hand, 
the second respondent appears to have proceeded on the basis that reaching the age 
of superannuation will be a reasonable cause as contemplated in the firstlimb of 
section 41 (1). Iam ofthe view that this is an erroneousone. The reasonable cause 
that is contemplated in section 41 (1) is with reference to a premature termination. 
of service. Can it be contended that the retirement of a particular employee 
constitutes termination of his services, for a reasonable cause, and therefore, even 
in such an event the employee is entitled to at least one month’s notice or wages in 
dieu thereof? In the case of retirement on reaching the age of superannuation, the 
employer and the employee know when the employce will cease to bein service, and. 
ore, the question of giving one month’s notice or wages in lieu of such notice 
cannot possibly arise. The giving of one month’s notice or wages in lieu thereof is 
generally intended to help the employee concerned during the interval before he 
obtains another employment. But in the case of retirement on reaching the age of 
superannuation, the basis for such a requirement is not present and therefore, 
there is no scope for any such contention and the relieving of an employee from his 
i duties on the basis that he retired from service on reaching the age of superannuation 
` cannot by any stretch of imagination be said to be dispensing with the services of an 
gunployee for a reasonable cause. Hence, I am of the opinion that the conclusion of 
the second ndent in this behalf is erroneous and as a matter of fact, the appeal 
erred by the first respondent to the second respondent was really incompetent. 
may also mention one other feature. It may ha in a particular case,the retire- 
ment was used by the employer as a cleak for di ing with the services of an 
employee where the motive for dispensing with the services is something diffe- 
rent. In that event a different position may possibly result because no person will 
be allowed to evade the obligation imposed on him by law by having recourse to a 
cloak or guise under which he can refuge in order to escape from such an 
obligation. ‘The present case is not one such and while dealing with the second 
of the contentions, I shall refer to the facts of this case which support this conclusion 
of mine. Consequently I am of the opinion that the appeal preferred by the first 
respondent to the second respondent under section 41 (2) of the Act is incompetent and 
the second respondent had no’ jurisdiction whdteyer to pass the order in question. 
Normally speaking, this conclusion of mine would be sufficient to dispose of the 
writ petition. However, the learned Counsel on both the sides argued on the 
merits also and invited me to give my conclusions on the second of the contention 
put forward by the learned Counsel for the petitioner. For the purpose of understand- 
ing and appreciating the contentions in this behalf, it is necessary to refer to one or 
two admitted facts. The first respondent herein sought employment under the peti- 
tioner by a letter dated roth February, 1960, which has been marked as Exhibit R-1 
before the second respondent. In that letter, the first respondent has stated that he 
learnt that in the Trichy branch of the petitioner bank there was a vacancy for the 
post of appraiser and he had been a shroff in a shroff’s shop for a period of ten or 
twelve years and he had ience in that post, and hence he wanted the appoint- 
ment and undertook to conduct himself according to the rules and regulations of the 
bank. In that letter, he had stated that his age would be 52 or 53 and he had studied 
upto VII Stan dard. > On the same day, there was a written application given by 
the first respondent for the postin question. That application is also dated roth 
February, 1960, and has been marked as Exhibit R-2. Against the column “Date 
of birth and proof of age”, it was stated “‘ Parabava, Purattasi, 16th. Age : 52: 
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Horoscope,” It is on the basis of Exhibits R-1 and R-2 the petitioner came to the 
conclusion that the first respondent was born on 1st October, 1906, and therefore he 
reached the age of sixty yearson goth September, 1966. However, even in March, 
1966, itself, the petitioner sent out a circular marked as Exhibit R-7 to all its 
employees calling upon them to produce their secondary school leaving certificate: 
or P ransfer certificate issued by the Headmaster of the School as a proof of the 
date of birth of the employee concerned. This circular itself expressly stated that 
such particulars were required to make the file uptodate in respect of the staff of 
the petitioner bank. Such a communication was sent to the first respondent also 
and the first respondent after a number of reminders on 22nd August, 1966, wrote a 
letter asking one month’s time to produce the necessary records to prove the age, 
as he had to go to the village to gather the records, Subsequently the first respon- 
dent sent to the petitioner herein a certificate dated 16th September, 1966, granted- 
by a Civil Surgeon, Erskine Hospital, Madurai, which has been marked as Exhibit 
R-3 before the second ndent, and a horoscope which has been marked as Exhi- 
bit R-4, On the basis of these two documents, the case of the first respondent was 
that he was born only in 1912 and therefore he had not attained the age of super- 
annuation on Ist October, 1966, as contended by the petitioner herein. The second 
respondent took the view that since the petitioner accepted the horoscope as well 
as medical certificate in proof of the age of the first respondent also, and in, not 
having done so, the petitioner illegally terminated the services of the first respon- 
dent. It is in this context the learned Counsel for the petitioner contends that the 
second respondent has completely ignored Exhibits R-1 and R-2, wherein the first 
respondent had given his age as 52 or 53 in 1960, and also the evidence of the first 
respondent before the second respondent wherein he has stated that he was aged 25 
or 26 at the time of his marriage and he was married on the 1oth of Aavani, Sukla. 
year. I am of the opinion that the contention of the petitioner in this behalf is 
wellfounded. As I pointed out already Exhibit R-1 was written by the first respon- 
dent himself where he had given his age as 52 or 53 on 10th February, 1960. The 
first respondent in his evidence before the second respondent had admitted that 
Exhibit R-1 was written by him in his own handwriting, and he had given his age as 
520r 53. With regard to Exhibit R-2, the first respondent stated that his signature 
was obtained in a blank form and the particulars in the application were filled upon. 
by the Secretary of the bank. On the face of it, this contention of the first respon- 
dent cannot be correct, though I am not deciding that question. Exhibit R-2 con- 
tains a number of particulars in addition to the Tamil year, month and the date of 
birth of the first respondent, such as his father’s name, religion, caste and sect, quali- 
fications, including educational he posseased whether he was married and if so, how 
many children he had, the properties he possessed, whether he inherited the same 
or acquired the same the value of the properties and the encumbrance on such 
properties. The case of the first respondent was that all those particulars were 
filled up by the Secretary to the b without any reference whatever to the first 
respondent and the first respondent was not aware of any of these entries. On the 
face of it such a case is palpably false. The Secretary of the bank could not have 
drawn out of his fertile imagination all the particulars with regard to the father’s 
name of the first respondent, how many children he had, whatever was the property 
the first respondent possessed whether it was inherited by him or acquired by him, 
and whether there was any encumbrance subsisting on the property. In any event, 
-that is a matter which the second respondent should have considered before coming 
to the conclusion that the petitioner’s services were illegally terminated. I have 
already referred to the fact that in the evidence before the second respondent, the 
first respondent stated that he was married when he was 25 or 26 years and that his 
marriage took place on 1oth Avani in the year Sukla. This statement will be more 
consistent with the first respondent having been born in Purattasi, Parabhava than 
in Purattasi, Parithapi, as he has been shown in the horoscope produced by the 
first respondent before the second respondent. As I pointed out already, the case 
of the petitioner was that the first respondent was su uated on 1st October, 
1966, only on the basis of his own declaration made in ibits R-1 and R-2 and this 
fact was not at all considered by the second respondent. The further-cage of the 
9 5 
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petitioner was that Exhibit R-3, the doctor’s certificate would: 
age of the first fespondent and Exhibit R-4 was really fabricated or 
I am of the view that the second respondent had not considered th 
merely proceeded on the basis that since the petitioner had accepte 
medical certificates as proof of age of some of the employees of t 
petitioner was bound to accept the same as proof of age of the fin 
well. In this case, it is admitted that in the case of night watchmer 
the petitioner accepted horoscopes and medical certificates as proc 
night watchmen on the basis that they were illiterates and there! 
occasion for them to produce their Secondary School Leaving Certi 
Certificate as proof of the correct date of birth and the said consi 
apply to a person like the first respondent who was appointed as 
in the petitioner bank. Over ae above this, the petitioner’s c 
Exhibit R-3 which is the doctor’s certificate would not really cor 
of proof of age of the first respondent since the doctor had not state 
at the age of the first respondent as 54 years as a result of any ¢ 
ducted by him. Herein again, I am of the opinion that the c 
petitioner is well founded. The said certificate is as follows :-— 
“ This is to certify that Sri L.S. Pattabhi Chettiar has declared 
he is aged 54 years. On the basis of his appearance and healt! 
to accept his declaration and state that he appears to be 54 y! 


‘To say the least, this certificate couched in ruch cautious language 
the proof of age of the first respondent. There are a number of si 
with regard to this certificate. The first thing is that the doct 
certificate, though of the rank of a Civil Surgeon was merely a Rea 
Surgery, Erskine Hospital, Madurai. Secondly, the doctor in hi 
not say that he examined the first respondent and asa result of m 
came to the conclusion that the age of the first respondent was 5, 
other hand, the doctor clearly and categorically states that the first re 
ed before him that he was 54 yarsof age and that on the basis of his 
health, he was prepared to accepthis declaration and stated that h 
54 years ofage. It is hardly necessary tostate that such a certific 
be proof of age of the first respondent. Over and above this, I havı 
out more than once that the second respondent had never paid an) 
ever to the fact that in Exhibit R-1 written in the hand of the 

he stated that as on 10th February, 1960, he was aged 52 or 53 years 
R-2 also gave the date of birth of the first respondent as 16th Pur 
which would be consistent with the admitted statcment of the fi 
Exhibit R-1 and that the evidence of the first respondent before thes 
was that hc was married when he was 25 or 26 years of áge and tl 
place on the roth Avani, Sukla. For these reasons, I am of the 
conclusion of the second respondent even on merits cannot stanc 
not considered the real point put forward by the petitioner and 

erroncous assumption that the petitioner having accepted horoscc 
certificates as proof of age in respect of some other employe 
accepted Exhibits R-3 and R-4 also as proof of age of the first re 
not having done so, it had wrongfully terminated the services of the 


The learned Counsel for the first respondent contended befor 
event there was a dispute about the age of the first respondent a 
could not retire the first respondent on the ground of his reaching 
annuation until that dispute is solved. I repeatedly asked the 
for the first respondent to show me any specified statutory machir 
the resolution of such a dispute so that it can be contended th 
could not have proceeded fo retire the first respondent on the basi: 
the age of su uation, without having recourse to that stat 
provided for the resolution of the dispute as to the correct age of the 
The learned Counsel was not able to draw my attention to any su 
vision and merely contended by stating that there could have be: 


dispute with regard thereto. Ifso, certainly the first respondent should have raired 
such a dispute and should not have approached the second respondent under section 
41 (2) ofthe Act. For thesc reasons, I am of the opinion that the impugned order 
of the second respondent cannot stand and accordingly the writ petition is allowed 
and the said A i is quashed. There will be no order as to costs. 


V.M.K. l ; Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Jusriaz T. RamaprasapDA Rao and Mar. Justice 
B. S. SOMASUNDARAM. 


Varadarajulu Naidu .. Appellani* 
v. 

The Revenue Divisional Officer, Tirukoilur .. Respondent. 

Land Acquisition Act (I of 1894), sections 4 (1) and 23——Scope—Acqutred land in use as a 
Shandy place from 1943—Owner receiving his share of the proceeds from the Panchayat 
Board by farming out of ths right to sell in the market—Owner in ths reasonable expectation 
of continuing to receive the annual rent—Compensation, mechanics of computation of — 

ethod of capitalising the nei annual rental yield, 1f could be resorted to. 


When a property is acquired in exercise of the powers ofeminent domain of 
the State, the owner has to be justly compensated for the same by paying him its 
market value together with the money equivalent of its existing advantages and 
future potentialities. In fact, the claimant is entitled to receive such market 
value of the property including such intelligible though speculative advance 
therein attributable to it, consequent upon the improvement of the locality and 
the surroundings and its inherent advantages as well. No doubt farfttched 
capabilities cannot be noticed for the purpose of assessment. Even so, in a casc 
where the land has obtained a reputation of being used and utilised as a public 
market place for well over fifteen continuous years before the valuation date and 
has thus acquired a sccondary signification peculiar ‘to its situation, then the 
poe is whether such a realised and patent potential of the property, which 

as become inhered in it, and whether such an advance and reputation gained, 
enter into the mechanics of the computation in compulsory acquisition proceed- 
ings. 

In the instant case the acquired land was admittedly used as a shandy place 
or as a public market from 1943 onwards by the District Board and latterly by the 
Panchayat Board. The owner by an agreement with the District Board. as it 
then was, was receiving his share of the proceeds by farming out of the right to 
sell in the market, He was indeed getting one-fourth of the auction amount in 
terms of the arrangement between himself and the District Board. This land was 
pitched upon because of his peculiar situation in the village. It can therefore be 
fairly presumed that the appellant at or about the time when the notification 
under section 4 of the Land Acquisition Act was issued had a reasonable expecta- 
tion of continuing to receive and realise such annual rent -although it was 
considerably higher than the normal rent that might be obtained under ordinary 
circumstances. 


Section 23 of the Act enumerates the matters to be considered in determining 
compensation. One such matter is the damage sustained by the person interested 
at the time of the Collector taking possession of the land by reason of the acquisi- 
tion injuriously affecting his property, movable or immovable, in any other man- 
ner, or his earnings. The appellant was getting on the average about Rs. 1,500 
per annum.. By the compulsory process he is deprived of such earnings. It is 
in this light that the intrinsic or normal market value which could be obtained 
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from adopting the sale price of ordinary lands in the vicinity fades into insigni- 
ficance. The prices of lands in the vicinity not reflecting the real price of the 
land acquired, the alternative method of capitalising the net annual rental yield 
has to be resorted to. Coming to the number of years purchase with which 
multiple, the annual rent has to be multiplied to arrive at the market value, the 
number of years adopted must depend on the rate of interest which a first class 
security will yield in the money market. But in the case under consideration, 
the rate ofinterest cannot be blindly fixed with reference to Government securities, 
for, the rent derived from properties used as public markets, shops and business 
places will be higher than the well-recognised approved securities. The valu- 
ation date in this case is 29th February, 1956. It cannot be said that the rate 
per cent. on such securities of business premises or business places would be the 
same as 4 to 44 per cent. as in the case of Government Securities or other well 
known securities. The rate per cent. in such cases would vary in the year 1956 
between g to 12 percent. Having regard to the fact that the land in question is 
a village site, it may be fixed at g per cent. and the multiple of 11 is arrived at 
thus. 


Appeal against the decree of the Court of the Subordinate Judge, Coimbatore 
dated 21st September, 1965 in O.P. No. 198 of 1963. 

Kanakeraj, for Appellant. 

Additional Government Pleader, for Respondent. 

The Judgment of the Court was delivered by 

Ramaprasada Reo, F7—One acre and twelve cents of land in T. S. No. 37-A/1-B 
in Thokkavadi Village, Villupuram Taluk, South Arcot District, was acquired 
compuslorily for the use as a weekly cattle market. This isition was at the 
instance of the District Board, as it then was, of the district. e District Board 
initially applied also for the acquisition of R. §. No. 97-B/2-B of the same Vi 
for purposes of the weekly shandy. Later, on the su ion of the Collector, 
proposal for the acquisition of R.S. No. 37-B/2-B was withdrawn, for it was felt that 
the said land was on the other side of te railway line and it cannot be reached. 
from R.S. No. ara 1-B excepting though crossing the railway line which is objection- 
able. It was found that R.S. No. 97-Bi2-B was not used as a market place, 
whereas the land i ee Pe ee ee of cattle. It 
- i is initi d that the above extent of land in R. S. No. 37-A/1-B 

belonging to the appellant was ired under the provisions of the Land Acquisi- 

tion Act for which purpose a notification under section 4 (1) thereof was issued on 
29th February, 1956. The claimant, both before the Land Acquisition Officer and 
in the Court below, when the subject came to it on a reference under section 18 of 
the Act, contended that the land was used as a shandy for a considerable length of 
time prior to the valuation date and that he was obtaining a rent of about Rs, 1,500 
per annum and therefore the land had to be valued with such potential in it by 
capitalismg the annual rental yield with a reasonable multiple arrived at on the 
basis of the rate of interest prevailing on the valuation date for such securities. But 
the Land Acquisition Officer ignoring the said contention treated the land org ie 
asa house site, valued it as such and awarded compensation the rate of Rs. 25 
per cent. The Land Acquisition Officer, however, rightly in our view, did not 
award any interest over the compensation awarded, since the State by then was in 
possession of the land as a result of an arrangement between the District Board and 
the a t. On a reference to Court by the interested person, the Court sustained. 
the value at Rs. 25 per cent, but thought that some accommodation should be made 
for he eet ihar the land had pointa value te serve ds a ahandly, After noticing 
this, the Court awarded an additional compensation of Rs. 3,000 having regard to 
the annual income realised by the appellant from and out of the acquired land and - 
having also regard to certain other features of the land acquired. But it gave inte- 
rest on, the amount awarded at four per cent. thereon from the date of taking posses- 
sion to_the.date when.the compensation amount was paid ._Still aggrieved by the 
award of.the-Court below, the appellant is before us. 2 


Mr. Kanakaraj, learned Counsel for the appellant contends that the Court 
below failed to notice his main contention and, probably the only contention, that 
the method of valuation, of the land acquired ought to be on the capitalisation system 
and not by secured criteria from the sales of lands in the vicinity and adopting the 
same as the market value of the property in question. He would contend that from 
1943 the Jand was admittedly as a shandy and, in fact, he had to close down 
the shandy which he was running on the land by the order Exhibit A-3 and had to 
compulsorily hand over his property to the District Board to enable them. to mm a 
shandy thereon, It is seen from Exhibits A-4 and A-5 that the land acquired was 
used as a public market from 1943 to 1948 free of rent. But in 1947 under Exhibit 
A-10: the appellant demanded rent for the acquired property as it appears from the 
record that the District Board was ing out the right to collect fees from the 

ns using the shandy and this activity of the District Board prompted the appel- 

t to claim rent from them. P.W. 4, the claimant, says that in 1949 the District 
Board auctioned the right to collect fees from the market for the year 1949-50 
for Rs. 6,316 and the District Board agreed to pay him one-fourth of the auctioned 
money towards rent for that year. Thereafter he would say in his evidence that 
he was obtaining every year from the District Board one-fourth of such amount 
fetched in the public auction and that was one of the main terms of the agreement 
between him and the District Board, When he was cross examined, it was not 
elicited from him that such was not the arrangement and the agreement. As a 
matter of fact, it is seen from Exhibits A-12, A-14, A-20, A-30, A-31, A-52, A-59, 
A-61, A-62, A-63, and A-66, that the appellant was receiving on an av 
1949 and 1963 an annual rent of about Rs. 1,500. On the basis of data dis- 
closed and spoken to by the appellant, Mr. Kanakaray contends that the acquired 
land kas to be valued not on the usual basis of adopting the market value of lands 
in the vicinity, but by capitalising the rental yield by the appropriate multiple, 
which has to be ascertained in the circumstances of this case, ough the learned 
Additional Government Pleader initially thought. that the reputation acquired by 
the land in question, that it was used and utilised and suitable for a shandy, need 
not be noticed and considered as if it has a potential worth for valuation in the pro- 
cess of compulsory acquisition, yet he had to and he did indeed concede that, at 
least with reference to the principle in sub-clause (4) of section 23 of the Act, the 
earnings which the appellant was deprived of does give rise to a cause of action for. 
a claim for compensation based under that head, and for this purpose the orthodox 
method of adopting the values of lands in the vicinity need not be followed in the 
instant case. Asa matter of fact, Mr. Ramaswami, learned Additional Government 
Pleader, has very fairly, but later, agreed that the method adopted by the Court 
below is not correct; but as the matter involved in this case raises an interesting 
question, we have to-deal with it before we answer and consider the respective con- 
tentions of Counsel. 


The interesting question that arises in this appeal is not a bounding, as is usual 

in land acquisition cases, in judicial precedents. When a pro is ired in 
exercise of the powers of eminent domain of the State, ie ee ga justly 
compensated for the same by paying him its market value together with the money 
equivalent of its existing advantages and future potentialities, In fact, the claimant 
is entitled to receive such market value of the property including such intelligible 
though ive advance therem attributable to it, consequent upon the improve- 
ment of the locality and the soles: ga its inherent advantages as well. 
No doubt farfetched capabilities canno noticed for of assessment. 
Even so in a case where the land has obtained a reputation of being used and utilised 
as a public market place for well over fifteen continuous years before the valuation 
date and has thus acquired a secondary signification peculiar to its situation then 
the problem is whether such a realised and patent potential of the property which 
has become inhered in it and whether such an advance and reputation gained: 
‘enter into the mechanics of the computation in compulsory acquisition proceedings. 
In the instant case the acquired land was admittedly used as a shandy place or as 
_ a public market from 1943 onwards by the District Board or latterly by the Panchayat 
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Board. Tho owner as already seen by an agreement with the District Board 
as it then was was receiving his share of the proceeds by farming out of the right 
to sell in the market. He was indeed getting one-fourth of the auction amount in 
terms of the arrangement between himself and the District Board. This land was 
pitched upon because of this peculiar situation in the village. This is borne out by 
the rt of the Land Acquisition Officer as well, Though the claimant desired 
a land has to be valued by capitalising the rent it was not suggested that 
the continuity of the shandy at that place was purely at the discretion of the 
panchayat and there was no certainty of such annual income being derived from 
the property. The public authority never shifted the market from 1943 to any 
other place. As a matter of fact their desire to extend the market to S. No. 37-B/ 
2B was thwarted by the Collector as it was not suited for the p se and as one 
had to cross the railway line to reach it. It can therefore be fairly presumed that 
the appellant at or about the time when the notification under section 4 was issued 
had a reasonable expectation of continuing to receive and realise such annual rent 
although it was considerably higher than the normal rent that might be obtainable 
under ordinary circumstances. It cannot be denied that as a general rule the 
compensation to the owner has to be estimated by reference to the uses for which 
the property is suitable having regard to the existing busir.css or wants of the com- 
munity. or such as may be reasonably be expected in the immedite future. While 
adopting the above criteria impractical and unimaginative benefits ought not to 
be noticed, but they should be judged and valued purely on commercial considera- 
tions, The Privy Council in Vyricherle Narayana Gajapatiraju v. Revenue Divisional 
Officer, Vizagapatam' observed as follows: (at page 101). 


‘Tho compensation must be determined therefore by reference to the price 
which a willing vendor might reasonably expect to obtain from a willing purcha- 
ser. Thé disinclination of the vendor to part with his land and the urgent neces- 
sity of the purchaser to buy must alike be disregarded. Neither must be consi- 
dered as acting under compulsion. This is implied in the common saying that 
the value of the land is not to be estimated at its value to the purchaser. But this 
doss not mean that the fact that some particular purchaser might desire the land more than. 
others is- to be disregarded’. 


The land in question has undoubtedly secured an adventitious value which is 
something more than its normal or intrinsic value. Ordinarily intrinsic value does 
not necessarily establish a fair and just value because such value does not depend 
upon the exterior or surrounding circumstances. Fortuitous circumstances which 
are continuous and apparent and which prompt a particular mode of user of land 
inject into it a marketable value of a peculiar nature. It is common know 

that persons wishing to purchase the said quality of land for the same purpose for 
which the land is peculiarly applicable and usable, usually give a higher price. 
Prima facie it may be a contingent benefit. But each case has to be decided on its 
own merits. Ifsuch a benefit js not porn: but has become annexed to the land 
by long user and if the locus of the land lends support to such a special adapta- 
bility, then such market value has to be found and such compensation found has 


to be awarded. 


One other way of looking into the problem ‘is by applying the principle 
adumbrated in section, clause (4) thereof. Section 23 enumerates the matters to 
be considered in determining compensation. One such matter. is the damage 
sustained by the person interested at the time of the Collector taking possession of 
the land by reason of the acquisition injuriously affecting his other property, move- 
able or immovable, in any other manner, or his earnings. The loss of carnings also 
is one of the matters to be considered in determining compensation. In the instant 
case, the appellant was getting on the average about Rs. 1,500 per annum ever 
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since 1949. By the compulsory process he is deprived of such earnirgs. Therefore 
this deprivation ought not to be lightly brushed aside without being considered 
while granting the just equivalent for the compulsorily acquired land, By the 
acquisition, the owner is likely to lose once and for all the rent obtained. Though 
itis not relatable to any direct activity of his, yet the situation of the shandy and the 
convenience of the public in the locality to gain access to it conveniently and that 
too for a good number of years indicate that the rent obtained by the appellant is 
what is often called as the sitting rent derived therefrom for nearly fifteen years and 
more, It is in this light that the intrinsic or normal market value which could be 
obtained from adopting the sale price of ordinary lands in the vicinity fades into 
insignificance. . At the Bar several decisions were cited and we should record that 
the learned Government Pleader has very fairly placed before us several decisions 
which would support the contention of the Counsel for the appellant, rather than 
further his case, Mr. Kanakaraj reforred to a decision in The Raja of Vizianagaram v. 
The Revenus Divisional Oficer, Visakapainam*, Subba Rao, C.J. as he then was of 
the Andhra High Court, was therein evaluating a land which was suited for being 
used as a salt-pan and which was yery near the neighbouring salt-pan 
near Balucheruvu Salt-Pan. The learned Judges constituting the Division Bench 
therein noticed serveral talo deeds in respect of salt-pans in the vicinity, but, in the 
absence of specific evidence as to the expenses that are to be incurred by the owner 
in that case to reclaim the waste land into a salt-pan, they did not resort to the 
orthodox method of evaluation. On the other hand, they would say that having 
regard to the evidence in the circumstances and as the lands were eminently fit for 
development as a salt-pan, the income from a working salt-pan may be taken and 
after deducting therefrom the expenditure incurred for converting the waste land 
into a salt-pan, some reasonable rate may be fixed. In effect, the principle laid 
down. therein is, if sale deeds of salt-pans in and around the locality are available, 
the value of the potentiality may be ascertained having regard to the expenditure 
incurred for conversion. If it is not available then capitalising the rental yield 
would afford a surer and better ide for purpose. In Collector of Chingleput v. 
Kadir Mohidesn Sahib’. Krishnan, Jr speaking for the Bench, dealing with the 
acquisition of a brick field, obrerved as follows: (at page 567). 


“ As regards the value of the land acquired, which is the most important item 
in the total valuation, it is conceded that the clamant is entit’ed to have his land 
valued with reference to the most profitable use it can be put to. The land is 
very suitable for a brickfield as shown by the evidence; in fact the Government 
is acquiring it for the very purpore of using it as a brickfield. It is also suitable 
as a building site as pro by witnesses... .the claimant is, therefore, entitled 
to have his land valued in both ways and given the higher value, whichever it 
may be.” 


Once again the learned Judges laid down the principle that if the property acquired 
in a compulsory acquisition is subject to user which is beneficial and which can be 
commercialised, then such a factor is to be taken note of while valuing the property 
on the valuation date, regard being had to the potential of such secured or realised 
amenity. In the instant case, the Government acquired the prooerty for the pur- 

of a public market or a shandy. The owner also had a fair expectancy that 
fe would receive the rent from the Panchayat Board for the use of his land as shandy 
for many years more. ‘That the Jand is suitable for the purpose of a shandy is not 
in dispute. It is in such circumstances we should consider whether the value of 
lands which are not qualitatively comparable to the acquired land can be taken 
into consideration by blindly following the orthodox mile of evaluation. We think 
not. In Bijaya Kanta V. Secretary of State®, a land in which a bazaar was run was 
ae aan Tn that case evidence was let in to show the value of lands in the vicinity 
and such evidence was preseed into service for adoption. But as already stated, 
the property was being utilised as a market and was fetching arent. The question 


1. (954) 2 MLJ. (Anandh) 1. 3 ALR. 1934 Cal. 97. 
2 UML. 667 ATR 1926 Mad. 732, iA 
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therefore was whether the capitalisation of the rent was the proper method or the 
adoption of the market rate of the lands in the vicinity was better. In those cir- 
cumstances, the learned Judges in the said case observed (at page 99): 


“ In the absence of evidence of the selling value of similar class of khas lands in 
the neighbourhood it seems to me that the only course of proceeding was to esti- 
mate the rent at which the whole plot might be leased and the purchase money 
might be properly calculated at 25 years’ purchase phus.......... or 

‘The ratio in this case is again indicative of the fact that unless clinching evidence 
of sales in the neighbourhood of lands similar and similarly utilised, like the acquired 
land, is available, then it would be venturesome to blindly adopt the value of other 
lands for the purpose of awardmg compensation under the Land Acquisition Act. 
According to us, it is now fairly clear that though the price of land has to be valued 
by a reference to sales of lands in the vicinity, yet in a peculiar situation like the one 
on hand, it would be unfair to adopt the intrinsic value of the land as its market 
value, as that would mean, its special adaptability, its realised potentiality etc. 
ought to be Hei This cannot be done, as the claimant is entitled to the just 
equivalent of the land in terms of money when it is compulsorily acquired. In 
the case before us, the acquisition is for the purpose of establishing a shandy. The 
land was utilised as a shandy for several years. It gained a reputation as such and 
it is not denied. Such advance in the nature and potential of the property: has to 
Þe turned to account. It is in this respect that the values arrived as by comparing 
the values of ordinary lands Lereft of such potential] in the vicinity do not reflect a 
fair method for computing the market value of the acquired land. The income deri- 
ved from the property should therefore be taken into consideration and the same 
capitalised by applying a fair multiple as in the words of Venkatasubba Rao, J., 
in Collector of Chingl put v. Kadir Mohidesn Sahib+, 

“ It is undoubtedly true that in awarding compensation, any and every element 
of value which the lands possess to the owner must be taken into consideration 
in s0 far as it increases the valve to him,” 


In the light of the above discussion, we are unable to accept the mode and 
method adopted by the Court below in ultimately evaluating the acquired land. 
‘The learned Subordinate Judge was aware of the special adoptability and potential 
of the acquired land. But he valued such potential on an unknown basis, He 
valued the land with reference to the prevailing prices of lands which could not be 
compared, as they are not of the same quai and added to it a sum of Rs. 3,000 
arbitrarily as and towards compensation for the potential noticed by him in the acqui- 
red land. This method is not the proper method and we have already indicated as to 
the lines on which properties similar to the acquired land have to be valued. Once 
the valuer finds that the prices of lands in the vicinity do not reflect the real price of 
the land acquired, then the alternative method of capitalising the net annual rental 
yield has to be resorted to. We have no hesitation in stating that the rental basis 
affords a fair guide for evaluation in the instant case, 

According the appellant, the a income derived by him from the land 
reason of the use to which it was put by the District Board with his consent was 
ut Rs. 1,551.62 per year. But we notice in the iculars shown, to us that in 

the year 1952-53 and 1956-57, the appellant derived a rent of about Rs. 1,048.45 
during the former year, and Rs, 1,031.25 during the latter year. The notification 
under section 4 (1) of the land Acquisition Act was issued on 29th February, 1956. 
‘Therefore it can safely be taken that Rs. 1,000 year represents the net annual 
yield which the appellant was recovering from the land from the District Board by 
reason, of its special adaptability discussed above. ; 

The next question is as to the number of years purchase with which multiple, 
the annual rent has to be multiplied to arrive at the market value, The numbe 
of years purchase no doubt varies in accordance with the prevailing rate per cent. 


1. (1926) 50 MLJ. 566 at 574.:.A.LR..1926 Mad, 732, 
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of approved securities at or about the time of the rotification and also the process 
by which the annual rent is derived. In the instant case the owner does not exert 
himself. ` It is the District Board or the Panchayat Board which runs the market, 
farms out the fees and pays him his agreed share. In such circumstancés, what 
is the reasonable multiple that has to be fixed for arriving at the ultimate compensa- 
tion. 

In Bijaya Kanta v. Secretary of Stats}, the learned Ju capitalised the rent 
at 25 years purchase, But this related to a acquisition of the year 1927. Again, in 
The Rajah of Vizianagaram v. The Revenue Divisional Officer, Visakhapatnam*, the learned 
Judges adopted the multiple of 20. But there also the acquisition related to the 
year 1944, It is no doubt true that the number of years adopted must depend on 
the rate of interest which a first class security will yield in the money market. Butin 
the case under consideration the rate of interest cannot be blindly fixed with refe- 
rence to Government securities, for, the rent derived from properties used as public 
markets, shops and business places will certainly be higher than the well-recognised 
approved Government securities. The valuation date in this cas’. is 29th February, 
1956. It cannot be said that the rate per cent. on such securities of business premises 
or business places would be the same as 4 to 44 per cent. as in the case of Govern- 
ment Securities or other well known securities. We are of the view that the rate 
per cent, in such cases would vary in the year 1956 between g to 12'per cente Having 
regard to the fact that the land in question is a Village site, we fix the rate per cent. 
at g per cent. and thus arrive at the multiple of 11. We fix the average rental 
yield at Rs, 1,000 per year. Multiplying this.by 11, we fix the value of the property 
acquired at Rs. 11,000. The excess compensation would be worked out on this 
basıs and the appeal is allowed with proportionate costs. The appellant would be 
entitled to the usual 15 per cent. solatium on the excess compensation, $ 


V.M.K. eee ~... Order accordingly, ` 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

Present :—Mnr, Justice T. Ramaprasapa Rao AnD Mr, Justice G. Rama- 
NUJAM. ai 
M/s. Kannan Motor coe P.) Ltd., Chidambaram, now . c.. 

represented by Kannan Motor Transport .. Petitioner* 

; De P 

M/s. Prabhu Transports (P.) Ltd., Cuddalore, South Arcot and others. Respondents, 


Constitution of India (1950); Article 133 (1)—Scope—lIssus of certificate under— Substantial 
_ question of law ° meaning of —Recent grant of permits (in motor transport Cases), if a 
relevant circumstance. , . M 
A substantial question of law is one which is of general public importance or 
which directly or substantially affects the rights of parties and which have not 
been finally settled by the Supreme Court, the Privy Council or the Federal Gourt, 
or which is not free from difficulty or which calls for discussion of alternative views 
by the Supreme Court: (1962) 3 5.C.R. (Supp.) 549. - 
In motor transport cases, whether a particular circumstances is relevant or not 
has to depend on the facts ofeach case. Whatis not relevant in icular circum- 
stances pnan or refusal of a permit may be relevant in ano set of circum- 
stances. Even in respect of recent ts in a different route or in the same route 
it is possible to say that in one set of circumstances it is relevant’and in another set 
of circumstances it is not relevant. It has to be noticed the statute is silent on 
` this aspect. It has to be held on the facts and circumstances of the case (ie, the 
petitioner became a five bus operator by the issue of two recent grants in respect 
of two routes, one of which having a common sector with the route in emon); 
© issue 


that there is no substantial question of law as to warrant 





1. ALR. 1934 Cal. 97. . ‘2, (1954) 2 MLJ. (Andh) e >- 
* S.C.P. Nos. 10, 11 and 12 of 1970 against ue ` 26th February, 1970, 
W. A. No. 437, 438 and 439 of 1969. la 
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of a certificate either under Article 133 (1) (a) and (b) or urder 193 (1) (e) of 
the Constitution. j . 
Petitions respectively under Article 133 (1) (a), (b) ard (c) of the Constitution 
of India, and sections 109 and 110 of the Civil Procedure Code and Order 45, Rules 
2, 5, 7 and 18 and 13, Civil Procedure Code, praying that in the circumstances 
stated in each ofthe respective petitions and the Grounds of Appeal to the Supreme 
Court of India in each of the petitions, the High Court will be pleased to grant 
leave to the respective petitioners to appeal to the Supreme Court of India against 
the Order of this Court dated gth October, 1969 ard made in W.A. Nos. 437 to 
439 of 1969 (W.P. Nos. 1 of 1967, 3619 of 1967 and 408 of 1g68—High Court— 
respectively). : 
V. K. Thinivenkatachari for C. S. Prakasa Rao, for Petitioner. 
The Additional Goverr ment Pleader, for Respondents Nos. 2 and 3. 
M. Krishnappa, for K. K. Veaugopal, and V. Mamvannan, for Respondent No. 1. 
-The Judgment of the Court was delivered by ' 


Ramanxjam, J.—These petitiors have been filed urder Aiticle 193 (1) of 
the Constitution of India seeking leave to appeal to Supreme Court against the 
order in Writ Appeal Nos. 437 to 439 of 1969 on the file of this Court dismissing the 
appeals in. liming. ; 

The above mF pee filed apan the common judgment of Natesan, J., 
in W.P. Nos. 1 and 3619 of 1967 and 408 of 1968 which arose cut of proceedir gs 
for the grant of a stage carriage permit in oe oa of route Chidambaram to 
Thirukoilur. There were 42 applications before the Regional Transport Authority, 
South Arcot for the grant of a stage carriage permit on the said route. The peti- 

: tioner in W.P. No. 1 of 1967 was the grantec before the Regional Transport Autko- 
rity. But the State Transport Ap c Tribui.al, on appeal, however, set aside 
the said’ grant made by the Regional Transport Authority ard preferred Kanran 
Motor Transports, the first respondent in W.P. No. 1 of 1967 for the grant of permit. 
Writ petition 1 of 1967 has been filed by the grantee from the Regional Transport 
Authority and the petitioners in the other writ petitiors were among the aggiieved 
ahd unsuccessful applicants. , 

All the three writ petitions we:c keard together by Natesan, J. It was urged 
before the learned Judge by all the writ petitioners that the grant made to Kannan 
Motor Transports, the common first respondent in all the writ petitions by the 
State Transport Appellate Tribunal was vitiated on the ground that the respor.cert 
has became aive bus operator by the issue of two recent grants in respect of two 
routes, one of which having a common sector with the route in question, that in 
fairness the other applicants who are cot found otherwise ‘unsuitable ar.d whose 
merits are more or less equal with the first respondent should have been considered 
for the grant of permit and that the grant made to the first respondent who had 
been a grantec of two permits recently would be against public interest. The 
learned Judge, after referrmg'to the. decision of Veeraswami, J., {as he then was) 
in writ petition Nos. 852 and 1049 of 1962 which was relied on by tke Tribunal for 
holding that the question of recent grant in a different route altogether will rot be 
relevant for considering the relative merits of the applicants, expiesied that the 
criticism levelled by the writ petitioners against the order of the Tribur al was justi- 
fied, that there has been in reality no selection at all by the Tribunal consideri g the 
claims of applicants together, that a comparative assessment with icf ce to tLe 
relevant and material facts is lacking and that the ratio of the decisions ielatir g to 
the relevancy of recent grants has not been. properly understood by the Tribural, 
and directed the Tribunal to consider the claims of ike aggiieved wiit petition«s 
and the first respondent afresh. - : 

The writ appeals filed against the judgment in the above three writ petitions 
were dismissed at the admission stage upholding the view taken in the writ petitiors. 
In the order dismissing the writ appeals it was noted that the order directing the 
Tribunal to consider the relative claims afresh was based on the fact that there had 
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been no proper consideration of the merits of the applicants by the State Transport 
Appellate Tribunal and that while reconsidering the matter the Tribunal should 
consider as a relvant circumstance the grant of permits more or less at the same time 
for different overlapping routes, as between-competing operators. - 

In these present petitions the commoti first respondent in the writ petitions and 
the common appellant in the above writ appeals contends that he is entitled to 
the leave sought for zs of right. Is is his contention that the issues involved are 
substantial questions of law deserving to be certified as such by this Court undor 
Article 1 mes (a) of the Constitution. The judgment of this Ccurt in appeal was 
in affirmance of the judgment of the learned Single Judge issuing the rule absolute 
and it was therefore necessary for the petitioners to establish that a substantial 

uestion of law is involved in the appeals sought to be filed before the Supreme 

t. The substantial question of law that is said to arise in the proposed appesu 
before the Supreme Court is whether, while considering the relative merits of com- 
peting operators by the Tribunal in r t ofa recent grant of permit for a parti- 
cular route, the grant made to an applicant for the same ronte or a portion of the 
route or for a different route should be treated as a relevant circumstance or not, 
Tt is also raid that this tion has not been finally settled by the Supreme Court 
#0 far and that there is divergence of opinion in certain. decisions of this Court. 


We are not in a position to accept the contention put forward by the learned 
Counsel for the petitioners that the question involved in these cases is a substantial 
estion of law so as to warrant the issue of a certificate either under Article 133 
1) (a) and (b) or ucder Article 133 (1) (c) of the Constitution. 
As pointed out by Veeraswami, J., (as he then was) in Sivaram Transports 
v, Meenakshi Bus Transports}, y ; ) : 

“In motor transport cases which have come up to this Court under Article 226 
of the Constitution, the question as to what is relevart, and what is not relevant 
has received shifting emphasis and approach and its treatment in decisions is 
closely related to.the particular differir g facts ar.d circumstances; witLout reference 
to the facts no hard and fast rule in the abstract as to what is and what is not 
relevant can possibly be attempted or laid down, It has to be considered in the 
CONEXE. o neies noor as It should not be ovarlooked, while on the question 
of relevancy or irrelevancy of the circumstances to be taken into account that 
public interest is a governirg factor in deciding to grant or not to grant a permit 
to a particular applicant in preference to a rival applicant.” - ` 

Whether a particular circumstance is relvant or not has to depend on the facts of 

each case. What is not relevant in particular circumstances of tor refusal 

of a permit may be relevant in another set of circumstances. Syearawaml, Jy 

ae then was) has pointed out in another case in Southern Roadways (Pripats) Lid. v. 
and Sons etc.?: 

“ While it may be true that grant of another permit for the same route at the 
same pian oa not in itself be a relevant factor on the basis on which alone 
grant or refusal of permit in question can be made, remembering that the autho- 
rity has to bear in mind among other things the public interest, there may be 
circumstances in which that fact may not be regarded as altogether irrelevant.” 


Where a recent grant related to routes with a common sector or in a major part 
with a common termini, that will be a relevant circumstance to be taken into account 
as has been held in M. Ramayya v. State of Madras*, Where a recent grant relates 
to a different route altogether and if that is the only circumstance present that in 
itself may not be a relevant circumstance or a sole ground for declining to grant 
the permit. If on the other hand there is a recent grant on a different route but 
the grantee has more permits when compared with other applicant, public interest 
may require that monopoly should be avoided and in such circumstances a recent 
grant cannot be said to be an irrelevant consideration. In the nature of things, 





1. W.P. Nos 852 and 1049 of 1962. 3. (1951) 2 M.L-J 597; LL R. (1952) Mad. 
2 W.P. Nos. 606 tọ 608 of 1961. 698, ' if 


H $ > re MADRAS LAW JOURNAL REPORTS ` [1970 


in deciding question of relevancy of a particular fact or circumstance, public interest 
is the governing factor and it is not possible to lay down as a proposition of law that 
a recent grant is a relevant circumstance or not irrespective of the facts of the case. 
That question has to depend on the circumstances of each case. It may be that 
the recent grant made in respect of a different route may be relevant in one set of 
circumstances and may not be relevant in a different set of circumstances. Taking 
for instance a case where one of the applicants for a permit has been granted a 
number of permits recently or simultaneously with the grant of the permit in ques- 
tion; though the recent grant have been made in respect of different routes, public 
interest may require that no further grant should be made to that applicant as his 
capacity might have reached the optimum limit and any further grant would reduce 
his operational efficiency. Even in respect of recent grants on the same route or a 
portion of the route in question it cannot be said as a 1ule that it should be taken as a 
relevant circumstance, Taking for instance a case of a town route, public interest 
may require that the grant should be given to a person already running his vehicle 
on the route with a‘ view to increase the operational efficiency and to provide a co- 
ordinated system of transport within a particular area. - 

The learned Counsel for the petitioners also brought to our notice an unreported 
decision of a Bench of this Court in Lakshminarayanan v. State of Madras and another’, 
where it had been observed that: 


’ “The mere circumstance that either recently or at any earlier time (the) 

operator was granted some other permit will hardly be a relevant factor.” 2 
But the learned Judges there have held that the question whether permits should be 
grarited or not has to be decided with due regard to the interest of the public and 
that the Tribunal did consider that aspect of the matter and considered that the 
recent grant of three permits to the respondent therein would not in any way 
prejudice: the interest of.the public. According to us the decision above referred 
to also treats public interest as the prime consideration. The purport of all these 
decisions seems to be that the question of recent grant cannot be altogether ignored 
by the Tribunal but that it should be considered by the Tribunal along with other 
circumstances of the case and its relevancy or otherwise should depend upon the 
particular set of circumstances. The submission of the learned Counsel that the 
question of a recent grant is a relevant circumstance or notis a substantial ques- 
tion of law is not acceptable to us. It has to be noted that the statute is silent on 
this aspect. . as 

The learned Counsel draws our attention to the decision of the Supreme Court 

in- Sir Chunnilal’ V. Mehta and Sons Ltd. v. Ths Century Spinning and Manufacturing Co, 
Ltd.*, where it has been held that a substantial question of law is one which is of 
general public importance or which directly or substantially affects the rights-of 
parties and which have not been finally settled by the Supreme Court, the Privy 
Council or the Federal Court or which is not free from difficulty.or which calls for 
‘discussion of alternative views by the Supreme Court. As already stated whether 
a particular circumstance is relevant or not has to be seen with reference to cach case 
and it.is not possible to divorce the particular set of circumstances under which 
the circumstance arises, In one of the decisions referred to above it has been held 
that if the recent grant related to a different route it may not be a relevant circum- 
stance and in another it was ruled that if the récent grant was in relation to the route 
in question or part of it, it will be relevant. But as has been expressed by us even 
in respect of recent, ts in a different route or in the same route it is possible to 
say that in one set of circumstances it is relevant and in another set of circumstances 
itis not relcvant. On a due, consideration of the matter we feel that the ques- 
tion does not involve a substantial question of law and as such it is not possible to 
tah the léave sought for by the petitioners, The petitions are therefore dismissed. 

0 costs. 

V.M.K. — Petitions dismissed. 


1. W.A. Nos. 98 to 100 of 1959, © 2 (1962) 3 S:C.R. (Supp.) 549. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —MR Justias B.S, SOMASUNDARAM. 
Sevayi Ammal F .. Appellani* 
v. : 7 


M. Somasundaram `.. Respondent, 


Hindu Law—Estate under the management of the Receiver appointed by ths Court in a partition 
actim —Prslimi decree for partition—Purchase of an undivided co-parcener’s 
share, if subject to i doctrine of lis pendens—Sule of any tangrbls item in the undivided 
share, if prevails as against the later sale by the Receiver—Purchaser of an undivided share 
of a Hindu co-parcensr gets only an equity to enforce partition. 

The sale of any tangible item of an undivided share in any item cannot obviously 
prevail as against the sale by the Receiver. The purchase of an undivided 
co-parcener’s share is subject to the doctrine of lis pendens and subject to the risk 
of the Court itself sanctioning and authorisirg the Receiver to sell the very 
property for debts binding upon the family. 


The defendant in this case, merely by reason of his priority, has no ior 
right, but only takes the risk and chance of the property purchased by him’ being 
available for division in the final decree proceedings, so that he can ask for the 
equity that property purchased by him may be allotted to the ee 
co-parcener, But, if before thatstage reaches the propcrty is authoriscd to be sold, 
that sale only will prevail. Any right created in the meanwhile cither by private 
sale or by Court auction at the instance of or inst an individual member of 
the family, will avail nothing as against the pur r from the Receiver. z 


_ _ Appeal against the Decree of the Court of the Subordinate Judge, Devakottai 
in Appeal Suit No. 4 of 1965, preferred against the decree of the Court of the District 
Munsif of Devakettai in Original Suit No. 312 of 1963. 

T.V. Balakrishnan, for Appellant. 

K. Hariharan, and R. Narayanan, for Respondent. 

The Court delivered the followir g o 

UDGMENT :—The Athankudi Udayars’ Estate in Ramanathapuram District, 
which consisted of many villages, was owned by four branches. Ore membr in 
ore such branch was adjudged an insolvent. The Official.Receiver in whcm his 
share vested, filed.O.S.No. 70 of 1938 in the Sub-Court, Devakottai, for administra- 
tion. The members of the other three branches were parties to this suit. Pi eliminary 
nary decres for partition was passed ard the properties were urder the management 


of one Vasudeva Iyengar, an advocate, who was appointed as Receiver by the 
Court. i 


There was ana rrear of land revenue to the tune of Rs. 18,000, and for this §.No. 
54/7 and some other items which belonged to this estate, were sold on 4th Septem- 
ber, 1961 under the Revenue Recovery Act. Ore of the defendants in O.S. No. 70 
of 1938, viz., defendant No. 15 offered to deposit Rs. 20,000 for setting aside that 
sale, Sevayi Ammal the present plaintiff, who was defendant No. 31 in that suit, 
tendered Rs. 21,500. This was accepted and the sale was set aside on payment 
of Rs. 18,000, On the directions of Court, the Receiver executed the sale deed 
Exhibit A-5 on 1gth May, 1962 to Sevayi. : 

Defendants 1 to 5 in O.S.No. 70 of 1938 owed certain amounts to one Lakshmi 
Achi. The latter filed a suit in O.S.No. 42 of 1946 in the Sub-Court, Devakottai, 
and obtained a decree. She brought for sale S.No. 5417 and in the sale held on 
and January, 1961, Somasundaram, the present defendant, purchased it. This 
sale was confirmed on gth February, 1961, and Exhibit B-1, the sale certificate, was 
issued to him, He filed’ LLA.No. 433 of 1961 in the Sub-Court, Devakottai, for 
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deletirg this item of property, from the conveyance which was direct 
by the Receiver in favour of the plaintiff. He contended that the sale 
earlier and that it alone should prevail, His application was disn 
of April, 1962 (Vide Exhibit A-3). Later, he obtained possession 
on 25th July, 1962 as per the orders in E.A.No. 398 of 1962 in E.P 
in O.S. No. 42 of 1946. Thereupon, the plaintiff filed E.A.No. 4 
delivery, but her application was dismissed on 12th December, } 
filed O.S.No. 312 of 1969 in the Court of the District Munsif, Dev: 
aside the above summary order and for possession of this property 
and future. The defendant contended that this property belo 
defendants 1 to 5 in O.S.No. 70 of 1938, that they never ves 
appointed in that suit, that as Exhibit B-r he had become entitk 
much prior to the execution ofthe sale deed by the Receiver to the 
Receivers or the plaintiff never had any possession and that there we 
setting aside the order passed in E.A.No. 487 of 1962. The learne 
upheld the title advanced by the plaintiff and ced her suit. 
learned Subordinate Judge came to a contrary conclusion, set asic 
dismissed the svit. The plaintiff challenges the correctness of t 


Which of these two persons has title to the property, willbe th 
determination in this appeal. ffxhibit B-1 sale deed in favour of 
rior to the sale under Exhibit A-5 in favorr of the plaintiff. But 
use the suit O.S. 70 of 1938 was then ponding. Further, t 
establishes that the defendant had purchased under Exhibit B-1 or 
share of defendants 1 to 5, thereby getting a mere equity to sue fo: 
Lower Appellate Court has committed an error in treating the sale1 
as one relating to the entire S.No., as though it belonged exclusiv 
1to 5 in O.S.No. 70 of 1938. These pices et were included in 
los available for partition, and in fact a preliminary decree 
n passed in respect of this item also in the year 1944. Therefc 
tion that defendants 1 to 5 owned these items exclusively, ‘is 
without any substance. Further, this has also been negatived ir 
ceedings in I.A.No. 433 of 1961, wherein the defendant wanted . 
item from the sale deed roposed to be executed by the Receive 
This decision in Exhibit ye remains unchallenged and it is not no 
itate the matter further. Thus, the defcdant has purchased onl 
1/4th share by Exhibit B-r. ‘‘ It is well-settled that the purchaser | 
undivided interest in a joint family property, is not entitled to pos: 
has purchased, and his only right is a mere equity to sue for eae 
allotment to him, that which on partition muight be found to fall t 
alienating co-parcener ”. Vide Manikayala Rao v. Narasimhaswa 
only right which the defendant has is only to sue for partition and 
specific item. ` 


The Receiver had sold this property, as per the directions of 
sale is for payment of the land revenue, and it is for a purpose bi 
family and the roperiy: ‘It is familiar knolwedge that partition act 
protracted aia: long time for the final decree proceedings to 
the meanwhile, there will be numerous occasions when the proper 
be sold for discharging bindirg debts including the revenues di 
Unless some properties are sold and the debts are discharged, the 
got a paramount claim against the properties would institute sepa 
side by ‘side and bring the properties to sale. 


It would result in confusion and the partition action itself wo 
and infructuous. Even though the filing of the suit results in a 





1. (1967) 1 An. W.R (S.C.) 29: (1967) 1 M.LJ. SCJ. 110. 
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the property will have to be preserved ard managed as common propertyof the family. 
When necessity arises, the property may have to be sold. For that purpose, Covrts 
as a rule appoint a Receiver in partition actions, as in suits for dissolution of partner- 
ship. That Receiver re ts the entire estate and derives authority under the 
order of the Court, which is binding upon all the parties, and when he sells, he sells 
tangible items and not any undivided share therein. This is what is assured to the 
purchaser by the order of the Court, i 


“ Property in the possession ofa Receiver isin the custody of the law and cannot 
be seized under a writ of attachment or execution. It isin the discretion of the 
Court to refuse to permit a sale of the property in his possession, ucder a hay NS 
though the levy was made before the Receiver was appointed’. Vide Alderson 
on Receivers at page 229. 


' “When a Receiver is appointed by a Court, he takes possession of the property 
on behalf of the Court, He looks aftcr the property on behalf of all the parties to 
the suit. He represents all the parties for some purpose and his duty is that which 
is assigned to hua by the Court. The very object of the appointment of the 
Receiver is to safeguard the interests of all-the members of the family and to liqui- 
date the debts in the best manner possible. The general rule is well settled t 
the property in the hands of a Receiver is exempt from judicial process except to 
the extent permitted by the appointing Court.” 


Vide Try v. Try}, De Winton v. Mayor of Brecon*, and Lane v. Sterne?. 


“Tt has even been aftu med that though an attachement was levied on property 
before the appointment of a Receiver, it is within the sound discretion of the 
appomtirg Court to refuse to permit a sale of the property in the hands of a 
Receiver, and though subject to ape an judgment, cannot be sold under 
execution without leave of Court. urchaser of such property at the exe- 
‚cution sale buys at his peril and the sale may be cancelled upon an- appropriate 
application to the executing Court.” Vide Mrs. Levina Ashton v. Madhabmoni 
Dasit. 

Koduru Vengu Reddy v, Magundu Vengu Reddy’, lays down as follows :— 


“ In a suit for partition, the Court should provide for the payment of the father’s 
debt which was incurred prior to the suit, outof the joint family estate of the father 
and his sons before directing partition of the estate by metes and bounds and the 
aliences of the sons’ share are entitled to their vendor’s share only subject to 
such liability. The purchaser of an undivided share of a Hindu co-parcener gets 
only an equity to enforce partition, and takes the share when partitioned subject 
to all the liabilities of it in the hands of the vendor. The father’s power to sell 
the joint property for his just debt is subsisting and the- Courts have to recognise in 
their decree the existence of such debts as are payable out of the joint estate and 
make the necessary provision for their liquidation before directing partition by 
metes and bounds”. 

The sale of any tangible item or an undivided share in any item cannot obviously 
prevail as against the sale by the Receiver. The purchase of an undivided co- 
parcencr’s share is subject to the doctrine of lis pendens and subject to-the risk of the 
Court itself sanctioning and-authorising the Receiver to sell the very property for 
debts binding upon the family. From what has been mentioned above; it will be 
scen that the defendant, a h by reason of his priority, has no superior right, but 
only takes the risk and chance of the property purchased by him being available for 
division in the final decree proceedings, so that he can ask for the equity that the 

roperty purchased by him may be allotted to the alienating ce But, if 
sal 





re that stage reaches the property is authorised to be sold, t c only will 
1. SI BR. 163. $ ` 4. (1910) 14 Cal.W.N. 560. 
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prevail. Any right created in the meanwhile either by private sale or by Court 
auction at the instance of or against an individual member of the family, will avail 
nothing as against the purchaser from the Receiver. ‘Lhis crucial aspect has been 
overlooked by the lower appellate Court. It follows that the sale in favour of the 
defendant cannot prevail as against the sale by the Receiver. 


The learned Counsel appearing for the respondent contends that equity sbould 
be worked out in the final decree that might be passed in O.S.No. 70 of 1988. But, 
so far as this property is concerned, it should be taken as a property which is not 
available for partition and therefore there could be no question of enforcing any 
equity against a property which is not thus available. 3 


Thus, the defendant has acquired only an equity to suc for partition. But, 
zo far as the plaintiff is concerned, she has valid title under Exhibit A-5 whichis a sale 
by the Receiver for purposes binding upon the family. The plaintiff is entitled to 
possession on the basis of her title. The lower appellate Court erred in setting aside 
the decree passed by the learned District Munsif. 


_ The decree passed by the lower appellate Court is set aside and that of the trial 
Court is restored, The second a allowed with costs throughout. No leave. 


VMEK. ] . Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

l PRESENT :—MR, Justice B.S. SOMASUNDARAM, s 
Sambandam .. Appellant®* 
Madras Prohibition Act (X of 1937), Section 4 (1) (a)—Offence under—Sealed bottles 

` seized by a prohibition officer and a mahazar prepared—Uncorroboraicd testimony of 
the officer—~Bottles (sealed) contained liquor (brandy, etc.}—Convicticn based on—Bad. 
Conviction based on uncorroborated testimony of the Prohibition Officer 
as to seizure of sealed bottlcs under a mahazar and deposing that they contain- 
ed liquor with nothing more, cannot be sustained. Atleast one of the witnesses 
who had signed the mahazar must have becn examined, further, proof should 


have been adduced that they contained ‘liquor’ or a thing falling within the 
‘definition thercof under the Act. 


Appeal against the Judgment of the Court of the VI Presidency Magistrate, 
Saidapet, Madras in C.C.No. 7129 of 1967. : : 


R.J. Manickam, for Appellant. E 
. S. Fagadessan for Public Prosecutor, for -State. 
The Court delivered the’ following 


‘UDGMENT :—Sambandam, the appellant herein, was convicted by the. VI 
Presidency Magistrate, Saidapet, in C.C.No. 7129 of 1967 for offences under section 
4 (1) (a) of the Madras Prohibition Act and uncer section 10 (a) of the Govern- 
ment Order No. Ms. 3031 (Home) dated 1st November, 1958. Under the first 
count he was sentenced to undergo rigorous imprisonment for three months with a 
fine of Rs. 200 and for the second offence he, was sentenced to pay a finc of Rs. 100, 
The prosecution arose in the forte! circumstances, Thiru R.K. Nayar, P.W. 1, 
the Sub Inspector attached to the North Raiding Prohibition Pai ty got information, 
at the junction of the Mount Road and Vijayaraghavachari road that some person 
was moving on the road with contraband liquor.. He proceeded for some distance, 
in the road, apprehended the appellant and recovered from him, the tih MLO. 1 
which contained 17 bottles of which seven were brandy and 10 were bottles of tincture 
zingiberis mitis, (M.Os. 2 to series) under mahazar, Exhibit P-1, attested by his 





* Cr, A. No. 27 of 1968. i 10th October, 1969, 


te 


aj - PAPAMMAL 7. DHARMAN, l gr 


head constable and another constable. The case was Tho appellant 
pleaded not guilty to the charges and stated that he had no dy or zingiberis 
bottles with him. Believing the evidence of P.W. 1, the learned Magistrate has con- 
victed the te The correctness of this conviction is now canvassed in the 
present - The conviction has proceeded on the uncorroborated testimony 
of the Sub-Inspector,P.W. 1 who claims to have apprehended this appellant at a poi 
very near the junction of Mount Road and Vijayaraghavachariar Road, whi 
very Bey Penn eae He has admitted that some persons passed by at 
the time of the seizure. Yet not even one person has been cited as a witness for 
oving the arrest or the recovery. of these bottles, Exhibit P-1 is the mahazar. 
.W. 1 could bee at least examined the Head Constable who has attested it. When 
a mahazar has been propared and attested by witnesses it is desirable and in some 
cases it may even be necessary from the stand point of the prosecution to examine at 
least one such witness in addition to the police officer who actually seized the mate- 
rials. Vide Muthukrishaax v. State!, Noxt it is contended that the anon ae nee 
proved that the bottles which were seized contained liquor wi the mischief of 
the Prohibition Act. The prosecution in cases of this kind must establish by evi- 
dence that the bottles contained rohibited liquor. In other words, the tion 
should establish that the an ar in question comes under one or o of the 
Various items described in the definition of liquor in the Act. Merely trusting to 
the smelling sanse ofthe Prohibition Officers, and basing a conviction, on & opinion 
expressed by those officers under the circumstances cannot justify the conviction of 
the accused Stats of Andhra Pradesh v. Madiga Boosannaa?, Even this evidence is not 
available in the present case and except saying that the bottles seized with the seals 
were bottles of brandy and tincture zingiberis mitis, the Sub-Inspector has not said 
anything else. The conviction is not correct. Both the conviction and sentences 
are set aside. The ap oy online ohill be cfd te bes tthe tel bond al 
convicted. The fine lected shall be refunded to him, The bail bond shall ” 
stand cancelled, 


EGS. . ae Appeal allowed. 
IN THE HIGH .GOURT OF JUDIGATURE AT MADRAS, 
Pausenr :—Mr. Jusrras KN. MUDALIYAR. 
U. y 


Dharman gs “Respondent, 


Crisminal Procedure Code (V of 1898), suction 488-—Claim for maintenance by wife. under— 
Claim resisted on the ground that a ERT >—Proper procedure to be 
followed in trial—Nature of proof raquired. S 
In a caso of claim for maintenance by wife under section 488 of the Oriminal 

Procedure Code, the husband who puts forward a charge of “living in adultery” 
.. against the petitioner as his only defence to the claim, ought to begin his case 

and the petitioner against whom this charge is made ought to be given an oppor- 
` tunity o adducing rebutting evidence. — 


Aande kasami begad Nopa living in adultery’. There 
must be continued adulterous conduct, ia 


beat under sections 435 and 561-A of the Code of Criminal Procedure, 1898, 
High Court to revise the Order of the Court of the First Class Magistrate 
Firat, da dated 25th November, 1968 and made in M.G.No. 72 of 1968. ; f 


1. (1961) M.W.N. 706 : (1961) M-W.N. (CL) o 1 M.LJ. (S.C. 
189. aoe oe LW. Ci 


sgos 
2, (1968) MLJ. (C) 12 : (1968) -5.C. io Sox” l 
© CLR.C. No. 313 O£1969. ` ` 
* GLRP. No. 308 of 1969. ; hoth January, 1970. 
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- S.A. Seshadri Iyengar, and G. Ramalinga Reddy, for Petitione 
R. D. Indrasenan, for Respondent. : 
The Court made the following 


ORDER :—The petitiorer is the wife of the responde 
about 22 and the respondent is aged about 27. The marriage betv 
and the respondent appears to have been solemnised in about July, 
to the petitioner after living with the husband for nearly four m 
treated cruelly and driven out from the rcspondent’s house. 
her parental kons and has been living there. Her further care 
tioner and her father went to the respondent’s house and she was 
him. But the respondent said that he did not want her. 


It is the case of the respondent that the petitioner deserte 
The respondent further maintains that the petitioner was having il 
one Madiga Chinnavadu and he was even caught red-handed. Bu 
based on case of the respondent were refuted by the petitioner 
further states that the respondcnt beat her and ill-treated her 
to marry a second wife. The respondent husband has been exan 
When he gave evidence on 1gth November; 1968, he stated that an} 
in-law took him for Nombu festival. Actually Deepavali falls o 
1967, ` The Nombu must be on the and’ November, 1967. Hea 
petitioner’s house, His father-in-law stopped ‘on the way. He- 
the house of the petitioner and called the petitioner’s mother an 
the petitioner was, She replied that.the petitioner had been to 1 
respondent says that when he went to backyard he saw th 
Chinnavadu lying together under the mango tree. D.Ws. 2 and $ 
‘and saw- that. He further claims that he beat Madiga-OChinnavi 
and Govindan, D.Ws. g and g beat iga Chinnavadu, He | 
D.Ws. 2 and g alone saw the occurrence. He refutes the idea sug 
pf his-marrying one Jaya. Of course, he says that he did not | 
the petitioner. In regard to the adulterous conduct of the petit 
Chinnavadu, he says that only-on. that date he saw the petition 
Chinnavadu, He further describes that until he went near, the peti 
Chinnavadu were together. ~ There is a pathway near the peti 
people will be using it till 9 p.m. He admits that none ompla 
petitioner was leading an immoral life. Even this alleged occur 
to have taken place two days before the Nombu. On this evidenc 
I have no hesitation in holding his evidence is a tissue of lies. 
-pathway near the petitioner’s house as admitted by D.W. 1 no ` 
risk to have illicit liaison with .her paramour lying together on tk 
People will not abruptly cease going to and fro in the pathway « 
order to enable the petitioner and iga Chinnavadu to ha 
embraces. I do not believe this piece of evidence. ' He has cc 
excuse from his imagination for the purpose of negativing her cl: 
‘prising is that the respondent ha’ no compunction in inventin, 
‘against his wife. D.W.2 is no other person than a relation of. 
married his cousin sister. In fact, D.W. 1 admits that his fath 
marriage of D.W. 2. D.W.2 may be related to the petitioner als 
‘also giving false evidence is clearly seen from the that the c 
to have place at 8 P.a. whereas according to D.W., 1 it wa 

D.Ws. 2 and. g .came behind’ him D.W. 2’s evidence falsifies 
:that he chased and eas hold of him but he- does not say tl 
Madiga Chinnavadu. D-W.-3 says-in-his chief examination that 
when he was asleep. They wont to their groundnut field. 
Chinnavada. Suspecting him to be a thief, they t hold oft 
of D.W. 3 brings about unabashed lies spoken to by D.Ws 1 ant 
of D.Ws. 4 and 5 is worse than useless because it is all hearsay ev. 
not to have boon admitted by the Magistrate. BS theca 


respondent replied on goth July, 1968, attributing the petitioner’s illicit intimacy 
wi Chinnavadu on one night in Aiyipisi. This alleged act of intimacy is 
invented for the first time on yon July, 1968. He never charged her with this 
adulterous conduct prior to goth July, 1968. His conduct from ist November, 1967 
to goth July, 1968, in not making a grievance of this supposed occurrence is proof 
of his capacity to invent such a palpable story against his wife, aft ra passage of 
nearly nine months. 


I have no hesitation in holding that the evidence adduced by D.W. 1 the res- 
pondent herein is totally ssh and cannot be acted upon. The learned trial Magis- 
trate erred in cquating a le lapse alleged against the petitioner with the phrase 
“ living in adultery ”. Pan Row, J., in Kista Pillai v, Amirthammal), holds: 


* The clear implication from the words living in adultery in section 488, Grimi- 
nal Procedure Code, is that unless the wife is actually living in adultery at or 
about the time of the application, she is not Gientitled to maintenance. - The 
words ‘ living in adultery ’ are merely indicative of the principle that occasional 

from virtue are not a sufficient reason for refusing maintenance. Continued 

; TRP terous conduct i is what is meant by ‘ living in adultery’. The question thete- 
fore for a istrate to decide is whether there had been such adulterous condyct 
on the part of the petitioner at or about time of the application.” 


Applying this test enjoined on the learned Magistrate, I am of the view that 
order of the trial Magistrate is totally erroncous and improper. The learned trial 
Magistrate ought to have known that in a case of claim for maintenance, the respon- 
dent who puts forward a charge of ‘ living in adultery ° bs ial the petitioner ‘as his 
only defence ae claim for mantenan Se eae to -case and the petitioner 
against whom is made t to have an opportunity of adducing rebutt- 
ing evidence. (Vide Kista Pillai r Aniikenna and Subbayamma v. Venkata Ra’). 


- This is not a fit caso where it ought to be remanded for fresh disposal according 
to law, for in my View, the evidence adduced by the respondent (D.W.1) is aoine 
But a tissue of lies which is wholly contradictory and mutually destructive 
I-consider that the order of the trial Magistrate ought to be set aside. 


I direct the respondent to pay a DART allowance of Rs. 50 with effect cok 
the application of the -petitioner,-namely 5th August, 1968. I also further direct. 
the respondent to pay a sum of Rs, 50 Before the 15th of every | calendar month. He is 
also directed to: pay all the arrears of the maintenance accruing till the date of the 
disposal of this pees before the end of ae 1970. The revision pennon 


Tene 


MB > o: : — Petition allowed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 

. Present :—Mnr, Justiaz K.N. MUDALIYAR gos 

Kashin and others P Petitioners. ™ oe 


Penal Code (XLV of 1860), sections 146 and 147-—Scope. 


‘The terms of section 146 would make it clear that when force or violence is 
used by an unlawful assembly or by any member thereof, in prosecution of thé com- 
‘mon object of such assembly, every member of such assembly is guilty of the 

. offence of ‘rioting’. Thus a finding that some of the members of an unlawful 
assembly had “force or Violence’ and have been convicted. properly for 
‘cortain specific offences, would render the other members of the unlawful assem- 
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offence under section 147, even though the prosecution failed to prove the 
specific acts attributed to them, 


Clase law discussed. 


. Petition under sections 435 and 439 of the Code of Criminal Procedure, 

1898, praying the High Court to revise the Judgment of the Court of Session, East 

javur Division at Nagapattinam, dated Hie February, 1969 and passed in G.A. 

No. 87 of 1968 (S.C. No. Epe 1988 on the file of the Assistant Sessions Judge of the 
Court of Session of the t Thanjavur Division at Mayuram). 


. V. Venkataraman, for Petitioners, 
The Additional Public Prosecutor, for State. 
The Court made the following 
Onper—aA-1 to A-1g and A-15 are the petitioners, 


The entire occurrence was a sequel to an agrarian dispute. The facts and find- 
ings are elaborately set down in the judgments of the two Courts below. In the 
circumstances of the case and on the facts proved, the learned Counsel was unable 
ito question, the correctness or the propriety of the convictions of A-1 to A-8. 


-The learned Counsel placed reliance on the finding of the learned Assistant 
Sessions Judge in paragraph 14 of his judgment, È 
_ The circumstances mentioned reveal that the prosecution has improved the 
T case so far as the complicity of A-g to A-rg and A-15 is concerned and ific 
overt acts have been attributed to them only subsequently, The fact that P.W. 1 
had stated in Exhibit P-1 aad subsequently reiterated before the Committing 
_ Magistrato, sesame Seen oe a beat him and when P.W. 1 is unable 
-to mentionon which parts of the body, persons other than the accused beat him, it 
is doubtful, whether the specific overt acts now attributed to A-9 to A-1g and A-15 
can be true. Since the t of every reasonable doubt must be given to the 
accused, I am satisfied, that A-9 to A-1g and A-15 cannot be held to be guilty of 
having caused hurt to P.W. 1 or having committed the specific acts a ted to 
them by P.W. 1 in evidence”, 


and: argued that inasmuch as specific overt acts have been disbelieved by the trial 
Judge, the very presence of these accused, A-g to A-1g and A-15 at the scene of the 
‘occurrence, must be doubted. Iam unable to accept this argument. The learned 
trial Judge has succinctly given the finding as follows; $ 
As ee ok A a ede evidence on reco: 
makes it clear, that while A-1 to A-8 individually specific R to 
` A-193 and A-15 were only members of the unlawful assembly, which Padi tap Ag 
mon object of beating P.Ws. 1 to 3 and causing hurt to them”. . 


The Counsel did not argue that the names of A-g to A-1g and A-15 werenot mention- 
od in Exhibit P-1. There is only a general statement that these accused, aling with 
the others, beat P.Ws. 1 to 3. It is true that no specific overt acts have been men- 
tioned in detail inExhibit P-1, and therefore the proof of ific overt acts against 
these accused did not command any acceptance by the trial Judge. 


The argument of Mr. Venkataraman would boil itself down to this. The 
prosecution charges A, B, C, D and E with spocific overt acts and when it fails to 
rove them, there must be a mechanical or automatic ittal under section 147, 
Fndian Penal Code. I do not accept this argument for the simple reason that 
terms of section 146, Indian Penal Code, would make it clear that when force or 
violence is-used by an unlawful assembly or-by. any member thereof, in prosecution 
of the common object of such assembly, every member of such - assembly is guilty 
of the offence of ‘ rioting’. The finding that A-1 to A-8 had used “‘force or violence” 
against P.Ws. 1 to 3, and have been convicted properly for certain specific offences 
-would render the other members of the unlawful assembly who shared the. common 


object of such assembly, undoubtedly guilty of the offence under section 147, Indian 
ieee eas y guilty 47 


In support of his argument, Mr. Venkataraman cited Baladin v. State of U.P.1; 
Veeraiah v, King? and Sambaxdam v. Siate*, I really derive no support for the validity 
of such an, argument from the rulings cited above. For the view expressed by me 
on the guilt of A-g to A-193 and A-15, for an offence under section 147, Indian 
Penal Code, I derive considerable support from the decision reported in Masalti v. 
State of U.P.4, and Ramu Gope v. State of Bihar®, In the light of the reasoning in the 
judgment reported in Ramu Gops v. State of Brhar*, it is impossible for me to accept 
the argument of Mr. Venkataraman. 

Now, that I have held that the convictions of A-g to A-19 and A-15, under sec- 


ron J47; Indian Penal Code, are proper, it follows automatically that construc- 
tive liability of these petitioners for the acts of A-1 to A-8 is also proved. 


Mr. Venkataraman janine ba for clemency of the Court in regard to the sentence 
of imprisonment against A-9 to A-1'g and A-15. Inasmuch as they were 
acquitted of the ific overt acts attributed by P.W.s1 to 3, I take that circum- 
stance into consideration and reduce the sentence of imprisonment on them to six 
months’ rigorous imprisonment both under section 14, Indian Penal Code and 
also under section 149, Indian Penal Code, read with the reluative hurt-section. 
All the sentences imposed on them well run concurrently. 


I see no grounds to interfere with the convictions and sentences on A-1 to A-8. 
With the above modification, the revision petition is dismissed. 
VK. Order accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Ma. Justice K.S. PALANINWAMY. 


K.S. Santhalingam ; e Appellant® 
v 


Meenakshi Ammal and another pn Respondents, 


Hindu Law— Acquisition made by members of joint family without the help cf ancestral nucleus— 
-~ Of joint family property or self acquired property—Presumption. 

It is well settled that if members of a joint family, who are joint in status and 
who either carry on business or by their joint efforts, earn acquire property 
with such income, even without the aid of any ancestral nucleus, the presumption 
is that the property so ired by them is joint family property in which the 
sons of the acquirers would get right by birth. But this presumption can be 
rebutted if it is proved that the a intended to own the property as Co- 
owners between themselves, in whic. the property would be joint property 
as distinguished from joint family property. The presumption is in favour of 
regarding the property as joint anil “property. 

Appeal against the decree of the District Court, Chingleput in A.S. No. 505 of 

1963, preferred against the decree of the Court of the Principal Subordinate Judge 
Chingleput in O.S. No. 87 of 1960. : 


V. Vedaniechari, G. Rangaswemi Ayyangar and B.T. Seshadri, for Appellant. 
_K. Ramaswamy, K.R. Subromania Ayyar and A. Sarojini Bai, for Respondents. 








1. ALR. 1956 S.C, 181. 4. (1965) M.LJ. (CrL) 312 : (1965) 1 S.CJ. 
2, (1948) 2 MLJ. 107: (1948) M.W.N. 605 : (1964) 8S.CR. 133: ALR. 1965 S.C, 202, 
(CL) 144. 5. (1969) 1 S.C.J. 939 : (1969) M.LJ. (CrL). 
3. (1954) 1 MLLJ. 497 : (1954) M.W.N. (CL) 482. 


” #S.A. No. 992 of 1965. - f , ` 9th April, 1969. 


The Court delivered the following 


Juvement :—The plaintiff is the ERPE and he is related to the defendants 
„as shown below: 


Srinivasa Pandaram ~ 


(died $ 1931) 
à 2 | r” > [ 
‘Kothandapani : Chockalinga 
(died in 1944). ` Nainar. 
T (died after suit). 
(Defendant 3), | 
Meenakshi a (īst Meenakshi i (and 
wife died in wife) ‘Defen- 
a dant 2. 
San | Uma I i 
(Plaintiff) (Defendant 4) (died unmar- 
‘ ried in 1952). 


, Chockalinga father of the plaintiff, dicd after the institution of the suit 
. put before he filed his written statement. “Kothandapaniand Chockalinga inherit- 
ed from their father, Srinivasa, two items of lands described in Schedule I to the 
Item 2 measuring I acre 27 cents is a punja which was sold eet 
Kochandapani under Exhibit A-12 on- 11th August, 1941 ; Item No. 1 is a wet 
measuring 40 cents. In the year 1905, Kothandapani entered service in the Southern 
Railway as a fitter at the Egmore Railway Station. To start with, his pay appears 
to have been Rs. 25 per -month. Chockalinga ee eee the 
Southern Railway at Chingleput in about 1915. His starting pay appears to’ be 
- -about Rs. 15 per month. He got Railway quarters at Chingles at and pea 
brothers with their wives lived as members of an undivided ERER in that Tom 
Kothandapani appears to have returned home every day after attending to his work 
- at Egmore. The plaintiff was born in about 1917. tbe brothers were living 
together, item 1 and 2 of Schedule II were purchased in the name of Kothandapani 
under Exhibit B-1 dated 5th December, 1914, for a sum of Rs, 262. -Item g of the 
Schedule (which is now a house) was as a site in the name of Kothandapani 
under Exhibit B-2 on 25th March, 1990, for Rs. 250 and the construction was put up 
“ subsequently. Plaint Schedule III consists of 7 items oflands. Of these, items 1 and 
2 were purchased in the name of Chockalinga under Exhibit B-g on 25th June, 1939, 
for Ra. 105. The remaining items in that schedule were p ed in the name of 
Chockalinga under Exhibit B-4 on 26th October, 1942, for Rs. 700. Kothandapani 
, retired from service in the year 1934, and at that time he got provident fund of 
a Pe 1,800. Chockalinga, the first defendant, retired from service in Aue 1942 
and he received a sum of Rs. 1,500 as provident fund. i , 


The plaintiff, who is employed as a fireman in the Southern Railway, instituted 
the suit alleging inter alia that the e STA described in Schedule II were ácquired 
in the name of Kothandapani int--family -funds as he happened to be the 

of the joint Dayi at thal time, that likewise, the properties describedin 
` Schedule IIT wen obtained in the name of Chockalinga with } joint family funds when 
“he happened to be the manager of the joint family and that he was entitled to half 
share in all the plaint schedule nes ies. On the death of Chockalinga during the 
pendency of the suit, the plainti t the plaint amended and stated that he wag 
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entitled to 1 1/9 zd share in the half share that belonged to his father and that thereby 
_he was entitled to 2/grd share in all the plaint schedule properties; 


The second defendant, widow of Chockalinga and the fourth defendant, daughter 
of Chockalinga, put up common defence contending inter alia that except item 1 
of Schedule I no other property belonged to the joint family, that the acquisition 
made by Kothandapani in his name belonged to him exclusively, that on 12th July, 
1944, Kothandapani bequeathed all his properties in favour of-his brother, Chocka- 
linga under a will in a sound and disposing state of mind, that the properties pur- 
chased in the name of Chockalinga and described in the plaint Schedule III belonged 
to him exclusively, that Chockalinga executed a registered settlement on rath 


` August, 1960, in vour of-the second and fourth defendants over the items describ. 


ed in Schedule II and items 1 to 5 of Schedule III, that he had already alienated 
items 6 and 7 of Schedule ITI and that the plaintiff was not entitled to! claim a 
share i in Schedule II and III. 


- The third defendant, widow of Roihandapsais contended that she was entitled 
to maintenance and that provision should be made for maintenance-in her favour. 


The trial Court held that inasmuch as item 2 of Schedule I, had been sold away 
even during the lifetime of Kothandapani, it was not available for partition, that the 

perties described in Schedule II were ased by Kothandapani for his own 

efit and were his self Pro es and had been validly bequeathed in 
favour of his brother,Ch er the will, Exhibit B-8 on 12th July, 1944, 
that Chockalinga acquired the et described in Schedule III with his own 
funds and that cae a alr were his self acquired ies. In that view, the 
trial Court preliminary decree for partition of plaimtiff’s 2/grd share in 
item 1 of Schedule ule I foa and awarded a consolidated sum of Rs. 500 az mainten- 
‘ance in favour of the third defendant with a charge over the properties described in 
Schedule II to'the plaint: Aggrieved by this decision, tbe plaintiff preferred an 


` appeal to the District Judge, Chin, leput, who concurred with the trial Court hold- 
. ing that the properties described in Schedule II were the self-acquired properties of 


d 


‘Kotliandapani and that those described in Schedule III were-the self ac 1 pro- 

ies of Chockalinga, But inasmuch as Items 6 and 7 of Schedule III were not 
included in the settlement executed by Chockalinga, the appellate Judge thought that 
they were available for partition and passed a modified preliminary decree granting 
2/3rd share to the plaintiff in those items also. There is an obvious error in this 
conclusion. If the finding of the appellate Judge that the properties in Schedule - 
ITI are the self.acquired properties of Chockalinga is cortect, the plaintiff cannot 
get 2/grd share, Aggrieved by the decision of the appellate Judge, fhe plaintiff has 
come up with this second appeal. 


The finding of the trial Court is that the income from Schedule I properties 
he such that no surplus would have been left for the family to put by for acquiring 
perties mentioned in Schedules II and III. That finding was confirmed by 
agen appellate Court. No attempt was made on behalf of the plaintiff to dis- 
ae that finding. ‘The case of the plaintiff is that Kothandapani and Chockalinga 
lived allthrough ‘as members of an undivided family having common mess and that 
the two brothers earned by their labour, pooled their resources and obtained 
Schedules II and’ III, properties for the benefit of the joint family consisting of 
themselves and their descendants and that, therefore, he (the plaintiff) as a member 
of the family became entitled to a share by birth. On the question as to the charac- 


, ter , of joint acquisitions made by the members of a joint family without the help of 
` ancestral nucleus, the position is clear. ‘It is well settled that if members of a joint 
' family, who are joint in status and who either carry on business or by their joint 


efforts, carn and acquire property with such income, even without the aid of any 


: ancestral nucleus, the presumption is that the property so a “by them is joint 


. presumption can be rebutted if it is pro 


family property im which the sons of the a would get right by birth. But this 
st that the acquirers intended to own the 
Property. as co-owners between themselves, in which case the property would be joint 
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property as dainak from joint family property. The presumption is in favour 
of regarding the property as joint-family property—vide Mayne’s Hindu Law, 11th 
Edition, page 345, section 281 ; and Mulla, 12th Edition, pages 333 and 334 and - 
Raghavachari on Hindu Law, pages 266 and 264, 5th Edition, A Beach of. this 
Court held in Sudarsanam M nips a ane Narasimhala, Maisiry!, that if a property is 
acquired by all the members e undivided family by their joint labour, it would, 
in the absence of any indication of intention to the contrary, be owned by them as 
joint family property and that in that case their male issues, who, by their birth 
become members of such undivided family, necessarily acquired a right by birth in 
such property. Though that was a case relating to acquisition of property by brothers 
. who carried on business, the same See would be applicable to a case of a 

tion by members employed in service and pooling their earnings together for ae 
the - acquisition. 


The same principle was followed by another Bench in Rajag v. Seshapya*, 
In Munisami Ghetti v. Marathamimal® the principle enunciated in Sudersanam Maistry 
v, Narasimhalu Maisiry!, has been affirmed as the correct exposition of law. The 
decision in ‘Krishnan v. Rangachari*, may also be referred to in this connection. 


i in view the foregoing principles, the evidence in this case should be 
examined. At the outset, I wish to observe that both the Courts below have not 
Feet the correct principle in view in appreciating the pleadings and the evidence in 

casc. 


* + * -$ + 
* * ‘ + + E 
* + = * + 


In the result, the appeal is allowed, and there will be a preliminary decree 
for partition of item 1 of Schedule I and all the items in-Schedules Iland IIT and fos 
allotment of 2/3rd share to the plaintiff in those properties. The third defendant 
having died during the pendency of the a l] before the lower appellate Court, 
the provision for her maintenance made by the trial Court shall stand deleted. Defen- 
dants 2 and 4 are each entitled to 1/6th share in item 1 of Schedule I and in all the 
items of Schedule II and III. The parties mal bear their respective costs throughout. 
Leave granted. 


V.K. ———— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, Justice A. ALAGIRIPWAMI. 


Sanna Raghava Reddy and another .. Pattttoners* 
i i: ; 
The State of Madras represented by the Authorised Officer, the 
Madras Public Trusts (Regulation of Administration of 
Agricultural Lands) Act (LVII of 1961), the eae de 
Collectorate, Saidapet, Madras, and another Respondents. 


Madras Public Trusts (Regulation of Administration of Agricultzral Lend Act (LVI of 
1961), section 7— Land which is declared to be surplus and which reverts ‘to public trust 
- under—- Authorised’ Officer if can direct cultivating tenant concerned to hand over possession 

- to the trast. 


On a reading of the provisions of the Madras Public piyonu of Admi- 
nistration of Agricultural Lands)Act and the rules made th itis clear that 
the Act does not make provision for taking possession of a land which reverts 

pe 
1. (1392) LL.R. 25 Mad. 149, at 155 : 11 T eu ILR. 34 Mad. 211 at 217: 2 


a ag 
AIR. 1933 - 368. 4. ILR. (1965) 1 Mad. 350: (1965) 78 L.W. t- 


*W.P. No. 136 of 1966. 17th July, 1969. 
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to a public trust under section 7. There is no provision which enables the Govern 

ment or the Authorised Officer to take possession of the land which is declared to 
be surplus over and above the cultivating tenant’s ceiling area. Such surplus omy 
reverts to the public trust. That means, the public trust is entitled to the posses- 
sion of the land, but that does not mean that the public trust itself can try to take 
possession without the aid of legally constituted agencies. In the absence œ 
any other provision, laying down the procedure for taking possession of such lands, 
it would be necessary for the public trust to resort to Courts. 


The mere fact that Form No. 6 is referred under rule 9 m of the Madras Public 
Trusts (Regulation of Administration of Agricultural Lands) Rules, 1962 and that 
Form No. 6 contains words which would indicate that the authorised officer 
can direct a cultivating tenant to hand over possession of the land in excess of his 
ceiling area to the trustee, will not confer any power on the Authorised Officer 
tc pass such an order. In the absence of any such power in rule g (iv) itself and 
more so in the absence of any power conferred under the rule-making section 
enabling the Government to confer such authority, that portion of Form No. 6 
which contains words indicating that the Authorised Officer may pass an order 
directing a cultivating tenant to hand over possession will have to be held as being 
beyond the rule-making power. 


U.N.R. Rao, for Petitioners, 


E.S. Bakthavatsalam, for Assistant Government Pleader, S. Balasebramamam for 
Y.V. Raghavan and M.R. Duraiswam, for Respondents. 


The Court made the following 


Ozxvrr.—The writ petition raises an important question under the Madras 
Public Trusts (Regulation of Administration of Agricultural Lands) Act, 1961 
(hereinafter referred to as the Act). The petitioner had taken a lease of an extent 
of 87-05 acres of agricultural and pasture lands in Vallur Village, Ponneri Taluk 
belonging to the and defendant-Devasthanam. This lease was entered into for a 
period of 15 years from 1st'May, 1956 to goth April, 1971. ‘The petitioners allege 
that.they have reclaimed the lands ata Considerable cont and are cultivating the lands 
with their own physical labour, though, not all the lands have been reclaimed. 
After the Act came into force, the Authorised Officer has passed the impugned order 
holding that the petitioners are entitled to hold 2.77 acres and 3.37 acres ae 
and they should surrender possession of the excess lands held by them to the Trust 
concerned, Though- various contentions have been raised in this writ petition 
regarding the validity of the Act itself, none of them are pressed now. The only 
point that is pressed for consideration is that the Act nowhere provides the 
procedure for taking possession of the lands which are surplus to the lands which a 
cultivating tenant can hold and therefore the Authorised Officer was not come 
petent to pass the impugned order. | i 


Section 7 (1) of that Act provides that “ where, on the notified date, any culti- 
vating tenant under any public trust is in possession of land in excess of the culti- 
vating tenant’s ceiling-area the ion of the lands which is held by the public 
trust and which is in excess of the cultivating tenants ceiling area shall with effect 
from the date aforesaid, revert to the public trust subject to such rules as may be 
made in this behalf.” Section 8 provides that “ where any land reverts to the public 
trust under section 7 the trustee of the public trust shall; within ninety days from the 
date of reversion lease out such land to (fî) a co-operative society; or (ii) any person 
who is already a cultivating tenant ; or (#t) any person who not being already a culti- 
vating tenant executes an agreement with the public trust that he will contribute 
his own physical labour or that of any member of his family in the cultivation of the 
land so leased out to him.” Under section 18, subject to the provisions of section 
7 cultivating tenant under any public trust shall be evicted from his holding or any 
part thereof by or at the instance of the public trust. Under section 4g, ‘if the 
trustee of any public trust, any cultivating tenant under any public trust or any 
other person contravenes any lawful order passed under this Act or obstructs any 

12 
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person from lawfully taking possession of any land for the pomer 

person is entitled in pursuance of any of the provisions of this Z 

passed thereunder, such trustee, cultivating tenant or othe 

- punishable with fine which may extend to five hundred rupees’ 

op ee Sarena bax the power to make rules to carr) 
ot the Act. Sub-section (2) of the section reads: 

“ (2) In porii and without prejudice to the general: 

power such rules may provide for— ; ` 


7 ` (a) all matters expressly required or allowed by this Act t 
(b) the procedure to be followed by Rent Courts and Ren 


i (c) the matters to be taken.into account in determining 
uce ; 


r (d) the fees to be paid in respect of applications and . 
cts. ° 
(¢) the time within which appeals may be presented unde 


(f) the notification of prices of agricultural produce { 
fixing the cash value of the fair rent ; i 


@) the rights and privileges to which a member of a ten 
shall be entitled ‘and the obligations and liabilities to which 
be subject’. - oz . 5 

Rule g (iv) of the Madras Public Trusts (Regulation of Adr 
cultural Lands) Rules, 1962 framed under the Act, provides: 


“ The public trust to ‘whom intimation has been given unc 

` -rule g (in) may file objections, if any, before the authorise: 

within thirty days from the-date of the receipt of the intimatic 

is filed, the authorised officer shall specify the lands intimatec 

tenant as reverting to the public trust concerned on the notifier 

days after the expiry of the period fixed for filing objections . 

and communicate the same in Form No. 6 to the cultivating te1 
trust concerned. ” 


Form No. 6 reads as follows: 


_ “In pursuance of the provisions of section 7 of the Ma 
(Regulation and Administration of Agricultural Lands) , Act, 
(authorised officer)..............4. hereby declare the lı 

. Schedule in excess of the cultivating tenant’s ceiling area to r 
‘session of the cultivating tenant......(name and address) t 

“mamely...... (name and address) and, er, direct the saic 
to hand over possession of the said land to the trustee, name!) 
address) of said public trust not later thati.....2...... (di 


$ SCHEDULE. 
Station ; “4 
Date: . 


' Rule 49 provides that “ any order, decision 91' awarc 
_ Authorised Officer under the Act, shall be entorceable by 
Revenue Department not lower in rank than Revenue Inspec 


It appears to me, on a reading of the abcve mentioned pı 
and the Rules made thereunder, that the Act dees’ not make | 


sion of a land which reverts ‘o a public trust under the prc 
The ‘provisions of this Act can be usefully compared with tl 


` any D Den Bane tae AWR a eee mo ee eee g 


`a 


e (Fixation of Ceiling Land) Act, 1961. Under section 18 of that Act, after 
blication of the final statement under sections 12 to 14 , the Government shall 
aa ect to the provisions of sections 16 and 17, publish a notification to the effect that 


-_ the surplus land is required for a public pu ;on the publication of that motifi- 
cation the land specified in the notification ‘be deemed to have been acquired 


3 


for a public purpose and vested in the Government tree from all encumbrances. 
Under sub-section (4) of that section, the authorised officer may, at any time, after 
the publication of the notification under sub-section (1), take possession of any land 
specified in the said notification, There is no similar provision in the present Act 
which enables the Government or the authorised officer to take possession of the 
land which is declared to be surplus over and above the cultivating tenant’s ceil- 
ing area. Such surplus only-reverts to the public trust. That means, the public 
trust is entitled to the possession of the land, but that does not mean that the pub- 
lic trust itself can try to take possession without the aid of legally constituted agen- 
cies. In the absence of any other provision, laying down the procedure for takin 

ion of such lands, it would be necessary for a public trust to resort to gee 

for taking possession of the land, which reverts to it under section 7 
Because of the provision of section 8, the public trust is bound to lease the land which 
has reverted to it under section 7, to the various categories of persons mentioned in 
section 8. If it does, such persons would be entitled to get possession ot the land so 
leased to them, of course, by resorting to the provisions of the general law and the 
legally constituted authorities for that purpose. There again there is no 
in the Act which says that the public trust can apply to any person or ee oe 
being put in possession of the land which has reverted to it under section 7 or that 
the asot from the public trust can apply to any tribunal or aaihonty: for being put 
in possession of the land leased to him 


Therefore, section 49 of the Act which lays jiwi that, if any cultivating tenane 
under any public trust contravenes any lawful order passed under the Act or obe 
structs any person from lawfully taking possession of any land for the ession of 


. which such person is entitled in pursuance of any of the provisions of the Act, or. of 
` any order passed thereunder, ke abail be punishable with fine, cannot apply unites 


some authority is vested with the power to pass an order for handing over possession. 
Unless there is some provision in the Act itself which says that the trust or the lessee 
from the trust is entitled lawfully to take possession of the land which reverts to the 
trust under section 7 or which has been leased by the trust under section 8, it can- 


' not Be said that any person is allowed to take possession of the land which has 


reverted to the trust under section 7 or wbich bas been leased by the trust under 
section 8 or that such a person was trying lawfully to take possession. The reference 
to any order passed eens the Act can refer only to an order which the authorities 
concerned are competent to pass under the Act. The rule-making power under 
section 59 of the Act does not enable rules to be made for the purpose of taking 
po of lands which revert to the public trust under section 7 or which have been 

eased by the public trust under section 8: If a rule is to be made in pursuance of 


- the rule making power under section 59, there must be a provision in: it specifically 
: empowering the rules being made for such purpose. But there is no such -provi- 


sion. The mere fact that the Government is enabled to make rules for the purpose _ 
of the Act would not enable it to make rules to provide that persons authorised un- . 
der the rules may take possession. Indeed, even the rules do not provide for per- 


` sons or authorities taking ion of lands which revert to a public trust under sec- 


tion 7 or lands leased out by the public trust under section 8. Rule o (iv) only says ` 
that the authorised officer shall communicate to the public trust and the cultivating 
tenant concerned the lands intimated by the tenant as reverting to the ba trust. 
It would therefore mean that thereafter the public trust will have to 

in the duly constituted Courts of the land for getting possession of ile land. 
Ifit leases that land to any person under section 8, such person will have to approach 
the duly constituted Courts of the land. The mere fact that Form No. 6 is refer- 
red under this sub-rule and that Form No. 6 contains words which would indicate 
that the authorised officer can direct a cultivating tenant to hand over, possession 
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of the landin excess of his ceiling area to the trustee, will not confer any power on 
the authorised officer to pass such an order. In the absence of any such power in 
rule g (iv) itself and more so in the absence of any conferred under the rule- 
making section enabling the Government to confer on any officer or authority 
power to take ion of the land which reverts to a public trust under section 7, 
that portion of Form No. 6 which contains words indicating that the authorised 
officer may pass an order directing a cultivating tenant to hand over possession will 
have to be held as being beyond the rule making-power. Rule 49 cannot therefore 
carry the matter further. In enacting the statute itself under which no provision 
is made for taking possession of the land which reverts to a public trust under sec- 
tion 7, the Legis'ature must have contemplated that where a cultivating tenant 
docs not voluntarily relinquish the surplus lands, it would be necessary for the trust 
to resort to the or tae urts of the land. Such an assumption is a reasonable 
one to make. If it was considered necessary to make a specific provision for tak- 
ing possession of the land except by resort to the ordinary Courts of law, special 
vision must have been put in the Act itselfor at least a specific provision must have 
een put in ‘the section which confers rule-making powers on the Government to 
make rules for specific purpose. In the absence of such power, the mere occurrence 
in Form No. 6 of words which seem to show that the authorised officer has got power 
to direct a cultivating tenant to band over possession would not confer such power on 
the authorised officer. Therefore in this case the authorised officer was not com-~ _ 
petent to say that the petitioners should surrender ession of the excess lands to 
the trust concerned. Even ifit should be considered that he merely stated the legal 
position under the statute, it amounts to an order directing the petitioners to sur- 
render ession of the excess lands which he has no to make. That a 
landlord cannot himself take possession from a tenant of in respect of which 
the period of tenancy has expired has been laid down by the Supreme Court in 
_ Yeshwant Singh v. Jagadish Singh. 

The writ petition is allowed and the order of the authorised officer in so far 
as it directs the petitioners to surrender possession of the excess lands, is quashed, 
It is, of course open to the trust or any lessee from the trust to resort to the ordinary 
Courts for the purpose of taking possession of the surplus lands. -If the intention is 
that possession should be taken without recourse to ordinary Courts, the Act will 
have to be amended for that purpose. No costs. 


V.K. ze l Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice T. Ramaprasapa RAO. 
Messrs. Chari and Ram, through partner C. M. V. Krishnamachari .. <Appellani* 
6. 
The Employees State Insurance Corporation through the Regional . 
Director, Madras, and another on Respondents. 
Employes’s Stats Insurance Act (XXXIV of 1948), section’ 75—Application under for 
recovery of contributions under the e Pate Governed by PE ies of Limitation 
Act, 1963. . 

An application to the Employee’s Insurance Court under section 75 of the 
‘Employce’s State Insurance Act, for recovery of amounts due by way of contribu- 
tions under that Act, is governed, for the purpose of hmitation, by Article 137 
of the Limitation Act, 1963. Section 17 of the Limitation Act is not attracted to 
such a case, 


Appeal against the orders of the District Court, Madurai, in E.S.1.0.P. Nos: 2 
and 4 of 1965. 


s 





1. (1968) 2 S.CJ. 244 : (1968) 2 S C.R. 203 : AIR. 1968 S.C. 620. i 
* AAO. Nos. 63 and 64 of 1967. j Cino 17th July, 1969.7 


V. V. Raghavan, for Appellant. 
The Central Government Standing Counsel, for Respondent. 
The Court delivered the following 


Jupoment.— Both the appeals are by the employees. C.M.A. No. 63 of 1967 
is against the order passed by the District Judge, Madurai, in O.P. No. 2 of 1965 
filed by the appellants stating that they were not obliged to respect a demand for 
contributions made by the Employees’ State Insurance Corporation under the 
Employees’ State Insurance Act, 1948. C.M.A. No. 64 of 1967 is against the 
order in O.P. No. 4 of 1965 filed ky the Corporation against the firm for contribu- 
tion. The period during which the firm was liable to contribute is agreed and 
is not in dispute. Even so the amount is payable by the firm to the Corporation. 
I am not, therefore, touching that aspect of the case and the facts thereto as, 
in the view that I intend taking finally, it may not be necessary. However, the 
period during which the contribution is asked for is between 15th July, 1953 
gotn June, 1961. There is some variation in the pleadings, in this case, as to the 
amount which the Corporation claims in their petition and the amount which the 
firm says it is not liable. Ultimately, however, the parties have agreed that a sum 
of Rs. 2,801-41 is the amount which the firm will be liable, if at all it is made liable, 
and the Corporation will be entitled to recover, if it is entitled to recover. 


The primary question, however, is one of limitation. The Corporation wrote 
to the appellant in June, 1964, calling upon them to furnish returns from goth 
September, 1953. The Corporation also demanded that the firm was liable to 

y employers’ ial contribution from 15th July, 1958, as also employee's contri- 
Potons from 28th October, 1953. The firm, for the first time, submitted the returns 
under Chapter IV of the Employees State Insurance Act only after the date of 
demand made by the Corporation and referred- to above. The Corporation 
thereafter filed this application in 1965, for recovery of the said amount and firm 
also filed an independent application questioning the right of the Corporation to 
recover the same. ‘The lower Court was of the view that the claim of the 
tion was sustainable and within time and granted a decree in the sum of Rs, 2,801.41, 
and dismissed O.P. No. 2 of 1965. It is in those circumstances the firm has come 

in civil miscellaneous appeals questioning the legality and propriety of the order 
of the learned District Judge. 


As the quantum is not in dispute, the only question is whether the claim of 
the Corporation is barred by’ limitation. Learned Counsel appearing for the 
respondent would state that section 17 of the Limitation Act is attracted in the 
instant case, and as the appellant did not file the returns as contemplated in 
Chapter IV of the Act, they failed in their legal and statutory obligations and 
therefore such act of theirs would enlarge the period of limitation within the mean- 
ing of the proviso to section 17. On the other hand it is contended that section 17 
is not applicable to the instant case at all and the only Article of the Limitation 
” Act which if at all could be pressed into service is Article 137, and that Article 
prescribes only three years as the period within which recovery can be made and 
therefore the claim made in O.P. No. 4 of 1965 is barred and that O.P. No, 2 of 
1965 has to be allowed. 


It is not seriously disputed that for the recovery of the amounts, by way of 
contributions under the Employees’ State Insurance Act, 1948, there is no specific 
period prescribed under the Limitation Act XXXVI of 1963. This being the 
very foundation for the application of section 17, I am unable to agree with learned 
Counsel for the respondent that section 17 could be invoked in this case. Section 
17 (1) begins by saying:- : 


“ Where, in the case of any suit or application for which a period of limitation 
_is prescribed by this act.........- ee . 


There is no prescription, and hence section 17 cannot be invoked for the benefit 
of the respondent’s contentions. 
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I am inclined to agree with the contention of learned Counsel for the appellante 
that Article 197 is the only Article which could be pressed into service and which 
governs the rigbts and liabilities of the parties in the instant case. Article 137 
provides for a period of three years for any pene for which no period of limita- 
tion is provided elsewhere in the Act, and, that period runs when the right to apply 
accrues. In the instant case, the Corporation by its communication in June, 1964 
and referred to in paragraph 4 of the pleadings in O.P. No.2 of 1965, called oe 
the firm to contribute from July or September, 1953. Therefore, the rigbt to a 
accrued to them even on that date in 1953. No application having been fiel 
the respondent Corporation within three years from that date their claim is sens 
by limitation, Section 75 is the section which entitles the Corporation to come to 
the Employees Insurance Court for recovery of the claim for contribution from the 
employer, This isan application within the meaning of Article 197 of the Limi- 
tation Act. Such an application not having been filed within three years from the 
date of accrual of the right, it is obviously barred by limitation. 


The Supreme Court had to consider a similar question in Bombay Gas Co. v. 
Gopal Bkivoat. There the question arose as to what is the period of Cacia in 
the matter of recovery of amounts payable by the person entitled under section 3 pi 
(2) of the Industrial Disputes Act. That Act also did not provide an 
limitation. Interpreting the said section, vis-a-vis the provisions of ete Spe 
tion Act, the Supreme Court was of the view that, in the absence of prescription 
as to time for the laying of an action for recovery of the amounts due under section. 

33-G (2) of the Industrial Disputes Act, Article 181 of the old Limitation Act would 

‘apply. There also it was a period of three years, Referring to the ratio in the 
Supreme Gourt decision, the Bombay High Court had to consider a similar matter 
which has arisen before me, and, the learned Judge of the Bombay High Court in 
E. S.I. Corporation vy. B.B. & Dram Manufacturing Co.4, made it very clear thus: 


« “Thus an application filed in an Employees Insurance Court before 1st 
_January,1964, for a relief under section 75 of the Employees’ State Insurance Act: 
- was not subject to any period of limitation. Applicaticns filed on or ‘after ist 
January,1964, wou'd, however, be covered by Article 137 of the Limitation Act, 
1963, which provides a period of limitation of three years from the time when 
the right to apply accrues.’ 


I respectfully adopt reasoning and hold that the application by the Corpora- 
age js barred, 

‘ This Court also, in a batch of writ petitions, Gemini Studios v. Regional Director, 
E. S. I. Gorporation®*, following the observations of the Bombay High Court, held 
that it is Article 137, kot ought to apply to cases which have no prescription. 


‘It is, therefore, clear that application filed by the Corporation in O.P. No: 
4 of 1965 for the recovery of contributions payable by the firm for the period 
commencing from 15th July, 1953 to goth June, 1961, is obviously barred on 
thé date when the application was made in the year 1965. The Court below 
erred in upholding that it was in time. In this view, therefore, the contention 
of the firm and the relief asked for by it in O.P. No. 2 of 1965 is well founded. 


In the result, both the Civil Miscellaneous Appeals are allowed with costs. ; 
; V.X. Appeals ellowed. 


+ 





, 1. (1964)33 CR. 709: A LR. 19648.C.752. 3. W.P. Nos. 843, 3093 and 4594 of 1965. 
2 ALR. 1967 Bom. 472, 482. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Pazsent :-—Mr. Justice A. ALAGREWAMI. 


M. Kumarswami Mudaliar, Proprietor, Sri Balavinayagar Motor 
Service, Vellore 
D. 


N. Ponnuswami, Driver, represented by the Secretary, Motor 
Workers’ Union, Tiruvannamalai and another Respondents, 


Industrial Disputas Act (XIV of 1947), se sections 33 and ja Ape Ta to Labour 
Court—Order of discharge of workmen pending inguiryp—If automatically bad and Kable 
to be set asids—Scope of ingairy—Duty of Labosr Court to go irto the full circumstances 
and find out whether is justi Order of disrtissal made retrospecte—If illegal ow 
that account—Principle to be followed. 


Where the Labour Court to which a dispute is referred holds that an order by: 
the employer discharging the worker was passed during the pendency of an indus- 
trial dispute before that Court, and is on that account automatically bad and’ 
liable to be set azide, the conclusion is not correct and cannot be upheld. 


It is not the law tbat in holding an inquiry under section 33-A of the Industrial 
Disputes Act the tribunal’s duty is only to find out whether there has been a 
contravention of section 38 of the Act, and, if it is found that there was such a 

` contravention, to make a declaration to that effect, and the that further question 
can or should be considered. 


The alleged contravention of section 33 i is no Hobi one of the points which the 
a. has to decide; but the decision on this question does not conclude the 
quiry. The Tribunal has also to consider whether the impugned order of 
dismissal or discharge is justified, and whether, in the light of the relevant , 
circumstances of the case, an order of reinstatement should or should not be 
made. Only after all these aspects have been considered by the Tribunal, can 
the tribunal ad tely deal with the industrial dispute referred to it and make 
an award. The Labour Court is not justified in ordering reinstatement merely 
on the ground of contravention of section 33. It should go further to find 
whether the dismissal was or was not justified. An order of dismissal cannot 
also be held illegal on the ground that it is given retrospective effect. 


The employer can, after holding an inquiry, ‘temporarily terrminate the services- 
of his employee by suspending his employee pending proceedings under section 33. 
If the tribunal grants permission, the suspended contract of employment would 
come to an end and there will be no further obligation to pay eee after the date 
of su ion. Ifon the other hand, permission is refused, ion order 
would be wrong and the workman would be ganden to all a wages m ‘the date 
_ of suspension. 


unjab National Bank v. All India Punjab National Bank Enpi Federation, 
(1460) S.C] 999: A.I.R. 1960 S.C. 160; Delhi Cotton and al Mills v, 
Rameshwar, (1961) 1 §.C.J. 502 : A.I.R. 1961 S.C. 689 ; Feevarathnam v. State of 
Madras, (1967) 1 S.C.J. oa: Ba 1966 S.C. 951; Hotel Imperial v.' Hotel 
Workers Union, (1960) S.C (1959) 2 L.L.J. 544; and Jeevaretacm’s case, 
* (A.S. No. 237 of 1958, date ‘ath October, 1960) relied on. 


. ‘Petition under Article 226 of the Constitution.praying the High Court to issue 
x writ of certiorari calling for the records in complaint 12/65, Additional Labour 
Court, Madras and quash the order therein. 


T R. Srinivasan, for Petitioner.. ae. ds 
A. L. Somayajes for Aiyerand Dolia and G; Venkataraman, for Reependents. 


* W.P. No. 1280 of 1967. . ~ ` T 23rd July, 1969.. 
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The Court made the following 


Onprr.—The first respondent was a driver in the petitioner’s motor service. 
In pursuance of a domestic enquiry held bv the petitioner, he was discharged from 
service. On 24th August, 1965, the Government referred for adjudication to 
the Labour Court, a dispute between the union to which the first respondent 
_belonged and the petitioner. The order of discharge passed by the petitioner 
against the first respondent was sent by post on 24th August, and received by him 
on the 27th. The petitioner’s contention before the Labour Court that he sent the 
order by post on the 21st was not accepted by the Labour Court, and the matter 
will have to precede on the basisthatthe order of discharge of the first respondent 
was passed while an industrial dispute was pending before the Labour Court and 
this is the view which the Labour Court has taken. 


The Labour Court, however, has proceeded on the basis that because the 
discharge of the first respondent was during the pendency of an industrial dispute’ 
before the Labour Court, the order of discharge is automatically bad and liable 
to be set aside. This view clearly is not correct. In Panjab National Bank v. All 
India Punjab National Bank Employees’ Fedsration!, the Supreme Court observed at 
page 172 as follows: f 


“ It was urged before this Court that in holding an enquiry under section 33-A 
the Tribunal’s duty was only to find out whether there had been a contravention 
of section 33, and if it found that there was such a contravention to make a decla- 
ration to t effect, The argument was that no further question can or should 
be considered in such an enquiry. This contention was, however, rejected.” 


Their Lordships went on further to observed: 


“There can be no doubt that if under a complaint filed under section 334A 
the tribunal has to deal not only with the question of contravention but also with 
the merits of the order of dismissal, the position cannot be any different when a 
reference is made to the Tribumal like the present under section 10. What is 
true about the scope of enquiry under section 33-A is a fortiorari true in the case 
of an iry under section 10; what is refe to the Tribunal under section 10 
is the i trial dispute between the bank and its employees. The alleged con- 
travention by the Bank of section 33 is no doubt one of the points which the Tri- 
‘bunal has to decide; but the decision on this question s not conclude the 

iry. The Tribunal would have also to consider whether the impugned 

orders of dismissal are otherwise justified; and whether, in the light, of the relevant 

circumstances of the case an order of reinstatement should or should not be 

It is only after all these aspects have been considered by the Tribunal 

that it can adequately deal with the industrial dispute referred to it and make 
an appropriate award.” i 


In a later decision Delhi Coton & General Mills v. Ramsshwar*; the , 
Court held: Supreme 


“In an enquiry under section 33-A the employee would not succeed in obtain- 
ing an order of reinstatement merely by proving contravention of section 33 by 
the employer. After such contravention is proved it would still be open to 
justi the impugned dixmisial on the merits. ta or ae diapo ahihi 
the Tribuna! has to consider because the complaint © by the emplo is to 
be treated as an industrial dispute and all the relevant aspects of the sai dispute 
fall to be considered under section 33-A. ‘Therefore, when a Tribunal is consi- 
‘dering a complaint under section 33-A and it has finally to decide whether an 
employee should be reinstated or not, it is not open to the Tribunal to order 
reinstatement as an interim relief, for that would be giving the workman the very 





T. (1960) S.CJ. 999 : (1960) 1 S.C.R. 806: 2. (1961) 18 C.J. 502°: (1961) 2 S.CR. 590: 
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relief which he could get only if on a trial of the complaint the employer failed A 
justify the order of dismissal.” 


In this case, therefore, the Labour Court is not justified in ordering reinstate- 
ment merely on the ground that contravention of section 33 has been proved. 
It should have gone on further to find whether the dismissal was justified or not. 
This the Labour Court has failed to do. 


, - The Labour Court has added another reason why it considered that the order 
of the petitioner discharging the first respondent from service is illegal and it is 
that the Order of dismissal has been given retrospective effect from the 15th August, 
1965. This view again is wrong. This Court has held that a Government servant 
can, be dismissed retrospectively from the date on which he had been placed 
under suspensiom—Vide Feevarainam’s case1, judgment, dated 23rd Octaber. 1960, 
as also the Supreme Court’s judgment in Jeevarainam v. State of Madras*. Even in the 
case of industrial disputes, the Supreme Court in the decision of Hote! Imperial v. 
Hotel. Workers Union®, has held as follows: - 


'“ Further the ordinary law of master and servant as to suspension can be and 
should be held to have been modified in view of the fundamental change intro- 
duced by section 33 in that law and a term shouldjbeimplied by industrial tribunals 
in the contract of employment that if the master fas bel a enquiry and 
‘come to the conclusion that the servant should be dismissed bad in consequence 
suspends him pending the permission required under section 33 he has the power 

. to order such suspension, thus suspending the contract of employment temporarily, 
-30 that there is no obligation on him to pay wages and no obligation on the servant 
to work. In dealing with this point the basic and decisive consideration intro- 
‘duced by section 33 must be borne in mind. The undisputed common law right 
of the master to dismiss his seryant for a proper cause has been subjected by 
section 35 to a ban; and that in fairness must mean that, pending the removal of 


the said statutory ban, the master can, after holding an iry temporarily 
terminate the Telationshi of master and, servant by su his employee 
pending der section 33. It follows fechas that if the Tribunal 


grants on, the suspended contract would come to an end and there will 
be no ates obligation to pay any wages after the date of suspension. . If, on 
the other hand, the permission is refused, the suspension would be wrong and the 
workman would be entitled to all his wages from the date of suspension.” - > 


Now, the eel pata of this decision taken along With the principle of the decisions 
already noted woul y and it'should be held that where an ae gees who was 
removed from service a th an application under section 33-A, if he ultimately 
‘succeeds, he would be entitled to get his wages from the date he was placed under 
suspension, but, if he fails; he will not get wages from the date of suspension, and 
there is no objection to fhe employee being dismissed with effect from the date on 
‘which he was placed under suspension. Such an order is only subject to the result 
-of the application filed under section 33-A. Therefore, this reasoning of the Labour — 
‘Ceurt is also not correct. 


.' The writ petition is allowed. No costs. 
P.R.N. - ~ ee a Petition allowed. | 





nreported f pre ALR. 1966 S.C. 951. 
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IN THE HIGH COURT OF JUDICATURE A 


Present :—Mer. Justice K. S. PALANISWA 
Inthe matter of indian Trusts Act and In the matter of the deed c 


Mrs. Kalidha Adib Begum and another 
v. 
S. A. Bashirunnissa Begum Hussaini and others 
Muhammadan Law — Gift in favour of living as well as enborn 
through the medium of tras!—Requiremsnis. ae 
It is true that under the Muhammadan law a gift to a 
in existence is void. But it does not follow that where a g 
living persons and also in favour of unborn ns the wh 
be struck down as void. The gift would be void only t 
interest is created in favour of unborn persons. 


For a gift to be valid under the Muhammadan law thr 
satisfied (1) a declaration of gift by the donor, (2) accepta 
or implied, by or on behalf of the donee and (3) delivery of 
of the gift by the donor to the donee. It is essential to the 
the doner should divest himself completely of all ownerst 
the subject of the gift. = 

A gift may be made through the medium of trust. Th 
neceasary for the validity of such a gift as those for a gift 
with this difference that the gift should be accepted by the 
also should be delivered to.the trustees, , j 

Tbus, where in a gift through the medium of trust 
prassenti of any beneficial interest jn favour of the donees ir 
the gift inasmuch as the donors ‘have reserved to themsel 
the entire income during their life time the gift is incompl 
case notwithstanding the declaration of transfer of posse: 
donees and the taking possession’ by the donors as trus 
invalid. i ni ; heey f 

Case-law discussed. , LS 

Potition under section 74 of the Indian Trusts Act, 1882 

O. R. Krishna Rao and A. Kamaladevi, for Petitioners. . 

John Thomas, Missers, R. Shanmugam and K. M. Nataraja 

The Court delivered the following i 

Jopoguenr.—This petition, filed under section 74 of tl 

ao 1882), raises an interesting but complicated question 
relevant facts are these. The first petitioner is the’ 
titioner and is the daughter of the first respondent and Ja 
ib. Respondents 2 and g are the sister’s children of the i 
site upon which the petition-scheduled building stands orig 
first respondent. The susperstructure belonged to Abd 
February, 1951, Abdul Basith executed a settlement 
scheduled property in favour of the first petitioner without 
respondent, his wife. On 25th October, 1956, Abdul Basit 
ment with the consent of the first petitioner. On 27th July, 1 
the first respondent jointly executed a document, which is r 
in this case, styled as settlement deed, constituting themsel: 
purpose of carrying out the terms of the trust and providing { 
the-property-after theirlifetime. The point in controversy i: 
this transaction and its scope and effect. i 


pore 





* O.P. No. 180 of 1968. 


The contention of the petitioners is that under the trust deed the donors did not 
retain for themselves any interest in the property and were bound to utilise the 
income from the property to discharge the debt due to Kodambakkam Co-operative 
Building Society, to repair the buildings, to pay the tax and also to maintain the 
first petitioner and to educate the second petitioner and that after the death of 
Abdul Basith the first ndent acted in violation of the trust deed. They allege 
that the first respondent did not pay the interest due to the Society and did not pay 
anything to the first petitioner for her maintenance or for the education of the 
second petitioner, that the first respondent deprived the petitioners of a consider- 
able portion of the pro in their occupation and had allowed respondents 2 and g 
to occupy a considerable portion and that, therefore, the first respondent is liable 
to be removed. Ss 


The respondents contend that the alleged trust itself is void under the Muslim 
law. They also contend that under the terms of the trust deed, the first respondent 
is entitled to enjoy the entire income during her lifetime without any liability to 
pay anything to the tea pagers and that even if the trust is valid, the petitioners 
would be entitled to the beneficial interest only after her lifetime. 


The first question that arises for consideration is whether the gift, made through 
the medium of the trust deed Exhibit P-1, is valid. The second question is whether 
the first respondent is guilty of breach of trust in that she had not paid anything to 
the petitioners out of the income of the gifted property. As regards the validity of 
the trust, the respondents put their contention on two grounds. Firstly, itis said 
that the gift is void. inasmuch as it has been created not only in favour of the peti- 
tioners but also in favour of the future children to be born to the first petitioner. 
Secondly, itis contended that under the terms of the trust deed, there was no effective 
transfer of ession or transfer of beneficial interest in the property in favour of the 
donees, and as such, the gift is void. Exhibit P-1 inter alia provides that the donees 
are not only the present petitioners but also'children to be born to the first petitioner. 
Thus the gift is in favour ae persons and unborn persons. A gift to a person, 
who is not yet in existence, is void. Vide section 141 of the Principles of Mahomedan 
Law by Mullah, 16th edition. There is no controversy about this position, The 
only question is whether the gift is void in toto even to the extent of the interest of 
the donees in existence or whether it is void only to the extent of the interest created 
in favour of unborn persons. In Musamat Surtaj Fatima v. Syed Muhamad jawed), 
there is a casual observation to the effect that there is nothing contrary to the terms 
of the Muhammadan law in a gift by one person to another of a guzara for the life- 
time of the latter with a continuance in favour of the male heirs of the donee and 
that such a gift could be made without offending any principle of Mahomedan law: 
How far this view was correct arose for consideration before Balakrishna Aiyar, J., 
in Imam Sakib v. Amesr Sakib®, In that case a Mahomedan executed a settlement by 
which he gave all his pro jea to his son and directed'that the son and his heirs 
should pay five mudis of rice to each of his two daughters and after their lifetime to 
their male children. It was held that in so far as the dispositions could be regarded 
as an attempt to limit the succession to male heirs and thus to create a line of succes- 
sion unknown to Mahomedan law the deed was bad and that in so far as the direc- 
tion that five mudis of rice should be paid to the male descendants of the daughters 
could be regarded as a gift, it would be bad because it would be a gift to persons not 
in existence on the date when the document was executed. The learned Judge 
held that the observations in Musamat Surataj Fatima v. Sud Mahammad 7 1, 
was a mere obiter, as there was no discussion of the question or examination of the 
authorities. The learned Judge held that the document in that case was bad in 
respect of the persons who were not in existence on the date of the document. I am 
in respectful agreement with this view. On behalf of the respondents no authority 
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was cited to show that in a case like this, where a gift is made in favour of living 
persons and also in favour of unborn persons, the whole transaction should be 
struck down as void. The gift has to be held to be void only to the extent to which 
interest is created in favour of unborn persons. In that view, I hold that Exhibit 
P-1 is not totally void and that it is void only to the extent it creates an interest in 
favour of unborn persons. 


The second objection raised on behalf of the respondents with regard to the 
validity of the trust appears to me to be well-founded. The preamble portion of the 
document contains a declaration of the intention of the donors. The relevant por- 
tion reads thus: 


** Whereas the donors have fully and completely divested themselves of the 
ownership of the property retaining only a right to manage the property and to 
utilise the net income of the property after defraying the expenses for taxes paid 
and charges and repairs to the property for their own use during their lifetime.” 

The donors constituted themselves as trustees for the purpose of carrying out 

the settlement. It is further stated that the gift had been accepted by the donces 
and that the donors had accepted the trust as trustees for the donecs. It is also said 
that the donors have taken possession of the properties in their capacity as trustees 
for the donees. After making these provisions, the trust deed to make 
provisions for the constitution of trustees after the lifetime of donors, The 
deed states that the succeeding trustees are the present respondents 2 and g. After 


nominating respondents 2 and 3 as the succeeding trustees to come into effect after 
the lifetime of the donors, the trust deed states: 


“ The trustees shall take charge of the property and out of the income after 
mecting taxes, public charges, repairs and payment to the Madras Government 
Co-operative Building Society, Kodambakkam, Madras, the monthly instalments 
towards the discharge of the mortgage debt on the property, pay the net balance 
for the maintenance of the first donee herein so Jong as she lived and for the 
education of the second donee herein.” ' 


The document further provides that after the lifetime of the first donee (the 
first petitioner), the trustees should deliver and hand over the property to the second 
donee (second petitioner) and to all the children of the first petitioner’and that such 
children shall enjoy the property with absolute powers of alienation. i . 


How far the above provisions are in conformity with the Muslim Law and could 
be given effect to should be examined. For a gift to be valid, three essentials should 
be satisfied; (1) a declaration of gift by the donor, (2) acceptance of the gift, express 
or implied, by or on behalfof the donee, and (3) delivery of possession of the subject 
of the gift.by the donor to the donee. It is essential to the validity of a gift that 
the donor should divest himself completely of all ownership and dominion over the 
subject of the gift—Vide sections 149 and 148 of Principles of Mahomedan Law, by 
Mullah, 16th Edn. A gift may be made through the medium of a trust. The 
same conditions are necessary for the validity of such a gift as those for a gift to the 
donee direct with this difference that the gift should be accepted by the trustees and 
possession also should be delivered to the trustees—Vide section 151. No physical 
departure or formal entry is necessary in the case of a gift of immoveable property 
in which the donor and the donce are both residing at the time of the gift. In such 
a case the gift may be completed by overt act by the donor indicating a clear inten- 
tion on his part to transfer possession and to divest himself of all control over the 
subject of the gift—Vide section 152 (3). - 


Cases have arisen for decision on the question whether the gift would be 
valid where the donor retains the right to enjoy the income of the subject of the gift 
during his or her lifetime. On this question, the decisions are uniform. The Judi- 
cial Committee held in Md. Aslam v. Khalilu] Rskman!, that where the donor 
reserves to himself the possession of the property during his lifetime; the gift is-not 
peA 
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co e and is not valid. Their Lordships came to that conclusion even though 
the donor had given the authority for mutation of name in the relevant register in 
favour of the alleged donee. The full facts of the case do not appear from the 
record. It is, however, seen that the alleged donee was in possession at the time 
when the dispute arose. Notwithstanding -tbat circumstance, their Lordships 
held that inasmuch as there was a reservation of possession of the property by 
the donor during his lifetime the gift was incomplete. ` 
' Following the above Privy Council decision, the Kerala High Court has taken 
the consistent view that where the donor reserves to himself the right to be in posses- 
sion during his lifetime, the gift is invalid—Hajes Kunja Mamatha v. Asikuitit, and 
Pichakaann v. Aliyarkanja Lebba®, Both these cases were decided by the same 
learned Judge, Velu Pillai, J. It is pointed out that it is essential to the validity of 
a gift that there should be a delivery of such possession as the subject of the i 
tible of, and that a gift with a reservation of possession by the donor during 
his lifetime i is void. In the latter case the reservation of possession and enjoyment 
was by the donor not only for his benefit but also for the benefit of the donees with 
the further stipulation that the possession and enjoyment by the donees were however 
subject to those of the donor, The learned Judge has pointed out that having 
regard to these provisions the donor did not divest himself completely of all dominion 
over the property, though in a sense, he rted to associate the donees with 
himself and that such association however did not amount to complete divestiture 
of the right of the donor over subject of the gift. It is also pointed out that where the 
donee resides with the donor at the: time of the gift although no physical departure by 
the donor or formal entry by the donee is necessary, the gift can be construed to be 
complete only if the donor indicates a clear intention on his part to transfer posses- 
sion and also divest himself completely of all control over the subject-matter of the 


gift. 

In Mussamat Bibi Bilkis v, Sheik Wahid Al?, the donor administered and 
remained in joint possession of the popan gifted with the donee until his death. 
It was held that the gift was not perfected by a proper transfer of possession and 
was hence invalid, In. abet :v. Jayarabit, the property, which was the 
subject matter of the gift, was in the hands of the tenants. The donor reserved 
to himself the right to e during his lifetime and also undertook to pay 
municipal taxes. Raghava Rao, J., held that inspite of the fact that there was 
a declaration in the dociment “I have delivered possession of the property to 
you even now,” there was no sufficient delivery of possession as required by 
Mahomedan law, as such a declaration shall be valid only by an attornment of 
the tenants to the donee or seine receipt of rents and profits by the donee, inasmuch as 
a right was reserved by the donor himself, 


In Md. Bibi v. Sulaiman’, the question arose as to what kind of delivery of 

ion was necessary in the case of a gift by way of trust where the donor con- 

stitutes himself as trustee for the donee. The relevant passage in the judgment 
runs thus: 

“ But it is clear that under the Mahomedan law in order to complete a gift 
by way of trust it is sufficient to give ion to the trustee. No doubt, if the 
maker of the trust had appointed parties as trustees and failed and neglected 
to deliver possession of the properties to them, there might be considerable force 
in the argument of the plaintiff. But in this case the maker of the trust appointed 
himself in the first instance as the trustee and he was in possession. In the case 
of Makomed Salfulla Sahib v. Vajinuddin Sahib*, Sadasiva Aiyar and Napier, JJ., 
held and distinctly laid down that a Mohamedan trustee could, by making him- 
self a trustee or agent of the donec or as his guardian, if the donee was a-minor, 
or expressing an intention to treat his own possession as the donee’s unequivo- 
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cally, transfers, legally effectual ion to the donee while himself remaining 
inactual possession. I take it that the general principle of the law relating to 
delivery of possession in Mahomedan Law is that, so far as the donor is concerned, 
he must be shown to have completed all that he was bound to do for the purpose of 
giving effect to the arrangement made by him, Thatis to say, if his intention was 
that the donees should get the property, he must deliver over possession to them. 
If his intention was that third parties should hold the property for the benefit 
of the donees, then delivery must be effected to such third parties. But in cases 
where it is clear that what was intended was that he should himself hold possession 
on behalf of the donees, it seems to me that it should be sufficient, if he declared 
the trust thereby treating his own possession as will be presumed in law into posses- 
sion by himself in his capacity as trustee.” 

In the above case the donor did not reserve to himself any beneficial interest 
in the subject of the gift. He continued in ion only on behalf of the donee 
in his capacity as the trustee. In Mirza Haskin Mishkes v. A. A. H. Bindaneem,! 
a Bench of the Rangoon High Court had to consider the validity of a gift made 
through trust by a Muslim. The trust deed inter alia provided that the trustee 
should pay the income of the property to the settlor during her lifetime, that on her 
death the trustee should pay the income to her husband and that on his death the 
trustee should pay the income to certain persons. The trust deed further provided 
that the payment of income to the settlor during her lifetime was subject to a 
reduction of 15 per cent to be kept by.the trustee as his commission. In construing 
the validity of these provisions, the learned Judges held: 

“We do not.......... think that the fact that the property in this case was 
made over to a trustee can be held in any way to alter the fact that the settlor 
did reserve to herself a life interest in the property. It is true that the trustee is 
to get 15 per cent. of the income but that is only as commission for acting as 
the trustee and amounts to little more than payment to him as manager. The 
gift in this case must, in our opinion, be held to be a gift reserving in the settlor 
a life interest in the subject-matter of the deed. A gift by a donor to herself is 
clearly no real gift at all and reservation in this deed of settlement of a life interest 
in the settlor results in their being no gift at all in presenti but in the gift taking 
effect only on the settlor’s death.” 

The learned Judges have referred to section 349 of Tyabji’s Mahomedan Law, 

where the relevant passage is this: 

“ Where a declaration of gift purports to transfer the subject of the gift to a 
donee at a future time, or contingently on the happening of a future event, the 
gift is void.” 

The learned author has made the remarks: 

“There is however one exception to this rule. For, where the condition on 
which the operation of the gift is suspended, is the death of the donor the disposi- 
tion constitutes a particular species of gift, namely, a bequest, and it may operate 
as such in Mohamedan Law.” 

After referring to the above passage, this is what the learned Judges observed: 

“ But in the present case it is not the contention that the gift operates as a 
bequest which would be revocable at any time during the testator’s lifetime. 
This’ exception to the general rule would not make the settlement valid as a 
gift inter o1v0s, and that is what is claimed for the settlement here.” 


Keeping the above principles in view the facts of this case should be examined. 
I, have already refurred to the preamble portion of the trust deea, Exhibit P-1, 
in which the donors unequivocally declared the reservation of their right to manage 
the property and to utilise the net income for their own use during their lifetime. 
Nowhere in the rest of the document is there any indication that during the lifetime 
of the donors, the donees have any interest in the income of the property. The 
direction to pay maintenance to the first petitioner and to pay for the education of 


1. (1928) 113 LC. 255. 
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the second petitioner is intended to come into effect only after the lifetime of the 
donors and that direction is applicable only to the trustees who would come into 
-office after the death of the two donors. Mr. Krishna Rao, appearing for the peti- 
tioners, contended that the preamble portion is merely a declaration of the intention 
of the donors and cannot be given effect to and that what is relevant is the provi- 
sion in the operative portion of the document and that applying that principle, it 
should be held tnat even the donors during their lifetime are bound to pay to the 
‘first petitioner for her maintenance and to pay to the second petitioner for the edu- 
cation. I am afraid that this argument has no substance. The unequivocal 
‘declaration made by the donors by which they reserved their right to enjoy net income 
for their own use during their lifetime cannot be ignored. There is no ambiguity 
in the document, and the donors have clearly intended that only after their lifetime 
the donees would get interest in the income. Mr. Krishna Rao, next contended 
that the donors continued in possession after the date of the gift not as donors 
but only as trustees; that their possession as trustees was only‘on behalfofthe donees 
and that, therefore, there is no.infirmity in the gift. No doubt, the document has 
been cleverly worded with a view to make it appear that there was delivery of 
possession by the donors to the donces, acceptance of the gift by the donees and 

ing possession of the property by the donors themselves as trustees. But mere use 
-of the words does not carry the matter any far. The real intention of the makers 
of the document should be gathered from the recitals and the effect- that follows 
‘from the recitals should be ascertained. The pith and substance of the transaction 
is that though the donors divested themselves of the ownership they expressly reserved 
their right to thé exclusive use of the income for their own use during their lifetime. 
‘Such enjoyment of the net income by the donors was not in their capacity as trustees, 
but only in their capacity as donors. The illusory nature of the transaction so far 
as the first petitioner is concerned can be easily demonstrated. Under the terms 
of the trust deed the donors alone are entitled to enjoy the net income during 
their lifetime. The first petitioner is given only enjoyment for her lifetime, but 
during the lifetime of the donors she-gets no interest either in the corpus or in the 
income. Ifshe happens to pre-decease both the donors she gets nothing during 
her lifetime. In that view, it follows that there is no transfer in prassenti of any 
beneficial interest in favour of the first petitioner and what she gets is contingent 
upon her surviving the donors. The second petitioner also gets no interest in 
the income during the lifetime of the two donors. On an examination of the terms 
of the document, I have no doubt in holding that there is no transfer is prassentt of 
any beneficial interest in favour of the petitioners in the subject-matter of the gift 
inasmuch as the donors have reserved to themselves the tight to enjoy the entire 
income during their lifetime. Therefore, notwithstanding the declaration of transfer 
of possession in favour of the donees and the taking poseia by the donors as 
trustees, the gift is incomplete and is, hénce, not valid. 


In view of my foregoing finding, the question as to whether the first respondent 
is guilty of breach of any of the terms of.the trust deed does not arise. If it should 
arise, I.would hold against the petitioners for the following reasons. ‘The charge 
is that the first ndent has not paid anything to the petitioners and has inducted 
respondents 2 and 3 into possession of a portion of the property and has denied 
them the right to enjoy the property. The terms of the trust deed, already adverted 
to, entitle the first respondent to enjoy the entire income for her lifetime without any 
liability to pay any portion thereof to the petitioners. Therefore, there is no justifi- 
cation in the charge that the first respondent has not paid any amountto the petiti- 
oners out of the income from the property. The further charge is that the first respon- 
dent is not regular in paying the interest due on the mortgage in favour of the 
‘Kodambakkam Co-operative Building Society. ` It is not clear how much amount 
is outstanding under the-mortgage and how many defaults have been committed 
in the payment of the interest due under the mortgage. In the absence of these 
particulars it is not possible to hold that the first respondent has failed in her duty 
as a trustee, ~ 
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In conclusion Mr. Krishna Rao for the petitioners contended that inasmuch 
as the first respondent denies the validity of the trust, that by itself is sufficient to 
remove her from the trusteeship and appoint a new trustee. It is no doubt so. 
Inasmuch as the first respondent has denied the existence of the trust itself and if 
the view as to the validity of the gift is to be in favour of the pztitioners, they would 
be entitled to the removal of the first respondent from trusteeship. t such 
removal cannot in any way affect her rights to the enjoyment of the entire income 
from the property having regard to the terms of the trust deed. 


In the view which I take about the validity of the gift deed, the petition fails and 
ig dismissed. In the circumstances of the case, I direct the parties to bear their own. 
costs. 


V.K. 3 i Ey —— ' Petition dismissed. 
i IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Presenr:—Ma, Justice R. SADASIVAM AND Mr. Josrte K.N. MUDALIYAR.. 
Gokhula and others Pree -. Appellanis* 


D. : 
N. Ramaswami Naicker i .. Respondsnt, 


Interest Act (XXXI of 1839), seclion 1, T and scope—‘Interest shall be 
payable in all cases in which it ts now payabls by law —Interpretation of——Inisrest om 
, Tent payable by tenant to landlord under lease—Absence of agreement, custom or usage— 
 Eiffect—Principles to be applied. 
There could be no claim for interest on rent pa ble by a tenant to his landlord 


in the absence of an agreement, express or implied, or custom or uiage for the 
payment of such interest. 


' Section 1 of the Interest Act, 1839, no doubt contains a provision that interest 
dhall be payable in all cases in which it is now payable by law, but that provision 
only applies to cases in which the Court of Equity exercises jurisdiction to allow 

. interest. In order to attract the equitable j iction of the Court, the legal 

` relationship between the parties must-necessarily be such as that ofa unpaid vendor 
or vendee or other fiduciary relationship. 

- BIN. Ry. Qo., 1 Das v. Rup hand, 967) 28.0, 68 640: L.R. 9907 65 1A 
66 (P.C.) ; Vithal Das v Rup Ohand, (1967) 2 S.C.J. 681: A.LR. 5958 
Sankaralingam v. Kuppuswami, A.I.R. 1995 Mad. 305 (2); Sonarmerone v. 
Kanki Raman Nair, A.I.R. 1935 Mad. 794, followed. 

Mahamad Abdul Gaffer Rowthsr v. Hamida Besvi Ammal, (191 9 36 M.L.J. 
I.L.R. 42 Mad. 661; E a Butchiramayya, (1942) 1 M.L.J. 250: I. 
(1942) Mad. 464, distinguished 

Bhagaah Shukul v. Chandrika Prasad, A.I.R. 1933 All. ae i a al Vestessert 
Tarwad Kamavan, A.IL.R. 1927 Mad. 47, not followed 


' Appéal against the decree of the Court of the Subordinate Tugs; Dindigul, 
dated 31st October, 1962 in Original Suit No. 43 of 1961. 

H. Sitharama Ayyar for N. R. Govindachari, for Appellants. 

- T.P. Gopalakrishnan, and R. Kanakasabai, for Depono. 

The Judgment of the Court was delivered by 

‘Sadasivam, e, Dindi appeal relates to the interest disallowed by the learned 
Subordinate Judge, Dindigul in O.S.No. 43 of 1961 on the file of the, Subordinate 
Court for the period prior to the date of demand for interest made by notice Exhibit 
A-2 dated 26th October, 1960. Defendant Ramaswami Naickar executed a regis- 
tered lease deed, original of Exhibit A-1, dated 22nd, March, 1954, in favour of 
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' “Appeal No. 586 of 1963. ` l 10th Septecaber, 1969% 
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Thirunmlu Subbu. Chettiar for a period:of five years. The lesot Thirumulu 
Subbu Chettiar filed O.S.No..37 of 1955 for first year’s rent and another suit O.S. 
No. 47 of 1957 for the succeeding two-years’ rent. - He filed the present suit O.S. 
No. 43 of 1961 for recovery of rent for the last two years of the lease and the period up 
to 26th November, 1959 when. the defendant surrendered possession of the leasehold 
lands. There is no dispute about the actual amount payable by the defendant-to the 
lessor Thirummulu Subbu Chettiar and in fact the amount was fixed by a joint memo 
dated 24th October, 1962 filed by the parties in the lower Court. The defendant did 
not also dispute his liability to pay interest from the date of demand. made for the 
first time by notice Exhibit A-2 dasa 26th October, 1960, The plaintiff Thirumulu 
Subbu Chettiar died subsequent to the filing of the suit and his legal representatives 
are plaintiffs 2 to 14, who are the appellants in this appeal. 


‘The learned Advocate for the appellants admitted in his opening argument that 
there was no agreement, express or implied, to pay interest and that there was no 
usage or custom under which the defendant is bound to pay interest on arrears of 
rent, He lays his claim for interest under section 1 of the Interest Act, 1839 which 
runs as follows >— 


“ Itis, therefore, hereby enacted that, upon all debts or sums certain payable at 

a certain time or otherwise, the Court ‘before which such debts or sums may be 
recovered may, if it shall think fit, allow interest to the creditor at a rate not 
the current rate of interést from the time when such debts or sums certain 

were payable, if such debts or sums yable by virtue of some written instru- 
ment at a certain time ; or if payable ia palin then from the time when demand 
_ of payment shall have been made in writing, 30 as such demand shall give notice 
to the debtor that interest will be claimed from the date of such demand until the 
term of payment ; provided that interest shall be payable i in all casesin which 

is now payable by law.” ` 


In B.N.Ry. Go., Lid. v. Ruttanji Rampi! , the Privy Council has considered the principles 
of law regarding the award of interest with reference to the provisions of the Interest 
Act. The following passage in the judgment is relevant : 


“ The crucial question, however, is whether the Court has aothoritý to allow 

interest for the period prior to the institution of the suit ; and.the solution of this 

uestion d 3, not upon the Civil Procedure Code, but upon substantive law. 

ow, interest for ‘the period prior to the date of the suit may be awarded, if there 
is an agreement for the payment of interest at a fixed rate, or it is payable by the 
usage of trade having ihe force of law, or under the provision of any su 
law entitling the plaintiff to recover interest, as for instance, under section 80 
of the Negotiable Instruments Act, 1881, the Court may award interest at the 
rate of 6 per cent per annum- when ‘ no rate of interest is specified in the promissory 
note or bill of exchange. There is in the t case neither usage nor any con- 
tract express or implied í to Justify the aand of interest. Nor is interest payable by 
virtue of any provision of the law governing the case. Under the Interest Act 
XXXII of 1839 the Court may allow interest to the plaintiff, ifthe amount claimed 
‘is a sum certain which is payable at a certain time by virtue of a written instrument. 
But it is conceded that the amount claimed in this case was not a sum certain. 
‘The Interest Act, however, contains a proviso that “interest shall be payable in all 
cases in which it is now payable by law.”: This proviso applies to cases in which 
the Court of Equity exercises jurisdiction to allow interest. As observed by Lord 
Tomlin in Maine and New Brunswick Electrical Power Company Limited v. Hari”, 
‘in order to invoke a rule of equity ‘it is necessary in the first instance to establish 
the existence of a state of circumstances which attracts the equitable -jurisdiction 
as, for example, the non-performance of a contract of which equity can give specific 
performance. The present case does not, however, attract the equitable juris- 
diction of the Court and cannot come within the purview of the proviso.” 


and 645 (P.Q) 


“1. LR.65LA.86 3(1938) 1 MLS. 640at644 2 LAR. (1929) A.C, 631 at 640. 
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In Vithal Dass v. Rup Chand}, the Supreme Court has relied upon the above Privy 
Council decision and held that it is well established that interest may be awarded 
for the period prior to the date of the institution of the suit, if there is an agreement 
for the Payment of interest or if interest is payable by the usage of trade having the 
force of law, or under the provisions of any substantive law as for instance section 80 
of the Negotiable Instruments Act or section 23 of the Trusts Act. It is pointed out 
that, under the Interest Act 1839, the Court may allow interest to the plaintiff, if the 
amount claimed is a sum certain which is payable at a certain time by virtue of a 
written instrument. The Supreme Court referred to the fact that section 1 of the 
Act contains a provision that interest shall be payable in all cases in which it is 
the Court of by law, and pointed out that the provision only applies to cases in which 
Court of Eaity exerioefuradican to allow i interest. c claim in that case 
er in possession of the properties who had collected rents, to 
coon eara e income, and the said claim was negatived. 
Mr. M. Sitharama Ayyar appearing for the appellant relied on the decision 
in Mahamad Abdul Gaf) Rowihar v. Hamida Besvi Ammal*, and Bayalammal v. Butchi- 
ra , in support of his contention that the Court has discretion to award interest 
on the arrears of rent claimed in the suit under the provisions of the Interest Act. 
In Muhamad Abdul Gaffur Rowther v. Hamida Beevi Ammal? it was held that the Interest 
Act is not exhaustive of all claims to interest and it is open to the Courts in India to 
award interest, in a proper casc, independently of the provisions of the Act. Itis 
-observed in the decision that, without going into details, it may be mentioned that 
the object of 3 and 4 William IV, Chapter 42, section 28, which was extended to 
India by Act XXXII of 1839, was to repeal the Usury Laws relating to interest. It 
is clear from the preamble to the Interest Act that it is expedient to extend the provi- 
sions of the statute grd and 4th William IV, Chapter 42, section 28, concerning the 
allowance of interest in certain cases. ‘The claimant in that case was a Mahomedan 
minor and she filed the'suit for the recovery of her share of her father’s assets from 
her co-heirs who had utilised the same to their own advantage. It was held. that 
she was entitled, in addition to her share, to simple interest at the ordinary rate of 
six per cent per annum on the amount of her share of the assets from the date of her 
father’s death. It should be noted that the defendants in that case were in fiduciary 
relationship with the plaintiff and the suit was for partition and 2 te posses- 
sion of the minor plaintiff's share. In Bayalamma v, Buichir e suit was to 
recover owelty payable under the partition deed and it was hel ae interest could 
be awarded under.the proviso to section 1 of the Interest Act, as a case where the 
Court of Equity would grant interest. In that case, the learned Advocate for the 
ndents contended that, in order to attract the equitable jurisdiction of the Courts, 
the legal relationship between the parties must necessarily be such as mentioned in 
Halsbury’s Laws of England, First Edition, Vol. XXI, para. 74 at pages 40 and 41 
and inasmuch as the jural relationship between the parties to the present suit did 
not fall under one of the heads mentioned therein, the equitable jurisdiction could 
not have been exercised by the Courts and interest could not be therefore said to be 
K arian by law’. It was, however, held that, hving ard to the fact that the 
cfendants had been realising the income of the plainti s share in the joint pro- 
perty under the deed of partition even from the ist July, 1929 without 
the debt that they were liable to pay under the terms of the partition deed it may not 
be incorrect to award interest under the proviso to section 1 ofthe Interest Act even 
if the analogy of a vendor and haser may not be strictly applicable to the case. 
In fact Venkataramana Rao, J., referred to the contention of the respondents’ 
Advocate Mr. GovindarajacHari, based upon the passage in Halsbury’s Laws of 
England at page 40 already referred to, that the ‘case of partition is mentioned as one 
of the cases where a Court of Equity would grant interest, that the cases mentioned 
therein are only illustrative and not exhaustive, and that the passage clearly indicates 
that where the relationship of a vendor and purchaser exists between the parties the 
Court of Equity would award interest. Under section 55 of the Transfer of Pro- 
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„perty Act, such a claim for interest by a vendor against his vendee has been statu- 

torily recognised, But it is clear from the decisions relied on by the learned Advo- 

-cate for the appellant that in all those cases there was legal liability to pay interest 

ae in such cases there would be no difficulty in invoking the provisions of the 
terest Act. 


Mr. Sitharama.Ayyar has referred to the decision in Nanc. v. Vetessert 
Tarwad Karnavan’, where Philips, J., awarded interest in a claim cby alandlord 
against a tenant. The decision in that case is that it is impossible to say that equitable 

principle should be applied only in cases of contract, and that a question of equity 
must apply to all cases. No one can dispute this principle. But the learned Judge 
has proceeded to state as follows: 


“ In the present case there is no doubt that the plaintiffs have been kept out of 
their money for a very unreasonable period and on equitable principles they are 
entitled to some compensation. Therefore, I allow interest at 6 per cent until 
the date of payment into Court.” : 


THe has not even referred in the context to the jural relationship between the parties, 
Tt should be noted that the suit was by the landlord against the tenant. In fact, 
-we shall refer to the later decisions of this Court where such a claim for interest by 
landlord against tenant in the absence of agreement, express or implied or usage has 
been negatived. The learned Advocate for the appellant also relied on the decision 
in Bhagauti Shukul v. Ohandrika Prasad*, which was cited before the lower Court, 
“But it is the decision of a single Judge of Allahabad High Court and there is no dis- 
cussion of any principle. No doubt, the suit in that case was by alessor for recovery 
-of the unpaid balance of the premium in respect of a lease and interest by. way of 
-damages. The only discussion about the claim for interest is in the last paragraph 
-of the judgment and it is as follows: 


“ Lastly exception is taken to the lower Court having allowed interest in the 
absence of any agreement that interest would be paid on the sum duc. Interest 
by way of damages for failure to pay as agreed could be allowed and has been 
rightly decreed.’ : ; $ 2 

There are a number of decisions of this Court where such claim for interest of 

arrears of rent has been disallowed, in the absence of any agreement, express or implied 

ifor custom or usage for payment of such interest. The decision of Venkatasubba Rao, J. 
in Sankaralingam v. Kuppuswami?, and that of Varadachariar, J., in Sankaranaratna v. 
-Kanhi Raman Nair‘, are clear authorities for the position that there could be no claim 
for interest on rent payable by a tenant to his landlord, in the absence of an agree- 
ment, express or implied, or custom or usage for the payment of such interest. In 
fact, the learned Advocate for respondents stated that, even in prior suits, such claim 
for interest was made by the ist plaintiff in this suit and the same was negatived by 
the trial Court and this Court A.S.No. 190 of 1961 on the file of this Court was 
against the decree and judgment in O.S. No. 47 of 1957 on the file of the lower Court, 
The only question argued in that appeal related to the interest disallowed by the trial 
-Court as in this case, Veeraswami, J., (as he then was) dismissed the.a with 
the observation that the Court below was right in disallowing interest. is is not 
-a case where interest is payable by law or Court should consider it fit to allow interest 
as contemplated in section 1 of the Interest Act. : 


The decree and judgment of the Sub-Court, Dindigul, are correct and they are 
«confirmed. The appeal is totally devoid of merits and it is dismissed with costs. 


P.R.N, Appeal dismissed. 


` 
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IN THE HIGH COURT OF JUDICATURE # 
Present :-—~Mr. JUSTIOE S. MAHARAJA! 
Venkitasubbu Ramaswami Vanavarayar 


v. 
Marimuthu Gounder 


Gonstitution of India (1950), Article 227-—Power under— When: 


Madras Public Trusts (Regulation of Administration of Agricult 

1961), sections 29 (2) and 32—Scope. — 

It is settled law that the power of superintendence c 
Court by Article 227 ohas to be most sparingly exercised 
cases, in order that the subordinate Courts may be keg 
their authority, and not for correcting mere errors com 
preponderance of authority is in favour of the view that the 
Article 227 is restricted to cases where there has been a g 

- or flagrant abuse of any fundamental principles of law or 
be confined to cases where there is no other adequate or p 


In the resent case the refusal by the Rent Court to se 
default ota a fair rent application under the Madras Pub! 
Administration of Agricultural Lands ) Act, 1961, is lial 
of that Act to be appealed against before the Rent Trib 
; again be subject to revision before the District Court unc 
In other words before the petitioner came to the High ( 

. ‚of the Constitution he had two remedies open to him. I 
revision of the order under Article 227 was not called fc 


Petition under Article 227 of the Constitution of India 
to revise the judgment of the Court of the Presideng Offic 
(Tahsildar Pollachi) dated 5th January, 1968.and made in 


Q. Chinnaswamt, for Petitioner; 


Okinnappan and E. Padmanabhan, for Respondent. 
The Court delivered the following 


Jupvement :—This is an application for revision of an o 
Court, Pollachi under the following circumstances : 


. A hereditary trustee of the Mariamman temple at Sama 
on 11th May, 1966 under section 29 of the: Madras Publi 
Administration of Agricultural Lands) Act, 1961, for fixation 
of certain trust lands that had been leased out to the responde 
rent payable was about Rs. 600 per annum and tie tr 
enhanced to over Rs, 3,000 on the ground that the lease-holc 
into wet lands. This application was contested by the tenz 
being postponed from agth July, 1966 to rgth March, 1964 
the petitioner nor his advocate was present in Court and 
Court dismissed the petition for non-appearance of the petitic 
of the Rules framed under the Act, the proceedings 
the Rent Tribunal shall’ as far as possible be goverr 
of the Civil Procedure Code with among other thir 
dismissal of the.petition for default of appearance and setti) 
good cause, On the very date on which the petition was di 
Advocate appearing for the petitioner filed a petition for 
of dismissal. This petition was again contested by the tenan 

5th Jan 1968, the Rent Court dismissed the same on t] 
tioner had failed to satisfy the Court that there was sufficient 


*C.R-P. No. 1101 of 1968, 


rance on 1gth March, 1967. In the course of the order, the Rent Court makes an 
observation which cannot be regarded as correct in the light of the notes paper of 
the Court. For instance, the Rent Court has said that the petitioner had not attend- 
ed any bearing of the case whereas in fact, the notes paper shows that the petitioner 
had been present at most of the previous ‘hearings. It is not necessary at this stage 
to consider wether the dismissal of the restoration petition is justified. 


The more important question that arises for consideration is whether this 
Court can interfere under Article 227 of the Constitution with the order of the 
Rent Court when in fact an alternative remedy is available to the petitioner to 
appeal against the order of the Rent Court to the authority prescribed in the 
enactment. Section 29 (2) of the Madras Act LVII of ager provides that from 
every decision of a Rent Court, an appeal shall, within such time as may be pres- 
<ribed, lie to the Rent Tribunal whose decision shall be final, subject to revision, if 
any, under section 32. 


Learned Counsel for the petitioner contends that an order of dismissal of an 
application for restoration of the petition for fixation of fair rent cannot be regarded 
as a decision of a Rent Court within the meaning of clause (2) of section 29 of the 
Act. In support of this contention, he places reliance upon a rulling of 

dra Iyer, J., reported in Peria Maria Goanden v. Ramaswomi Gounder’. 
‘That was a case which arose under the Madras Cultivating Tenants (Payment of 
Fair Rent) Act, section 29 (2) which runs as follows: 


“ From every decision of a Rent Court, an appeal shall, within such time as 
may be prescribed, lie to the Rent Tribunal whose decision shall be final, subject 
_to revision, if any, under section 11.” 


Ramachandra Iyer, Jes, . held that the words ‘‘ every decision” can only mean 
a final decision and quoted the ruling of Somasundaram Je in Santhanam Iyer v. 
Somasundara Vanniar*, to the effect that the term “decision” in Heo 9 (2) would 
notincludeinterlocutory orders soas to confera right of a ‘therefrom in 
that case, the tenant resisted the application on several gro one of which was 
that the Rent Court had no jurisdiction to fix the fair rent. The Rent Court rejected 
the plea and it was held by this Court that this rejection of the preliminary objec- 
tion did not amount to a decision within the meaning of section g (2) and that no 
appeal lay against such a determination. 


On the other hand, we are here concerned with the determination, not of a 

imi objection but of a decision, the effect of which is to finally terminate 
the enquiry relating to fixation of fair rent and to deny to the landlord the valuable 
relief which he had claimed. 


In fact, in Thangavelu v. Araumugha Pandithar®, it has been held that an order of 
the Rent Court refusing to set aside an sx parte order under rule 4 (g) ofthe Rules will 
be a final order arid an appeal would lie against such an order. It is manifest that 
the order, whether it be a refusal to set aside an ex parte order or a refusal to restore a 

petition is complete and final so far as the parties and the Court are 
concerned. Ifthe order in question were to become final, the position is that the 
landlord will be precluded from seeking for enhancement of rent from the date on 
which the applitation was dismissed. The final order or decision need not neces- 
sarily be on the application for fixation of fair rent- An order which declines to 
restore a dismissed petition for fixation of fair rent would have as much finality as 
an order dismissing the main petition itself. I, therefore, the contention of 
the learned Counsel for the petitioner that the decision of e Rent Court is not 
appealable. In my view, the impugned decision is liable enue section 29 (2) of 
Madras Act LVII of 1961 to be appealed against before the Rent Tribunal, whose 


~~ 
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decision will again be subject to revision before the District Court under section 32 
- of the Act. In other words, before the petitioner came to this Court under Article 
227 of the Constitution he had two remedies open to him, one by way of appeal 
to the Rent tribunal and another by way of revision to the District Court under- 
section 32 of the Act. i 


The question arises whether in view of the double remedy available to the peti~ 
tioner, it would be right on the part of this Court to act under Article 227 and inter-- 
fere with the order in question. It is settled law that the power of superintendence 
conferred upon the High Court by Article 227 has to be most sparingly exercised 
and only in appropriate cases, in order that the Subordinate Courts may be kept 
within the bounds of their authority, and not, for correcting mere errors committed 
by them—Vide Nagendranath v. Commissioner of Hills Division}, and Waryan Singh v. 
Amamath?, The preponderance of authority is in favour of the view that the power 
of revision under Article 227 is restricted to cases where there has been a grave 
dereliction of duty of flagrant abuse of any fundamental principles of law or natural 
justice and must be confined to cases where there is no other adequate or prompt 
remedy available, Vide G v. Collector Gulbarga, and Premawati v. 

In fact in Ramroop v. Bishwa Nath", it has been held that this-power shall not be 
exercised except when no other remedy is, available, even though the pursuit of 
the other remedy may involve some inconvenience or delay. 


In this case, as has been pointed out, AOE liane Bana oc 
petitioner for correcting any error that might have been committed by the Rent 
Court. Further, the error committed by the Rent Court is merely an error of 
fact or law and is not so grave as to shock the conscience of the Court. Even ifan 
alternative remedy were not awailable this Court would be chary of interfering in 
revision with an order which is neither perverse nor outrageous nor involves a gross. 
abuse or unwarranted assumption or transgression of jurisdiction. After all, it is 
open to the petitioner to file an appeal before the prescribed authority even now 
against the order in question or to present a fresh petition of fixation of fair rent. 
In these circumstances, a revision of the order is not called for. 


In the result, the petition will stand dismissed with costs. 
V.K. _ Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mx,. Jusrroz A, ALAGIRISWAMI, 
South India Flour Mills Private Ltd. | we Petttioner® 


v. 


The Regional Director, Employees State Insurance Corporation, 
Madras. 


~~ 


Employees State Insurance Act (XXXIV of 1948), section 2 (O) en teal of bxilding by 

a factory—Persons employed in—If ‘ employecs’ under section 2 (9). 

Where a flour mill commences construction of another building in the com- 
pound of the existing factory, the workmen employed in the construction work 
would not be persons employed in the factory or in connection with the work of 
the factory and as such would not be “employees” within the meaning of that 
term in section 2 (9). No employer’s contribution is payable in respect of them. 


Petition under Article 226 of the Constitution praying the High Court to issue: 
a Writ of certiorari calling for records in his proceedings Code_51/2985/04 /Legal, 
dated gist May, 1967 and quash the same. 


1. (1958) 8CJ. 798 : (1958) S.CR. 1240 : >- 3. AIR. 1953 Byd., gor 
Bere 1958 SC, 398 1953 
PNT S.C. 290 : (1954) S.CR 365. ki AIR 1958 iw ise. 
P. No. 1614 of 1967. 29th October, 1969, 














II] SOUTH INDIA FLOUR MILLS Y. REGIONAL DIRECTOR, B.3.LC. (Alagiriswami, J.). 111: 


T. S. Gopal, for Messrs. King and Partridge, for Petitioner. 
The Central Government Standing Counsel, for Respondent. 
The Court made the following 


Oxper.—The petitioner is the South India Flour Mills Private Limited. In 
or about the middle of 1964, it comenced the construction of another building in 
the co und of the existing factory and workmen were engaged for construction of7 
the a The petitioner alleges that the construction work was of a casual nature 
and the workmen were not employees within the scope of section 2 (9) of the 
Employees State Insurance Act. The respondent Corporation called for parti-- 
culars regarding the number of persons so engaged in order to enable it to claim the 
contribution payable by the petitioner. Ultimately the respondent addressed 
the Collector of Madras to recover a sum of Rs. 10,500 as special contribution on. 
wages paid to building workers from goth June, 1963 to goth June 1965 under the 
Revenue Recovery Act. This writ petition is filed to quash these proceedings, 

The simple contention on behalf of the petitioner is that persons employed for- 
the construction of a building even for a factory are not persons employed in the- 
factory or in connection with the work of a factory. Section 2 (9) of the Act 
defines an employce as meaning any person employed for wages in or in connection 
with the work of a factory or establishment to which the Act applies, I am satis-. 
fied that this contention must prevail and that the construction workers cannot be 
said to'be employed in or in connection with the work in the factory. 


The Madhya ‘Pradesh High Court in. Jamal Cement Works v. State Industries - 
Court!, had to consider the case of construction of a building in connection with a 
cement factory. The construction of a cement factory was started in 1960-61, 
The factory went into production in 1965. Even after 1965, construction of two 
kilns continued. With reference to the employees engaged in that construction, 
an industrial dispute was referred to an Industrial Tribunal and the Industrial 
Tribunal held that the constructional work was isolated and detached from the work. 
of the factory itself, but was essential for the purpose ofbringing into existence the 

factory building with installation of machinery for the purpose of” 
producing cement and that, therefore, the constructional work was a part of the 
cement industry. In dealing with this question the Court observed. 


“The word ‘ cement’ means cement manufacturing industry and activities or 
operations incidental to- the main industry of manufacturing cement. The 
sctting up‘and construction of a cement factory is no- doubt essential before 
cement can be manufactured and thereafter distributed and sold. But the con-- 
struction of a cement factory pr in any way be likened to any activity or 
operation in the manufacture of cement or its distribution or sale. It is not- 

that a company engaged in the manufacture should itself set up the 
cement BeN, The constructional work can be entrusted to any contractor or - 
a firm of structural engineers and when the construction is complete, the 
company can take over the completed construction and commence manufactur-. 
ing cement. For the same reason, if a company which intends to manufacture 
cement, itself undertakes the constructional works of its factory, then it cannot be 
said that the cement industry has come into existence from c moment the con- 
structional work started. Again, the constructional work of a cement factory 
cannot be said to be an activity or operation incidental ‘to the main industry of” 
cement manufacturing.” 


It was obaceved that the constructional work is not something which follows or 
depends upon or appertains to the manufacture of cement as the primary activity, . 
and to say that the construction of a cement factory is a part of cement industry, 
is to ignore totally the real nature both of the cement manufacturing industry and 
the construction ofa cement factory. They, therefore, held that the constructional 
work of the setting up of a cement factory undertaken by the cement factory pro- 
I in he 

1. (1968) MPLJ. 132. 
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ducer of cement was not an industry ora of the cement industry and the 
employees working on the constructional side cannot be regarded as ‘employees’ 
wi the definition of the term given in section 2 (19) of ho ant Act. The decision is 
very apposite in the circumstances of the case. 
: The decision of our High Court in Thiagaraja Chettiar v. E.S. L 0., cannot 
. help the respondent-Corporation because the Court was concerned in that case with 
‘building workers, who were connected with the maintenance of the factory building. 
I am, therefore, satisfied that the workers employed in the construction of a new 
anit of the factory are not employees within the meaning of the term in section 2 (9) 
-of the Act, and therefore, no contributionis payable in respect of them. 

Tt is contended that the proper remedy for the petitioner is to have approached 
the Employees Insurance Court under Section 75 of the Act. Thatis no doubt 
true. But ds the case has been pending for nearly three years and the fact that an 
alternative remedy is available, does not t this Court from entertaining this 
‘writ petition in connection therewith. I do not think that this writ petition should 
be dismissed simply on the ground that the remedy provided by the statute was not 
availed of.’ 

The writ petition is allowed; but in the circumstances Sf tid taseahee will Be 
no order as to costs. 


V.K. —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
Present :-—Ma. Jusrick K. VEERAsSWAMI AND Mu, Justice T. RAMAPRASADA 
Rao. 
Elumalai Be Board by its President and another -. Appellants* | 


Guruswami Neder and others | ' ; a Respondents, 

Madras Village Panchayats Act (X of 1950), section TENTE collected by ths Elsmalat 
. Panchayat in Madurai—If " income es oa 
-Authority of Panchayat to levy and collect the sams under section 58. ; 


The mahimai collections made by the, Elumalai panchayat in the, ua of 
‘Madurai would not constitute ‘ income’ within the meaning of tbat word'in 
section 58 of the Madras Village Panchayats Act. Consequently, the panchayat 
board has no authority to levy and collect the a same under that section by a 
resolution passed to that effect. . , a 


` The element of regularity and a source appear to ie essential bikin any monty 
obtained by a person or body can be described as income. Mahimai or tharagu 
iodical collections made by the panchayat not pn any incidence normally 
pradlabl ble to it, but on the accidental circumstance'of a trader coming in or going 
‘out of the panchayat’ with certain notified goods or things. There is no source 
from which the collections ‘are received; nor can it be said that’ they’ are regular 
and periodical payments. 

Further, applying the rule of cjusdem generis the word ‘income’ in , section 58 
should mean income from any property to which the panchayat has acquired a 
right by custom or otherwise. No custom is inhered in a toll voluntarily paid by 
the incoming and outgoing traders i ina village for however long a period it may 
be. Jt cannot be said that it is ‘ income’ which by sanction or custom has vested 
in the panchayat by reason of section 58 of the Act. 


Appeal under Clause 15:of the Letters Patent against ‘the decree of the Hon’ble 
Mr. Justice Alagiriswami, dated 1st August, 1967, in'S.A. No. 1594 of f 1963—Appeal 


: ; 1. (1963) 2M-LJ. T: (1963) ELJ. 207. 
"*L.P.A. No. 41 of 1967. eee Gin A 6th eae 1968, 


TT] ELUMALAI PANCHAYAT BOARD ¥, GURUSWAMI NADAR (Ramaprasada Rao, J.), 113 


preferred to the High Court against the decree of the District Court, Madurai and 
made in A.S. No. 199 of 1961 (O.S. No. 66 of 1960 D.M.C., Tirumangalam): - 


V.P. Raman and S. P. Palanistwami, for Appellants. 
T. R. Mani, for Respondents. 


The Judgment of the Court was delivered by 


Ramaprasada Rao, 7.—In this Letters Patent Appeal the question canvassed is 
whether the mahimai collections made by the Elumalai Panchayat in the district of 
Madurai would constitute ‘income ” within the meaning of section 58 of the 
Madras Village Panchayats Act, 1950. The plaintiffs who are residents and traders 
in the village of Elumalai, filed a suit more or less in a representative capacity in 
O.S. No. 66 of 1960 on the-file of the Court of the District Munsif, Tirumangalam, 
questioning the validity of the act of first defendant, the Panchayat Board, to levy 
and collect such moneys by way of mahimaf, and that of the other defendants as 
the limbs of the Panchayat to implement its action by enforcing such collection. 
The end defendant is the person to whom such collections have been farmed out, 
the grd defendant is the President of the Board and the 4th defendants is the Manager 
of the Panchayat. The collections were opposed on the ground that Exhibit B-11, 
dated 16th December, 1958, which is the resolution of the Panchayat Board to 
collect the same, is without authority. The defendants pleaded that such collec- 
tions were made on the strength of a custom prevailing in the village and such a 
customary right to collect is now vested in the Panchayat Board, and the resolution 
to implement the same is valid and enforceable. The trial Court and the appellate 
Court found that there was a custom in the village whereby the village community 
made similar collections bearing similar incidence as is reflected in Exhibit B-11 and 
therefore the Panchayat Board had the requisite authority to impose and collect 
the mahimai involuntarily as well, under section 58 of the Madras Village Panchayats 
Act, 1950, In the second appeal, filed by the plaintiffs against the said decision, 
Alagiriswami, J., held: ` . 

“ The levy of the kind in question can be contemplated only on the ground of 
its being related to the holding of some land or the holding of some office or at 
least some convenience or facility provided by a landholder. A mere custom, 
unrelated to anything else by which the village community makes collections in 
respect of goods brought for sale within its limits, of goods taken out of its limits 
for sale outside cannot be said to be valid- There is no constitutional or legal 
basis for such a levy. Such a levy would he valid only if it is an incident of the 
possession of any property or hélding of any office ...... I should think that 
when section 58 mentions ‘income’ it can only refer to income from sources other 
than property belonging to the Panchayat and particularly income from property 
which was not owned by the village community ” 


and reversed the judgment of the lower appellate Court. Elumalai Panchayat, 
aggrieved against the decision of Alagiriswami, J., has appealed. Though several 
grounds were stated in the Memorandum of grounds of appeal, the only question 
canvassed before us was that the levy was not in the nature of a tax and even ifit 
is, itis justified. Mr. V. P. Raman, learned Counsel, for the appellant, would urge 
that the collections are in any event income within the meaning of section 58 of the 
Madras Village Panchayats Act, 1950, hereinafter referred to as the Act. He 
would also contend that the custom to collect the amounts having been found by 
the Courts below in favour of the appellant, the Panchayat had the right to pass the 
impugned resolution. He would also sustain the collections on the ground that it 
is tax or toll because the custom sanctioned such a levy even before the advent of 
the Constitution of India. 


It appears to us that the collections made by the appellants are not income 
within the meaning of section 58 of the Act, and it is not necessary to address our- 
selves to the other larger question elaborately considered by Alagiriswami, J., whether 
the collection is in reality a tax and as a tax whether the Panchayat had the authority 


15 
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to levy and collect the same. Suffice it however to say tha 
section 58 of the Act and the prevalent practices in the v 
contemplated or understood that what was being collected as 
nature ofa tax as is understood in Jaw and taxing statutes. 


The sheet-anchor of the argument of V. P. Raman, is tha 
by the Panchayat by virtue of the resolution Exhibit B-11 we 
income of the Panchayat. There can be no doubt that ifsuc 
traders in the village are to be characteriscd as income of the 
income would vest in it. But mahimai or therage are periodic: 
the Panchayat not on any incidence normally available to it, 
circumstance of a trader coming in or going out of the Pan 
notified goods or things. It is undoubtedly a voluntary pay: 
to respect the custom in the village to pay the same to the 
munity. 


Exhibit B-11 no doubt nominates the collections as to 
the Panchayat was derived by the custom prevalent in the v: 
clature cannot make any difference. Unless the amounts s 
are income which by custom belongs to or has been administ 
the villagers in common, then section 58 would not be attrac 
cannot vest in the Panchayat. 


What is ‘income’? Funk and Wagnall i in their new St 
the English language explains the word ‘income’ as: 


** The amount of money coming to a person or corporatio 
time or regularly whether as payment for services, interest © 
ment.” 


The element of regularity and the presence of a source fro: 
is derived appear to be essential before any money obtained by 
be described as “income.” Oxford Dictionary would say : 


“ periodical receipts from one’s business, lands, work, in 


This definition has found judicial approval in two decide 

The Secretary, Board of Revenus, Madras v. Arunachala Chettiar}, : 
ance Go., Ltd. v. Corporation of Madras*. The contention here is 
the community to levy the toll and Exhibit B-11 authorised th: 
it, and hence it is income. The argument overlooks the basi 
word ‘income’ and the positive concepts imbedded theren 
source from which the collections are received; nor can it | 
and periodical payments. It depends upon the cor 

iking te goods from the village and another bringing the 
It i is unusual to refer to an uncertain collection 
eee on as “income,” as it is purely money which is expe 
There is a halo of chance around this collection depending 1 
cumstances. There may be no crop at all during one year a 
into the village-the forbidden goods. If, therefore, the ‘incom 
as a bare expectancy and depends on chance, it is inconceivab] 
even though authorised by custom, is ‘income’ as is popular 
stood. Reference was made to Thwunagar Panchayat v. Maa 
Construction Socisty?. But far from gaining any assistance from 
to us that the ratio therein is against the contention urged be 

Raman. The Supreme Court observed: 


“Tn the enactment of this section the Legislature did not cc 
play-grounds, schools or temple or hospital dedicated to t 





1, (1920) 39M LJ.649 :ILR.44 Mad. 65 3. (1967) 1 SCJ 
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in the Panchayat merely by the fact of such dedication. What is required 
by section 58 for the purpose of vesting is the proof of custom by which the 
villagers in common acquire title to any property or income. Vcsting of rights 
takes place under section 58 if there is proof of customary right of administration 
a property or income for the benefit of the villagers-in-common. Unless 

ore there is proof of customery right, the Panchayat cannot claim title to- 
a property or income administered for the bencfit of the villegers-in-common. 
For cxample, the society may have establishcd a library or a social club or a 
school for the benefit of its members. Again, a private individual may have 
created a trustfor the provision of amenities like parks, play-grounds and hospitals 
for the residents of the village. In a case of this description the legal ownership- 
of the Society or of the trustees will not vest in the Panchayat because of the pro- 
visions of section 58 of the Act. It cannot be supposed that such a start] ‘ng and. 
unjust result was contemplated by the Legislature in enacting section 58. We are 
accordingly of the opinion that the scope of section 58 of the Act must be confined 
to communal property and income of the Panchayat which by custom belongs to 
the villagers-in-common or has been administercd for their benefit as a matter of 
custom, and the scope of that section cannot be extcnded to include parks, play- 
grounds, hospitals, librarics and schools provided by the Society for the benefit 

_of the members of the Tirumagar colony.” 


It follows therefore that a social mandate by the villagers enabling a collection 
by way of a toll or otherwise from in-coming and outgoing traders cannot by itself 
be proof of income or of a customary right of administration of income for the benefit 
of the villagers in common. As alrcady statcd, there may or may not be income. 
It is not periodical but, uncertain, For the only reason that the mandate has an 
impact over a section of the public in the village, it cannot make such a right, if 
it is a right at all, to vest in the Panchayat. Something more concrete is necessary. 
The word ‘income’ appears after the word ‘property. This specific word 
pory. constitutes a class by itself. It is not cxhaustive by its cnumeration. 

c gencric word ‘income’ which follows cannot be considercd in the abstract and. 
it cannot be deemed in the circumstances to refer to a genus which is of a wider 
connotation. There is no clear and manifest intention to this cffi.ct in section 58 
of the Act. As pointed out by Earl Halsbury in Yatradyfodwg and Pontypridd Main: 
Sewerage Board v. Hensted}, 


SE atocsions a very familiar cannot of construction that, where you have a 
word which may awe a general meaning wider than that which was intended by 
the Legislature, when you find it associatcd with other words which thew the 
category within which it is to come, it is cut down and overridden according to 
the general proposition which is familiarly described as the ejusdem generis principle.’ 

Applying the rule of gusdem gensris the word “‘ income” should mean income 

from any property to which the’Panchayat has acquired a right by custom or other- 
wise. No custom is inhered in a toll voluntarily paid by the in-coming and out- 
going traders ina village, for, however long a period it may be. It cannot be said- 
that it is ‘income’ which by sanction of custom has vested in the Panchayat by 
reason of section 58 of the Act. We also feel that there is considerable woght in 
the observations of Alagiriswami, J., when he says:— 


“ I should think that when section 58 mentions ‘income’ it can only refer to 
income from sources other than property belonging to the Panchayat and parti-- 
cularly income from property which was not owned by the village community.” 


Viewing the subject from any perspective, we are unable to agree that the toll 
sought to be collected by the appellant under Exhibit B-11 is income whch by 
custom belongs to or has been administered for the benefit of the villagers-in-common. 


We have already observcd tbat it is not necessary in the instant casc to consider’ 
whether mahimai collections are in reality a tax and whether the legality of such a 








1. L-R (1907) A.C. 264 at 268. 
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levy be upheld on the basis of a custom. We refrain from discussing this question 
as we have come to the same conclusion as Alagiriswami, J., though on different 
grounds. The Letters Patent Appeal is dismissed, but in the peculiar circumstances 
with no order as to costs. 


V.K. DREES Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. K. VeERASwAMI, Chisf Justice ann Mz. Justice B. S. SoMa- 
SUNDARAM. 


V. Chakrapani Naidu i .. Appellani* 
v 


D, Jayaraman and another, - .. Respondents, 


Madras Panchayats Act (XX XV of 1958, as amended by Act XVIL of 1964), sections 12 and 
25 (2) (c)—Applicability and scope—Petition to set aside election of Chairman or Vice- 
Chairman of Panchayat Union Council or President of Panchayat—Meaintainability— 
Election to membership of Panchayat not challenged by petition—Effect of—Sections 
25 and 26 (2)—Relative sccpe and distinction. 


Section 25 (2) of the Madras Panchayat Act, 1958, by its very language, will 
not be applicable to a member of Panchayat Union Council by reason of section 12, 
as introduced by the Amending Act (XVIII of 1964). Under section 12, as amen- 
ded in 1964, a Panchayat Union Council should consist of the Presidents of all 
panchayats in the Panchayat Union. In other words, the President of a Pancha- 
vat, by virtue of his office, automatically becomesa member of the Union Council. 
To such a process of becoming a member of the Panchayat Union Council, it 
would be inappropriate to apply section 25 (2), which speaks of disqualification 
for election as a member if, at the date of nomination or-election, the candidate 
suffers from any of the defects. Since a member of a Panchayat Union Council 
is nçither nominated nor elected to that position, the ground of interestedness 
in a subsisting contract within the meaning of section 25 (2) (c) will not be 
available for invalidating the President’s membership in the Union Council. 


The disqualifications in section 25 (2) would apply only to.a member. A 
“‘member ” as defined in the Act does not include the Chairman of the Council. 
Election as President of the Panchayat or as Chairman of the Union Council 
would depend upon a valid election as a member to either of the bodies, The 
validity of the membership can only be chalJenged on grounds mentioned in 
‘section 25 (2). When an election petition had not been filed and; therefore, the 
election of the member had not been challenged, the same grounds on which the 
«lection to the membership could be questioned would not be available to question 
the election of the President of the Panchayat or of the Chairman or Vice-Chair- 
man of the Union Council. 

Nagalingam v. Stvagnanam, (1969) 2 M.L.J. 246, reversed. 

Sections 25 and 26 of the Madras Panchayats Act prescribe disqualifications-of 
candidatcs and disqualifications of membership respectively. The disqualifi- 
cations mentioned ın section 26 are supervening ones, while those under sechnon 25 
refer to those sitar) at the time of nomination of a candidate or his election. 
Rule 1 of the Rulcs for decision of election disputes relating to Panchayat Union 
Councils, in effect, provides that the election of a member, Chairman or Vice- 
Chairman of a Panchayat Union Council may be called in question by means 
only of an election petition. 


Fa W.A. No. 72 of 1967.—Appeal under Clause 15 of the Letters Patent against 
the Order of The Honourable Mr. Justice Kailasam, dated 25th January, 1967 and 
nade in the exercise of the Special Original Jurisdiction of the High Court 





* W.As. Nos. 72 of 1967 and 116 of 1969. ` 17th December, 1969. 
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in Writ Petition No. 2261 of 1966 presented under Article 226 of the Constitu- 
tion of India to issue a writ of certiorari calling for the records of the and respondent 
therein in O.P. No. 37 of 1965 and to quash the order dated 12th September, 1966 
made therein, 


W. A. No. 116 of 1969.—Appeal under Clause 15 of the Letters Patent against 
the Order of The Honourable Mr. Justice Kailasam, dated 21st February, 1969 
and made in the exercise of the Special Original Jurisdiction of the High Court 
in writ petition No. 1956 of 1967 presented under Article 226 of the Constitution 
of India to issue a writ of certiorari calling for the records of the 2nd respondent 
therein in Election Original Petition No. 56 of 1965 and to quash the order dated 
grd February, 1966 made therein. 


F: K. Thirwoenkatachanri for V. Srinivasan for Appellant, in W. A. No. 72 of ih 
R. G. Rajan for Appellant i in W.A. No. 116 of 1969. 
. M]s‘T. S» Ramaswami and C. Krishnan, for. Ist Respondent in W.A. No. 72 of 
1967. , i 
V. V. Raghavan; for 1st Respondent in W. A, No. 116 of 1969. 


The Judgment of the Court was delivered by 


Veeraswami, O. F.~ \Thesé appeals will have'to be allowed on a short ground 
that by the very language of section 25 (2) of Madras Act (XXXV of ae it will 
not be applicable to a member of a Panchayat Union Council by reason of section 12 
as introduced by Act (XVIII of 1964). To deal with these appeals it will suffice to 
notice briefly the facts in Writ Appeal No. 116 of 1969. ‘The appellant in that case 
was elected as a member as well as the President of Mela Ulur Panchayat in January, 
1965. On 28th April, 1965 the first meeting of the Panchayat Union Council 
took place at which the appellant wes duly nominated for Chairmanship and elected 
as Chairman by a majority of votes. The first respondent challenged the election 
of the appellant as-President of the Union Council on the ground that he had a 
subsisting interest of works with it because he happened to be member of a co- 
operative society which had entered into a contract with the Council. The election 
petition was dismissed, but Kailasam, J., in Nagalingam v. Sivagnanam}, ed. 
the election. In the other appeal, the facts are substantially similar except that the 
election petition succeeded and the learned Judge declined to interfere with the 
Tribunal’s order. The point, however, for determination is common to both the 
appeals. 

Though the argument covered a wider she it seems to us that Hie appeals 
can be disposed of on the narrow ground which we, at the outset, indicated. A 
member for purposes of Madras Act QOXiXV.0f 1958), has been defined to mean not 
only a member of a Panchayat but also, as the case may be, of a Panchayat Union. 
Council and includes a co-opted member. Section 12, as .it originally stood, 
which prescribed the strength of a Panchayat Union Council, provided that every 
Panchayat and every township committee constituted under the Act ina Panchayat. 
Union should elect to the Panchayat Union Council, in the prescribed manner, one 
person from among its members, Section 25 and section 26 prescribe disqualifi- 
cations of candidates and disqualifications of members respectively. Sub-section (2) 
of section 25 sets out various grounds of disqualification of candidates, one of which 
is as in clause (c), that is to say, that a person shall be disqualified “for election ” 
as a member if, “ at the date of nomination or election,” he is interested in a subsis— 
ting contract made with, or any work being done for, any Panchayat or any 
hoe Union Council except as a sharcholder (other than a director) in a. 

mpany. Correspondingly, clause (d) of section 26 provides that a member shall 
cour to hold Mice ss as such if he acquires any interest in any subsisting contract made 
with, or work being done for, the Panchayat or Panchayat Union Council except 
as a shareholder (other than a director) in a company or except as permitted by 


je 
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the Rules made under the Act. It is obvious that the disqualifications mentioned, 

in section 26 are suspervening ones while the disqualifications under section 25 
vefer to those existing at the time of the nomination of a candidate or his election, 
Rule 1 of the Rules for decision of election disputes relating to Panchayat Union 
Councils, in effect says that the election of a member, Chairman or Vice-Chairman 
ofa Panchayat Union Council may be called in question by means only of an elec- 
tion petition and the rules provided for the procedure to deal with such petitions. 

“The grounds for questioning the election or disqualifications are those mentioned in 
‘section 25 and section 26 of the Act, so far as they are relevant to presert purposes. 

If the matter stood there, there would have been no difficulty in the first 
Tespondent, who was the election petitioner, invoking section 5 (8) (2) (c) to invalidate 
‘the membership of the appellant in the Union Council his election as 
‘Chairman, . But section 12, as amended in 1964, enjoined that a Panchayat Union 
‘Council constituted for any ’ Panchayat Union should consist of the Presidents of all 
Panchayats i in the Panchayat Union. That means the President of a Panchayat, 
‘by virtue of his office, automatically becomes a member of the Union Council. 

“To such a process of becoming a member of the Panchayat Union Council, it would 
‘be inappropriate to apply sub-section (2) of section 25, for it speaks of disqualifi- 

-cation for election as a member if, at the date of nomination or election, the candi- 
date suffers from any of the defects. A member of a Panchayat Union Council is 
neither nominated nor elected to that position, but becomes, as we said, automati- 
«cally so by reason"of_his office as President of a Panchayat. That being the case, 
the ground of interestedness in a subsisting contract within the meaning of section 
25 (2) (c) will not be available to the first respondent to invalidate the appellant's 

m 


ip in the Union Council. 
. As for his election as Chairman of the Union Council, the disqualifications i in 
section 25 (2) will be inapplicable because by the language of that ion, it 


would apply only to a member. A member for purposes of the Act, not been 
«defined to include the Chairman of the Council. This is because election as Presi- 

‘dent of the Panchayat or as Chairman of the Union Council will depend upon a 
valid election as a member to cither of the bodies. The validity of the membership 
can only be challenged, as -has been provided ia the relevant rules relating to the 
disputes, on grounds mentioned in section:25 (2). If no election petition had been 
filed, and, therefore, the election ‘of the member had:not been’ challenged, the same 
grounds on which the election of the membership could be questioned would not be 
-available to question the election of the President of the Panchayat or of the Chairman 
-or Vice-Chairman of the Union Council. se a. 


On that short ground, therefore, that the first. respondent could. not invoke 
oot 25 (2): (c o) to. invalidate the membership of the-appellant in the Panchayat 
Wnion Council, he could not also ask for; òù that ‘ground, invalidating his election 
as Chairman of the Union Council. We may, in passing; notice that although 
in Writ Appeal No. 72 of 1967 the Tribunal, in allowing the election petition; 
wolied on also section 26. (d), this should have been ‘by mistake as it is not the case 
‘before us that this was a case of supervening disqualification. rote 
The appeals: ate, therefore, allowed. ' The result will be that the election of 
tthe appellants , as Chairman of the relative Union, Councils would stand, There 
will be no order as to costs. ' r 


PRN. am * ew, 2h te ` | Appeals allowed: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present :-—Mnr. Joso K. S. PALANIsWAMY, 
K. Sa alias K. Kalpana .. Applicant* 


EAE AREE o ETA à . .. Respondent. 


Divil Procedure Gods (V of 1908), Order 6, rule 16—Power under of striking out scandalous 
allegation.in pleadings—Whsn may be invoked. 

It would be seen from the language employed in Order 6, rule 16 that the 
power to strike out any matter in any pleading is discretionary and the power 
could be exercised at any stage of the’ proceedings. The Court could exercise 
this power even swo mots, but if an application is made by a party after an inordi- 
nate delay, as in the instant case, the Court would be justified in refusing to exer- 
cise the discretionary power. 

If a scandalous allegation, which is not relevant to any of the issues arising for 
decision is made, it is the duty of the Court to delete it in the interest of public 
morals. But it is not every scandalous allegation that is liable to be struck out. 
Nothing can be scandalous if it is relevant. 

In exercising jurisdiction under Order 6, rule 16, the Court should consider 
the question whether the allegations complained of is or is not necessary for estab- 
lishing the claim of the plaintiff or establishing the defence. In other words, 
in deciding the question whether the allegation, which is objected to, is relevant 
to any of the issues, the correct test to be applied is whether the controversial 
allegation should be spoken to by the plaintiff in his evidence for establishing his 
claim, if he has made that allegation or should be spoken to by the defendant in 

' his evidence, if he had made it for-the purpose of establishing his defence, which 
if established would non-suit the plaintiff. Ifsuch an allegation is scandalous, 
it cannot be struck out merely because it is scandalous ignoring the fact that it 
is relevant for decision of the issue. 


Petition filed by plaintiff under Order 6, rule 16, Civil Procedure Code praying 
that certain portions in the written-statement be ordered to be expunged as 
scandalous and defamatory 


M. R. M. Abdul Karim, P. M. Jumma Khan and K. K. M. DAORA cise AO 
Applicant. 


T. R: Ramachandran and T. R. Rajagopalan, for Respondents: 
The Court made.the following. 
` Oaper.—This summons is taken out by the plaintiff aida Order 6, rule 165 


Civil Procedure Code, and Order 14, rule 8 of the Original Side Rules praying (1)> ' 


that the portions of the written-statement as.ahown in her affidavit should be struck 
out as being scandalous and defamatory; (2) that the defendant should be prohi- 
‘bited from making any allegation casting reflection on the character or status of 
the plaintiff before the Commissioner, before whom the defendant i is to be examined, 
and (g) to direct the defendant to give evidence in Court.’ 

The suit is to enforce specific poa of a contract of sale of the suit pro- 
perty, which is a building in Santhome High Road, Madras. Itis alleged in the 
‘plain that the plantiff advanced a loan of Rs. 4,70,000, tothe defendant i in the year 
1966, that he: defendant subsequently oe eaten his inability to repay the loan 
offered to sell the suit property, that the saleamount was fixed at Rs. 4,00,000, that 
a sum of Rs. 1,20,000, was fixed as the price of thefurniture, fittings, ete. that the 
contract was reduced to writing on 12th April,1967, that the transaction was agreed 
to be completed within three months from the date of the agreement, that in 
November, 1967 the defendant delivered possession of the suit property to the 

plaintif, that subsequently the defendant made request for extension of time and 
put forward untenable coritentions and did not fulfil his part of the contract. With 
these allegations the plaintiff has prayed for a decree for specific performance. 





*C,S. No. 18 of 1968 and Appl. No. 782 of 1969. 11th Augus<, 1969. 
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The gist of the defence is this: The plaintiff (a lady) who was a stranger to the 
defendant became his acquaintance in 1965 and began to move on friendly terms 
with: him and in course of time gained a position of trust and confidence. The 
defendant was not really in need of money, but the plaintiff volunteered to lend. 
In course of time the plaintiff, representing that she was put to difficulties at the 
place where she was living, requested the defendant to permit her to move into the 
suit building. The plaintiff having gradually ingratiated herself in a position of 
trust and confidence and having placed the defendant in obligation to her by lending 
lump-sum of money broached the subject of selling the suit property to her. The 
plaintiff persisted in the request and prevailed upon the defendant and induced him 
to enter into an agreement to sell, by representing that she would always remain 
steadfast and loyal to the defendant and that the transfer of property to her would 
make no difference to the defendant’s right to continue to use the suit property and 
live in it whenever he comcs to Madras in the mansier in which he had been using 
it (the defendant is a resident of Coimbatore). - The sum òf Rs. 4 laksh fixed was 
not the price of the property but was the value of the equity of redemption inas- 
much as the property was subject to an equitable mortgage in favour of the South 
Indian Bank Ltd. Having regard to the relationship and intimacy, the defendant 
allowed the plaintiff to shift into the suit property. In course of time, the defendant 
found that the various representations, on the basis of which the plaint ff had induced 
him to consent to the agreement, were false. So subsequently the matter was dis- 
cussed and on gth July, 1967 a supplemental agreement was executed providing 
inter alia that certain other terms mri conditions were yet to be agreed upon by both 
parties concerning their personal sentiments before putting through the transaction 
and execution of the sale' deed. It was further stipulated that if such a mutual 
-agreement was not possible, the defendant was at liberty to withdraw from the 
transaction with liability only to pay to the plaintiff the amount taken by him with 
interest. In pursuance of this supplemental’ provisions, no 'agrecment could be 
reached and therefore the defendant is entitled to withdraw from the contract 
is liability only to repay to the plaintiff the money which he had received from 


Issues have becn settled covering the serveral contentions raised by the defendant 
in his Written-statement. After the issues were framed, the’ plaintiff filed a reply 
statementrepudiating the several allegations made by the defendant in his written- 
statement. After the suit was set down for trial, the defendant took out an appli- 
cation to oxamine him on commission on the ground that he was unwell and un- 
_able to attend Court. This request was granted with the condition that the defen- 
dant should be examined at Madras: The defendant began to give evidence on 
gist March, 1969 when his Counsel put questions to elicit answers from bim to 
show the circumstances under which he happened to know the plaintiff. Thereupon, 
the plaintiff’s Counsel objected to those questions being put, and the further examina- 
tion was stopped. The plaintiff filed this application on 2nd April, 1969 to strike 
out some allegations in the written-statement on the ground that those allegations 
contain scandalous and defamatory matters and that the plaintiff would peran 
ced in the trial of the suit if these allegations are allowed to remain onrecord. ‘The 
defendant opposes this application on two main grounds. Firstly, it is contended 
that this application has been filed after an inordinate delay and that on the ground 

` of delay alone it should be rejected. Secondly, it is contended that the passages 
objected to by the plaintiff are relevant and nec y to establish the defence 
and that if the defence is established, the plaintiff would be non-suited. Itis, there- 
fore, contended that the plaintiff cannot under the guise of striking out some allega- 
` tions virtually deprive the defendant of his right to establish his defenct. 


Order 6, rule 16, Civil Procedure Code which is a reproduction of English Order 

--1g, rule 27 provides : : $ 

` L“ The Court may at any stage of the proceedings ordcr to be struck out or amend- 
any matter in any pleading which may be unnecessary or scandalous or which 

may tend to prejudice, embarrass or delay the fair trial of the suit.” 
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It would be seen from the language employed in the rule that the power to 
make the order is discretionary, and the power could be exercised atanystage of the 
proceedings. ‘ The Court could exercise this power even suo motu, if the Court is 
of the opinion that the matter is unnecessary or is scandalous or is such that it may 
tend to prejudice or embarrass or delay the fair trial of the suit. But the question 
has arisen tor consideration whether a party can move the Court under Order 6, 
rule 16 at any stage he or she likes. Ifan application is made by a party after an 
inordinate delay, the Court would be justified in refusing to exercise the discretionary 
power. In Gross v. Earl Howe, the Court refused to grant the relief which would 
otherwise have been granted on the sole ground of delay, the defendant not having 

-made the application until the pleadings were closed the case was set down for 
trial. In the instant case, the defenant filed his written statement on:27th March, 
1968. Issues were framed on 20th August, 1968. , I find from the records that draft 
issues were given by both parties and thereupon the Court framed the issues. After 
the framing of the issues, the plaintiff filed her reply statement on roth October, 
1968, though it appears to have been prepared even in August, 1968. She filed 
Appla. No. 644 of 1969 for amendment of the plaint for the inclusion ofa prayer to 
direct the defendant to redeem the mortgage subsisting on the property. The defen- 
dant applied for his examination on commission in Appln. No. 560 of 1969 and that 
application was allowed on 21st March, 1969, The defendant gave evidence in 
part on gist March, 1969. It was thereafter that this application was filed by 
the plaintiff on and April, 1969. The Court allowed the plaintiffs Application No. ` 
644 of 1969, for amendment of the plaint by order dated 8th April, 1969. It would 
thus be seen that this application was taken out by.the plaintiff at a very late stage, 
after the defendant began to let in his evidence.The plaintiff had several opportuni- 
ties to ask the Court to exercise its discretion under Order 6, rule 16, Not only did 
the plaintiff let gó those several opportunities, but she joined issues with the defen- 
dant on the several material allegations made by the defendant in his written state- 
ment and which are now sought to be expunged. With the allegations as they 
stand the plaintiff was prepared to meet the case of the defendant when the latter 
was proposed to be exmined on commission. It should, therefore, be taken that the 
plaintiff acquiesced in the whole of the written statement forming part ofthe record. 
The fact that the plaintiff took out an application to amend the plaint for the inclu- 
sion of a direction to the defendant to redeem the mortgage subsisting on the pro- 
perty does not mean that the pleadings became complete only after the said amend- 
ment was allowed. If this amendment were to be construed as one by reason of 
which the pleadings can be considered to have become complete only after it was 
allowed it would be easy for any party to seck some unimportant amendment at 
any stage and say that by reason of the amendment the pleadings had not become 
complete before that amendment. The amendment sought for by the plaintiff was 
granted only after she filed this application to strike out the pleadings. Therefore, 
it is not open to the plaintiff to say that she applied for striking out the pleadings 
only after the plaint was amended. Taking all these circumstances into considera- 
tion, I am of the view that the plaintiff acquiesced in the whole of the written state- 
ment being treated as part of the récord and was prepared to go to trial.on all the 
allegations as they stand. On this ground of inordinate delay and acquiescence 
the plaintiff is not entitled to the discretionary relief under Order 6, rule 16. - 


Let us assume that the delay does not disentitle . the plaintiff, and examine 
whether the passages, in the written statement objected to by the plaintiff are liable 
to bestruck out. The relief of striking out is askcd for on the gorund that the object- 
ed passages in the written statement are scandalous and defamatory. It is not the 
case of the plaintiff that those passages are irrelevant for decision of the issues that 
have been framed for trial. If a scandalous allegation, which is not relevant to 
any of the issues arising for decision, is made it is the duty of the Court to delete it in 
the interest of public morals. In Story’s Equity. Pleadings, roth Edition (section 
270) it is observed : . 


1. (4892) 62 LJ. Ch. 342. 
16 ` 


wm. THE MADRAS LAW JOURNAL REPORTS [1970 


“ Scandal is calculated to do great and permanent injury to all persons whom 
it affects by making the records of the Court the means of perpetuating libellous 
and malignant slanders, and the Court, in aid of the public morals, is bound to 
interfere to suppress such indecencies which may stain the reputation and wound 
the feclings of the parties and their relations and friends.” 

In Qhristis v. Christis4, the suit was to restrain the publication of a prospectus 
dy the defendants on the allegation that if the publication was made it would induce 
the public to believe that the business was that of the plaintiffs. In that action the 
paint alleged that one of the defendants was a bankrupt and had heen committed 

or trial previously on a charge of fraud. On the application taken out by the 
defendants to strike ¢ out the scandalous allegations Lord Selborne, L.C. observed 
at page 503 : 

“Ifon the one hand, it is important and necessary, as J think it is, to adhere tO 
the rule that everything relevant to the issue between the parties must be admitted 
to be averred however it may bear on the character of the parties, it is no less 
important to keep scandal off the record. The sole question in such a case is 
whether the matter alleged to be scandalous has a tendency, or, in other words, 
would be admissible in evidence to sbow the truth of any allegation in the bil! 
that is material with reference to the relief that is prayed.” 

In Knowles v. Roberis?, the suit was to enforce a compromise arrived at in an 
earlier litigation. In the plaint, allegations were made about the defendant’s rights 
and liabilities which had the effect of relitigating the same question raised in the 
former suit. It was held that the allegations were unnecessary and embarrassing 
and were liable to be struck out. Bowen, L. J., in the course of the judgment observed : 

“ It seems to me that the rule that the Court is not to dictate to parties how they 
should frame their case, is one that ought always to be preserved sacred. But that 
rule is, of course, subject to this modification and limitation, that the ies must 
not offend against the rules of pleading which have been laid down by the law ; 

` and ifa party introduces a pleading which is unnecessary and it tends to ) prejudice, 
embarrass, and delay the trial of the action, it then becomes a pleading which is 
beyond his right.” 

In Gomathi Ammal v. Parvathi Bhai*, the suit was to set aside a sale deed on the 
ground that it was not supported by consideration and was obtained by the defen- 
dant by coercion and fraud. These were passages in the plaint attributing a de facte 
position to the defendant in the administration ofthe Stateand allegations of exploi- 
tation of that position by the defendant. In an application to expunge these pase 
ages the, Court saed that the said allegations were not only unnecessary ior 
proper adjudication of the case, but were also scandalous in the extreme and had 
been inserted apparently with the'sole and deliberate intention of prejudicing, 
embarrassing and delaying the fair trial of the suit. 

[tis not every scandalous allegation that is liable to be serie out. As observed 
in Fisher v. Owen‘, nothing can be scandalous if itis relevant. The jurisdiction of 
the Court under Order 6, rule 16, Civil Procedure Code, is'one that should be exer- 
cised with great caution and care. The Court should notas arule decide an impor- 
tant point as to the relevancy of matters in an application to strike out ccrtain plead- 
ings. The jurisdiction net fat on the Court by Order 6, rule 16 should be -exer- 
cised only to strike out pleadings if it is clear beyond all reasonable doubt that the 
allegations which are sought to be struck out are such as cannot afford a defence in 
the action. In Tennent v. Mitchel5, a Bench of the Calcutta High Court (Sanderson, 
C.J. and Rankin J.) has given a note of caution in exercising jurisdiction under Order 
6, rule 16. In that case, in defence to a suit on the basis of certain cheques which 
had been dishonoured the defendant alleged that there was a contcmporancous oral 
agreement between the parties by which on a certain dispute being settled in a 
certain manner, the cheques wou ad not be presented for payment. Buckland, J 





2. (1888) LR. 38 Ch. D. 263 


1. ee LR. 8 Ch. are 399. 4, ee LR. 8 Ch. D. 645. 
5 5. R. 1925 Cal. 860. 
3. ALR. 1952 T.C. 524. 
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.before whom an application was taken for striking out certain allegations in the 
written statement held that the said allegations were embarrassing and should be 
struck out. But in the appeal, the Bench held that the question whether the oral 
agreement was inadmissible in evidence would depend to some extent upon the way 
in which the defendant’s case would be presented at the trial and that the pleading 
as it stood was susceptible of the meaning that when the defendant handed over 
the cheques to the plaintiff it was agreed between them that the cheques should not 
be presented for payment until the dispute which had arisen between the parties 
should be settled in a icular manner. It was, therefore, held that it could not 
be held at that stage of the proceedings that evidence of suchan agrecment would be 
inadmissible and that hence the jurisdiction of the Court vested under Order 6, 
tule 16 should not be exercised. 


A similar view was taken by the Nagpur High Court in AU India Reporter v 
D.D. Datari. In that case, the suit was to recover money by way of remuneration 
alleged to be due to the plaintiff from the defendant, The defendant alleged that 
the plaintiff had been dismissed and at the same time admitted that the plaintiffs 
services were terminated by consent. The ion arose whether the allegation 
regarding the alleged dismissal was liable i besk struck out, Though the trial Court 
directed the striking out, in revision it was held thatthe statement inthe written state- 
ment that the plaintiff had been dismissed was not inconsistent with the defenant’s 
admission that the plaintiff's services were terminated by consent and that the Court 
cannot ignore the specific plea of a En tke and deny it the right given by law to defend 
itself by raising available, pleas. that view, it was held that the order striking 
out the pleadings was wrong. i 


In exercising jurisdiction under Order 6, rule 16, the Court should consider the 
aeaio whether the allegations complained ‘of is-or is not necessary for establishing 
e claim of the plaintiff or establishing the defence. In other words, in deciding 
the question whether the allegation, which is objected to, is relevant to any ofthe 
issues, the correct test to be applied is whether the controversial allegation should 


be spoken to by the plaintiff in his evidence for establishing his claim, ifhe had: made ' 


— <7 none or should be spoken to -by the defendant in his evidence, if he nad 

ia of establishing his defence, which if established, would non- 
suit HEN plainti If such an allegation is scandalous, it cannot be struck out merely 
because it is ècandalous ignoring the fact that it is relevant for decision of ane issue 
{Vide Shamdasani v. Central Bank of India’. 


“THis Lordship set out the: passages-sought to be expunged and proceeded. ] 
i ' 'Beingaguit forspecificperformancè of a contract; the defendant is entitled under 
séction 9 of the Specific Relief Act to plead by way "of défence any ground which is 
available to him under law relating to contract. What the defendant in the instant 


case pleads is that the contract was vitiated by misrepresentation and undue influc- | 


nee, It is his case that the plaintiff, whom he came to know for the first time in 
in about 1965 ‘‘ sedulously wormed herself into a position of confidence in course of 
time” and also evoked his sympathy by representing that she was a helpless girl 
and had been separated from her husband and that in course of time close intimacy 
developed between them. It is also his case that taking advantage of this intimacy 
and also taking advantage of the fact that she had advanced moneys to him when he 
was in need, the plaintiff induced him to enter into the agreement of sale. It is 
not as though this trust and confidence had-been reposed only by the defendant in 
the plaintiff. As a matter of fact the plaintiff also admits that she had reposed 
confidence in the defendant. Her allegation in the plaint is that she was induced 
by the defendant by his pompous lay of his assets and that she had so much 
confidence in the defendant that she advanced large amounts of Rs. 4,770,000 without 
even taking any receipt—Vide paragraph 4. She has also alleged in paragraph 10 
of the plaint that the defendant tookadvantage of the confidence which hehad induced 
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in her by big show of his assets. Thus, it is clear that both parties moved with 
each other in terms of great confidence and trust. There appears to have been a 
special or unusual relationship between them. The question to be decided in the 
suit is whether by taking advantage of this relationship the plaintiff gained any undue 
advantage over he defendant. If the parties to a transaction were bound by a 
special or unusual relationship at the time of the transaction in which one party was 
able to exercise such influence over the other that the other party was not able to 
exercise his or her own freewill in entering into the transaction, there would be justi- 
fication to draw the presumption of undue influence—vide "Allcard v. Skinner? 


+ + * Lig *- 


Having regard to the contents of the supplemental agreement to which the 
plaintif was a willing party, and having regard to the fact that the plaintiff has 
‘joined issue with the defen t on the material allegations contained in the written. 
statement, I am of the view that it cannet be said that the allegations to which the 
plaintiff takes objection are irrelevant, though they may to some extent affect her 
tation, But on the sole ground that the ple laintiff’s reputation is likely to be 
affected, the defendant cannot be deprived of his right of defence. If the passages 
which are objected to are struck out, clearly it will amount to denying the defendant 
‘his right to urged his defence. I do not think that a party can put the o ite party 
in such a disadvantageous position by invoking the jurisdiction of the Court under 
“Order 6, rule 16. Similarly, the plaintiff cannot ask the Court to shut out questions 
being put to her in cross-examination because of their damaging effect on her 
reputation, if those questions relate to the facts in issue orto matters necessary for the 
determination of the facts in issue. No doubt under section 151 of the Evidence 
„Act, the Court has discretion to forbid any, question which it regards as indecent 
and scandalous, although such question may have some bearihg on, the questions 
before the Court. But such a discretion cannot be exercised ifsuch questions relate 
to facts in issue or to matters necessary to be known in ‘order to-determine whether 
or not the facts in issue existed. 

It is submitted on behalf of the saa that though he took out an applica- 
tion for examining him on commission at.a time when he was ill, he is now ina 
position to attend Court and is prepared to give evidence. before Court. If in the 
course of evidence any question that is not relevant to the fact in issue is put to the 
plaintiff in cross-examination, it eine eee dipallowed if the plaintiff. takes 
objection to it, aa ; 

. For all the foregoing reasons, I am of the view that the plaintiff applicant i is 
not entitled to reliefs (1) and (2) prayed for in this application. The application is 
dismissed with costs, with the direction to the defendant’ to give evidence before this 
Court. 


V.K. ge : Application dismissed, 


b 


1. {L.R (1887) 36 Ch. D. 145 at 181. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Praesent :—Maz. Jusrraz K.S. VenKATARAMAN. 
V.V. Govindan and another .. Petitioners* 
Madras Gar and Khandasari Sugar Dealers’ Licensing Order (1963), Clause 3—-Scofs— 

Application for dealer's Hcence made—No license isswed— D: in excess of limitss 

prescribsed—Contravention of the clause—Clerk of ths dealer—If also liable. 

Where a poe had applied for licence to deal in Madras Gur and Khanda- 
sari Sugar under Sugar Desler’s L'censing Order, 1963, but no licence was 
granted and he was dealing therein over the prohibited limits at a time. 

Held: There was a contravention of the provision of Clause 3 of the said 
order and it cannot be said that mens rea was locking. The conviction of the 
dealer was l gal; but the clerk of the dealer cannot be convicted for the offence 
of contravention. o 

Nathalal v. State of M.P., (1966) M.L.J. (Crl.) 679 : (1966) 2 S.C.J. 421, dist. 

Petition under sections 435 and 439 of the Code of Criminal Procedure 1898, 
praying the High Court to revise the judgment of the Court of the District Magis- 
trate, Coimbatore and the Nilgiris at Coimbatore dated 25th May, 1967 in 
S.T.R. No. 30 of 1967. 


B. Sriramala, for Petitioner. 
R. Gandhi, for Public Prosecutor, for State. 


The Court made the following 

Onnes —This revision case has been filed by the two accused in a case tried 
summarily by the learned District Magistrate of Coimbatore for contravention of the 
provisions of the Madras Gur and Khandasari Sugar Dealers’ Licensing Order, 1963, 
read with 7 (1) (a) (ii) of the Essential Commodities Act, 1955. It is alleged that 
accused 1 who is the proprietor of V.V. Govindan & Co., and accused 2 who is the 
clerk of the said company, were dealing in Khandasari sugar over 25 quintals at a 
time, between 1st April, 1965 and 19th March, 1966, without obtaining a licence 
under the said order. 

The learned District Magistrate has found, on the evidence that accused 1 was 
dealing in Khandasari sugar over 25 quintals at a time during tbe relevant period. 
That finding is not challenged before me. The defence'of accused 1 was that he 
had applied for a licence on 2nd February, 1965 itself enclosing a chalan for Rs. 5, 
the fee for the licence. The learned District Magistrate finds that this is also true 
But he has convicted accused 1 on the ground that till the date of inspection namely, 
tgth March, 1966, the licence was not issusd and that the mere fact of his having 
applied for a licence would not be a valid defence. On this reasoning, he convicted 
both the accused and sentenced them to pay a fine of Rs. 300 and Rs. 100 respectively. 

Clause 3 of the Order states that with effct on and from such date as the Govern- 
ment may specify, no person shall carry on business as a dealer except under and 
in acco ce with the terms and conditions of a licence issued in this behalf by the 
licensing authority. Hence, it is clear that a licence was required and that accused 1 
who carried on business would be guilty. The learned Counsel for accused 1, 
however, relies on the decision of the Supreme Court in Nathulal v. State of M.P.1, 
in support of the contention that in view of the application of accused 1 for a licence 
made on and February, 1965, he could be considered to have been under the 
bona fids impression that he was entitled to deal in sugar and that he did not have the 
necessary mens rea to defeat the provisions of the Order. In the reported case, the 
person concerned had applied for a licence, but before he got it, he purchased and 
stored wheat and he was submitting returns Paay showing his purchase. 
He did not, howcver, sell any quantity thereof. There was also evidence in the 
case to show that he was assured that he would be getting the licence shortly and that 
heneed not worry. It was held by Subba Rao and Bachawat, JJ., (Shah, J., dissent- 


* Cl. R. C No. 941 of 1967 and Ci R.C No 928 of 1967, 14th August, 1969. 
1. (1966) M.LJ. (Cri.) 679 : (1966) 28 C J. 421. 
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ing) that the necessary mens rea was lacking. The learned Di 
ihe the present case on the ground that here accused 1 
returns and that he was actually selling the sugar. In my op 
made by the learned District Magistrate is sound. The conv. 
therefore, correct, but I reduce the sentence of fine to Rs. 1 

So far as accused 2 is concerned, it cannot be said that he: 
insugar. He was only a clerk and the person who was doing bu 
accused 1. Clause g of the Order in question is d -fferently v 
the Madras Prevention of Food Adulteration Act, where, for ins 

actually sells any adulterated food even ifhe is only a servant, is 
Sarfoo Prasad v. State of Utter Pradesh}, I, accordingly, set aside the 
2 and the sentence of fine imposed on him. e fine amour 
and excess fine paid by accused 1 will be refunded to them. 


V.K. 
IN THE HIGH COURT OF JUDICATURE AT 


Present :—Mn. K. Vernaswaw, Chief Jastiœ and Ma. J 
The Madras State Electricity Board, represented by .its 
Secretary, Madras-2 
v. 
S.A. Nathan and another 
Industrial Employment (Standing Orders) Act (XX of 1946), section 
if includes dearness allowance— Employed in supervisory capaciy’- 
The argument that “ wages ” in section 2 (1) (iv) of the In 
Standing Orders) Act means basic wages only is untenabl 
sputes Act the term “ wages ” means all remuneration cape 
sed in terms of money and includes such allowances includin 
as the workman is for the time being entitled to. Thereisno 
Industrial Employment (Standing Orders) Act. This omiss 
make no difference to the concept of wages for the purpose o 
ment (Standing Orders) Act, particularly to sub-clause (iv) o 
2. There is no reason to s se- that the word “ wages’ 
Industrial Disputes Act included dearness allowance but n 
Industrial Employment (Standing Orders) Act. 

What is supervisory should depend on facts and is a mixed 
fact. No hard and fast definition of the word ‘ supervisory ° 1 
pted which may be capable of universal application. But th 
stood and means giving directions or watching with autho 
progress. It is from the substance of the duties assigned to 
context of the set up and nature of employment and its intr 
question whether he is engaged in a supervisory capacity shoul: 

Appeals under clause 15 of the Letters Patent against the O1 

ble Mr. Justice Kailasam, dated 2grd July, 1968 and made i) 
Special Original Jurisdiction of the High Court in Writ Petitior 
of 1968 presented under Article 226 of the Constitution of In 
certiorari calling for the records relating to B.P.Ms. No. 838 da 
on the file of the respondent therein, Madras State Electricity B 
its Secretary in so far as it relates to the petitioner in each of Te 
15 and item No. 13 in both the petitions respectively and qu 
made therein. 

C. Ramakrishnan, Selvaraj and M.S. Umapathy, for Appellar 

Row and Reddy and S. Madhavan, for Respondents. 


wa 1961) IMLJ SCL ee 3 ese ay MLI(CH) 284: oe 
$C) 133 :(1961) 18 
ow App. Nos. 325 and a6 of 1 


The Judgment of the Court was delivered by 
Vesraswami, C.F7.i*—The appellant in both these appeals is the Madras State 

Electricty Board. The short point arising in them is whether the respondent in 
cach of these cases is not a workman within the meaning of section 2 of the Industria 
Employment (Standing Orders) Act, 1946. By an order dated 2gth April, 1968 
the appellant reduced the age of superannuation from 58 to 55 for all ‘ «xcept those 
who are eligible to continue till 58 years under the Industrial Employment (Standing 
Orders) Act, 1946’. The respondents maintain that they are entitld to the benefit 
of the exception which Kailasam, J., accepted and quashed the relative orders retir- 
ing them on ground for superannuation. The learncd Judge came to that conclu- 
sion on the main ground that the basic pay of the respondent in cach case was below 
Rs, 500. He also went into the question whether the respondents were employed 
in a supervisory capacity, but no clear-cut opinion on that matter appears from the 
order, though observations here and there may tend to show his inclination that they 
were engaged in a supervisory capacity. 
We consider the Board is right in its contention that the rerpondents received 
wages cach exceeding Rs. 500, per mensem. In W.A. No. 325 of 1968, the rerpon-— 
dent, before theimpugried order was made, received a total «molumecnt of Rs.679, of 
which the basic pay was Rs. 475. Dearness allowance amountcd to Rs. 120 and the 
balance related to interim relicf on account of dearness allowance, city compensatory 
allowance and house rent allowance. Kailasam, J., wasof the view that ‘ wages’ 
in sub-clause (iv) of clause (i) of section 2 meant basic wages. We are not able to 
share his view. The sub-clause referred to was substitutcd by the Industrial Dis- 
putes (Amendment and Miscellancous Provisions) Act, 1956. By section 32 of the 
amending Act, the definition of ‘ workman’ in the Industrial Employment (Standing 
Order) Act, 1946 was substituted. Thesame amending Act by section 3 substituted 
the definition of ‘workman’ in the Industrial D'rputcs Act, 1947, by a new one, which 
is almort the same as in the Industrial Employment (Standing Orders) Act, 1946. 
In the Industrial D‘sputes Act, 1947 the term ‘wages’ means all remuneration capable 
of being expressed in terms of money, and includes ruch allowances including dear- 
ness allowance as the workman is for the time being entitled to. There is no such ' 
definition in the Industrial loyment (Standing Orders) Act. This omission, in 
our opinion, should make no difference to the context of wages for the purpose of 
Industrial. Employment (Standing Orders) Act, perti nily to sub-clause (iv) of 
clause (i) of section 2. When the same Act introduced the amendments in almost 
similar language, there is no reason to npa that the word “wages ” for the pur- 
pose of the Industrial Disputes Act included dearness allowance but not so in the 
casc of the Industrial Employment (Standing Orders) Act, 1946. Quite apart from 
this consideration, it seems to'us that the expression ‘* wages ” is not necessarily con- 
fined to basic pay or wages, but includes whatever is paid in terms of money as 
remuneration for service rendered. No plausible reason has been suggested why- 
the expression should not be assigned such a meaning. The Industrial Dirputes 
Act, the Industrial Employment (Standing Orders) Act and other like enactments: 
belong to a family related to regulation of labour relations. The lawin that field 
has considerably grown up in recent years and old conce pts have fast been reoriented 
or changed. Today ‘bonus’ is regarded as some kind of deferred wage. If one 
could come to that stand, we fail to see why-dearness allowance, which is based on 
the cost of living index and related to the actual pay received, should not be con— 
sidered as part of it and as of the same character. As we said, wages after all are 
remuneration paid for service and dearness allowance in a sense is of that nature. 
In sharp contrast would stand conveyance allowance, which actually is not related’ 
to the service rendered. City compensatory allowance may lie on the margin and. 
it may be doubtful whether it partekes the character of wages in the scnse of rom- 
neration for service. Of course in one sense whatever is pa'd to the employee he 
May treat it as a kind ofremuncration, But we are not prepared to give such a wider 
meaning to the word “ wages’. If dearness allowance is included in wages for the- 

of sub-clause (iv) of clause (i) of section 2 of the Industrial Employment 
(Standing Orders) Act, 1946, that would mere than serve the purpose of the respon- 


The other point is whether the respondents were employed in a supervisory 
capacity. What is supervisory should depend on facts, and is a mixed question of law 
and fact. No hard and fast definition of the word ‘supervisory’ need or can be 
attempted which may be capable of universal TA But the term is well 
understood and means giving directions or watching with authority the work or 
its progress : Reserve Bank Employees Association V. Reserve Bank?, said: 

“The word ‘supervise’ and its derivatives are not of precise import. The 
word must often be construed in the light of the context, for unless controlled, 
they cover an easily simple oversight and direction as manual work coupled with 
a power of inspection, and superintendence of the manual work of others...... The 
question, will really depend upon the nature of the industry, the type of work in 
which he is engaged, the organisational set up of the particular unit of industry 
and like factors”. 

‘The employee in Ananda Bazar Patrika v. The Workmen*, was the senior most 
clerk in charge of the provident fund section in a banking concern and was given a 
small amount of control over the other clerks working in his section. He had 

wers to allocate work between the clerks, to permit them to leave during office 
ours and to recommend their leave applications. The Supreme Court held that 
these few minor duties of a supervisory nature could not convert his office of senior 
clerk in charge into that ofa supervisor. It is true the decision was reached in view 
of the particular set up of the corner. But it must be observed that it is from the 
substance of the duties assigned to an employee in the context of the set up and nature 
of employment and its intrinsic character the question whether he is engaged in a 
supervisory capacity should find an answer. 

The respondent in W.A.No. 325 of 1968 was first entertained as a lower division 
clerk in the Electricity Department of the Government of Madras in 1937. When 
the Electricity Board was constituted in 1957 he was transferred to its service and 
there he served as an administrative assistant on the scale of Rs, 375-25-475 plus 
allowances. Both the affidavit and the counter affidavit in the writ petition, out 
of which this writ appeal arises, have endeavoured to show the pros and cons of 
the question whether he was engaged in a supervisory capacity. But his duties, 
which, have a bearing to the present purpose, are set out in a memorandum issued 
by the Superintending Engineer, Technical/Electrical, dated and August, 1967, 
‘which was in supersession of earlier orders. According to this memorandum, the 
respondent was to draw bill and pass vouchers and payment orders, to incur or 
sanction expenditure or contingencies, to sanction advances of travelling allowances 
on tour to the, non-gazetted employees, to sign travelling allowances, bills of estab- 
lishment, to verify entries and attest the same in the service books and service roll 
and also to conduct the periodical verification of service books, and to sanction the 

- increments to all the non-gazetted staff of his office. These are duties which the 
Superintending Engineer delegated to the respondent in W.A.No. 325 of 1 We 
are not satisfied by reference to these duties that the respondent was employed in a 
supervisory character. But it has been pressed upon us for the Board that he was 
running the ministerial section and maintaining its discipline, that he was empowered 
to initiate disciplinary proceedings and dismiss attendcrsand last-grade servants 
whom he could appoint and that he had also control and supervision over his staff, 
Beyond the assertion found in the counter affidavit we can find no support for it. 
Actually Kailasam, J., did not find that the respondent had any such power. At 
any rate, there are no records placed before usto substantiate this contention. There 
is nothing in the duties delegated to him which enjoins his to give any directions 
or watch with authority the work or progress, It T to us that he was no more 
than a a head clerk so far as the character of the work entrusted to him was 
concern In any case, he was not employed in a supervisory capacity. It would 
follow, therefore, that the order of superannuation passed against him cannot be 
upheld as valid. W.A. No. 325 of 1968 is dismissed, : 


1. ° (1966) 1 S.C.R. 25: (1967) 1 S.C.J. 338: 2 18 FLR. 186. 
ALR. 1966 8.C. 305. . ST EOP a 
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The respondent in the other appeal, however, stands on a different footing. His 
basic pay itself is Rs, 500 per-mensum, His post was described as ‘Stores Superin- 
tendent’ and his duties are found enumerated in an annexure to the Boards’ 

ings No. MS 700 dated 6th April, 1966. The Stores Superintendent is to 
be under the direct control of the Superintending Engineer for technical as well as | 
administrative purposes and is responsible to-the Superintending Engineer for 
overall control and administration of the stores organisation of the system/circle, 
He, however, will be the immediate administrative head in respect of Central Stores 
and will also exercise technical control for proper upkeep and maintenance of the 
sub-stores. A perusal of the duties assigned to this officer leaves us with the impres- 
sion that he was undoubtedly engaged in a supervisory capacity. He should 
watch the supply of materials within the prescribed delivery period for each indent 
- and take appropriate action for any delay in supply. That would certainly involve 
giving directions from time to time in order to maintain supply. He should also 
watch the taking over of materials diverted from other system/circles and also arrange 
the diversion of materials within the system/circle to meet the demands. He is 
also responsible for the proper receipt and accounting of supplies received against 
purchase order and will ensure that the supplies are with reference to the specifica- 
tion of the purchase order. He checks cases of damages and shortages in the supplies 
and takes prompt action thereon. He should personally examine the regis- 
ter maintained by sical il of stores not taken into stock for various reasons and 
take prompt action to. ite the matter. He is also to check up the bills of sup- 
pliers. He is responsible for the issue of supplies in relation to stock and clearance. 
‘He is also charged with the responsibility of accounting matters. He should ensure 
that the stores accounts are properly maintained by a percentage check of the store 
accounts and prescribed registers. The stock verification reports should be 
scrutinised by him and suitable recommendations made in respect of discrepant 
items. There are other like duties assigned to the Stores Superintendent. In 
our opinion, the collective effect of them all is that the Stores Superintendent did 
his work in a supervisory capacity: It follows, therefore, that the ndent in 
"W.A.No, 326 of 1968 satisfies the conditions of sub-clause (iv) of Clause (i) of section 
2 of the Industrial Employment (Standing aren Act, 1946 and will not, therefore, 
be a workman within the meaning of section 2 of the Industrial Employment (Stand- 
ing’Orders) Act, 1946. That means he is not entitled to be in employment beyond 
55 years. W.A.No, 326 of 1968 is therefore, allowed. 
There will be no order as to costs. e 
V.K. . ——— wW. Abpeal No. 325 dismissed. 
: W. Appeal No. 326 allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Paxsent :t—Ma. Jusriog K. SRINIVASAN anv Mr. Justiox R. Sapanva. 


Ayya Nadar and others .. Appellanis* 


D. 
Sri Vaidyanathaswami Koil Devasthanam, Madavar Villagam, 
Srivilliputhur through its Executive Officer and another .. Respondents, 
Granit—Construction—Inam-—Seroice inam or grant burdened with sérvice—Devadayam— 
Import of —Grant to be confirmed so long as ths pariy continues the performance of se vice— 
Grant if to temple or to individual for performance of services in the templo—Resumability 
on dsfault in performance of seroices—Grant tf comprises both warams or only melwaram 
—Tast to decide— Excluding poramboke ° —Effect of—Qircumstances to be considered. 
Madras Hindu aire rey s ye (II of 1927), ne 44-B—Scope of—Prior 
procesding—Order in—If res cata tn subsequent pri Migs as to nature of inam 
grant or extent of sne Prin bles to be observed. : f 
The use of the word devadayam in the inam extract in respect of an inam grant 
is not decisive or conclusive to denote that it was a grant to the temple or to an 





*LP.As. Nos. 21 to 26 of 1961.. 24th August, 1967. 
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office seca to the temple, The word devadayam is used in t 
not only in connection with religious grants strictly so called 
the ultimate purposes are religious. The test to be applied i 
a grant to an institution, from a grant to an individual is the |i 
grantor, and each case Legal Waa upon its own facts. WI 
in the inam register relating to description of the inam, 

_ service of sthaladars, or puja paricharakams, stanikams, karis 
otc, of the pagoda, itis not a grant to a particular individ 
. & specified person and the emphasis is really on the office 
The description of the inam as permanent instead of as he 
consistent with the inam being a service inam rather than a 
burdened with service. Where the inam register refers 
devalsekara brahmadayam sthalatharinam, Swami Koil Sthal: 
by Sthalasthar office-bearers, these entries are consistent only 
service inams attached to the temple offices and not personal 
with service, granted principally to the several offices attache 
the holders of the office being remunerated by the enjoyment of 
ing various services in the temple and are resumable ie fae default 
coe the services. Subramania v. Kailasanatha (A.I.R. 1934 

Ayyangar v. Venkataramana (A.I .R. 1984 Mad. 381); Sundara 
Tenures page 262 referred to. 

When the inams are referred to as “ to be confirmed to the pi 
continues the performance of the services” in the “Inam regis 
it is a personal grant but to be confirmed so long as the servi 
does-not indicate that it is a personal grant burdened with ser 
- Lakshminarasimhachari v. Agastheeswaraswamivars, (1960) S.C.J. 
Rao v. Yella Reddi, (A.1.R. 1961 S.C. 13950), referred to. 

Hence resumption proceedings instituted under section 44-B ( 
- Hindu Religious Endowments Act II of 1927, on default of perfor 
by the holders are clearly maintainable. The fact that the I 
exercised the right of removal and appointment of office holde 
indication that the original grant is not a personal one. The 
the inam comprised both the warams or only the melwaram, Ẹ 
mainly on a construction of the inam extract and the inam title 
of the surrounding circumstances in the absence of the original 
evidencing the grant. 

. In view of the relevant entries in the inam extract and regist 
„is not to the temple as such that the lands are held in 75 pan 
bearers belonging to various communities and that the tank by 
are irrigated is maintained at the cost of the inamdars, it has to 
subject matter of the grant consists of the land comprising bott 
pot of the melwaram alone, The fact that the poramboke has 

by itself not sufficient to show that the grant included only the n 
only means that the poramboke was deducted in ascertaining tk 
not that the potarnboke was excluded from the grant. Nor. di 
inference that kudiwaram is not included. 


~ Krishnaswami v. Perumal, (A.1.R. 1950 P.C. 105, 108) ; Lakshx 
v. Ratnam, ( C (1847 7) 2 MLJ. 289); Satyanarayana v. Venkat 
M.L.J. 693 S.C.), referred 

Likewise the fact that in land acquisition proceedings in res) 
land comprised in the inam grant, the compensation was paid t 
was actually doing the service at that time, cannot lead to the i 
inam composed only the melwaram. The interest of the D 
service inam is not an interest in the property itself, but is oJ 
mance of the services for which the inams were granted and t 
cannot claim the compensation or any part of it. 

Sundareswarar Devasthanam v. Shanmugasundara,( (1957) 2 M.L.. 


had pere a eh, eat ee RM pen eRe mee mars anant aain he h FEMS Wofe SIR 


The rule of res judicata or esto by judgment can govern only ns who 
are parties or their privies in the proceedings invoked as a bar. The finality 
attached to orders in resumption proceedings under section 44-B of the Madras 
Hindu Religious Endowments Act, 1937 Aea ponang to section 35 of the 
Madras Hindu Religious and Charitable wments Act of 1951), is analogous 
to the finality of claim orders under Order 21, rule 63, Civil Procedure e. 
‘Such an order is conclusive only as regards the particular pro in dispute, and 
not with reference to any of the grounds on which the orders has been passed. ` 

The exclusive jurisdiction of the Collector under section 44-B of Act II of 1927, 
is only with regard to that part of the inam which forms the subject-matter of 
the resumption proceedings. He has no jurisdiction to determine the extent of 
the inam, whether it includes kudiwaram, and his decision in respect of the same 
cannot be a bar to subsequent pro ings in a Civil suit so as to preclude the 
raising of an issue as to the true scope of the inam grant. 


Case law referred to and discussed. 


Appeals under clause 15 of the Letters Patent against the judgment and decree 
of Jagadisan, J., dated 15th August, 1960 and passed in Second Appeal Nos. 126, 
iay, Tan, 129, 181 and 138 of 1957 respectively preferred against the decrees of the 
Subordinate Judge of Ramanathapuram at Madurai in Appeal Suit Nos. 112, 143, 
1%4, 119, 117 and 110 of 1955 preferred against the decree of the District Munsif of 
Srivilliputhur in Original Suit Nos. 17, 5, 20, 8, 6 and 5 of 1954 respectively. 

K. Raja Ayar, N. Ramachandran, K. Servabhamman and T. R. Mani, for Appellants. 


The Additional Government Pleader (V. Ramaswami), N. S. Sharma, V, Vedanta- 
chari and A. Venkatesan, for Respondents. 


The Judgment of the Court was delivered by 


Sadasivam, J.—These Letters Patent Appeals are against the dismissal by a 
common judgment of Second Appeal Nos. 126 to 133 of 1957, on the file of this 
Court, and confirmng the concurrent judgments of the Courts below that the suit 
properties covered in the inam title deed No. 508 are service inam lands comprisi 
both the warams and that the resumption of the inams by the Collector for default 
on era of the service holders to perform the services is valid. The suits have 
been filed by the aliences from the original inamdars under section 35 (2) of the 
Hindu Religious and Charitable Endowments Act (XTX of 1951), to set aside the 
order of the District Collector, Ramanathapuram at Madurai, directing resumption 
‘of the inams at the instance of Sri Viadyanathaswami Koil Devasthanam represen- 
ted by its Exceutive Officer, who figured as the first defendant in all the suits, 
the second defendant being the State of Madras, representad by the Collector 
of Ramanathapuram at Madurai. 


The original inam grant has not been filed in thiscase. The nature of the inam 
has to be ascertained only on a construction of the inam extract, Exhibit A-6 and 
the inam title deed, Exhibit B-1, in the light of the other evidence in this case. It 
is clear from column 8 of the inam extract Exnibit A-6 that the inam was granted for 
the service of sthaladars of puja paricharakam, stanikam, karivelam, sripadam, 
ctc., of the pagoda of Vaidyanathaswami at Madavarvilagam. It appears from 
the inam extract that the services were being rendered by the sthaladars at the time 
of the inam settlement. It is an undisputed fact that the service holders defaulted 
to perform the services and in fact, the service holders had disap from the 
scene a long time ago, having alienated the lands to strangers, who did not, or could 
not perform the service in the temple for the performance of which the original 
grant was made. 


Three contentions were urged on behalf of the appellants in these Letters 
Patent Appeals, namely, that the inams were personal grants burdened with service 
and not service inams resumable under section 44-B of the Madras Hindu’ Religious 
and Charitable Endowments Act (II of 1927) that the inams comprised only the 
melwaram and not both the melwaram and kudiwaram and that the result of the 
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ior proceedings under section 44-B of Act (II of 1927) operated as a statutory 
ban against the devasthanam from contending that the inams comprised of both the 


warams. 


It is true tbe inam was not in favour of Sri Vaidyanathaswami temple, 
Madavarvilagam. In fact, the claim of the devasthanam is tnat the inam is a 
service inam, namely, an inam granted to the holders of the cffices attached to the 
temple like archaka, paricharaka, karivelam, sripandaram, ctc., as emoluments 
for their services. There are admissions in the plaint which would go to show that 
the inam was a service inam and not a personal inam burdened with service. Itis 
only during the trial of the suit an attempt was made for the first time to construe 
the grant as a personal inam burdened with service. Tbe learned District Munsif 
has stated that it is the contention of the defendants that the above plea that the 
inam is a personal one burdened with service has been inspired by the decision of 
this Court in Beemasena Rao v. Yella Reddit}, reported after the filing of the suits, and 
that the learned Advocate for the plaintifis did not seriously dispute the same, 
but only urged that the plaintiffs are not prevented from raising the contention 
at any stage. In fact, it was urged on b fof the devasthanam in the lower 
appellate Court and before Jagadisan, J., in the second appeal that the appellant 
ought not to be permitted to raise the question that the grant was only a personal 
grant burdened with service in the face of the definite admission contained in the 

laint that the inam was service inam. But the lower appellate Court and Jagadisan 
A permitted thea Hants to urge that the inam was a personal grant as the trial 
Court had allowed the parties to adduce evidence about the said contention and 
observed that the devasthanam would not in any way be prejudiced, or taken 
by surprise, by reason of the lack of plea in the plaint. 


_ Column (2) of the inam extract refers to the inam as devadayam padikasuvaithan 
kulam. It is true the use of the word devadayam is not decisive or conclusive to 
denote that it was a grant to the temple, or to an office attached to the temple. 
In Subramania v. Kailasanatha*, it has been pointed out that the word devadayam is 
used in inam registers not only in connection with religious grants strictly so called 
but also where the ultimate purposes are religious. It is clear from the decision 
that the test to be applied in distinguishing a grant to an institution from a grant 
to an individual is the intention and that each case depends upon its own facts. In 
Sami Ayyangar v. Venkataramana*, it was held that dsvadayam in a grant does not 
necessarily import that the grant is made to the temple. It was further held that 
where a grant contains the clause that it is to be confirmed to party as long as hs continues 
the performance of the service, it is a grant to the party burdened with service and not to 
the deity even though the word devadayam is used as the inam register disclosed that 
the land was continuously held at least for two generations by the family of the party. 
It appears from page 260 of Sundararaja Iyengar’s Land Tenures that the mere descrip- 
tion ofan inam as dsvadayam is not conclusive that the grant is in favour of a reli- 
gious institution, though it is a strong proof that the institution is a public one. 
Tt appears from the same page that where an inam was granted to the family of the 
defendant for service as a purusha in a temple confirmed so long as the service 
-was rendered, the grant is not one made to the grantee for the benefit of himself and 
the temple, but one made for the support of the temple officer performing the duties 
of acharya purusha. It is clear from column (8) of the inam extract relating to 
the description of the inam in the present case that the inam is for the service of sthala- 
-dars, or puja paricharakams, sthanikams, karivelam, sripadam, etc., of the pagoda 
of Sri Vaidyanathaswami at Madavarvilagam. ‘Thus the inam is not to a parti- 
cular person, or to benefit a particular individual and the emphasis is really on the 
office of sthaladars. The description in column (10) referring to the inam as per- 
manent instead of as hereditary is more consistent with the inam being a service 
inam, rather than a personal grant burdened with service. Again it appears from. 

pi aad 
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column (13) of the same inam extract that the inam of the original grantee in fasli 
1g12 is given as devalsckara brahmadayam sthalatharinam. In column (15) it 
is stated that in fasli 1254 the name entered in the survey accounts is that of Vaidya- 
nathaswami Koil Sthalasthar inam, Chinnakutti Bhattar Visweyam and ten others. 
In the next column it is stated that the inam is held in 75 pangus by the Madavar- 
vilagam Vaidyanathaswami Koil Sthalasthar inam office-bearers, namely Subba 
Bhattar and 16 others. The entries are consistent only with the inams being service 
inams attached to the temple offices and not personal grants burdened with service. 
The inams have been granted, principally to the several offices attached to the 
temple the holders of the offices being remunerated by the enjoyment of the inam 
for rendering various services in the temple. 


The conduct of the devasthanam in exercising the right of removal and the 
appointment of office holders with the consequent result of depriving or allowing 
the enjoyment of the manibam lands by the person so removed or appointed is 
also a clearindication that the original grant is not a personal one. The above finding 
of Jagadisan,J., and of the Courts below are supported by Exhibits B-2, 3 and 11, 
discussed by them. In Lakshminarastmhachari v. Agastheeswaraswamivaru, the Supreme 
Court has pointed out the test to be applied in such cases (head note): 


“ To be confirmed to the party so long as he continues the performance of the 
services ” in the Inam Register is a personal grant but “to be confirmed so long 
as the service is performed ” is not. 


There is nothing in the last column of Exhibit A-6 to show that the inam is a personal 
inam burdened with service. The terms in Exhibit B-z are more consistent with 
the claim of the devasthanam that the inam is a service inam. The inams in this 
case are admittedly for services of sthaladars in the suit devasthanam and are clearly 
service inams. A service inam is resumable when the service is not performed. 
Section 44-B (1) of the Madras Act II of 1927 is really confined to inams directly 
granted to the temple, or service inams for the purpose of a temple or mutt, or inams. 
the whole of the income of which is meant for charity and does not include personal 
inams burdened with service Vide Bheemasena Rao v. Yella Reddi*. In view of our 
finding that the inams forming the subject-matter of these appeals are service inams, 
the resumption proceedings were properly instituted under section 44 (B) (1) of 
Act II of 1927. ; 

The question whether the inam title deed No. 50 comprised both the warams 
as contended by the devasthanam, or only the melwaram as contended by the 
appellants, has to be decided mainly on a construction of the inam extract Exhibit 
A-6 and the inam title deed Exhibit B-1 in the light of the sorrounding circumstances 
in the absence of the original sannad or cowle evidencing the grant.]We entirely 

e with Jagadisan, J., that prima facie it appears on a proper construction. 
of Exhibits A-6 and B-1 without beiig hampered by any jullicial precedents that 
the subject-matters of the grant consisted of the lands comprising both the melwaram 
and the kudiwaram. We have already referred to the fact thatthe devasthanam 
does not claim the inam grant as one made to the temple. In column (a) of the 
inam extract, the inam has been described as devada i ithan kulam. 
In Bala Tripura Sundaramma v. Secretary of State? a Bench of this Court has held that the 
mere use of the word dsvada docs not necessarily show that the grant is to a 
religious endowment and that the word dsvadayam indicates a gift for religious 

es, but does not necessarily cannote anything more. We have already 
ound that the inam grant was not a personal grant burdened with service but a 
service inam grant attached to the office of sthaladars of the devasthanam. Column 
(16) of the inam extract shows that the inam is held in 75 pangus by Madavarvilagam 
Vaidianathaswami Koil Sthaladar inam office-bearers numbering 17. Column (21) 
1. (14960) 2 SCR. 768: Oe} 2 An.W.R. 190 :(1961)2 An.W.R. (S C.) 190: ALR. 196L 
ee) 61: (1960) 2 MLJ. (S.C.) 61 : (1960) S.C. 1350. E : 
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of the inam extract gives a clear indication that.the subject-matter of the grant is 
the entire land comprised in both the warams. It is mentioned in that column 
that the whole of the pirivu of padikasuvattam minus certain minor inams is held 
by the sthaladars and-thé other servants of the pagoda and that the tank by which 
these lands are irrigated is maintained at the cost of the inamdars, Ifthe inamdars 
were interested only in the melwaram due and payable, this obligation of main- 
taining the tanks will he onerous one. In the inam-title deed Exhibit B-1 it is 
stated that the inam pertained to 316 acre 37 cents of punja;. 266 acres 92 cents 
of nanja and 4 acres 9g cents of garden lands excluding poromboke. It is an undis- 
puted fact that the inamdars mentioned in the inam extract owned the kudiwaram 
rights. But the contention of the appellants is that even before the’ grant of the 
melwaram, the inamdars were granted kudiwaram by ancient Carnatic Rajas. 
The inam commission was constituted: only to enquire into and scrutinise the title 
of persons claiming interest in the inams existing at the time of the inam settlement. 
The inams were granted to sthaladars or office-bearers attached to the pagoda and 
they belonged to different communities, It is highly i bable that the 17 persons 
mentioned in column (16) of the inam extract Exhibit A-6 who held the inam in 75 
pangus, belonging to different communities such as Bhattars, Pandarams, Othuwars 
and Pillais, got kudiwaram rights from ancient Carnatic Rajas and that melwaram 
alone was subsequently given to them for doing service in the temple. Ifthe Carna- 
tic Rajas made any gift, it would have been in respect of the entire land comprising 
both the warams. Jagadisan, J., has rightly pointed out that it cannot be an 
accident that the inam of melwaram alone as alleged by the plaintiffs happened 
to be granted to the very persons who were owning the kudiwaram rights and that, 
on the oter hand, it is reasonable to suppose and to infer that the grant consisted 
of both the warams, which is consistent with the inamdars bemg owners of 
kudiwaram rights. There is nothing in the inam extract or in the inam title deed, 
or the evidence in this case, to show that the inam is in respect of the melwaram 
alone. 7 


The learned Advocate for the appellants relied on the entries in the inam extract 
showing that the total ayan theerva payable on the inam lands is Rs. 2,072-11-2 and 
that jodi Rs. 2083-1-6 alone is payable to the oda of Vaidyanathaswami and 
contended that the balance alone was granted to the inamdars. Jagadisan, J., 
has rejected this contention relying on the decision of the Supreme Court in 
Satyanarapana v. Venkatapayyat. ‘There is no evidence that the sum of Rs. 2,072-11-2 
mentioned as ayan theerva was ever collected by anyone and paid to sthaladars 
for their remuneration. In fact, there is nothing in Exhibit B-1 or Exhibit A-6 to 
show that the difference between Rs, 2,072-11-2 and the jodi Rs. 203-1-6 should ge 
to the sthaladars for their remuneration. It has been pointed out in the above 
decision that the entries found in columns 7 of the inam extract would be found 


the inam register irrespective of the fact whether the grant comprised-of both the 
-warams or the melwaram alone. ° ` 


Exhibit B-1 shows that the inam patta was granted to Subbara Meenakshi 

A , Sarvai Vaidyalingam Ayyan, Chinna Vaidyalingam Ayyan, Muthu Vayyan 
aes cive others and their successors, without any obstruction whatsoever so long 
as the temple service conditions are properly carried out. It is clear from the docu- 
ment that the inam ee in respect of 4 acres 9g cents of garden land, 266 acres 
92 cents of nanja, 316 acres 38 cents of punja, excluding the poromboke. The word 
inclusive of poromboke in the inam grant has been held to be proprietary interest 
in the land itself. Sri Wedantachari relied on the Bench decision in Lakskminara- 
simhacharyula v. Rainam*, where it was held that the word exclusive in the inam grant 
should not be read as reserving the promboke by the grantor in view of the fact that 
the inam commissioner found tbat the grant included the poromboke, as appeared 

from the inam register. There is no substance in the contention that the decision 
is authority for the position that the word exclusives could be interpreted as taclusive. 
ctr ee es R Semen ~tiineermenntv 


1. (1953) S C.J. 283: ga S.C.R. 1001: 2. (1947) 2 M.LJ. 289. 
1953) I M.L J. 693 (S.C. 


ye ee le 


But the fact that the poromboke has been excluded is by itself not sufficient to show 
that the grant in respect of the lands covered by the inam included only the 
melwaram. In fact, the inam extract Exhibit A-6 shows that the tank by which 
the lands are irrigated is maintained at the cost of the inamdars. The words 
deduct poromboke in column 12 of the inam extract does not necessarily mean that the 
romboke was excluded from the grant. In Krishnaswami v. Perumal}, it was held 
y the Privy Council that the words in the specification deduct poromboke 2793-5-4 
(which are taken from the inam settlement) do not mean that the poromboke was 
excluded from the grant, but merely that it was deducted in ascertaining the assess- 
ment, since waste land is not assessed. As already stated, though the inclusion of 
poromboke in a land would clealy indicate that the grant was in respect of both 
the warams, the exclusion of poromboke would not necessarily lead to the inference 
that the inam actually granted was only in respect of the melwaram. 


The appellants relicd on several alienations such as Exhibits A-16, A-17, 
A-26, A-32 to A-39, A-49 to 59 A-61 to A-67, A-69 and A-72 to show that the original 
holders of properties cir heirs had been exercising the right of ownersnip of 
kudiwaram interest in the properties covered by the inam without any objection 
-by the devasthanam, or the Government. In some of the alienations there are 
recitals reserving payment of the melwaram thecrva by the alienees. These aliena- 
tions are not binding on the Government as they are not parties to the transactions. 
Even if some of the trustees of the devasthanam had acquiesced in some of these 
alienations by issuing pattas, or receiving jodi, their action would not be binding on 
the subsequent trustees of the devasthanam, if really the inam was in respect of 
both the warams. On the other hand, we have already referred to the conduct 
of the devasthanam in asserting their rights to remove the office-bearers, to appoint 
others in their places and to allow them to enjoy the manibam lands, as evidenced 
‘by Exhibits B-2, 3, 11, etc. The subsequent conduct of a in dealing with 
the inam properties can only be relevant to find out what the original grant must 
have comprised, 

The appellants strongly relied on the certified copy of the affidavit, Exhibit 
A-75, filed by the then trustee of the temple in Original Petition No. 61 of 1925, on 
the file of the Sub-Court, Ramanathapuram in connection with the land acquisition 
proceedings in which certain lands comprised in the inam title deed No. 503 were 
acquired by the Government for the construction of Virudhunagar-Tenkasi railway. 
‘One Venkatakrishna Iyer, who was admittedly one of the inamdars, claimed com- 

tion for the kudiwaram right and this claim was conceded by the trustee in 
is affidavit and it is also referred to in the certified copy of the judgment Exhibit 
A-11, Jagadisan, J., has pointed out that the right of enaner is vested only 
in the State and that the admission made by the devasthanam represented by the 
trustee cannot bind the Government and that the act or statement made by one 
trustee cannot perpetually bind the temple. In Susdareswarar Devasthanam v. 
Shanmugasundara*, it has been held by a Bench of this Court that the interest of the 
devasthanam in a service inam is not an interest in the property itself, but is only 
in the performance of the services for which the inams were granted and that the 
-devasthanam cannot claim the compensation, or any portion of it on the und 
‘that it has an interest in the continuance of the service for the performance of which 
tthe inams had been originally ted and subsequently confirmed. Thus the 
fact that the compensation for the kudiwaram- right was paid to the inamdar 
‘Venkatakrishna Iyer, who was actually doing service at that time, cannot lead to 
the inference that the inam comprised only the melwaram. 


The learned Advocate for the appellants relied on the orders of the Sub- 
Collectors and Collector in the resumption proceedings marked as Exhibits A-7, 
A-13 and A-14 in support of his contention that the inam comprised of the mcl- 
waram alone. He referred to the decision in Narayanaswami v. Balasundaram?, 
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where it was held that though the defendant alone, among the parties, was involved 
in a previous litigation and the plaintiff was not a party thereto the judgment in 
- the previous litigation declaring that certain trust was a private trust has abundant 
evidentiary value that the Court in the subscquent litigation when considering the 
character of the trust must pay attention to it. There can be no doubt that this 
decision is correct as such evidence will be admissible under scction sorte Evidence 
Act, though the reference to section 42 of the Evidence Act, in the head-note is 
inappropriate as it could not be said that the judgment related to a matter of public 
ature. Thus in Ramaswemi v. Appavul, it was held in a suit brought by the 
trustees of a.temple to recover from the owners of certain lands in certain villages 
money claimed as due to the temple that the judgments in other suits against other 
persons in which claims under the same right had been decreed in favour of the 
trustees of the temple were relevant under section 13 of the Evidence Act as being 
evidence of instances in which the right claimed had been asserted. In that decision 
it was also held that the said judgments were relcvant under section 42 of the said 
Act as relating to matters of a public nature and this could be supported on the 
facts of that case as the plaintiffs in that case based their right to collect what the 
District Judge called the tax upon custom. 


. But go far as the orders on the resumption proceedings are concerned, they do 
not stand on the same footing as the orders in land acquisition procecdingr. The 
rights of the parties have to be determined on the strength of the inam title deed. 
It is appropriate to refer to the observations of the Privy Councilin the Secretary of 
Stats for India v. Srinipasachariar*, in which it was held that upon the true construction 
of the grant the full right to the quarries and minerals did not pass to the grantec, 
that having regard to Madras Act VIII of 1869, the inam title deed could not vest 
in the inamdars a subject-matter not vested in them by grant and that consequently 
the Government was entitled to impose royalties on stone quarried in the village. 
Their Lordships of the Privy Council observed that the land acquisition proceedings 
relied on by the shrotriyamdars in that case did not carry matters any further, for 
even without any title to the quarries it might well have been thought edient, 
especially in the view then held, to proceed under the Act for the purpose of acquir- 
ing such interest as the shrotriyamdars might have in the surface. The further 
observation at page 431 that is pertinent to this case is this: ‘ 
aa at most these proceedings can amount to no more than action taken 
under a misapprehension of the Government’s legal rights, and this could not 
make the law one way or the other, nor could it affect the Government’s title.” 


The further contention of the learned Advocate for the appellants that the 
resumption orders particularly the one in Exhibit A-7, operates as res judicata will 
be separately dealt with as the third and main point argued in these appeals. 

Thus, on a proper construction of the relevant entries in the inam extract, the 
inam settlement and the several pieces of evidence referred to above, we agree with 
the conclusions of Jagadisan J., and the Courts bclow that the inam comprised of 
both the warams. 

The main and the last question to be considered is whether the prior proceedings 
under section 44-B of the Madras Act II of 1927 operated as a statutory bar again:t 
the devasthanam from contending that the inam comprised of both the warams. 
Section 35 of the Madras Act XIX of 1951 contains substantially the same provisions 
as section 44-B of the old Act. As pointed out by Jagadisan, J., the only noticeable 
difference between the two provisions is the explanation found in the new cnactment 
with regard to the cases where only a part of the inam is affectcd, to give notice to 
not only the holders of such part, but also the holder or holders of the other part er 
parts, Section 44-B of Madras Act II of 1927 lays the procedure to be followed by 
the Collector in resuming and regranting inams granted for the performance of any 
charity or service connected with a mutt or templein case of alienation of the inam 
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or of failure to Lee the charity orservice. Before passing an order of resumption, 
the Collector should give notice not only to the concerned inamdar in cases where 
only a part of the inam is affected, but alro to the holder or holders of the other part 
or parts, We agree with the observation of Jagadisan, J., that the idea of giving 
notice to all the persons interested in the inam even though their holdings are not 
sought to be resumed is to have a thorough investigation of the subject-matter of the 
inam and to make the enquiry as full and exhaustive as possible. But the person 
whose holding is affected by the resumption proceedings can alone be considered 
be sea) to the proceedirgs. The other inamdars or holders of the inam property to 
om notice is given under section 44-B (2) (b) cannot by any stretch of imagina- 
tion be deemed to be parties to the resumption proceedings. Any gae aggrisoed 
by an order of the Collector is given a right of appeal to the District Collector and 
the order of the District Collector on such appeal’ Becomes final unless a suit is filed 
„within six months in a civil Court for determining whether the inam comprises both. 
the melwaram and the kudiwaram, or only the melwaram. Thus the finality of 
order of the Collector is only to the resumption of the inam and the only matter 
that could be agitated in a civil Gourt is with re to the question whether the 
inam comprises both the melwaram and the kudiwaram or only the melwaram.. 
We have already pointed out that it is only the inamdar whose holding is resumed 
who is a party to the resumption -proceedings and the other inamdars to whom 
notice is ordered cannot be deemed to be parties to the resumption proceedings and 
hence they cannot file a suit in a civil Court as they could not be considered a party 
and much less a aggrieved. Jagadisan, J., has referred to the observation of 
Lord Esher In re , Ex parte Board of irade1, that the meaning of the term person 
aggrieved is any n who makesan application to a Court for decision, or any person. 
who is brought before a Court to submit to a decision, ifthe decision goes against him. 
The other inamdars whose properties are not affected by the resumption proceedings 
cannot be said to be affected by the decision of the Collector. The learned Advocate 
for the appellants relied on the decision in Nader Transporis v. State of Madras’, as. 
to how the words any person aggrieved in section 64 of the Motor Vehicles Act have 
been construed. It was held in that decision that there may be a person who while 
applying for the grant of a permit to himself has also objected to the grant ofa Pon 
to another and that in such a case if the it is refused to him, he would fulfil 
the conditions of sub-sections (a) and (b) of section 64 of the Motor Vehicles Act as. 
a person aggrieved by the order of the Regional Transport Authority. It was also held 
therein that there may be a person who though he had not applied for a permit to 
himself was a person who provided transport facilities and o the grant of a 
permit to another, and if o permit is granted to the other, then notwithstanding 
that he did not apply for a it he would be entitled to prefer an appeal against the 
order under sub-section (f of section 64 of the Motor Vehicles Act as a person who- 
having epee the grant of it is a persen aggrieved thereof, though he would not 
answer the description in sabi tion (a) as a person aggrieved by the refusal of the 
Regional Transport Authority to grant a permit. The interpretation of the words 
person aggrieved in section 64 of the Motor Vehicles Act can be easily understood having 
regard to the nature of the proceedings and the interests of the several persons who 
appear before the Regional Transport Authority. It could not be said that the 
owner of a part of the inam whose holding is not in any way affected by the resump-- 
tion proceedings is a party aggrieved so as to entitle him to file a suit against the 
order of the Collector resuming part of the inam in which he is not interested. The- 
rule of res judicata or estoppel by judgment can govern only persons who are parties. 
or their privies in the proceedings invoked as a bar. 


We shall, however, proceed to consider the nature and scope of the resumption 
proceedings to find out whether the principles of res judicata or constructive res judicata 

can be legitimately invoked by the appellants. In Ganapathi Panderam ¥. Collector of 
Goimbatore*, a Bench decision of this Court has held that the proceedings before the- 
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Collector under section 44-B (2) of Madras Act II of 1927 or 
_ of Act XTX of 1951 are not in the nature of a suit to which the 
130 and 149 and section 28 of the Limitation Act can be applied 
that the resumption proceedings evidenced by Exhibits A-7, A 
culminate in a suit, though they. became final so far as the pe 
by virtue of section 44-B, sub-section 2 (d) (ii) of Madras Act ] 
the doctrine of res fudtcata is not confined to decisions in suits 
«decisions rendered in ings which are not suits if substa 
are effectively determined. Thus in Balakotayya v. Nagayyat, 
decision of a District Court under section 84 (2) of the Mac 
“Endowments Act II of 1927 upholding an order of the Mac 
Endowments Board under section 84 (1) of the said Act opera 
ol ara suit by the defeated trustee. The proceedings befc 
-were by way of original petition and not by way ofa suit, ] 
appeal provided agai c order of the District Court. It wa 
tion of res judicata does not depend upon the appealability or otk 
-which is put forward as constituting res judicata, c princip 
that though the proceeding under section 84 (2) of Act IT of 1¢ 
-original petition, the petition has all the characteristics of the 
placed in that decision upon the decision of Judicial Committee 
Ramachandra Rao*, where it was held that when a Court acting 
‘section 31 (2) of the Land Acquisition Act decided the questio 
parties, it would operate as res judicata in subsequent proceedi: 
parties, though the decision was rendered in an original pro: 
suit. But the proceedings before the Collector under sectior 
Act II of 1927 cannot be considered on a with the proce 
‘Court under section 84 (2) of Madras Act TT of 1927, or the | 
Court under section 31 (2) of the Land Aaquisition Act. 


We shall proceed to consider the scope of the finality of 
by virtue of section 44-B (2) (d) (ii) of Madras Act II of 1927. 1 
forthe appellants relied on the decision in Muthammal v. Ths 
Andia*, where it was held that the decision-of the Bombay Sett 
‘section 24 of the Boundaries Act XXVIII of 1860 that certain 
to a mittadar but to the Government would operate as res judic 
‘by the mittadar to recover the lands as forming part of the mitts 
‘has a ida the opinion on the strength of the principles of re, 
‘English cases that the plea of res judicata or estoppel is available n 
final conclusion of the Court or officer, but also regarding all : 
-arriving at that conclusion whether they are given on formal is: 
-or are referable to points which must have been the basis of th: 
“This observation appears to be too wide. In MfjNarasiah v. E 
‘been held that having regard to the language of section 64-1 
Estates (Abolition and Conversion into Ryotwari) Act, the 
-only matters actually decided and nct matters constructively de 
It was pointed out in that decision that there is a distinction ` 
of the two words decision and judgment, and that the word judg: 
dds cision would include the reasons or grounds for a decision and ` 
-had intended that the reasons or grounds on which a decision 
binding, it is reasonable to suppose that the word judgment w 
instead of the word decision. The Madras Survey and Bounda 
-was repealed by Madras Survey and Boundaries Act (VIII of 1¢ 
.Narasimhamuriky®, another Full Bench of the Madras High Cou 
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finality of the decision of the Survey Officer under section 11 of the Madras Survey 
and Boundaries Act- VIII of 1923. It was held in that decision that the rule of res 
judicata could not be applied to the decision of a survey authority under the Madras 
Survey and Boundaries Act. The earlier Full Bench decision in Muthammal v. The 
Secretary of State for Indiat, was considered in this decision and distinguished. ‘Leach, 
C.J., referred to the decision of the Privy Council in Radhakrishna Ayyar v. Sundara- 
swamier*, a case arising under the Madras Estates Land Act of 1908, to the effect that 
the doctrine of res judicata did not apply to a suit under that Act, although the Board 
recognised that a statute might embody a special rule which operated as a bar to the 
same question being reagitated in su ent ings, and observed that the 
decision of the Full Bench in Muthammal v, The tary of State for India1, might have 
to be reconsidered in the light of the said ruling of the Privy Council. 


The finality referred to in section 44-B (2) (d) (i) the Madras Act II of 1927 i* 
analogous to the finality of claim orders under er 21, rule 63, Civil Procedure 
Code. In Ashna Bibi v. Awaljadi Bibi*, it was held that an order in a claim case is 
conclusive only as e particular property in dispute. It is pointed out 
in that decision that the order in the claim case on the question of the validity of 
wakf is not conclusive, the property in dispute not being that which was the subject 
of the claim case. In Durga Dei v. Sadananda*, it is pointed out that it is well settled 
that an order under Order 21, rule 63, Civil Procedure Code is conclusive only as 
regards the particular pro in dispute and not with reference to any of the grounds 
on which the said order passed. In Venkatarama v. Venkayya®, it has been 
pointed out that it is only in respect of such disputes or matters as are covered by the 
suits or applications specified in section 189 (1) of the Madras Estates Land Act that 
the Revenue Court can be said to have exclusive jurisdiction. It has been held 
in that case that a decision of a Revenue Court on a matter falling within its exclu- 
sive jurisdiction shall be binding on the parties and their representatives in any suit 
or procecding in a civil Court and that a decision of a Revenue Court incidentally on 
a particular matter which does not fall within its exclusive jurisdiction cannot be 
binding on the parties in a civil Court. 

The exclusive jurisdiction of the Collector under section 44-B of Act II of 1927 
js only with pan to that part of the inam which forms the subject-matter of the 
resumption proceedings. The Collector has exclusive jurisdiction to determine 
whether the part of the inam is liable to resumption on account of the default of the 

icular service holder, and his order is final. The Collector has no exclusive 
jurisdiction to determine the extent of the inam, namely, whether it includes the 
kudiwaram, and his decision in respect of the same cannot obviously be a bar to 
subsequent proceedings in a civil suit so as to preclude the devasthanam from raising 
an issue as to the true scope and nature of the inam grant. 


For the foregoing reasons, we find that the orders of the Collector evidenced by 
‘Exhibits A-7, A-1g and A-14 cannot operate as a bar to the devasthanam putting 
forward a claim that the inam comprises both the warams. 


The Ju t of Jagadisan, J., confirming the judgments of the Courts below 
is Correct it is confirmed and these Letters Patent Appeals are dismissed with 
costs, 


P.R.N. Appeals dismissed. 
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[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR K. Veeraswami, Chief Justice, MR. JUSTICE M. NATRSAN AND 
Mr. Justice B. S. SomasuNDARAM. 
Alladi Kuppuswamy ... Applicant* 
y. 
Controller of Estate Duty, Madras . Respondent. 


Estate Duty Act, (XXXIV of 1953), sections 5, and 7—Estate duty—Property 
deemed to on deatk—Hindu widow’s interest in the property of her husband 
in a joint family—Whether includible in the principal e of her estate on the 
death of the widow. - 


Hindu law—Nature of widows estate. 
Hindu Women’s Rights to Property Act, (XVIL of 1937), section 3. 


The husband of the deceased had, during his lifetime, settled certain properties 
absolutely on the deceased and had also declared certain other properties as joint 
family properties. The deceased having died on 5th January, 1956, the principal 
value of her estate passing on her death was determined by the Revenue at 
Rs. 7,25,527. This sum included Rs. 2,02,271 as the value of her 1/4th share in the 
properties belonging to the Hindu family consisting of herself, and her three sons. 
The Central Board of Revenue, agreeing with the Estate Duty Officer upheld the 
inclusion as warranted by section 7 (1) of the Estate Duty Act, 1953, and dismissed 
the appeal from the assessment order. Tho Board held the view that the Hindu 
widow’s estate created by section 3 (2) of the Hindu Women’s Rights to Property 
Act, 1937, was an interest in property which ceased on the death of the widow 
attracting estate duty. On a reference to the High Court, 


Held, that the one-fourth share of the deceased in the joint family properties, 
to which she was entitled under section 3 of the Hindu Women’s Rights to Pro- 
perty Act, 1937, was not liable to be included in her estate as property deemed to, 
pass on her death under section 7 of the Estate Duty Act, 1953. 


The interest of a widow of a deceased coparcener under section 3 (2) of the Hindu 
Women’s Rights to Property Act, 1937, is in no sense a ccparcenary interest. It 
is well-settled that the widow is not a coparcener, though sho is a member of a 
Hindu joint family. The widow gets a right to the interest of her husband in the 
joint family properties under section 3 o of the Hindu women’s Rights to Property 
Act, 1937, not by any right by birth but by force of the statute. The basis of 
her right is not her birth, but the statute. Nor does her interest under. section 
3 (2) devolve on the coparcenary on her death ; but it merges with the co 

“property in that overit. Therefore, the interest of a widow under section 3 (2 
of the said Act is not coparcenary interest within the meaning of section 7 (1). 


Though property, or an interest in property may well be included in the defini- 
tion of the term “ property ” still is may or may not be so for purposes of a parti- 
cular section in the Act. For instance, it is only property that passes in the sense 
of passing hands by way of inheritance, or other form of devolution, which seems 
to attract section 5. Likewise, for purposes of section 6, it must be property which 
the deceased at the time of his death was competent to dispose of. So also, for 
application of the first part of section 7 (1), it should be such interest in prcperty, 
as on its cesser the benefit that accrues or arises should be referable to the whole 
or less than the whole income of the propeity. The implication is that if this 
measure in terms of income of the property is not apposite to the cesser of an 
interesi, it will not be an interest such as is contemplated by section 7 (1). 


*T.C No 40 of 1965. Sth December, 1969. 
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The interest a widow has under section 3 (2) of the Hindu Women’s Rights to 
Pro Act, 1937, may be regarded as property but the widow’s interest under 
section 3 (2) of the Hindu Women’s Rights to Property Act, 1937, is not that of a 
copatcener. But even so, her statutory interest 1s of undefined character before 
partition. On the widow’s death there was no cesser of any interest she had 
in tho joiat family proporty, and that in any case, hor interest being entirely un- 
defined, it lapsed at her death, resulting in no change in the coparcenary property 

. as such, and her interest cannot properly be regarded as an interest in property 
within the meaning of section 7 (1). 

“ Passes ” in section 5 implies movement of the estate from one dying to another, 
and means changing hands. Whon by the death of the widow her interest under 
section 3 (2) lapsed or it merged in the coparcenary automatically, not involving 
any mode of devolution known to the law, and her interest upto to her death, 
unless worked out by a partition, was but a fluctuating one as in the case of her 
husband whon alive, and is in no way different in its behaviour or character from 
the interest of a coparoener, it cannot possibly be said that on her death her 
interest passed within the meaning of section 5. 

Case referred to the High Court by the Central Board of Direct Taxes under 
soction 64 (1) of the Estate Duty Act, 1953 in R.A. No. (Mad./54) of 1958 E.D. 
A. No. Mad./54 (F. No. 28/102/57 E.D.) on its file for decision on the follow- 
ing questions of law viz. i 

: 1. Whether on the facts and in the circumstances of the case one fourth 
share of the deceased in the joint family properties, to which she was ontitled 
under section 3 of the Hindu Women’s Rights to Property Act, 1937 was cor- 
rectly included in her estate as property deemed to pass on her death under 
section 7 of the Estate Duty Act, 1953 ? 


2. Whether the Estate duty Act, 1953 in so far as it seeks to levy duty on 
agricultural lands, is ultra vires of the legislative powers of the union Legislature ? 
3. Whether on the facts and in the circumstances of the case, the accrued 
interest on Fixed Deposits and Government securities upto the date of death of 
the deceased was correctly included in her estate under section 34 (2) of the 
Estate Duty Act 1953? : 
The reference first came on for hearing before a Division Bench consisting of 
Vooraswami and Ramaprasada Rao, JJ. 
The Order of the Court was made by 
Veeraswami, J.*—This reference involves a point of great importance and raises 
tho scope of section 7 (1) of the Estate Duty Act. Mammad Koyi v. Assistant Con- 
troller of Estate Duty!, has taken a particular view on that matter, which was 
actually a case of a Mohammedan Tarwad. Attorney-General of Ceylon v. 
Arunachalam Chettiar*, though available at the time, does not appear to have been 
cited in that case. That was a judgmont of the Privy Council. Since then, Gartside 
v. Inland Revenue Commissioners®, has como on a similar point which has been 
decided by the House of Lords. We consider that, in the circumstances, the 
reference should be disposed of by a fuller Bench of three Judges. The papers will 
be placed before the learned Chief Justice for the purpose. 

K. R. Ramamani and S. V. Subramanian, for Subbaraya Ayyar and 
Sethuraman and Pabmanabhan, for Applicant. ; 
V: Belasnbramanyan and J. Jayaraman, Special Counsel, for Respondent. 

Pursuant to the above order, the reference then came on for hearing before the 
Full Bench. a Dn 
* 14th August, 1968. 


1. (1961) 43 LT.R. (ED.) 1: DLR. (1962) 2. (1958) 34 1T.R. (E.D.) 2. 
maa. Gi: 1961) 2 MLJ. bp. 3. faes) 2 I.T J. 76, 
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The Order of the Court was made by 


Veeraswami, O. J.—This is a reference under section 64 (1) of the Estate Duty 
Act, 1953. Sri Alladi Krishnaswami Iyer, who died before the te Duty Act came 
into force, had,-during his lifetime, settled certain properties absolutely on his 
wife Srimathi Alladi Venkalakshmamma, and had also declared certain other pro- 
porties as joint family properties. The lady having died on 5th January, 1956, the 
principal value of her estate passing on her death was determined by the Revenue 
at Rs. 7,25,527. This sum inoluded Rs. 2,02,271 as the value of her 1/4th share in 
the properties belonging to the Hindu family consisting of herself, - and her three 
sons. The Central Board of Revenus,. a oing with the Estate Duty Oficer 
upheld the inctusion as warranted by section 7 or dismissed the appval from the 
assessment order. The Boaid held the view that the Hindu widow’s estate created 

` by section 3 (2) of the Hindu Women’s Rights to Act, 1937 was an interest 
in property which ceased on thé death of the wi attracting duty, and that 
Attorney-General of Ceylon v. Arunachalam Chettiar?, had no application to such a 
case. ; 


The original reference to this Court was of the following three questions : 

“1. Whether on the facts and in the circumstances of the case, one-fourth share of the deceasea 
in the joint family properties, to which she was entitled under secticn 3 of the Hircu Wcemen's 
Rights to Property Act, 1937, was correctly included in her estate as property deemed to pass on. 
her death ander section 7 of the Estate Duty Act, 1953 ? 


2. Whether the Eatate Duty Act, 1953, in so far as it seeks to levy duty on agricultural lands, 
. is ultra vires of the legislative powers of the Union Legislature ? 
deposits el Gorn iriki fae te i da oldee aor keds oe aes 
an vernime»n es 

in estato under section 34 (2) of the Estate Duty Act, 19537” , is 

Of these, only the first is now pressed, and not the others, on behalf of the 
accountable persons. The Tax Bench to which one of us was a party, thought when. 
the reference in the first instance came before it, that having regard to the importance 
of the question, it should be disposed of by a fuller Bench. We have catefully 
examined the first question, and are clearly of opinion that it should be answered 
in favour of the accountable persons. 


By sotion 3 (2) of the Hindu Women’s Rights to Property Act, 1937, a Hindu 
widow became entitled to have the same interes: as her husband had at his death in 
the joint family property, but subject to the limitation placed by sub-section (3), that 
the interest so devolving cn her should be but a limited interest known as a Hindu 
women’s estate, prcvided, however, that she should have the same right of claiming 

ition as a male owner. As Malla on Hindu Law points out, the estate taken 

a Hindu widow in property inherited by her from Ler husband, is called widow’s 
estate, or women’s estato. As to the incidents of women’s estate Mulla sums up 
at page 246-12th Edition: 

“A widow or other limited heir is not a tenant-for-life, but is cwner of the prcrerty inherited 
by her, subject to certain restrictions on alienation, and subject to its devolvirg urcn the next heir 
of the last full owner upon her death: Bijoy V. Krishna’. The whole estate is for the time 
vested in her, and she represents it completely: Moniram v Keri Kolitani*, Jcgdish Prasad v. 

t4. As stated in a Privy Counci] case Janaki Ammal v. Ni is, Kalishanker- 
Das v. : renda Net Weg: Aia nature R oa property iier fositicn is that of 
owna < bae pos aeni ONET, 5 +++. 30 long as she is alive 

What the widow takes, however, under sction 3 (2) isnot her husband’s separate 
propsity by right of inheritance, as an heir, but an interest same as her husband had 
at his death in the joint family property. The interest her husband had in the joint 
family property was that of a coparcener in the coparcenery, as known to the Hindu. 








1. (1958) 34 1.T RJR D.) 20. 4. ALR 1955 All 625. 

2 (1907) ILR. Cal. 329: 34 IA. 87, 5. LR (1916) 431A 207, 209:ILR. 39 
91-92 : 17 M LJ. 154. Mad. 684, 637: 31 M LJ 225: 371 C 171. 

3. (1880) I.L.R. 5 Cal. 776, 789 : 71.A. 115, 6. re SCJ. 670: (1954) 2M LJ. 351: 
154 (1951) 1 S.C R. 467. . 
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Law, with its peculiar character and incidents. Though the widow takes the same- 
interest as her husband had as a coparcenor; such interest in her hands, is, however 
precisely not the same in its character and incidents as that of her husband at his death 
This aspect has been judicially determined in several cases of which it will suffice 
to refer only to the recent ones. 


In Satrughan, v. Sabujpari', it is observed : 


“The interest of the widow arises not by inheritance, r arses ut 
substitution : Lakshmi Peramallu v. Krishnavenamma*. SNOT Ey DUVOR : by statutory 


* * + * * 


By the Act certain antithetical concepts are sought to be reconciled. A widow of a coparcener is 


g coparcener ; invested. 
ee mere nD eae BAO o Me property ilie dora Epi Seite the t which 
her ypaceners. of statutory 
abba anon ol ber interest In tke coparcenaly property ip place of ber husband, the right which the 
other coparceners had under the Hindu Law of the Mitakshara school of taking that interest by the 
ralo of survivorship remains suspended so long as that estate enures. But on the death of a co— 
parcener there is no dissolution of the coparcenary so as to carve out a defined interest in favour of 
the widow in the coparcenary perty : Lakshmi Perumallu vy. 3. The interest. 

by her under section 3 (2) is subject to the restrictions on alienation which are inherent in 
her estate. Sho has still power to make her interest definite by making a demand for partition, as a. 


a defined interest in the coparcenary property, and the right of the other coparceners to tako that 

interest by survivorahip willstand extinguished. If she dies after partition or her estate is otberwite 

ned, the interest in coparcenary property which has vested in her will devolve upon the heirs- 

of her husband. Itis true that a widow o an interest in ccparcenary properly by section 

3 (2) does not inherit that interest but once her interest has ceased to bave the character of undivided 

interest in the property, it will upon termination of her estate devolve upon her husband's beirs.. 

been done insome decided cases thatthe right of the coparceners to take ber- 

interest on determination of the widow's interest survives even after the interest has become definite, 
because of a claim for partition, is to denude the right to claim partition of all reality.” 


The actual decision in that case was that after the widow’s interest under sec- 
tion 3 (2) got defined by a partition, it will no longer revert to the coparcenary, but 
succession to it would be traceable to her husband. The character of the widow’s 
interest devolving on her by force of section 3 (2), and its incidents, were, therefore, 
part of the ratio in this case. Govindammal v. Ramaswami Pillai’, to which one of 
us was a party, and in which no attention would appear to have been drawn to- 
Satrughan v. Sabujpari}, expressed much the same view as to the character of the . 
widow’s interest uader section 3 (2): 

“The affect of the Act was, therefore, to give a Hindu widow better rightin respect of property 
ri si one ah oan, Thee A T 
Eras o on ber shall be a Hindu women’s estate and is known to the Hindu Law with 


the right superadded of claiming partition as a male owner. The Act does not make hera 
aan and the basis of her right is not right by birth but by the statute.” 


It was further pointed out in this case that tho widow having the interest under- 
section 3 (2) was not merely entitled to a right to demand partition. but was within 
her rights to interdict an alienation by a coparcener of the joint family property, 
and that the interest she became entitled to under the statute was an interest 1n. 
property. 


The widow in this reference had never asked for partition, On her death, there-- 
fore, her interest merged in the coparcenary, of which her sons were Paiconers. It 





1S.CR. 7: (196)23.CJ5. 712: S.C.R 26: AIR 1965 S.C 825. 
AIR Oe SC 272. : 3. LL.R. (1969) 2 Mad 684: (1968) 81 L.W. 
2 A 2 5SC3J. 620: (1965) 2 An.W.R. 655. 
(S.C.) 105 : (1965) 2 MLJ (8.C.) 103 : (965) 1 
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will bə inappropriate to describe the merger as passing of property on the death of 
the widow. “ Passos ” in section 5 implies movement of the estate from one dying 
to another, and means changing hands. When by the death of the widow her interest 
under section 3 (2) lapsed or it merged in the coparcenary automatically, not 
involving any mode of devolution known to the law, and her intcrest upto her death, 
unless worked out by a partition, was but a fluctuating one as.in the case of her hus- 
band when alive, and is in no way different in its behaviour or character from the 
interest of a coparcener, it cannot possibly be said that on her death her interest 
passed within the meaning of section 5. This view, we think, is fully supported by 
Attorney-General of Ceylon v. Arunackalam Chettiar’. The widow not being com- 
petent at the timo of her death to dispose of her interest, section 6 would not help the 
Revenue either. Tho argument, therefore, centered round section 7 (1), the Revenue 
asserting to show it is not under it, and the accountable persons equally asserting 
disentanglement. ; l 


Quite obviously, on the death of the widow there was ceasser of her interest 
in the joint family propsrty. But the question is whether it was such an interest 
as is contemplated by section 7 (L). The further question is, whether by the cesser 
any bonefit of value should be said to the have accrued, or arisen ? Counsel for 
the accountable persons, seems to be well supported by Attorney-General of Ceylon v. 
Arunachalam Chettiar), for it seems to answer both the points in his favour. The 
Privy Cotncil there held : 


“ That for section 8 (1) to be applicable there must be not only a cesser of interest in property 
but also a benefit arising by such cesser ; and, further, the benefit, as provided by section 17 (6) of 
the Ordinance, must be capable of valuation by reference to the income of the pro which the 
deceased had enjoyed. Here, the son merely had a right to be maintained by the out of the 
<ommon fund to an extent in the karta’s absolute discretion, and there was no besis of valuation 
which in relation to such an ‘interest’ would conform to the scheme prescribed by section 17 (6). 
Nor, upon a cesser of that ‘Interest’ could a * benefit’ of any value be said to have accrued to the 
surviving coparcener when son’s ‘Interest ’ lapsed.” 


We are awure of the inclusive coverage of sub-section (1) of a cesser benefit in 


cespsct of a coparconary interest, but even so we are of opinion that the scheme of ` 


interpretation adopted by Attorney-General of Ceylon v. Arunachalam Chettiar’, 
would still govern the construction of section 7 (1). But for the inclusive part cf 
section 7 (1) and the related provisions in the Indian Act, the provisions of the Ceylon 
Estate Duty Ordinance, 1949, especie lly sections 7,8 (1) (a) and (b) as well as 17 (6) 
are in pari materia with the corresponding provisions of the former Act. 


Let us scrutinise the material provisions of the Estate Duty Act, 1953. “ Pro- 
party ” is defined to include, of course any interest in property, movable or immo- 
vable, the proceeds of sale thereof and any money or investment for the time being 
representing the proceeds of sale and also any propeity converted from one species 
into another by any method. Included in the definition ofthe expression “ property 
passing on the death” is propsrty passing either immediately on the death or after 
any interval, either certainly or contingently, aad either originally or by way of 
substitutive limitation. Passing here for a moment, we may observe that the 


interest a widow has under section 3 (2) of the Hindu Women’s Rights to Property.. 


Act, 1937, may be regarded as property. That is the viow rightly taken in Govin- 
dammal v. Ramaswami Pillai*, The charging section 5 directs levy of duty on 
the estate of the deceased which passes on his death. The section also says that 
the levy and demand of duty be upon the principal value ascertained as pored 
later in the Act. What property is deomed to pass is specified in the next following 
sections, including section 7. Sete ae relating to transfers to companies 
then follow. Certain exceptions from the charge of duty are provided in respect 
of specified property of the deceased, depending on its situs or the statusin which 
it was held by him, or other detailed considerations. Section 34 relates to aggrega- 
tion of propsrty and rates of duty. Then we have section 36 (Part V) which deals 





“4. (1958) 34 LTR. (ED.) 20. 2. LLR. (1969) 2 Mad. 684: (1968) LW. 655. 
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with ths manner of estimation of the principal valuo chargeable to tax. Section 36 
states that the principal value of any property shall be estimated to be the price which, 
in the opinion of the Controller it would fetch if sold in the open market at the time 
of the deceased’s death, and that in so estimating the Controller: shall fix the price 
of the propsrty according to the market price at the time of the deceased’s death. 
Səction 39 contains’ special provisions for valuation of interest in coparcenary pro- 
perty ceasing on death, and as related to the inclusive part of section 7 (1). The 
benefit accruing or arising frem the cesser of a coparcenary interest in a joint family 
property governed bythe Mitakshara school of Hindu Law on the death of a mem- 
bor thereof shall bs the principal value of the share in the joint femily property which 
would havo been allotted to the deosased had there been a partition immediately 
before his death. The praep is applied also to ‘cessor benefit’ in cases governed 
by Marumakkattayam or Aliyasantana rule of inheritance. But ‘in order to 
arrive at the value of the deceased’s share which would have been allotted: to him 
had there beon a partition before his death, the principal value of the entire property 
of the joint ily should be estimated. The value of the benefit accuring’ or 
arising from the cesser of an interest ceasing on the death of the deceased shall 
under section 40, be the principal value of the property (a) if the interest therein is 
extended to the whole income of such property; and (b) in case tho interest extended 
to less than the whole income of the preperty, the value of the benefit should be 
the principal value of an additicn to the property equal tọ the income to which the 
interest extended. ` Í 


It would be proper, and necessary, in our opinion to understand the words *“‘ pro- 
P “interest”, and “benefit” in the context and in the light of these provisions. It 
ollows that though property, or an interest in property may-well be included in the 
definition of the term “ pro ” still it may or not be so for purposes of a parti- 
cular section inthe Act. For instance, it is only, property that passes in the sense 
of passing hands by way of inheritance, or other form of devolution, which seems 
to attract section 5. Likewise, for purposes of section 6, it must be property which 
tho deceased at the time of his death was competent to dispose of. ,So also, for 
application of tho first part of section 7 (1), it shc uld be such interest in property, as 
on its cessor the benefit that accrues or arises should be referable to the whole or 
Joss than the whole income of the property. The implication is that if this measure 
in terms of income of the propsrty is not apposite to the cesser of an interest, it will 
mot be an interest such as is contemplated by section 7 (1). The inclusive provision 
of the sub-section does not seem to affect this construction as the principal value of 
the class of interest within the coverage is valus accruing to the members contained 
in section 39, and not on tho basis of valuation of benefits from interest ceasing of 
death under section 40. It is clear from the language of section 49 (b) that the cesser 
benefit by ceasing of the corresponding interest is an addition to the property equal 
to the income to which the interest extended. 


Having regard to the nature of the interest a widow has, under section 3 (2) of 
the Hindu Women’s Right to Property Act, 1937, wedoubt whether it is at all an 
interest ceasing on her death within the contemplation of the first part of sub-sec- 
tion (1) of section 7. So long as the widow did not work out her interest by asking 
for partition and separate possession of her husband’s share in the joint family pro- 
porties she is not entitled to any spocified part of such properties, or the income 
toferabls to it. © The entire properties are owned by the coparcenary, and so too the 
income therefrom wholly belongs to it. Each member of the coparcenary is- 
-entitled to be maintained out of the income, and so too the widow of a deceased 
-coparcener ; but the expenditure to be incurred, and its quantum in respect of main- 
tenance rested on the discretion of the karta of the joint family. Tho result of the 
fluctuation of a coparcensr’s interest in the joint family properties is but reflected 
-only at ths partition thereof. But before, then, the idea is but notional. There 
may be births and deaths of the coparceners in a joint Hindu family, but they have 
no effect in a sense on the coparcenary as such, which remains the same. The 
~widow’s interest under section 3 (2) of the Hindu Women’s Rights to Property 
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Act, 1937, is not that of a coparcener as we shall presently see. But even so, her 
statutory interest is of undefined character before- partition. We are of the view, there 
fore, that on the widow’s death there was no cesser of any interest she had in the 
joint family property, and that in any caso, her interest being entirely undefined, it 
lapsed at her death, resulting in no change in the coparcenary property as such 
and her interest cannot Properly be regarded as an interest in property 

meaning of section 7 (1) Gree) We a O owns E  areos, on 
the cesser of hor interest. The income of the joint family properties is available to 
the coparcenary both before, and after her death. Apart from that, the scheme of 
the statute, in the light of section 40 (b) is that any interest in property not capable 
of measurement in terms oe ee ee D Tar of secticn 7 (1). Attorney- 
General of Ceylon v. Arunachalam Chettiar, supports this view. In Gartiside v. Inland. 
Revenue Commissioners?, with reference to section 7 (7) (a) and (b) of the English Act 
which corresponds to section 40 (a) and (b) of our Act, it was observed, at page 718 : 

“This shows that.for the cesser of an int to give risetoa c for duty, it must 
be possible to say of the interest that it extended to the wholeincome, or to a tepart of the 
income. This notion of definite extensionis, in my opinion, vital to the understanding and 
working of section 2 (1) (6) and consequently of section 43 of the Act of 1940.” 

Reyes 1) (b) isin pari materia with the first part of section 7 (1) of the- 
Indian Act. For the Revenus, our attention was invited to Kuppathammal v. 
Sakthi*. But we do not think that the learned Judge in that case meant to lay down. 
the law to be that the widow of a Hindu deceased copatcener is, by reason of her 
interest under section 3 (2) of the Hindu Women’s Rights to Property Act, 1937, 
entitled without effecting partition, to any definite share of the income of the joint 
family, properties. In our opinion, it follows that the charge to estate duty in thia 
case cannot be sustained as valid under the first part of section 7 (1). 


There is evon less justification, as it séems to us, for the Revenue to invoke the- 
extended scops by’ tho inclusive coverage of section 7 (1). It goes no farther 
that a coparcenary snteroeei0 The jaune a proporty o a Hindu family go 
by tho Mitdkshara ooasing on the death of coparcener shall be, danei o peas 
to the extent to which a benefit accruss or arises by the cesser of such interest. We 
Se opon ray ap ig a a deceased coparcener under 
section 3 (2) o the Hindu Women’s Rights to Property Act, 1937, 18 in no sense a 
ooparcenary interest. It is well settled that the widow is not a coparcener, though 
she is a member of a Hindu joint family. Satrughan v. Sabujpari*, pays this’: 

i. du coparcenary under the Mitakshara schoolconsists of malesalone ; itincludes 
BO Sods Perales by birth or adoption iatereat LA tae eopartenary y property. The once 
of coparcenary property is unity of ownership which is vested in the whole bedy of coparceners. 
Whileit remains joint, no individual meet ae eee ee ea property that he has a: 

definite share therein.: The interest of each co: ny rere ean Daa rea by 
deaths, and liable to be diminished by the b of sons to coperceners iso ci only om TENA E thee 
the coparcener can claim that he has become entitled to a two principal inci- 
dents of coparcenary paren pope perty are: thatthe interest of coparener devolves by survivorship and ot 


by inheritance ; and t male Issue of a coparcener acquires an 
perty by birth not as representing his his father but in his own qedependont right safes by bith.” a 
. Tho widow gots a right to the interest of her husband in the Joint family pee 
porties under section 3 (2) of the Hindu Women’s Rights to Property Act, 1937 
not by any right by birth but by force of the statute. The basis of her right is not 
her birth, but the statute. Nor does her interest under section 3 (2). devolve on the 
coparconary oa‘her death ; but it merges with the coparcenaly proporty in that 
evont: In the sams case which wo just now noticod, the Supreme urt pointed 
out: 
“Tf the widow after boing introduced into family to which her husband belonged does not seek 
partition, on the termination of her estate, her interest will merge into the coparcenary property.’” 
It'is clear, therefore, that the interest of a widow under section 3 (2) of the said 
Act is not ccparcenary interest within the meaning of setion 7 (1). It is true that the- 


i. 1958) 34 LT.R. 4. (1967) 2 SCJ. L n: (1967) 1 S.C.R. 
. Hoes) 217. 16 : © (gs) PLT.R. 63, 7: ALR. 19678.C. 272. 
3 AJR. 1957 Mad. i 
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expression “coparcenary interest” has been used in the sub-section even in respect . 
oft the joint family property of a Hindu family governed by the Marumakkattayam 
or Aliyasanthana Law. In the context, that expression only means as apparently 
Mammad Koyi v. Assistant Controller of Estate Duty? a case of a mohamedan tarwad. 
was inclined to think. But we seo no justification why the expression “a coparcenary, 
interest in the joint family property of a Hindu family governed by the Mitak- 
shara” should be understood not in the light of the exposition by that school of 
the Hindu Law, but as mere joint interest in the joint family property of a Hindu 
family. The Legislature must be taken to have had in mind wW. enacting sec- 
tion 7 (1) the incidents of a ooparoenary interest in the joint family pioperty of a 
Hindu family governed by the Mitakshara. Woe fiad no in Mammad Koyi v. 
Assistant Controller of Estate Duty? which compels us to a different view. 
Section 7 (2) read with section 39 (1) and (3) leaves no room for doubt that a copar- 
cenary interest in the joint family property of a Hindu family governed by the 
Mitaksbara law isa coparcenary interest in such family property as expounded 
by the Mitakshara. 


We answer the o quostion in soni of the accountable persons, with costs. 
Counsel’s fee Rs., 


T.KLE. = D Answered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘Present :—MR, Justice K. VEERASWAMI AND MR. Jdsrior T. RAMAPRASADA. 
Rao. i 
Jain Jari Stores, Madras -. .. Potitioner® 
De 
The State of Madras, represented by The Additional Special 
Commercial Tax Officer for Appeals, Madras City and : 
another _ Respondents. 
Madras General _ Tax Act Ux of 1939), s pa 2 PONT. (2), Proviso and 12-B— 
and scope—Ceniral Sales Ti of 1956), section 3 (b)— 
Scope and effect of—Dealer in Madras hacen textile goods abroad—Railmay 
receipt mada in name of forsign non-resident dealer as consi consignes and received 
by local ageat of seller—Assessee paying local agent securing railway receipt and 
collecting consignmsnt of goods—Sale where effected—Sales by assesses of such goods— 
If first sale liable to additional tax as first sale—Finding on issue by Sales Tax Officer 
Wager lata ale ose Macaca binding on High Court in revision—Interpreta- 
tion of statutes—Subsequent legislahon—Use of in construing earlier Act. 


The assezsce-firm, a dealer in textiles carrying on the business of buying and 
selling sach goods in Madras, was registered as a dealer under the Madras General 
Sales aaa yes 1ġ39. For the relevant years 1956-1957 and 1957-1958, the 

spate to an additional tax on its assessable turnover under section 
3 sa of ‘the Act. The assessable turnover represented the price of textile goods 
purchased by the assessee firm from the local agents non-resident principals and 
E ee ee ae 
that the sales by the assessee were only secon: sales and therefore not taxable, 


The course of dealing in the purchase by the assessee was as follows : 


The railway receipts were invariably taken out by the non-resident showing 
himself as the consignor 8 as well as the consignee. The railway receipts were recei- 





1. (1961) 2M.LJ.372: LLR. 1962 Mad. Mad. 36. 
31: (1961) 43 LTR. ŒD) 1: AIR 1%2 
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ved by the local agents or the branch offices of the non-resident 

pondence was between the assessee and the agents or branch 
ment to the local agents or to the bank as the case may be, the 
railway receipts and ultimately collected the goods. The loca 
a prominent role in the integrated activity, and the case of t 
the goods after importation. were sold by the agent, who is a 
he: contended, constituted the first sale in relation to the 
local agents were “* dealers” under the Explanation to the def 
in section 2 (b) of the Act, and therefore the sales ney e the ass 
the field of taxation, being second sales, . 


For the Department, it was contended that as the transactid 
State journey of the goods in question, the principle of section, 
Sales Tax Act, 1956, redd with Explanation I thereto would a] 
State transport of the goods commenced at the time of the de 
and terminated at the time when delivery was taken from thx 
the movement of the goods terminated only when the asses: 

-them, that in: spite of the intermediate role played, part tak 
rendered by the agent, there was a conceivable nexus betwe 
dealer and the assessee as regards the goods in question and 
by the assessee should be deemed to be the first sales. The deg 
on, section 3 of the Central Sales Tax Act, which came into j 
1957, and urged that the special concepts as to movement by 
from that date onwards and the assessee’s transactions could 1 
as mers sales as from that date. 


Held : (1) In deciding the question as to whether the text 
‘by the assesses after the same were subject to a first sale by : 
the State of Madras and after the said goods were imported 
outside, the assessee who secks to escapo the clutches of the 
establish that the sales effected by the assessee were second ss 
is on the assessee who is obviously in the know of all things 
reference to the goods, to prove to the hilt that the goods were 
first sale in the manner pecs bet by section 3 é) « of the A 


(2) The limited and special meaning attributed to the 1 
from one State to another by rail under the Central Sales Tax Ac 
not be read into the plain and unambiguous language emple 
General Sales Tax Act, 1939. The Central Act being of a l 
provision, for movement of goods by rail therein sx facie not 
with a similar provision in the Madras Act, and there being: 
earlier Madras Act, the Central Act cannot be looked to f 
guidance, 


(3) There is no warrant for the contention that the mo 
rail should be deemed to have terminated under the proviso t 
Madras General Sales Tax Act, 1939, only when the goods ar 
The word “ import” in the section sh d be read in the px 
bring in or to bring from abroad, and such bringing is effectua 
arrive. In so far as the instant transactions of the assessec are 
sales effected by the assessee after it the textile gooc 
agent of non-resident dealer. involves a sale and t 
sale by the agent to the assessee. : 


; g9 The agent of the non-resident supplier was a “ dealer 
ing of section’2 (b) of the Madras General Sales Tax Act read w 
thereto. The first sale of the imported into the State of ] 
by the agent of non-resident er, and the sale by the assess 
thereof and is not, therefore, a taxable sale liable to pay ad 


Raila nba e OTY the idea that'the dealer resident 
outside who effected the sale is accredited agent in Madras still remains 
Se ee ee oe ee 
is the second sale. ~. 


(5) ‘Where an ultimate finding on an issue is an inference from facts found, 
on the application of any principles of law, there is a mixed question of law and 
fact, án ta rente fam the bets Gund Lra E case tsa Gascon or law aad 
- is open to review by the High Court in revision under section 12-B of the Madras 
General Sales Tax Act, 1939 (section 38 (1)-of the Act of 1959). i 


(6) Where such a finding has been arrived at not after examining thoroughly 
the Sapper sore Powe Wy ea but as the result of an independent invest- 
the back of the assessee and examining a d party whose name 
Sas ct tents gioco Os lve he ooo Date lett E scour al tae ete 
phe reper tok oft and by applying negative tests to positive data, the pro- 
cedure is no y erroneous but is clearly arbitrary and opposed to the principles 
of natural justice, the assessee not having been, given any- opportunity to state 
' his view about the stranger witness or to cross-examine him. The finding so 
arrived at without applying the correct-law would bristle with an error apparent 
., on the face of the record and cannot be accepted as binding or conclusive and 
' the High Court would be j in examining the record for itself and to arrive 
at a correct, legal and just conclusion. 


(7) It is an accepted canon of law that subsequent legislation on the same 
subject may be looked to in order to ses the proper construction to be put upon the 
earlier Act, where the earlier Act is ambiguous, But when that is not so and.the 

_ later Act is not the same subject and there is no ambiguity in the earlier Act, this 
. rule is not applicable and. the later Ant neod not be looked to for aaa pon 
guidance. ; 

Case-law referred. 

' Petitions: under section 38 (1) (b) of the Madras General Sales Tax a 1959 
and section 12-B of the 1939 Act praying the High Court. to revise the order of the. 
Sales Tax Appellate Tribunal, Madras, dated 17th April, 1959 and made in T.A. 
No. 1028 of 1958 (Appeal 67/58- 9, dated 3rd October, 1958 relating to the assesse 
ment year 1956-57 on the file of t c Additional Special Commercial Tax Officer for 

Madras Gi City against ken No. A-3 450/56-57, dated grd March,19 

on the file of the Deputy Commercial Tat Offi cer, Godown Division, Madras 
ey order dated 2nd December, 1965 in T.A.No. 657 of 1959 (Appeal No. 206 of 

959-60 assessment year 1957- 58 on the file of the Appellate Assistant Commissioner 
(eocatercial Tax), North Madras against A-3 450/5 57,58; da dated 31st AEA 1959 
on the file of the Joint Commercial Tax Officer II, City). 

` V.K. Thituoetkatachari for V. Thiagaraján, MA. Rajagopalan, F. Srivoaio and 
PV. Marthandan, for Petitioner. 


. The Special Goverment Pleader (M.S. Ramaswami) for Respondents, 
: "The Order of the Court was made by 


Ramaprasada Rao, F.—The petitioner firm-assessee, a dealer in textiles was 
carrying on business of buying and selling such goods in Madras. Thel assessee 
was a registered dealer under the Madras General Sales Tax- Act, 1939. For-the 
yoars 1956-57 and 1957-48 the petitioner was assessed to an additional tax on ‘its 
assessable turnover as per section 3 (2) of the Act. The assessable turnover: ake 
sented the price of textile goods purchased by. the assessee firm from the local 
of non-resident principals, and, according to the assessee, the goods were su eat 
to a first sale at that point. “The petitioner would also state that such purchases 
were made either through agents as such or through branch offices of the non-resident 

principals or through del credere agents with full rights to deal with the goods. The 
petitioner’s case is that the textile goods were dealt with by such agents, branch offices 
ot del credere agents of non-resident principals as dealerswithin the meaning of section. 


aww so - oe aano Bdsrhas sher suwa mee dha: >: + i Lavrev 


14 (ay of the Act. The petitioner has produced a declared statement giving particulars 
about the purchases from such local agents, the date of receipt of the railway receipt, 
the date of collection of the railway receipt and the mode of payment for the value 
of such goods. In fact the relevant facts in the instant case were noted by this'Court 
in Faia Jari Stores v. Stats of Madras, which related to the year 1956-57. .On. ap 
by Special Leave to thé Supreme Court, the order of this Court wasset aside andthe 
P ings remanded tọ this Court for disposal according to law, Whilst remanding 
the case, the Supreme Court in Jais Jari Stores v. Stats of Madras*, observed as follows: 
“ Wo are of the view, having regard to the circumstances, that the case should 
-, be.remanded to.the High Court.to determing the. questions whether the t of 
~ the non-resident supplier was the agent covered by the Explanation to the ition 
. of the word “ dealer,” in section 2 (), whether the property in the goods purchased 
by, the assessee p within the State of Madras, whether the sale ‚was effected 
by.a dealer resident within the State of Madras, and wheather such sale took place 
after the goods were imported within the State of Madras, The High Court after 
determining those questions will proceed to dispose of the claim made by the 
, assessee according to ‘Jaw, . The High Court may, if it is nepessary, call for a 
finding from the taxing authorities on those questions.” ay 


Before the Supreme Court disposed of the matter as above, Tax Case No. 262.0f 1966 
which related to the year 1957-58 was summarily dismissed by this Court on 11th 
October, 1966, as the point involved was then covered by the judgment in Jain 
Jari Stores v. Stats of Madras? After securing an order of remand from the Supreme 
“Court, the petitioner filed Tax Civil Miscellaneous Petition No. 88 of 1967 to review 
‘the order of this Court, dated 11th October, 1966, and sought for a revision of 
the order of the Sales Tax Appellate Tribunal, Madras, dated and December,1965 
and made in T.A. No. 657 of 1959. This Court, in view of the remit order by the 
Supreme Court in which certain vital questions have to be determined, entertained 
tho lication for review and directed notice. Incidentally the papers in Tax 
Case No. 148 of 1959 which has come once over to the file of this Court on remand 
for determining the correctness of the order passed by the Sales erin Ce 
Tribunal in T.A. No. 1028 of 1958, dated 17th April, 1959, were fo ed to the 
joint Commercial Tax Officer, Godown division, to record his findings on the ques-' 
tons formulated by the Supreme Court and relating to the years 1956-57 and 
4957-58. In accordance with the directions of this Gourt, given as above on 28th 
vember, 1967, the Joint Commercial Tax Officer, .Godown division, ‘has filed 
a report after raising four questions. The questions and the relative answers are 
Set below: `- mais dy f 
({) Whether the agent of the non-:. No. As discussed ‘above, it has 


resident lier was the agent covered: by`.' not been proved by the pi 
the explanation to the definition of the word _tioner and it has also 
dealer in section 2 (b) of the “Madras ` denied by one of the agents 


“that, he is not a dealer as’ 
defined in section 2 (bJ of 
Madras General Sales: Tax 


General Sales Tax 1939. 


4S K , S _,, Act, 1939 
(#)} Whether the property in the goods — Yes. 
by the assessce passed within the 
State of Madras? . 7 : ee i 
(ii) Whether the sale was effected by No. The sale was effected only 
‘dealer resident within the State of Madras? by the non-resident dealer 


direct .to the buyer in this- 
cae oy a . State (petitioner), who took 
: delivery of tha goods in all 

cases from. the carrier. 





1. ,(1962):13 S.T.C, 220. 2. (1967) 20 8.T.C. 381, 387 (S.C). 
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(iv) Whether such sale took place after The petitioner is the first dealer 
the were imported within the State of who sold the goods. after 
Mi te - 1 import. The sales by the non+ 

. T ae ' resident doalers to the peti- 
tioner are in, the nante of 
: inter-State sales. 
He conchided. ha the nature of business and the mode of transaction for both the 
years 1950-57 and 1957-58 are the same. The matter thus comes before us on 
report of the Joint Commercial: Tax Officer, Godown division. ' 


The primordial consideration in the subject under review is to find whether, the 
textile goods in question were sold by the petitioner after the same were subject to 
a first sale by a dealer who is residing in the State of Madras and after the said goods 
were imported into the State of Madras from outside. In cases lke this it is the 
petitioner who intends to escape the clutches of the taxing net that should establish 
that the sales effected by him in relation to these goods were second sales. This is 
-what is commonly known as the burden of proo KÄ Such onus of proof is essentially on 
the assessce who is obviously i in the know of all things and dealings with reference to 
‘the goods in question and it is for Kim who intends to claim an advan to prove 
to the hilt that the textile goods were already subject to the first sale in the manner 
prescribed under section 3 (2) of the Act. ` 


The statement of dealings, a pattern of which was pee to us in Court, 
contains the following details 
** (a) the name of the vias Maini party; 
(b) the date of the invoice; í : 
(c) the date and number of the railway receipt;, ' 
(d) the date of the receipt of the railway receipt; ` 
(e) the date of clearance; 
(f) the date of payment and to whom the payment was made; and 
bane whether the railway receipt was sent through agent or branch office 
or 
Anvariably the railway receipts were eed out by the non-resident showing himself 
as the consigner as well as the consignee. The railway receipts are received by 
the local agents or the branch offices of the non-resident dealer, All correspondence 
is between the petitioner and the agents. After payment to the local agents or to 
the bank, as the case may be, th the assessee secures the railway receipts and ultimately 
collects the goods, Thus, therefore, the local agent AA a prominent role in the 


integrated activity as above and according to the assessee the after importation 
are sold by the t who is a resident, and this constitutes first sale in relation 
to the goods. the facts as summarised above are not disputed by the t 


“The ee therefore, would state that inasmuch as the local agent books the 

order and gets the order confirmed, gets seisin of the railway receipt because the 

goods were despatched to self and as the railway receipt, as a mercantile ee 

is transferred to the assessee after payment of price and as indisputably th 

of the non-resident owner of the goods was residing within the State of Maias 

the agent is a dealer under the Act and, therefore, the sales of the asseasee are beyond 
the field of taxation as they are second. sales. 


The learned Special Government Pleader, however, would state that as the 
‘transaction admittedly involves an inter-State joiurney of the textile goods in ques- 
tion, the principle in section 3 (b) of the Central Sales Tax Act, 1956; read with 
Explanation I t o would apply. His case is that such inter-State transport of 
the goods in question, which were admittedly delivered to a carrier for transmission, 
commences at the time of such delivery and terminates at the time when delivery 
is taken from such carrier. He would, therefore, urge that the movement of the 

oods in question terminated only when the aasessee took delivery of the goods and, 
diese notwithstanding the intermediate role played, part undertaken and 


ava ' z on o ada i aah r awo h Wana s: Larey 
assistance rendered by the agènt, there is: a conceivable nexus between the non- 
resident dealer and the assessee as regards the textile goods in ion and, therefore, 
the sale by the asstésee should be deemed to be the first Mr. V. K. Thiru- 
venkatachari, after tracing the historical development of inter-State trade and com- 
merce resulting in the passing of the Central Sales Tax Act, 1956, would state that 
the word import appearing in the proviso to sub-section (2) of section 3 of the Madras 
General Sales Tax Act, 1939, was there even prior to the passing of the Central Sales 
-Tax Act and therefore, the word import in this Act has to be understood in ‘its popular 
sense ee not to be interpreted by referring to section 3 ie the pla Sales ‘Tax ae 
According to him, the special signification given to concept of movement o 
goods by rail, envisaged in the Central Act, cannot be telescoped into the tant 
meaning that has to be given for such movement of goods under the Madras Gener 
Sales Tax Act. In fact, the Law Commission in its second report made it clear that 
it was for a limited purpose it became necessary for them to provide when the movo- 
ment of the goods is to be regarded as having commenced and terminated in cases 
where goods are delivered to a carrier for transmission to another State. The 
learned Counsel, therefore, urges that the cessor of movement of the goods take 
place when they arrive at the destination and Explanation I to section 3 (6) of the 
Central Sales Tax Act is only to provide for certain difficulties apprehended in 
such movement and which were not thought of in the case of movements by ship. 
He referred us in detail to the various cases under Article 28b of the Constitution of 
India and the various stages that Jed to the passing of the Central Sales Tax Act, 
to impress upon us that in all such cases there was no case which covered the trans- 
mission of goods by rail and that even if they did, they only point out that the move- 
ment terminated at the arrival of the goods in any particular State. “He invited 
our attention to the various cases starting from United Motors (India) Lid. v. The 
State of Bombay, Bengal Immunity Co. v. The State of Bihar3, Tata Iron and Steel Co., 
Lid. v. S. R. Sarkar?, Cement Marketing. Co. v. State of Mysore4, S. T. Corporation of 
India v, Stats of Mysors*, Kamala Mills v. Bombay State*, Singareni Collisriss Co. V. 
Commissioner of C. T.7, acd maintained that the word import appearing’in section 3, 
(2) of the 1939 Act should be given the same meaning aé that given in the above 
catena of decisions and the special meaning for a limited purpose given for the con- 
cept of movement of goods by rail in the Central Act cannot prevail. On the merits 
he would state that the assessce after purchasing the goods from the local agent who 
is a resident of the State who imported the goods, effected a'second sale of the goods, 
‘thereby being entitled to the benefit of the exemption set down therein. The 
learned Government Pleader in any event states that section 3 of the Central Act 
having come into effect from January, 1957, the special concept as to movement 
‘by rdil has to prevail from that date onwards and the asseasce’s transactions cannot 
be characterised as second sales on and from that date. 


Before we analyse the respective contentions, we would briefly state.whother 
in the instant case it is necessary to re-state the crystallised test as ised: by 
legal decisions in the matter of the appreciation of a sale in the course of import or 
export or sale in: the course of inter-State’trade and commerce. The latest pro- 
-nouncement on the subject, to which my learned: brother Veeraswami J., is a party 
i Larsen ra Toubro Lid. v. Joint Comal, Tax Officer’. There the Court! observed. 
‘(head note): , 2 a a : ; z 


“The casential tests of a sale or purchase in the course of inter-State trade, 
_ commerce and in the course of import into or export out of the territory of India 
_ ‘are: (1), whether there is movement of goods from one State to another or into- 


1. (1953) 4 S.T.C, 10 (S.C). a 

2. $193 S.C. 672 : (195 2S.C.R. 603: 5. 019 ‘CJ.131: ALR. 1963 S C.548 
1955) 2 MLJ. (SC) 168: (1955) 2AnW.R. 6 (1 CJ. 591 : ALR. 1965S C. 1942. 
iC 168 : ALR. 1955 S.C. 661. ae. . 538 : (1967) 1M.LJ., (SC } 
er (1961) I S.C.R 379 : (1960) 11 S.T.C. 6553 110: ALR. 1966 S.C. 563 


eu) nBl (1967) 20 8.T.C. 150 : (1967) 2M.LJ. 552. 


4. (1964) 2S.C.J. 287 : A.LR.1963 $C. 980. 
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or out of the territory of India, (2) whether such movement is occasioned by the 

contract of sale or purchase, and (3) alternatively whether, during such move- 

ment, the sale or purchase is effected by transfer of documents of title to the goods. 

The commencement and terminus of such movement should be delimited with 

reference to the two explanations to section 3 in respect of a sale of the type under 

section g (b) or the indicia mentioned in section 5 in relation to import or export 
- of goods, ‘These tests will only enable to determine the character of the transac- 

- tion as an inter-State one or in the course of import or export but will not help 
to fix its situs for jurisdiction to taxit. For that purpose, one has to turn to section 
4. Onco the tests under section 4 (2) are answered in favour of a State, that 
becomes the appropriate State having jurisdiction to tax the sale or purchase and. 
no other State will have the power to tax the same transaction. 

The contract of sale or purchase is given a sits at the dealer’s place of business 
where he sells. This is manifest from the definition of “‘ appropriate State ” and 
“ place of business’? as amended by the Central Act XXXI of 1958 with effect 
from 1st October, 1958, and this sai is woven into the texture of the tests 
under section 4 (2). 

What is the essence of the inter-State aat of a sale or purchase under 
section 3 (a) is that the inter-State movement of goods springs from the terms of 
the contract of sale or purchase or is incidental thereto. The movement of 

` goods need not necessarily be preceded by an agreement of sale or purchase but 
may be part of or incidental to it, or arises out of it. ` 

The dividing line between the sales or under section 3 (a) and those 
under section 3 (b) is that in the former the movement of goods is under the con- 
tract of sale or purchase but in the latter the contract comes into existence after 
commencement and before termination of the inter-State movement of the goods. 
In both the classes of inter-State sales or purchases under section 3 (4) and (b) 
what is contemplated is completed sales. But haw the salesor purchases under 
section 3 i 4 or 3 (b) are completed and where, are irrelevant for purposes of 
section 3 and (6).” 

In fact, the learned Judges have instructively summarised the position of taxation 
on sale ‘of goods prior to the Central Sales Tax Act, 1956. S from the Stats of 
‘Bombay v. United Motors Lid.}. they have traced the tidal devon with 
such precision and accuracy that i itis unncessary to re-state the same in this judgment. 
One aspect, however, which has been touched upon and which ground has not 
been covered is the scope of Explanation 1 to section 3 (b) of the Central Sales Tax 
Act. We, have already adverted to the view of the Law Commission that a sale 
or purchase effected by the transfer of documents during the movement of goods 
from one State to another, should be regarded as inter-State salesor purchases. 
‘But the Commission was confronted with certain suggestions and difficulties: in 
taking that view. ` For the limited purpose of the principle mentioned above they 
desired to provide expressly asto when the movement of ie goods is to, be regarded 
as having commenced and terminated in cases where goods were delivered to a 
carrier for transmission to another State. It is to achieve this object in inter-State 
trade or’commerce that Explanation 1, to section 3 (b) of the Central ‘Act has bean 
incorporated. We are, therefore, unable to accept the contention of the Revenue 
that the limited and special meaning attributed to such movement by rail under 
the Central Act should be read into the plain and unambiguous language employed 
in the Madras General Sales Tax Act, 1939. It'has to be remembered that the 
Central Act is of later origin and ex- “facis cid the provision for movement of goods 
by rail therein is not in pari materia with a similar provision jn the Madras General 
Sales Tax Act. Itis an accepted canon of law that 


“ subsequent legislation on the same subject may be looked into in order to see 
the proper construction to-be put apon: the earlier Act, where that earlier Act is 


ambiguous.” - 


1. (1953) S.CJ. 373 : (1953) S.C.R. 1069 : (1953) 1 M.L.J. 743 : A-I.R. 1953 S.C. 252. 
20 : 


t 
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‘This is not the case here. The Central Sales Tax Act which is 
Madras General Sales Tax Act, is not on the same subject; even 
no ambiguity in the earlier Act so as to look to the later enactment 
guidance. On.this ground also, we are unable to accept the « 
moyement of the goods by rail should be deemed to have ter 
proviso to section 3 (2) of the Madras General Sales Tax Act, 1 
goods were taken delivery. The word import means to bring i 
abroad. Such bringing, is effectuated once the goods arrive. - 
to search and find out some more events in the chain of causatior 
terminal of the movement of goods by rail.’ The concept adopti 
the Central Act is peculiar to itselfand not of general applicatio 
ing explanation sales within the meaning of Article 286 of the Gon 
before its amendment, or inter-State sales within the meaning of 
dents which explained inter-State trade, prior to the’ passing c 
‘Tax Act or such sales under the Central Act, we have no hesitai 
in so far as the instant transactions are concerned they are st 
assessce after it purchased the textile goods from the resident a 
dealer, Purchase involves a sale and this sale is the first sale | 
assessce, Wo are unable to agree with the conclusions arrived : 
. mercial tax officer that the agent of the non-resident supplier was 
the meaning of section 2 (b) of the Act read with the Expk 
pointed out by the Supreme Court in Sree Meenakshi Mills Lid. 
fax}, (head-note), i 


“ Where an ultimate finding on an issue is an inference to 
facts found, on‘the.application of any principles of law, there 
E law and fact, and the inference from the facts found is, in sut 

| of law,” - 


and is open to review by the Court. In this case, the reporti 
examining thoroughly the evidence produced by the assessee, m 
investigation and examined a partner of Shah and Company w 
even suggested to the assessec’s partner when he was examined ` 
that the facts disclosed by Shah and Company may not collate 
and substantiated by the assessee. The reporting officer applic 
‘to positive data which by itself is not only erroneous but is « 
The modus operandi adopted by him violates the principles of nati 
asecrsce was not given an opportunity to state his view about ! 
or to cross-cXamine the partner of Shah and Company. ‘The ull 
by the reporting officer,which he has to rest after applying the 
with an error apparent on the face of the record and offends na 
We have, therefore, oxamined. the record ourselves and we a 
agent in question of the non-resident supplier thus satisfies the : 
es the content of the Explanation to the definition o 
section 2 (6) of the Act. The goods were consigned by the nc 
self and his agent who is admittedly a resident in Madras ta 
goods by dealing with the railway receipt. The reporting offic 
the partner whom he examined was not speaking the truth w 
no case railway receipts were received by them. Tho staten 
supports the claim of the assessec that on arrival of the goods, 
Madras who dealt'with and sold the goods to them, In accept 
it as the fact in this case, after applying the correct law there 
that the Revenue has not laid before us any evidence to the cont 
by materials aliunds that such is not the normal inference. Ew 
sactions in a different perspective, the idea that the dealer residen 
the sale through his accredited agent in Madras, still remains 





1. (1957) C3. 1 : (1956) S.C.R. 691 (1957) (1957) 31 LT.R. 28 (S. 
4 AnWR.(S.C) 1 : (957) 1 MLJ. (S.C) 1; > 
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PE Gobi E E T on aac by the assessee is the 
second sale. Under the proviso to-section 3:(2) of the Madras General Sales Tax 
_Act, 1939, it is only. the first sale effected in the State of Madras by a dealer-who is 
residing in the State of Madras which is taxable, We have no.h:sitation in holding 
that the first sale of the textile goods imported into the State of Madras was effected 
by the: agent of non-resident dealer and that the sale by the assessec is a second sale 
thereof and is not, therefore, a taxable sale liable to pay the additional tax. The 
ratio in Gilda Textiles Agency v. State of Andhra Pradesh’, may be usefully referred to 
in support of our view. In that caso the transactions were very similar to that of 
‘the agent in the instant case. The Supreme Court was of the view that a non- 
resident either was a dealer itself or it became a dealer by: the fiction ‘created by 
section 14 (4) of the Madras General Sales Tax Act,'since in any event the non- 
_Tesident principals had done business in the, State of Madras. f 


í ‘In the course of arguments a “doubt was raised whether the agent in question 
is a dealer who is residing in the State of Madras, The proviso as itstood prior 

~to the amending Act.(Madras Act XXIII of 1957) contained only the words on 
the first sale effected in the Stats of Madras by a'dsaler. This was sought to be 
amended as doybts arose as to w constitutes the first sale by a dealer import 
of the commodity. By the amending Act, it was proposed to-make it clear that 
the reference is to the first sale by a resident dealer after i import. The Act was thus 
amended so as to levy additional tax on the first sale effected in the State of Madras 
‘by a dealer who is resi in' the State of Madras.’ Before the Supreme Court, 
it was not disputed that agent of the non-resident owner of the goods” was 
residing in the State of Madras. This aspoct, therefore, need not detain us. 

While therefore, determining the questions formulated by the Supreme Court, 
we answer that the agent , of the non-resident supplier was the agent covered by the 
Explanation to the definition of the word ‘dealer’, in section 2 (6), that the property 
in the goods purchased by the assessee passed within the State of Madras, that 
tale was offected by a dealer resident within the State of Madras and that such oe 
took place after the goods were imported within the State of Madras. 


À In conclusion, therefore, we set aside the order of the Sales Tax Appellate 
Tribunal, dated 17th ae 1959 in T.A. No, 1028 of 1958 and also the order of the 


Sales Tax Appellate T. , Madras, In T.A. No. 657 of 1959 and allow these 

two petitions with coat, one set. 
P.RN. sonaia : Petitions allowed. 
Orders set aside. 


. t =< 
i 1. (1962) 13 S.T.C. 738 (S.C). 
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[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. K. VHBRASWAMI, Chief Justice, Mr. Justicp M. NATESAN 
AND Mr. Justice B. S. SOMASUNDARAM. 
K. Manathunainatha Desikar ` a. Appellant * 


n y. 
Sundaralingam and others 7 + e. Respondents. 
Hindu Law—Religious endowment—Temple—Dedication—Founder laying down de- 
vohution of office to male descendants in male and female line from generation to 
generation—If voild—Rule in Tagore case against gift to unborn persons—Appli- 
fice of manager without any emoluments or profits attached—If 


“ property ”—Nature and characteristics of o y des emapatetineen of India (1950), 
Article 19 (1) ({}—Civil Procedure Code (V of 1908), section 11, Explanation VI 
—Parties and rererere = Decret tn repraseitttve tf bindi parson noro 


nomine party. 

Civil Procedure Code (V of 1908), Order 1, rule 8~Sco pe—If exhaustive—Death of 
party in p action—Only some legal representatives impleaded—Absence 
of fraud or co Heirs not impleaded, if bound by decree. 

Civil Procedure Code (V of 1908), Order 22, rules 1, 4 and 14—Scope of. - 

The dharmakartha or manager of a temple who has no emoluments attached 

‘to his office, but only. duties to discharge, has no personal’ interest of a 

beneficial character in the institution. The office of dharmakartha is no doubt 
a highly prized office but when no material benefits are attached to the office 
it cannot be considered “property” under the Hindu law. 


' The hereditary office of dharmakartha, even when no perquisites are attached 
to it, may, to a certain extent, be a legally protected interest; unlawful deniat 
oc deprivation, àr interference with the exercise of. the right-is actionable, 
but that does not make it a proprietary interest under the Hindu Law with 
all its incidents. It may carry with it certain powers over property, which are 
attributes ,of property, but the powers can be, and are, exercised by the 
dharmakartha for and on, behalf of the deity or institution .. In the scheme of 
devolution of the office for the administration of a public religious or charitable 
institution, when the dedication of property is of the completed character, no 
nights in the property are dealt with, the dharmakartha or manager having no 

‘interest in the dedicated property or profits therefrom.. The 

founder, when the dedication is complete, divests himseff of all proprietary 
rights in the property endowed. The deity, a juristic entity, is the proprietor 
who never dies but labours under physical disability which renders it necessary 
that its interests should be looked after in perpetuity. The office which the 
founder creates for attending to the affairs of a deity, is a thing of his own 
creation and if it is a bare office without perquisites, there is no property in 
it in the Hindu sense of the term. 

When the founder, on making a dedication of his property, provides for the 
management of the property by persons in succession in a manner which, 
according to him, is best fitted and proper in the interests of the foundation, he 
makes no transfer or gift of property, but creates an office of perpetual obli- 
gation to the endowment to enure as long as the endowment lasts. 

When the scheme provides for the management being vested in the male 
descendants of the founder both in the male and female line, involves the 
negation of the rule against gifts to unborn persons laid down in the Tagore 
Case L. R. (1872-1873) I. A. Gup.) 47: 9 Beng. L.R. 377, as in such a 
caso there is succession of life estates, in the office of manager or dharma- 
_ kartha. There is no prohibition in Hindu law against such a scheme of 


* Appeal No. 544 of 1961. `° ” ith i 16th January, 1570. 
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succession to trusteeship or office of manager or dharmakartha. The rule 
in Tagore case, L.R. (1872-1873) I.A. (Sup.) 47: 9 Beng. L.R. 377, does 
not apply to bare offices which are not property and which have not necessarily 
to be hereditary, but may be made hereditary by the founder who has a right 
to provide a special case of succession for the office. , The restrictions laid. 
down in the Tagore case, L.R. (1872-1873) I.A. Gup.) 47: 9 Beng. L.R. 
_ 377, does not therefore: apply to the office of dharmakartha which has no 
emoluments or profits attached to it. The successor to the office does not 
take the office solely in his right as heir to his predecessor, but pro formam 
doni as direct nominee under the rule of succession laid down by the founder.. 
Shri Govindlalji x. State of Rajasthen, (1964) 2 S.C.J. 715: A.I.R. 1963 
S.C. 1638, followed. ° . 


‘Manathunainatha Desikar v. Gopala (1943) 1 M-LiJ. 434: L.L.R. (1943) 

Mad. 858: (1953) 2 M.L.J. 699: I.L.R. (1955) Mad. 386, overruled. 

Manohar v. Bhupendra, (1933) I.L.R. 60 Cal. 452 (F.B.), dissented 
Quaere. Whether such an office of hereditary dharmekartha is. property. 

lity oe menneg oi ATTE O Uor ie onsaeaion, of Latin? : 
Case-law analysed and discussed. 


A decision: in a former suit. would be see diate ies tea Evil 
- Procedure Code, in a subsequent. suit brought by the same parties or. between 
persons who claim under the parties to the previous suit, litigating under the 
same title. Explanation VI to section 11 lays down that where persons litigate. 
bona fide a e E a a E EEEN ee 
for themselves and others, all persons interested in such right shall be deemed 
to claim under the persons so litigating. Rés judicata binds parties and also 
privies, persons who claim under parties on record.. A person not actually 
` claiming under a party to the former suit but who was represented by a party 
in the former suit in respect ofʻa right claimed in common for himself, is by 
Explanation VI deemed a party. 

Suits under, Order 1, rule 8, Civil Procedure Code, ‘are stances of the class 
“of suits termed representative suits. But they do not exhaust the classes of 
representative suits. Explanation VI to section 11, includes any litigation in 
which, apart from Order 1, rule 8, Civit Procedure Code, parties are entitled 
to represent interested persons other than themselves. 

A shebait a trustee of a temple, or dharmakartha or manager of a religious 
or charitable institution, each represents his successor and, therefore, a 
decree against bim will bind his successor. . 

Madhavan v. Keshavan, (1888) I.L.R. 11 Mad. 191; Jherula Das v. 
Jalandhar Thakur, (1912) 1.L.R. 39 Cal..887; Veerabhadra Varaprasada Rao 
v. Vellanki Venkatadri, (1900) 10 M.L.J. 114; Mt. Moti Bala Debi v. 
Satyanand, A.I.R. 1930 All: 348; Prosunno Kumari Debya v. Golab 
‘chand Baboo, L.R. (1874-75) 2 I.A. 145 at 152, relied on. 


Failure or omission to implead one of several legal representatives of a 
deceased party will not make the decree anytheless binding on the estate 
of a deceased party, if the estate is properly and sufficiently represented on his 
death so as to bind the’ successors to his estate. - . 


The representation af the estate of the deceased which vests in his heirs in 
a pending action is part of the law of procedure, as laid down in Order 22, 
rules 1, 4 and 10, Civil Procedure Code. The estate can be represented in an 
action even when some of the heirs are, without fraud or collusion, omitted 
to be brought on record. 
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Daya Ram v. Shyam Sundari, (1966) 1 S.C.J. 6: A.I.R. 1965 S.C. 1049 
at 1054; Mohd. Sulaiman v. Mohd. Ismail, (1967) 1 §.C.J. 24: A.I.Ra 
1966 S.C. 792; Chaturbujadoss Kushaldoss and Sons v. Rajamanicka Mudali 
.(1931) I.L.R. 54 Mad. 212: 60 M.L.J. 97. Dolai Malko vx. Krushna 
Chandra. (1967) 2 S.C.J. 149: A.I.R. 1967 S.C. 49;. Jagdish Chandra v. 
Kameswar Singh, A.I.R. 1953 Pat. 178 at 181, referred to. 

A against the decree of the Sout of the Subordinate Judge, Nagapattinam 

in Original Suit No. 21 of 1961. ` 


A. R. Ramanathan, for Appellant. 

R. Ramamurthi Iyer, R. Srinivasan and R. Ramachandran, for eens: 

This appeal came on for hearing beford the Honourable Mr. Justice 
Veeraswami (as he then was) and the Honourable Mr. Justice Natesan, the Court 
made the following order.. i 

The Order* of the Court was made by 

Veeraswami, J.—The correctness of the view expressed by a Division Bench 
of this Court in Manathunainatha Desikar v. Gopala’ as to the applicability of 
the rude of Tagore case? is in question in this appeal.. There; the Jearned Judges 
after examining numerous decisions, concluded : 

“It must therefore be taken as settled that the chebaiti office equally with 
the hereditary office of manager of a South Indian temple is a species of 
popat 1 A De coe a aT ‘are appli- 
cab. : 
In view of subsequent decisions, including Shri Govindlalji v. - State of 
Rajasthan? it will be open to question whether this view is tenable any longer. 
In Narayanan Nambudripad v. The State of Madras “the learned Chief Justice 
and Venkatarama Ayyar, J. 

"On th same principle the fact that tho tries have no right to partidpate 
in the income from endowment or its emoluments, is not a ground for 
bolding that it is not property for the purpose of Article 19' (1) (7) ”. 
But this view seems to run counter to the view of the Supreme Court in 
Shri Govindlalji v. State of Rajasthan.? The question whether a mere right to 
hereditary trusteeship to which no beneficial interest is attached, is property, is 
of considerable importance on. which the decisions prior to Shri Govindlalji v. 
State -of “Rajasthan* are not unanimous.. It is, therefore, desirable that the 
ee ee T The papers will De piaci 

the learned: Chief Justice for the purpose. - 

This appeal coming on for hearing before the above Full Bench in 
portuan Ch tne bad, oda at cedeo the Cort etivened: the’ following 
gment.. 

The Judgment of the Court was’ delivered by.. 

Natesan, J—This appeal has been placed before the Full Bench as the 
substantial question that calls for examination is the correctness of the view. 

by a Division Bench of this Court in Munataunainatha Destkar v, 

Gopala? about the applicability of the rule in’ Juttendramohun Tagore v. 
Ganendromohun Tagore?’ to the office of manager of a South Indian temple 
under a scheme of succession settled by the founder. The very scheme of 
succession and right to management of the properties of the temple now in 
question was the subject-matter of adjudication in Manathunainatha Desikar v. 





* Ath July 1966. (1872-1873) LA. Sup 
1. LER (1943) Mad. 858 : (1943) 1 MLJ. / 3. 964) 28. ei ZA LR 1963S C.1638. 
- 4. RUT Mad, 386:{1953) 2MLR 


2 (1872) 9 Beng. L. R. 377 (P.C.) : LR. 
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ge RA res judicata for consi- 
eration 

The suit, the decree wherein in favour of the plaintiff has given rise ta this 
appeal by the first defendant, is for a declaration that the first defendant is not 
entitled to be a joint trustee along with the plaintiff and defendants 2 and 3, of 
the temple to which the suit properties belong.. The first defendant’s right to be 
in possession of the suit properties as joint trustee is questioned and an injunction. 
restraining the first defendant from collecting rents and profits thereof or other- 
wise interfering with the properties is prayed for. The suit properties nanja 
punja and jart monaiof an extent of 106 acres and 33 1/2 cents situate in the 
village of Mappalam in Nannilam Taluk, East Tanjore District—admittedly 
endowed, belong to Sri Viswalinga Vaitheeswaraswami, a deity of the Hindu 
Pantheon, whose temple is located at Jaffna, Ceylon. The temple was founded 
by one Vaithilinga Chettiar, a remote ancestor of the parties, in or about tha 
year 1790, and it owns extensive properties in Jaffna, besides the suit 
ee pee ee a oe Bowe 1828 Under his will ted 20th. 
April, 1805, of which it A-L is registration copy, he prescribed a scheme 
for the due administration and management of the temple and its properties 
and the charities he founded. Briefly stated the will prescribes the devolution. 
of the right of management (office of Vicharanai Kartha) after his death, first. 
on his two sons, Gopala Chettiar and Kandappa Chettiar for their lives, and. 
after them upon his male descendants in the male and female lines. The will. 
drafted in old Tami and the syntax is rather; loose; but the intention of the 


of ascertainment. The provisions regardmg the management of the institution. 
are found in two places in the testament. In the first portion, property trans- 
lated, the following are enjoined to perform the trusts; sons Gopala Chettiar 
and Kanda Chettiar, in their male and female line, their descendants one 
generation ee ee a a 
Again, at the close of the will, the ion for continuous management is 
indicated requiring that the sons and descendants in the -male and female 
lines shall manage for long without fail. The Tamil words used are: 
“dirdai gyra N mG ¢ sr Gib (and) Quera ahh ¢ sr mtb’? The word 
‘adip’ méans lineage, descent or family. Though the word “jeh åw” used 
in the instrument can indicate both wale uid fanale children, from the testator’s! 
us of it while referring to the testator’s sons Gopala Chettiar and Kandappa 
Chettiar and use of the expressions “Ques” and “ye aa” it is er 
that the founder means by the expression male descendants and was providing 
for management by his male descendants. Directing that the trust shall be. 
performed with all religious zeal and bakthi, the testator expresses his intention- 
that the divine grace earned in the family should be retained in the family and. 
shared by his descendants in ths male and female lines. The words “from one- 
generation of male descendants to another” indicate that in any Hne the nearer- 
would exclude the remote. But, as there is recognition of equal and simultane- 
ous rights in both classes of defendants in the male and female 
fines, it is also clear that the nearer in degree in one line do not exclude the: 
more remote in another le. 


The pedigree annexed shows the members of the family and their descent 
from the founder Vaithilinga Chettiar and the perties with their ranks in the 
former suit and in the present suft. The appellant herein, the plaintiff in the 
Toimet nt aed the Oniy ou EE PAE eee No. 17 in the 
pedigree, is a grandson of Manathunainatha, No. 14 in the pedigree. While 
No. 14 is the great grandson in the male line of Gopala Chettiar the founder’s 


1. (1943) 1 M.LJ. 434 : LL.R. (1943) Mad. 858. 
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son, he went out of the line by adoption into the family of one Kandaswami 
Desikar. But Kandaswami Desikar was married to thnam, Gopala 
Chettiar’s son’s daughter. The appellant by the adoption became a descendant 
in the female line of the founder. Claiming his rights to the joint management 
of the endowments under the will, he filed the suit O.S. No. 20 of 1938 on the 
file of the Subordinate Judge’s Court, Mayuram, against Gopala Chettiar No. 19, 
Nagarathnathachi, No. 21, the widow of No. 18 a deceased brother of Gopala 
‘Chettiar, Thangathammal No. 22, widow of anather brother No. 20 of Gopala 
Chettiar, Ponnuswami Chettiar No. 29, and Vaithilinga Chettiar No. 30. Of 
course, Gopala Cheitiar No. 19, Ponnuswami Chettiar No. 29 and Vaithilinga 
Chettiar No. 30 were male descendants of the founder and unquestionably 
entitled to the management of the trust. Thè present plaintiff and defendants 
2 and 3 are the sons of this Vaithilmga Chettiar. The appellant charged Gopala 
Chettiar, Ponnuswami Chettiar and Vaithilinga Chettiar who were impleaded as 
ee Sa ee a ne oe ote ae eee 
for possession and management of the suit temple and its endowment in 
eee ee O with them. He prayed for an injunc- 
tion restraining them from interfering with his joint possession of the endowed 
Properties, the present suit properties. The learned Subordinate Judge taking 
the view that it was the intention of the testator that the succession to the 
office should follow the line of succession to the property of the family, but 
subject. to the qualification that the nearer in degree excluded the more remote, 
disallowed the plaintifPs claim to trusteeship, on the ground of his grandfather 
baving been adopted away from the family and on the ground that he was lower 
in descent than the contesting defendants 1 and 5 in that suit. ` 

Aggrieved by the decision of the Sub-Court, the plaintiff brought up the 
matter to this Court in appeal A.S. No. 387 of 1940. It is the decision therein 
that is reported as Manathunainatha Desikar v. Gopala. Pending that appeal, 
the Sth defendant Vaithilingn Chettiar died in October, 1940 and in his place his 
widow Kannammal and his two minor sons Kandappa No. 43 and Mutho 
Kayarohanan No. 44, present defendants 2 and 3, were brought om record as 
legal representatives on 21st April, 1941. The present plaintiff is the posthumous 
child of his father, born on 5th December, 1940, and he was not impleaded as a 


t to t n of the office of trusteeship and of trust properties, while 
Ree ee ae bogie senna Geen ie Cua ue ee 
ditary office of manager of a South Indian temple is a species of property to. 
which the restrictions emunciated in Tagore v. Tagore? are applicable. The 
scheme of management, by which the offices of trusteeship was conferred by the 
founder ‘of his descendants both in the male and female lines, was held valid, 
distinguishing the scheme of succession as one where each succeeding trustee took 
office not as the heir of his predecessor but pro formam doni, as a direct nominee 
under the rules of succession laid down by the founder. Pursuant to the decree 
that followed the decision of this Court, the present appellant took joint posses- 
sion of the office and the trust properties sometimes in January, 1943. 


Sh 








1. (1943) 1 MLJ.434: TLR. (1943) Mad. 2. L.R. (1872-73) LA. (Supp.) 47: 9 Beng. 
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The suit out of which the present appeal arises, was instituted by the 
plaintiff on 29th August, 1960, within three years of his attaining majority. 
Impugning the correctness of the former decision, the plaintiff claims that he 
and defendants 2 and 3 are alone the rightful trustees of the suit temple and 
its properties as the heirs of the founder. According to the plaintiff, as the 
will of the founder conferred trusteeship on his descendants both in the male 
and female lines contrary to the ordinary rules of the Hindu Law of Inheritance, 
it was invalid and ineffective to vary the course of succession. The trial Court 
bas overruled the plea of res fudicata raised in bar to the maintainability of the 
soit on the ground that the plaintiff was not eo nomine a party to the former 
suit. So far æ defendants 2 and 3 are concerned, as persons who were parties 
to tbe former suit, whether the former decision is right or wrong, they are held 
bound by the decision. As regards the former decision of this Court on the 
merits upholding the validity of. the scheme of succession provided by the 
founder, the learned Subordinate Judge has taken the view that he was con- 
strained to hold that the present appellant has no legal right to be co-trustee of 
the suit temple and its properties ‘in view of the devefopment of law regarding 
the construction of office of trusteeship being property. Holding that the 
plaintiff and defendants 2 and 3 are the descendants of the founder in the male 
line entitled to the office of trusteeship, the suit has been decreed as prayed for. 


The two questions that caH for consideration in this appeal are (1) whether 
the restrictions laid down in Tagore v. Tagore! are applicable to the office of 
trusteeship now under consideration and (2) whether the plaintiff is barred from 
agitating the question in view of the prior decision on the matter. There has 
been very little discussion before us about the true construction of the will, and 
arguments proceeded on the basis that the will lays down a line of succession 
inconsistent with the general law of inheritance. There was no contention before 
us that the will should be construed as intended to create a known estate of 
inheritance. A doubt certainly arises by the reference to continuance of the 
charities by the descendants in the male and female lines as long as Vangeesha 
Gothram lasts. If the managesship goes to cognates also, the Gothram would 
change. May be the testator meant, as long as his descendants, whether in the 
male or female line, are there to carry on the office. Any way this doubt need 
not deter us, since it has not been contended before us for the plaintiff that the 
will according to its terms does not provide for simultaneous succession by the 
descendants in both male and female lines. In fact, the plaintiff has come to 
Court with the specific case that the will confers trusteeship on the descendants 
in the female line also. There is no question about the validity of the endow- 
ments itself or of the dedication of the properties for the benefit of the deity.. 
Hindu diety from ancient times has found expression in gifts to idols and images 
consecrated and installed in temples, to redigious institutions of every kind 
and for all purposes considered meritorious in the Hindu social and religious 
system. Under the Hindu law the deity is considered a juristic entity vested 
with the capacity of receiving gifts and holding property. Equally, religious 
institutions under different names are regarded as juristic entities capable of 
being the objects of gifts and holding them. When the dedication of property 
is made to the idol, the property vests in a juristic person. But ex necessitate 
rei-the administration of the property and the affairs of the deity or institution 
has to be in a natural person. The person thos in charge is variously referred 
to in these parts as manager, Dharmakartha, Vicharanaikartha, Uralars, Adikari 
or Huqdar also loosely as trustee. In this case, the claimants to the trusteeship 
have no beneficial interest in the properties of the endowment. No perquisites 
or emoluments are claimed as attached to the office as such. If the devolution 
M AMA te ET Ee SLES 
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of such an office provided for by the founder is hit by the rule in Tagore v. 
Tagore’ there is no doubt that appellant’e case has to fail on the merits. 


In Tagore v. Tagore) the principle against creation of estates and rules of 
inheritance unknown to Hindu Law by gifts and wills grounded on public policy 
ee by their Lordships of the Judicial Committees thus: at pages 


“The power of parting with property once acquired, so as to confer the same 
- property upon another, must take effect either by inheritance or transfer, each 
according to law. 


Inheritance does not, depend upon the will of the individual owner: transfer 
docs. Inheritance is a rule laid down (or in the case of custom recognised) 
` by the State, OE: TEATS EOE Se Ber rat OF podrvaduala, “ak Toe reasons of 
public policy. 

It follows directly from this that a private individual, who attempts by gift or 
will to make property inheritable otherwise than the law directs, is assuming 
to legislate, and that the gift must fail, and the inheritance take place as the 
law directs. “This was well expressed by Lord Justice Turner in Soorjomonee 
Dossee v. Denobundoo Mullick.* “A man cannot create a new from of 
estate or alter. the line of succession allowed by law, for the purpose of carrying 
out his own wishes or views of policy.” 


‘lheir Lordships laid down another principle that a person who takes under & 
gift or will either in fact or in contemplation of law should be in existence at 
the time when the gift or bequest is to take effect and the estate to be taken 
must be one recognised by law. This later rule prohibiting gifts to unborr 
persons has been modified statutorily and we are not concerned with-the statutory 
modification. The Tagore case} was concerned with the right of succession to 
private properties, the will containing limitations in ‘favour of persons unborn 
at the time of the death of the testator and thé limitations describing an inherit- 
_ ance in tail which their Lordships have referred to as novel mode of inheritance 
inconsistent with Hindu Law. Manifestly, the rule in ‘Tagore caset. applies to 
parting with property once acquired which has to be by transfer or inheritance. 
The Judicial Committee since laid down that the ruling in Tagore case’ that all 
estates of inheritance created by gift or will in-so far as they are inconsistent 
with the general law of inheritance are void, is applicable to an hereditary office 
and endowment as well as to other immoveable properties—See Gnanasambanda 
Pandara Sannadht v. Vellu Pandaram® and Ganesh Chunder Dhur v. Lal Behary 
Dhur*. In Tagore Case! while enunciating the principle in general terms, the 
Judicial Committee did not mile out the possibility of exceptions to the mle. 

They pointed out: 

“Their Lordships, adopting and acting upon the. clear general principle of 
Hindu Law that donee must be in existence, desire not to express any Spar 
as to certain exceptional cases of provisions by way of contract or of 
tional gilt or marriage or other family provision, for which authority may 
be found in Hindu Law or usage”. 


In Collector of Madurai v. Moottoo Ramalinga as their Lordships 
Jaid down : 
‘Under the Hindu system of law, clear proof of ae will outweigh the 
. written text of the law.” < f 


73) L.R. LA. (S 47 (64-65 69: 10 M.LJ. 29 
OLR Ma. oe) £ 4 (1936) 71 M.L J. 740 (P.C.} : LR. 63 
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in Shibaprasad Singh vy. Prayagkumari Debee! the Judicial Committee said: 


“A Hindu family, no doubt, cannot by agreement between its members, 
make a custom for itself of succession to family property at variance with 
the ordinary law. But, where a family is found to have been governed as to 
its property by a customary rule of succession different from that of the 
ordinary law, that custom is itself law.. The rule of succession in such a case 
is recognised by the State as part of the law of the family, though it is no 
more than the result of a course of conduct of individual subjects of the State 
constituting the family”. : 

No arguments based On usage or custom were addressed before us and the 
matter has to be considered without reference to any custom or usage as such. 
We have, therefore, to examine whether the scheme for administration of the 
endowment provided by the founder, involves creation of a new form of estate 
in property, and whether the office of Dharmakartha provided for under the 
scheme is property. If it is not property by ñŭtself, does the scheme provide for 
devolution with reference to ari hereditary office? As the prohibition is against 
creation of estates and rules of inheritance unknown to Hindu Law, the question 
whether the office is property has tc be considered. according to: the principles of 
Hindu Law. In Tagore v. Tagore? their Lordships prefaced their inquiry with 
the observation: “The questions presented by this case must be dealt with and 
decided according to the Hindu Law prevailing m Bengal, to which alone the 
property in question is subject”.. But they pointed out that, whilst rules of detail 
prevailing in England are to be laid aside, there are general principles affecting 
the transfer of property which must prevail wherever law exists, and to which 
Tesort must be had in deciding several questions of an elementary character, 
and as to which there is no precise authority. We also may have to draw here 
on certain general principles. : 4 : 

Wo shall first take up for consideration the character of the offica of Dharma- 
kartha of a temple with which this case is concerned. There is considerable 
difference between the position and functions of the Dharmakartha whose duties 
are secular on the one hand and Poojaries; Archakas, Mahants Heads of Mutts ` 
and Shebaits of North India on the other. The Dharmakartha is a mere manager; 
his liability will be that of a trustee, but be holds an office. The office may be 
Fe ee ee 
ber of families. At places superintendence of the village temple is found 
vested in the entire village community.. In Vidyapurna Thirthaswami ~. 
Vidyanidht Tirthaswami*. Subramania Ayyar. Officiating Chief Justice, advert- 
ing to the legal position of Dharmakartha of a temple, observed : 

“In the case of temples, the ideal person being the idol itself, the natural 
custodian of the property, who has no beneficial interest whatsoever in the 
‘endowments, but occupies the fiduciary position of a mere manager may not 
improperly be looked upon as subject strictly to the liabilities of a trustee”. 

In the same case, Bashyam Ayyangar, J., said: . E 

“The two classes of institutions, v., temples and mutts, are thus 
mentary in the Hindu Ecclesiastical system, both conducing to. spiritual 
the .one by affording opportunities for prayer and worship, the other by facili- 
tating spiritual instruction and the acquisition of religious know. 
presiding element being the deity or idol in the one, the learned and pious 
ascetic in the other........ in the case of temples, the endowments, whether 
in the shape of landed property or tasdik allowances, have to be devoted to the — 


1 (4932) I.L R 59 Cal 1399 at 1421 PC.): LR 377 . “ 
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carrying out of the specific purposes connected with the temple, le., the daily 
worship and the periodical ceremonies and festival—purposes defined and settled 
by usage and custom and generally recorded in what is known as the ‘dittam’— 
ma the Dharmakarthas are mere trustees for the carrying out or executing of, 
su trusts”. 


Again, in Ramanathan Chetti v. Murugappa Chettti’, the Judicial Committee 
observed : 


E EET E PEA is lic ea winnie T 
property attached to it. As regards the property the is in the posi- 
tion of a trustee. But as regards the service of tbe and the dutie 
that appertain to it, he is rather in the position of the holder of an office or 
dignity which may have been originally conferred on a single individual, bat 
which, in course of time, bas become vested by descent in more than one 
person”. 

In that case the temple was a Hindu temple dedicated for public worship, and the 
office of the manager of the temple was hereditary in the family of the parties. 
But the family had no beneficial interest in the property or income from the 
ne In Srintvasachariar x. Evalappa Mudaliar*, it is stated by Lord 
w: 


“Irt is of importance to observe that Varadappa is named and names bimself 
the Dharmakartha. This is in truth the legal equipollent to trustee. The posi- 
dion of Dhattiakartha is not that of a shebait Of a religio: wsttudon, Oxf th 
head of a mutt.. These functionaries have much a higher right with larger 
Sl ee ee a oa 


In the very learned judgment delivered in Vidyapurna Thirthaswamy v. 
Vidyanidhi Tirthaswami*, the distinction between these functionaries is 
explained. But a dharmakartha is literally and no more than the manage 
of a charity, and his right, apart front & may be in certain circumstances from 


- the question of personal support, are never in a higher legal category than that 
of a mere trusies”. 


In the instant case there is no question of any personal support claimed from 
the endowment. The Dharmakartha’s services with reference to a temple and its 
properties are just a bundle of duties and obligations, In relation to the endow- 
ment, he is the tolder of an honorary office with duties to discharge. A pious 
Hindu may’ accept the trusteeship though no material benefit is Invoived, as the 
office carries religious merit to himself, his ancestors and progeny. The office 
may carry some prestige and the Dharmakartha may receive honours. But such 
honours are not perquisites attached as such to the office: they are mere marks 
of respect commonly shown to visiting dignitaries. Referring to hondurg shown 
or precedents given to religious dignitaries without other religious ceremonies in 
a temple, Subba Rao, J., (as he then was) observed in Sinha Sea y. 
Ranga Ramanuja* thus: 

“Even if theertham is given or other honours are shown in a particular order 
_ to a person holding an office, it does not necessarily follow that the said 
honours are part of the remuneration attached to the office; but it is a question 

of fact to be ascertdined on the evidence whether the said honours are attached. 
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i to the office as part if its perquisites in the sense that they 

E intégral part of the ritual to be performed: by the recipiént as 
- or are only shown to him as a mark of respect on the occasi 
the temple”. 


The learned Judge quotes with “approval certain observatii 
Aiyar, J., in Athan Sadagopackar ar Swamigal v. Elayavalli 
which are relevant in this context. The learned Judge says: 


“i the next question of law-is whether such honours 
+ js presence et God con be legally attached to the oic as 
` other „words, can honours be legally claimed by anybody as 1 
- in a temple? When a trustee chooses to parade the temp 
. danging girls: before a high official-or any ther person and 
: dams, ete., he does it in order to’show ‘honours’ to that per 
does it without prejudice to the conduct of the rituals and « 
tempie, he alwaya says that the God of the temple Himself cor 
the official or other persons as God’s guest and shows him 
Such persons to whom respect is shown cannot in my opin 
. ‘honours’ ag a legal right, but as“a favour shown by the ten 
“honours in the strict eye of the Sastras cannot be called hon 
doles condescendingly given by the temple deity as a favour 


Such being: the true character of the office “of Dharmakarth 
consider whether the office has any element of property and c 
as property in the Hindu sense of the term’as to attract Tago 
‘Hindu Law recognises: ownership in moveablts and immov 
ughten in his Principles of Hindu Law, at page 1, says: 
“Property according to the Hindu Law is of four description 
ancestral and acquired. I use. the terms real and personal in 
- terms- movable and immoveable, because, -although the lat 
-furnish a mere strict translation of: tha,expressions in -the 
‘Hindu,’ classes- amongst things immoveable, ,property. which i 
nature, such as slaves and corrodies, or assignments on lanc 
The distinction between moveables: and immoveables 
geen in the Mitakehara is stated thus in Mayne’s Hi 
Edition, at page. 318:- “The -father is -master of gems, pearls, < 
other (moveable property), But neither the father nor the gran 
whole: movable estate”. "Referring to ownership in property, 
of Yajnavalkya quoted in Mitakshara, Chapter I, section 5, 
ownership of father and son is the same in the land which 
the grandfather or in a corrody or in a chattel which belongs: 
office in question cannot be considered as land or-chattel. Isi 
three words used by Yajnavalkya for land, corrody and chatte 
Bhu, Nibandha and Dravyya- Sir Thomas Strange classes dues 
office with Nibandha, corrodies (Hindu Law, Vol. I, page 210). ` 
describes Nihandha thus: “In law, fixed or immoveable | 
corbdy Gr fied allowance Ganed by the Rajah or persed Ja 
received from the proceeds of a manufactory, mine, or estate”. 
Iyer’s translation of the Smriti Chandrika, 2nd Edition, at pe 
following illustration of Nibandka : (1) What is fixed by a 
form “I will give that in every month of Kartiky”—Jimuthaval 
para. 13: (2) Anyimag wici -bas peen promised, delivera 











1. (1913) M.W.N. 289. LR. 377. 
2. LR (1872-73) L.A. ‘(Supp ) 47 : 9 Beng. 


monthly, or at any other fixed periods—Srikrishna : _(3) A fixed amount granted 
by the king or other authority receivable from a mine or similar fund-— 
Kalpataru: (4) So many leaves receivable from a ‘plantation of betel, -pepper, 
or s0 many nuts from an orchard of areca—Mitakshara Chapter I, section 6, 
para. 4: (5) A fixed pension receivable out of mines or the like and settled on 
him and his heirs by the King or other benefactor—II Digest, page 258., The 
learned editor gives the following- translation of the word Nibandha. “A corrody 
signifies a permanent allowance received. from saleable articles, in virtue of,an 
agreement or promise”. In -Maharana Futtehsangji Jawat Sangji v. Dessai 
Kullianraifi _Hekoomutraiji’ refecring to the translation of the word. Nibandha 
as corrody in English, the Judicial Committee -remarked. that -they would prefer 
to use the Sanskrit. word, inasmuch as they do not think that: “corrody”’ is a 
very happy translation. of it, “cordy” being a word of medieval origin properly 
signifying a peculiar right, viz., the grant by the royal or other founder of an 
abbey of certain allowances out of the revenues of the abbey in favour of a 
dependent or servant. Illustrations of its use. under the Hindu system of law 
are found.in the judgment of the Full Bench of the Bombay High Court in 
Balvantray `v. Purushotam Sidheshvar+ and they show that the term is applied 
in its largest sense to any fixed or permanent allowance or payment or “to a gift 
of thing assigned upon a fund”. The case related to fees payable to the inqum- 
bent of the hereditary office of village joshi (astrologer). A reference to the Full 
Bench judgment shows that Nibandha of some description at least was considered 
as ranking with immovedables in all questions of ownership, inheritance and 
partition. In Krishnabhat Bn Hiragange v. Kapa Bhat* a question of limitation 
arose with reference to the office of hereditary priest of a temple. Though not 
annexed to or held by virtue of the ownership of any land, it was classed as 
Piece Ce E a In the course of 
his judgment, Couch, C.J. said: 


f “Tn Biberling on Inheritance, section 206, it is said that the right of per- 
E Cae eae al pepe a E aie aini is by 


dues or profits a it must b sujet fo be shared; but inch 
case it classes wi immoveables.” rw E a Wee hice a o8e vk oe 


“The important of this observation is that, in classing heriditary office as immov- 
able, the office is referred to as one which carries with it some emoluments.. 


custom these offices are considered eo to reat property. “In the Govern- 
ment of Bombay v’ Goava Mi Shri Girdharl lji* citing passages from Strange 
and Macnaughten, it is said : 


“These passages may perhaps tend to show that certain allowances “not 
secured upon land may, for purposes of descent, he included in term “Corrody” 
and rank with immovable property.” 


in Mcharana’s case + the Privy Council referring to Be lvantray Y; Piwi 
Sidheshwar? observed : 


“The statement their Lordships conceive. must be taken to import that the 
right to hold the office was matter of contest between thé parties; smite it tan 
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hardly have been held that, because the hereditary office was, in contémpla- 
tion of the Hindu Law, of the nature of immoveable property, fees recover- 
able by the admitted holder of the office from persons whose horoscope he 
might have cast, fell within the same Category........ csc eee cece cece eee eeee . 
It folly upheld the decision in -Krishnabhat. v. Kapabhat' and affirmed the 
correctness of the mule there laid down....:............: ‘The rule is shortly 
this, viz., that inasmuch as the term “immoveeble property” is not defined by 
‘the Act (Limitation Act of 1859), it.must, when the question concerns the 
right of Hindus, be taken to include whatever the Hindu Law classes as 
immoveable, although not such in the ordinary acceptation of the word.. 
“:To the application of this rule within proper limits, thein Lordships see no 
objection. The question must, in every case, be whether the subject of the 
suit is in the nature of immoveable property, or of an interest in immoveable 
property; and if its nature and quality can be only determimed by Hindu Law 
and usage, the Hindu Law may properly be included for that purpose. Thus, 
in the two cases on which the appellant relies, Hindu texts were legitimately 
used to show that, in the contemplation of Hindu law hereditary offices in a 
Hindu community incapable of being held by any person not a Hindu, were 
in the nature of immoveablee.” 


Their Lordships doubted whether the toda jiras right there in question would 
be ‘Nibandha’ within the strict sense of the terms.. Holding that the question 
whether toda, jiras kug (right to certain customary annual payments) is immove- 
able property within the meaning of the Limitation Act (XIV of 1859) is one 
which ought not to be determined by Hindu Law, they proceeded to consider its 
character upon the general construction to be given to immoveable property, and 
, interegt’ in Gnmoveable property as used by the Indian Legislature. In Collector 
aR He Thane v. Krishnonath Goyind* referring to the aforesaid decision of the 

udicial Committee, one of the learned Judges observed with reference to 
Nine Gas a es a and permanent character of the allowance, from 
whatever source derived, which entitles it by Hindu Law to rank with immove- 
ables. When there is no question of any perquisites or allowance being attached 
to the office of Dharmakartha, it cannot fall under any of the classifications of 

above set out. If it is an hereditary office and some emoluments are 
attached to it, it may be ‘nibandha’, Under the general law it is difficult to teem 
a bundle of duties and obligations as property in its widest sense. A definition 
of property, particularly immoveable property, is very difficult and what is 
property in one sense or for one purpose may not be so in anothen situation.. 
Both Bentham in his Theory of Legislation and Cooly in his Constitutional Law 
appear to favour. the description that “whatever a man produces by the labour 
of his hand or brain, whatever he obtains in exchange for something of his own, 
and whatever is given to him, the Jaw-will protect him in the use, enjoyment and 
disposition of’, as -having the attributes of property. Property is inoorporeal, 
if any right in the bundle of rights constituting such property satisfies-the test of 
acquisition, holding and disposal. separately. from the corpus. In his book on 
Tari praceoness 2h Ration. at nase 108; Salmond has this to say about proprietary 


inh gat gad VARs weiss ay eine ipeall operons antes 

‘ but only his proprietary as opposed to his personal rights. The former consti- 

tute his estate or property, while thé latter constitute His statis or personal 

condition. In this sense a man’s land, chattels, shares, and the debts due to 
him are his property, but not his life or liberty or reputation”. 


Bentham in his Theory of Legislation, Vol. I, at page 143, puts it thus: 
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ee ee 
the expectation of deriving hereafter certain advantage from a thing (which we 
BE kee eevee) By eae, Oe IE NE ee ee 


fs eae es as in the position of manager of the 
estate of an infant heir, we may aptly refer to the following definition of Black- 
stone with reference to property: ‘The inferior hath no kind of property in the 
company, care, or assistance of the superior, as the or is held to have in 
those of the inferior.” We have not heard it said guardianship is pro- 


party.. 


In Umayal Achi v. Lakshmi Achi, Varadachariar, J., held that the Hindu 
Women’s Right to Property Act was intended to apply only to property benefi- 
cially owned by the propositus and not to anything in the nature of a 
The widow claimed right to succeed to the trusteeship held by the deceased indivi- 
dually or jointly with others in respect of umerous religious and charitable trusts, 
In Angurbala v. Debabrata,* where a widow's right to shebaitship as property 
under the Hindu Women’s Right to Property Act arose for consideration, Mukher- 
jæ J. (as be then was) pointed out the peculiarities of shebaiti oghts where even 
though no emoluments are attached to the office of shebaitship, he enjoys some 
sort of right or interest in the endowed property, which beneficial interest has 
at least the character of proprietary rights. While holding that the Act in ques- 
tion would apply to shebaitship as a recognised form of property under Hindu 
A the decision in mayak Achy paet was distinguished with the observa- 
ons : 

“The learned Judge (Varadachariar, J.) observed himself in his judgment 
that there was little or no evidence as to the terms of the foundations in res- 
pect of any of the trusts ‘managed’ by the deceased. This observation, taken 
along with the terms of the document referred to in the judgment, would go 
to show that the deceased was a mere manager of the trusts and in respect of 
some of them at least he was the manager jointly with other persons....At 
any rate we have no materials to hoki that in regard to the trusts that formed 
the subject-matter OE eis Se tee aes | Ae Sey peneigal ge Peon 
interest in the trust properties.” 

The question whether ‘the hereditary right ioe nina a temple eoa 
under Article 19 (1) (/) of the Constitution has come up for discussion in some 
cases. In Shirur Mutt v. Commissioner, H. R. E. Board,* this Court observ- 
ed: a 

“Even in the case of a Dharmakartha or the manager of a temple, there may 
be instances where such a Dharmakartha is not merely a manager but also has 
beneficial interest in the property. In such a case also, the test laid down on 
behalf of the respondent would be satisfied. If there be however an instance 
where the Dharmakartha has no beneficial interest of any sort but is a mere 
manager with hereditary rights, there is no reason to exclude such a hereditary 

Tight of management even from the scope of property; but, however, it is not 

necessary to express a final opinion on this”. >: 

The learned Judge ` Venkatarama Ayyar, J., sitting with Rajamannar, C.J., 
held in _ Narayanan Nambudripad v. The State of Madras,‘ that 

ip is within the protection afforded by Article 19 (1) (f) of the Consti- 
tution, even though the trustee has no right to participate in the income from 
the endowment or its emoluments. It was said: 


(1945) F C.R..1 : (1945) FLI. 8:(1945) 3. PEER 1 M.LJ. 557. l 
tM 108 : A IR. 1945 F.C 4. (1953) 2 MLJ. 699: ILL R. (1955) Mad. 
2. (1951) SCJ 394: (1951) SCR. 1125: 386. 
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. “The nature and incidents of the office of hereditary trusteeship are well- _ 
settled by authority. It descends like partible property on the heirs of the 
trustees. Even females will be entitled to the office if they happen to succeed 
as heirs, vide Annayya Tantri v. Ammakka.: When emoluments are 
attached to that office they are divisible among the co-heirs. When there are 
no emoluments even.then the joint rights of the co-heirs can be exercised by 
all of them under an arrangement providing for management by turns. In 
Manohar v. Bhupendra,* a Full Bench of the Calcutta High Court held that 
the rule in thé Tagore case? was applicable to devolution of the office of heredi- 
tary trustees; and that was approved by the Privy Council in Guncsh Chun. 
der v. Lal Behary* and Bhabatarmi Debi v. Asha Lata Debi’... 0.00 


Thus there is ample authority for the view that trusteeship, where hereditary 
is in the nature of property PN asta tin! Seren, Shae sata the fact that the trustees 
have no right to participate in the income from the endowment or its emolu- 
ments, is not a ground for holding that it is not property for the purpose of 
Article 19 (1) (f). The word ‘hold’ is wider in its significance than the word 
‘enjoy’ and trustees who are in management of religious endowments can be 
said to hold office, though they may have no beneficial ititerest to enjoy. We 
are: accordingly of opinion that hereditary trusteeship is within the protection 
afforded by Article 19 (1) (f) even though there are no emoluments attached to 
the office”. 


The question was examined again by a Division Bench of this Court Rakes 
chandra Iyer, Officiating Chief Justice and Ramakrishnan, J.) in S. D. G. 
Pandara Sannadh' v. State of Madras* and it was observed : 


“Property is a thing which is owned; it need not necessarily be remunerative. 
Where a trusteeship is heritable the indicia of ownership, viz., possession and 
transmission to heirs is there; im most cases it is inalienable but that is by 
reason of the peculiar nature of the office and cannot for that reason make 
` the trusteeship any the less a property. In Krishna Bhat Bin Hiragange v. 
'Y Kaphal Bhat Bin Mabalbhat™ and Balvantray v. Purushotham Sidheswar? refer- 

“ence was made to the- standard text-books on Hindu Law to show that, in the 
Smrithis and commentaries, the hereditary office was assimilated to the immo- 
vable property. That was also the view held by the Privy Council in Maha 
rana Fatteh Sanghiji- Jaswant Sangji v. Desai Kalian Baiji Hekocomut.®. In 
Manathunat Natha Desikar v. Gopala Chettiar.1° Krishnaswami Jyengar, J. 
referring to a bare trusteeship observed that a hereditary office being something 
_, Which was capable of being inherited necessarily involves the idea of property. 
Narayana Nambudripad v. State of Modras!* recognised that the hereditary 
trusteeship of a temple (there being no-queastion of beneficial interest). was pro- 
perty within the meaning of Article 19 (1) (7) of the Constitution. “This was 
followed by Balakrishna Iyer, J., in Sankaran Nair v. Govindan Nambiar.** 
Therefore irrespective of the question of any beneficial interest . in or emolu- 
meats attached to the office, a trustee or manager of a temple or endowment who 
pees De ee te eee ee eas ee ee ie to it as his 
property”. 
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Though the hereditary trusteeship in the case was held to be property, the 
petitioner could noi get any relief on that basis, as on factis there was no intru- 
sion of the rights of the trustee after the coming into force of the Constitution 
to apply Article 19 (1) (/) The case went up to the Supreme Court and is 
reported in S. D. G. Pandarasannadhi v. State of Madras. ` But the ques- 
tion was not the subject of arguments before the Supreme Court and the Supreme 
Court had no occasion to examine the position. i 

In Shri Govind Lalji x. State of Rajasthan? the Supreme Court had to 
consider, with reference to Srinathji temple at Nathdwara, the claims of Tilka- 
yats in the temple under Articles 19 (1) (J) and 31 (2) of the Constitution. The 
position of the Tilkayat for the time being was stated to be of a custodian, 
manager and trustee. Summarising the Tilkayat’s right in regard to the temple 
properties, it is observed : ge ; 

“It is clear that tbe Tilkayat never used any income from the property of the 
temple for his personal needs or private purpose...... what the Tilkayat 
can claim is merely the right to manage the property, to create leases in respect 
of the properties in a reasonable manner and the theoretical right to alienate 
the property for the purpose of temple; and be it noted—that these rights 
could be exercised by the Tilkayat under the absolute and strict supervision. of 
the Darbar of Udaipur: Now the right to manage the property belonging to 
the temple, or the right to creaté a lease of the property on behalf of the 
temple, or the right to alienate the property for the purpose of the temple under 
the supervision of the Durbar cannot, in our opinion, be equated with the tota- 
lity of the powers generally possessed by the Mahant or even the shebait, and 
80, we are not prepared to hold that having regard to the character and extent 
of the rights which can be legitimately claimed by the Tilkayat even on the basis 
that he was a Mahant governed by terms of the Firman, amount to a right to 
peoperty under Article 19 (1) (1) or constitute property under Artide 31 (2)”. 

Even for the purpose of Articles 19 (1) and 31 (2) of the Constitution, the 
powers of management by a Tilkayat have been held to be not property. The Act 
under challenge in that case purported to extinguish the secular office vested in 
Tilkayat by which he was managing the properties of the temple. 

Again with reference to an educational institution, in  Sidhirajbhai v- 
State of Gujarat,? the Supreme Court held that interference with the right of 
bare management of an educational institution does not amount to infringe- 
ment of the right to property under Artide 19 (1) (f) though the word ‘property’ 
in Article 19 (1) (J) must doubtless be extended to all those recognised types of 
interest which have the insignia or characteristics of proprietary’ rights. Refer- 
ring to Commissioner, H. R. E. v. Sri Lakshmindra Thirtha Swamiar cf 
Sri Shirur Mutt‘ which was relied upon by-the educational society, it was pointed 
out that in that case the Court was dealing with the alleged infringement of the 
rights of a Mahant in a religious institution, that a Madathipathi of a Mutt is not 
a mere manager, and that it would not be right to describe Mahantship as a mere 
office, for a superior of a Mutt has not only duties to discharge in connection 
with the endowment but he has a personal interest of a beneficial character which 
is sanctioned by custom and is much larger than that of a shebait in debutter pro- 
ae The Supreme Court proceeded to point out that in the conception of 

tship as in shebaitship, both the elements of office and- property, of duties 
and personal interest are blended together and neither can be detached from the 
other. The Dhermakarthe ’ of a temple who has no emoluments attached to his 


„1. (1965) 2 S C.J. 711 : (1965) 2 An.W.R. 3 (1963) 3S.C.R. 837 :A I.R 1963 S C. 540 
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office but only duties to discharge, has like the Tilkayats, no personal interest of 
a beneficial character in the institution. It is said that the position of a heredi- 
tary Dbarmakartha of a South Indian temple can be considered to be somewhat 
higher than that of a Tilknyat, or a manager of an educational institution. The 
Tilknyat is under the absolute control of the Durbar. But the duties of a Dharma- 
kartha are prescribed, and in office he does not function under the absolute dis- 
cretion of another authority. It is a highly prized office and considered, merito- 
rious from the religious standpoint, for the opportunity for service in the cause 
of the deity, that it gives. There are pious Hindus who value the service and 
the right to serve more than wealth. But ag we have seen above to be considered 
property under Hindu Law, material benefits must be attached to the office. It 
is unnecessary for the purpose of this case to consider whether the office of Dharma- 
kartha, where hereditary, is not property under Artide 19 (1) (f). The hereditary 
office of Dharmakartha to a certain extent, even when no perquisites are attached 
to it, may be a legally protected interest; unlawful denial, or deprivation, or 
interference with the exercise of the right is actionable, but that does not make it 
a proprietary interest under Hindu Law with all its incidents. Property ultimately 
is a creature of law, and for law to so recognise. Our concept of property has 
been widening. We se today property in ideas as in patent and copy right 
laws. But here the quest is whether the office of Dharmakartha even when 
hereditary is property under Hindu Law. In our view where no perquisite or 
emoluments are attached to the office, it is mot property under Hindu Law, it 
may carry with it certain powers over property, which are ‘attributes of property, ` 
` but the powers can be and are exercised by. the Dhatmakartha for and on behalf 
of the deity or institution. 


The next aspect of the office of Dharmakartha that has to be examined is 
the devolution of the office Ganapathi Tyer in his Hindu and Mohammadan 
Endowments, 2nd Edition, at page 462, saya: ` “Tt is perfectly settled that the 
founder can lay down rules as to the management; only such rules must not be 
inconsistent with or’ opposed to the purpose the founder has in view in establish- 
ing the worship or other religious on charitable purpose”. The law in this 
is to be found in the following enunciation of the principles by the Judicial 
mittee in Gossamee Sree Gredharreejee y: Rumanloljee. Gossamee* where thelr 
Lordships observed : 


“According to the Hindu Law, when the worship of a Tahakoor has been 
founded, the shebaitship is held to be vested in the-heirs of the founder in 
defaut of evidence that he has disposed of it otherwise or there. has been 
P Se ene een meta dere to ae a t ee 


In Mohan Lalji v. Gordhan Laljı Maharaj? this principle was again affirmed 
emphasing that the rule must, from the very nature of the right, be subject 
to the condition that the devolution in the ordinary line of descent is not incon- 
sistent with or opposed to the purpose the founder had in view in establishing 
the worship. Summing up the position, the Judicial Committee in Janoki Debi 
V. Gopal Acharjia Goswami? observed: 

“Tt appears to follow from the judgments of their Lordships in Greedharee 
Doss v. Nundokissore Doss Mokant.* Rajah Muttu Ramalinga Setupati v., 
Perianayagam Pillai® and Rajah Vurmak Valia v. Ravi Vurmak Kunkikutty® that 
when, owing to the absence of documentary or other direct evidence, it does not 
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appear what rule of succession has been laid down by the endower of a religious 
institution, it must be proved by evidence what is the usage. 


Mukerjee, J. (as he then was) in Angurbala +. Debabrata? delivering the judg- 
ment of the Supreme Court referred to the founder’s rights m these words: 
“Unless therefore the founder had disposed of thé shebaitship in any 
particular manner—and this right of disposition ® inherent in the founder or 
except when usage or custom of a different nature is proved to exist, she- 
baitship like any other species of heritable property follows the line of 
inheritance from the founder”: -- 
These decisions recognise the right of the founder to dispose of the Dharma- 
karthaship.in any particular way. If there has been no such disposition, in the 
absence of any usage or custom of a different nature, the office like any other 
species of heritable property follows the.line of inheritance from the founder.. 
I Gauranga Srhu v. Sudevi Mata? it is stated that the institution of hereditary 
trusteeship is held to rest on the intention of the donor either expressed in the 
instrument of trust or to be presumed from usage. In Mukherjee’s Hindu Law 
of Religious and Charitable Endowments, 2nd Edition, at page 201, referring to 
the subsequent development of the law on the point, the position is summarised 
that jt could not be stated as a broad proposition of law that the ordinary rules - 
of inheritance would not govern succession to shebaitship, unless a usage to that 
effect is proved to exist and the true View is that the ordinary rules would apply 
unless a usage to the contrary is established. Authorities are thus found to 
agree on the inherent right of the founder to prescribe for devolution of trustee- 
ship in any particular manner. The really difficult problem is whether the 
foundec can Jay down rules ag to succession not consistent with the ordinary 
Hinda Law, and does the decision of their Lordships of the Judicial Committee 
in Gnanasainbanda Pandara Samadhi v. Velu Pandaram* rule out any variation 
from the ordinary rale of desmee 
In Greedharee’s case* it is said with reference to Mahants or Heads of 
Mutts that the only law as to these Mohunts and their office, functions and 
duties is to be found in custom and practice, which is to be proved by testimony, 
Be E See tee Deen a peters phein Pore ty aoe ae ay 
tment has ever been made in reversion on any former occasion. The 
qiinciple his been kadd applicable by ihe adic Committee, to tha office’ of 
Urallers of Malabar temple (Raja Vurma Valia v. Ravi Vurma Kunhikautty‘, 
Pandaram of Rameswaram temple Rajah Muttu Ramalinga Setupathi v. 
Perlanayagam Pillai®, Shebeit of an idol’ Janoki Debi v. Gopal Acharjia 
Goswami" and by the High Courts to Tambiran of a Mutt ' Glyana Sambandha 
Pandara Sannadhi v. Kandaswami Thambiran® the headman of a synagogue 
Advocate General of Bombay v. D. Hamdevakar*® and sujjadanashin of a 
- mosque S. G. Rahumtulla Sahib v. Akbar Sahib.?° 


In Greedharee Doss’s case* in the judgment of the High Court which was 
affirmed by the Judicial Committee, Sir Barnes Peacock, C.J., while negativing 
the right of a Mahant who once nominated his successor to give directions to 
his successor when the lattes’s turn to nominate comes, as to whom he should 
nominate, observed : 

We think that a Mohunt has no power to give such a direction.. Numerous 

See ee beon diol to sion misiis Se Seagate lew to be Tet down 
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by this Court must be as to what is the usage of each Mohuntee. We apprehend 
that if a person endows a college or religious institution, the endower has a 
right to lay down the rule of succession. But when no such rule has been laid 
- down it must be proved by evidence what is the usage, in order to carry out 
the intention of the original endower.” (Italics ours). 


In S G..Rahumtulla Sahib’s case! the suit was to establish the hereditary right 
of the plaintiff to the office of Sujjadah in a mosque where property had been 
devoted exclusively to religious and charitable purposes and obtain possession of 
the moveable and immoveable properties belonging to the institution. The will 
of the founder, so far as it could be ascertained from the usage of former days, 
seemed to authorise a mode of succession originating in an appointment of the 
successor by the incumbent. In holding that the Court would not be authorised 
to find in favour of any rule of succession by primogeniture solely from the 
circumstance that the persons appointed were usually the eldest sons, this Court 
applied the principle that ‘in cases of this kind, the determination of the question 
Cepends not on the general law of property but upon the rules which the founder 
of the endowment may have established whether such rules are defined by writing 
or are to be inferred from evidence of usage”. In Rajah Vurma Vaha’s case? 
with reference to Tracharamana temple according to the constitution of which 
i foundation, the Urallers (trustees or managers) of the temple for the time; being 
Se to eT aes oe crt empat OE doe cere Anena; te 
Judicial Committee observed : 3 


“Tho unknown founder may be supposed to hive established this species of 
corporation with the distinct object of securing the due performance of the 
worship and the due administration of the property by the mstrumentality and 
at the discretion of four persons capable of deliberating and bound to deliberate 
together; he may also have considered it essential that those four persons 
should be the heads of particular families resident in a particular district, open 

_ to the public opinion of that district, and having that sort of family interest 
in the maintenance, of this religious worship which- would insure its due 
performance.” 

‘Their Lordships spoke about the four trustees as it Eiaa and referred with 

approval to the observations of Sir Barnes Peacock, C.J. in the High’ Court in 

Greedharee Doss’s case? extracted above enunciating the right of a founder of a 

college or a religious institution to lay down the rule of succession. They also 
referred to their enunciation of the same principle in Rajah- Muttu Ramalinga 

Sethupati’s caset in the following terms: 

“But the constitution and rules of religious beothestiodds attached to 

- Hindu temples are by no means uniform in their character, and the important 
principles to be observed by the Courts is to ascertain, if that be possible, the | 
special laws and usages governing the particular community whose affairs 
become the subject of litigation, and to be guided by them. 

“That principle was laid down by the Committee in an appeal involving the 
succession to the office of Mobunt of a richly endowed mutt.in Rajgunge in 
these terms..... >... Greedharee Doss’s case) ?”. 

In Rajah Vurmah Vals case? just now referred to, the Judicial Committee 

having regard to the usage. of the institution, would infer that the founder prescrib- 
ed a method of devolution under which the seniormost members for the time being 
of four different families should be managers or trustees of the temple. If the 
managership or the office of Urallers is regarded as right in property, manifestly 


1. (1374-75) 8 M.H C.R 63 3. (1866-57) 11 M LA. 405 at 428. 
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the rule of devolution prescribed goes against the principle laid down in Tagore 
case and the succession to-the office provided for is not according to the ordinary 
law of descent of private property. Krishnaswami Pillai v. Mookayl Ammal’ is 
a case where this Court recognised the validity `of an arrangement with reference 
to a charity wherein the family had no beneficial interests for the management of 
the charity by the head of the family in each branch, females being excluded. 

What strikes us as the governing principle behind these decisions is that in the 
scheme of devolution of the office for administration of a public religious or chari- 
table institution when the dedication of property is of the completed character, 
no rights in the property are dealt with, the Dharmakartha or manager provided 
thereunder having no proprietary interest in the dedicated property or profits there- 
from. Else it must be held that Hindu Law by usage invests the founder with 
power to lay down the scheme of succession be considers best in the interests of 
the foundation he endows. The founder, when the dedication is complete, 
divests himself’ of all proprietary rights in the property endowed. The deity, a 
juristic entity, is the proprietor who never dies but labours under physical disabi- 
lity which renders it necessary that its interests should be looked after in perpe- 
turty. As a concomitant a power has been recognised in the founder to appoint 
and provide for a manager to look after the affairs of the deity which has become 
the owner of the property. The office which he creates for attending to the affairs 
of the deity is a thing of his own creation and if it is a bare office without perqui- 
sites; there is no property in it in the Hindu Law sense of the term. There is one 
observation of their Lordships of the Judicial Committee in Tagore Case’ which 
is significant in this context. They stated: . 

“The power of parting with property once acquired, so as to confer the same 

property upon another, must take effect either by inheritance or transfer, each 
- according to law.” , . 
When there is dedication the property has been parted with. In creating the 
office of manager or Dharmakartha and providing for continued representation in 
the office, can it be said that the founder is parting with any property acquired 
so that it must necessarily devolve by inheritance? We find it difficult to regard 
the exercise of the power es dealing with property in the context of our discus- 
sion. It may result in the creation of something in the nature of property for 
some purposes and here we are only on the exercise of the power. 

As pointed out earlier, Tagore v. Tagore’ endorses resort to general prin- 
ciples affecting transfer of property which must prevail wherever law exists, while 
laying aside rules of detail prevailing in England. In Halsbury’s Laws of Eng- 
land, Vol. 4, Simonds Edition, page 396, we find the position thus stated with 
reference to Charitable Corporations in England : 

“A charitable corporation, in so far as it is charitable, is the “creature of the 
founder”. The founder may accordingly provide for the Government and admi- 
nistration of his ‘creature’ and the application in perpetuity of the revenues.. 
Moreover, he and his appointees, have the perpetual right of patronage and 
visitation. . 

But he may not aer the constitution of the corporation by increasing the 
number of corporators or vary the trusts or application of the endowment or 
revenues, unless special powers for this purpose are reserved by the charter of 
incorporation” . s : f 4 

In Pamabrakma Chatterjee v. Kedar Nath Banerjee? shebaitship in respect 
a enpe vested in descendants of the founder in the male line. But his des- 
E ee es 
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cendants in the female line had always participated in the 

to idols. ‘A dispute was raised as to the right of the desce: 

line to participate in the bhog ` offering. The origin of thi 
known, and the Courts came to the conclusion that the sysb 
must have had its origin in a direction given by the founde: 

competence of the founder to direct that the shebaitship s] 

descendants through his sons and that bis descendants Pi 

should have the right to participate in the bhog offering, Sir 4 

affirming the principle that a charitable corporation in so fe 

is the creature of the founder, observed thus: 

“ “In the words of Lord Mansfied in St. John’s Colleg 
charitable corporation, in so far as it is chanitable, is th 
founder. On this view, Lord Hardwicks had ruled in G 
that the founder may provide fon the government and ad 
creature and the application in perpetuity of the revenue; s 
Bury? (which was ultimately decided by the House of Lor 
and contains an elaborate review of the rights of founder 
religious trusts”. 

The learned Judge pointed out that the principles have been 

of religious endowments created in accordance with Hindu | 

parts of the report in the decision of the House of Lords in 
though phrased in the technicalities of ancient English law, a1 
usefully set out: 

“But private and perticular corporations for charity, fot 
by private persons are subject to the particular government 
them. Therefore, i there be no visitor appointed, in all 
mosynary corporation, the law doth appoint the founder a 

` visitors. They are patrons and not to be guided by the 

“Jaws and rules of the Kingdom; but such corporations are 
affairs to be governed by the particular laws and constitutii 

` -founder........ Patronage and visitation are necessary con 

- another; for this visitatorial power was not introduced 

` constitutions ecclesiastical, it is an appointment of the law, 
property which the founder had in the lands assigned to s 
And as he 3s the author of the charity, the law gives him an 
torial power, - i. e., an authority to inspect their actions, 
behaviour as he pleaseth”. 

Tt follows that, when a founder on making dedication of hi: 
-for the management of the property by persons in succession 
according to him is best fitted and proper in the interests of 
‘makes no transfer or gift of property, but creates an office of p 
-to the endowment to enure as’ long as the endowment lasts. 

Considerable reliance is placed for the plaintiff on the d 
-catta. High Court by a Full Bench of five Judges in Manohar 
_pendranath Mukherji*, where after an Adaborate review of c 
‘decided that shebeitship is property with regard to the disposi 
rule in Tagore v. Tagore® is applicable. 

Mukherji, J., who delivered the leading judgment taking the 
‘Council in ere Case® directly decided that the rule in th 
-such office as of shebait, ruled as follows :— 
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__ “The founder of a Hindu debuttar is competent to-lay down rules to govern 
the succession to the office of-shebait, subject to the restriction that he cannot 
create any estate unknown or repugnant to Hindu Law.. 


A person-succeeding to shebaiti is a grantee or donee of property and his right 
to succeed tó the office is subject’to the rule that a gift cannot be made by a 
‘Hindu to a pewon not- in existence at the time of the gift. š 


Rules for suœession to the office of shebaits are rendered invalid by reason 
ihat they provide for the office to be held by some among the heirs of-a founder 
to the exclusion of others in a succession differing from the line of Hindu inheri- 
tariçe”. ; y , , 

In Ganesh Chunder Dhur v. Lal Behary Dhur, the, Judicial Committee referred 

to the Full Bench decision with approval. Their Lordships said: 


“In Gnonasanbanda Pandara Sannadhi v. Velu Pandaram® it was held by 
this Board that the second ruling in the Tagore case? above referred to is 
applicable to a hereditary office and endowment as well as to other immova- 
ble property. This decision was followed in Manohar Mukherji v. Bhupen- 
dranath Mukherfi*.”’ $ 


In Manohar Mukheji’s caset, the question involved was as to the right to the 
shebaitship of two family deities and the validity of the will of the founder who 
died in 1840 providing for a life of succession to the shebaitship at variance with 
the ordinary Hindu Law of inheritance. The case is clearly distinguishable as 
it proceeds on the premise that shebaitship is property. The learned. Judges 
referred to the distinction between the position of a dharmakartha and that 
-of shebait, indicated by the Judicial Committee in Srinivasachariar v. Evalappa 
Mudalicr® and held that it is impossible to regard shebaitship as anything else 
than property, within the meaning of Hindu Law. Examining at length the case 
law relating to the nature of shebaitship, it'is pointed out that shebaitship is not a 
bare office but an office together with certain rights attached to it, an office made 
up of the close intermingling of duties and personal interest, and a shebait’s 
position towards debuttar’s property is not similar to that of a trustee towards 
trust property in England. The very question which the learned Judges constitu- 
ting the Full Bench addressed to themselves, suggests that, if shebaitship is not 
property but merely an office, the rule in Tagore v. Tagore? against creating a 
line of inheritance different from the rales of Hindu Law will not apply. They 
‘posed as the main question : whether shebaitship in Hindu Law is property of any 
kind, to which Tagore v. Tagore* may apply, or is merely an office to which 
the founder of an endowment is competent to appoint or nominate persons in 
order of succeasion, which may have the effect, so far as the founder is concern- 
ed, of “creating a new form of estate or altezing the line of succession allowed by 
law, for the purpose of carrying out his own wishes or views of policy”. Refer- 
ing to the decision in Manohar Mukherji’s case‘ and. Ganesh Chunder Dhur’s 
case!, Tho Judicial Committee said in Bhabatarini Debi v. Ashalata Debi* that 
the effect of the cases was to emphasise the proprietary element in shebaiti’s 
right and to show that, though in some respects anomalqus, it was an anomaly to- 
be accepted as faving been admitted into Hindu Law from an early date. In 
Angurbala’s case’, citing Manohar Mukherji’s case* the Supreme Court observ- 
<d: 
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“Tt ig the presence of this personal or, beneficial interest in the endowed pro- 
which invests shebaitship with the character of proprietary rights and 
attaches to it the legal incidents of property”. 
The distinction has again been emphasised by the Supreme Court in Kalipada 
Chakraborti x. Smt. Palani Bala Devi’. The Supreme Court observed : 

“Whatever might be said about the office of a trustee, which carries no benefi- 
cial interest with it, a shebaitship, as is now well settled, combines in it both 
the elements of office and property”. 

The decision of the Judicial Committee in Gopal Chunder Bose v. Kartick 
Chunder Dey? where in one sentence that their Lordships think the High Court 
bas given a perfectly correct interpretation of the will; they affirmed the judgment 
of the High Court, also relates to shebaiti right with reference to worship in the 
family house. The High Court had held, having regard to the decision in Gnana- 
sambanda*Pandara Sannadhi’s case‘ that the rule in Tagore Case? was appli- 
cable, and did not accept the argument that the question was not about the actual 
bequest or gift of immovable property but only with the appointment of persons 
to superintend and manage the pagoda. We do not think it necessary to examine 
in greater detail the cases from Calcutta which have been placed before us, as 
they all relate to shebaiti rights and family debuttar’s as they are all clearly 
distinguishable. : 

`~ We shall now examine the decision of the Judicial Committee in Gnanasam- 

banda Pundara Sannathi’s Case? and see what principle their Lordships have laid 
down therein. In that case the religious foundation was a Kattalai attached to 
a temple in Thirukkadaiyur. The endowment was founded by a remote ancestor 
of the plaintiff Velu Pandaram, and Chockalinga, the 2nd defendant in the suit 
which went up in appeal to the Judicial Committee. There was no instrument 
of endowment or dedication and the suit was brought by Velu Pandaram as 
hereditary trustee of the endowment to establish his right to management of the 
endowment and for possession of the ‘lands forming the endowment either solely 
or jointly with the 2nd defendant. The ancestors of the plaintiff and the 2nd 
defendant had been hereditary trustees of the endowment jointly entitled to 
management. When the plaintiff’s paternal grandfather Velu Pandaram and his 
divided family member Kuppa Pandaram, the father of the 2nd defendant, were 
in mandgement, Kuppa Pandaram died in 1866, leaving his widow and minor 
son the 2nd defendant. Velu Pandaram died in 1868 and he was succeeded by 
the plaintiffs father Nataraja. -By two conveyances, one by the 2nd defendants 
mother on behalf of the 2nd defendant in 1868, and the other by the plaintiff's 
father in February, 1869, each of a half share in the management, the entire 
right as to the managément of the endowment was transferred to the Pandarai 
Sannadhi of Dharmapuram Mutt. At the time of the conveyance by the plaintiffs 
father, the plaintiff was not born and the plaintiffs father died in August, 1884. 

The 2nd defendant Chockalinga attained majority in 1880 and in August, 1892 
the plaintiff filed the suit as successor of his father to the hereditary trusteeship .. 
In the High Court, the hereditary cight of the plaintiffs family to the trusteeship 
was not contested, nor was there any question about the illegality of the aliena- 

tions, the sole point argued was one of limitation. The trial Court upheld 
the plaintiffs right to recover his father’s half share in the management finding 
that the other half share which belonged to the 2nd defendant was barred. The. 
High Court on appeal held that the right of the plaintiff accrued only on the 
death of his father, and so-was not- barred. In that view this Court granted a 
decree in favour of the plaintif entitling him to the sole management and 
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possession of the endowment and its properties. The Judicial Committee taking 
up first the title of the 2nd defendant Chockalinga, held that Chockalinga had 
under Article 124 of the Limitation Act (XV of 1877) 12 years from the date of 
the assignment and three years from his attaining majority to sue for the office. 
His right was, therefore, found barred. The suit had been filed by the plaintiff 
for declaration of his right to the management in full or a share therem and the 
claim for possession of the lands was ancillary to the claim to the office. The 
committee pointed out that one is attached to the other and that there is no 
distinction between the office and the property of the endowment. Applying 
Article 124, they held that the claim of Nataraja, the plaintiffs father, was baned 
and his right extinguished even in his life time. Article 124 of the Limitation 
Act applies to a suit for possession of an hereditary office, and under the 3rd 
column which prescribes the starting point for-limitation, limitation commenced 
when the defendant took possession of the office adversely to the plaintiff. The 
Explanation ta column 3 amplified, not only what is meant by possession of 
i office but also the hereditary offices intended to be governed by the 
Article. The Explanation states that an hereditary office is possessed when the 
profits thereof are usually received, or if there are no profits when the duties 
thereof are usually performed. The Explanation makes it clear that Article 124 
applies not only to a case where the hereditary office carries with it profits, that 
is, perquisites or emotuments,- but also to a case where without profits being 
attached duties are performed. The office of hereditary Dharmakartha would be 
governed by the Article. The attempt before the Judicial Committee in 
Gnanasambanda Pandara Sannadhi’s case’ was to get over the bar of limitation 
by contending that the office was held in a succession of life estates and advance 
the cause of action. The claim appears to have been that each pe who 
succeeded to the office in hereditary right, had a fresh start of any- 
thing his predecessor had done or suffered. Prior to the amendment in 1871 of 
the Limitation Act providing a 12 year period of limitation, the attempt had been 
to bring in all hereditary offices as immovable property. Article 124 of the 
amendment treated hereditary office like land for the purpose of barring suits 
for possession of the office, whether profits are attached to the office or not. 
Before the Judicial Committee, Counsel for the plaintiff attempted to put, 
ibe case not as a claim to an office but as in the exercise of a right to recover 
{or the purpose of the trust, the possession of the endowed properties which had” 
been illegally acquired from the plaintiffs predecessors with knowledge of breach. 
of trust. To a suit-so framed Article 144 of the Limitation Act may have been 
no answer. But that was not the form of the suit and there was no case that: 
the alienee was not applying the property for the purpose of the trust. The 
claim that had actually been adumbrated was one to the office with lands attached 
to it. Mr. J. D. Mayne, Counsel who appeared for the Pandara Sannadhi, the- 
alienee, pomted out that Velu Pandaram and Kuppa Pandaram had received the 
property as members then representing the family entitled to the property by 
inheritance and a point was pertinently made by the Counsel that the office of 
trust claimed was not one filled by election or selection among the members of 
the religious foundation, but that it was an office that devolved by the law of 
inheritance upon the members of the founder's family. So présented it was sub- 
mitted that it would be in contravention of the Hindu Law of inheritance to hold 
that an endowment of a heritable character should be held in a series of succes- 
sive life estates by the-heritors. For the plaintiff reliance was placed particularly 
upon the judgment of the Bombay High Court in -Trimbak Bawa v. Narayan 
Bawa? and it was contended that he. did- not derive his right to sue from or 
through his father Nataraja and that on the death of his father fresh right accrued 
to him. Their Lordships negatived the claim of the plaintiff in these words: 
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“There is no evidence of the origin of the endowment in tt 
be assumed that it was by a gift from the founder........ Tr 
Tagore v. Ganendramokaun Tagore’ it was held by this a 
-estates of inheritance created by gift or will so far as they 
with the general law of inheritance are void as such and the 
no person can succeed thereunder as ‘heir to estates descri 
which- in English law would designate estates tait. The Hind 
ance did not permit the creation of successive life estates ir 
-and this ruling is decisive ‘against the contention on behat 

- contrary. to the judgment-in the Bombay case” 

Ex facie on’ the facts, respondent Velu Pantiaraint could be ent 
to his father Nataraja. The succession was statedly herédit 
_ succession is succession by the héir to the deceased under the 
the rules of inheritance the law laid down. Nataraja’s right 
barred by Article 124, and, as the endowment went with it, 
possession of .the ‘endowed property was also barred.. In i 
Lordships gave their opinion that the ruling in Tagore Case! i 
hereditary office and endowment as well as to other immoveable 

“Tbe respondent Velu can only be entitled as heir to his fat 
from and through him and consequently his suit is barred by 
. their Lordship’s opinion the ruling in Juttendramohun Tagı 
mohaun Tagore’ is applicable to an hereditary office and en 
as to other immoveable property”: 


The question now is what their Lordships mednt to lay down b 
- ment—whether their Lordships only say that in the case of a 
hereditary in the ordinary sense, that is, where the rule of succe 
as for the descent of private property, Article 124 applies, a 
trusteeship of a temple or any other hereditary office, it is 

of life estate ag contended for; or their Lordships hold with 

such: office, that the only title which would be valid, would tx 
heir to the father under the ordinary law of inheritance, theret 
right in the founder to prescribe rules as to succession differing 1 
Hindu Law of inheritance. We find it difficult to say of their Lc 
have taken the latter view, when we find from the recorded n 
that no such case was presented by learned Counsel. And-c 
their Lordships, having regard to the case law, with utmost resp 
if they so intended have given their clearest expression of opi: 


‘In Manohar Mukherji’s case? the learned Judges of the Ca 
discussing Gnanasartbanda Pandara Sannadhl’s case? conclude 
Tagore Case! applied to such. an office as that of a shebatt anc 
able to read it as merely deciding .a question of limitation. 1 
Ramabrahma Chatterji’s case‘ where it was held that it is « 
founder of an endowment not only to prescribe the Ime of 
shebaitship in the descendants of bis sons but also to direct th: 
of his daughters would be entitled to participate in the bhog 
to the idols established by him, on the ground that bhog offer; 
shared was not an interest in pro for the rule in Tagore 
It is unnecessary for us-to examine where perquisites o 
attached to the office of Dharmakartha. [If the Full Benc] 
Calcutta High Court in Manohar Mukherji’s case? should ` 
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laying down that even an office without perquisites can descend only according 
to Hindu Law of inheritance and has always and necessarily to be an hereditary 
office, with great respect to the learned Judges we have to differ. It looks as if 
the learned Judges carried an impression that in Gnanasambanda Pandara 
Sannadhi’s case? the office contained some emoluments, for they only observe 
that ‘it does not appear that there were any emoluments expressly attaching to 
the office of the manager’. In the case of a shebait even where no emoluments 
are expressly attached to the office, he enjoys some sort of right or interest in 
the endowed property, generally right of residence, which partially at least has 
the character PT property right—Angurbala’s case? in Gnanasambanda Pandara 
Sannadh’s case! the statement of facts in the judgment of the Judicial Committee 
lends some room for such a view, for they say: 


“The plaint states that the endowment was founded by the ancestors of 
Velu and Chockalinga, and it was arranged by them aca omy the members 
ey ee eo ree Be Dee were their family 
property, and from the income thereof conduct the worship and charities 

- connected with the temple......” f a3 


But their Lordships were only setting out the plaintiffs case. 


The right of the plaintiff in Gnanasambanda_ Pandara Sannadi’s case! 
was as heir to his father and through him. Their Lordships place emphasis on 
this aspect of the case. Ordinary inheritance under Hindu Law is not a succes- 
„sion of life estates. That is what their Lordships said in Tagore case? for the 
contention before them was that trusteeship, even if hereditary, was a succession 
of life estates. The clue to what their Lordships meant, is found in the reference 
in the report of their judgment to page 66 of the Report in Tagore case? There 
at page 66 their Lordships lay down the proposition that by Hindu Law no 
person can succeed thereunder as heir to the. estate described in terms which in 
English law would designate estates tail.’ The Judicial Committee had no 
occasion to consider—and were not called upon to examine—whether the founder 
“could prescribe a mode of devolution- differing from the ordinary law of inherit- 
ance but consistent with the objects and aim of the religious worship instituted . 
The committee were dealing only with the question of limitation aad when the 
period commenced to run, in a case where the trusteéship was hereditary in the 
family. The argument before the Gomi on behalf of the alienee set out 
earlier that the office of trust claimed was not one filled by election or selection 
indicates the true scope of their Lordships’ decision. The reference in 
Gnanasambanda’s case! to the earlier decision in Raja Vurmah Valia’s case‘ is a clear 
pointer that they were denying at all the power of the founder to provide a 
mode of succession to the office differing from the ordinary Hindu Law of inherit- 
ance. In Raja Vurmak Valia’s case* they recognised the right of the endower 

a religious institution to lay down rules- of succession fon the trusteeship.; 
The scheme in that case provided for the management of a temple being vested 
in the seniormost members for the tinie being in four. distinct families. Such a 
scheme involves the negation of the rule against “gifts to unborn persons. If the 
founder’ could provide for election or selection to the office by nomination of the 
successor by the incumbent for the time being—the validity of such a scheme 
was assumed by Counsel before the Committee—that grants the validity of the ~ 
gift of the office to unborn ons. To adopt tht reasoning of Rankin, C.J., 
in his referring order in Manokar Mukkerji’s case’ if there is no necessity, for 
the trustee to come to be in existence when the scheme is settled, . then any 
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.afterborn can take as persona designata. If there could be selection, no bar 
can be seen for selection among heirs excluding some and including others; 
- tba: is what -happens when the seniormost member is designated. And if} 
selection could be made from among outsiders, there is no logic or reasoning 
for prohibiting selection from among descendants by providing that at-any 
given time persons related in a particular manner shall function as trustees. 
No reason of public policy can be propounded for-a rule that descendants should 
- not take under the founder’s direction; because the selection may fall on heirs and 
non-heirs approximating to an extent to the Hindu Law of inheritance while 
differing from it in some respects. 


. The decision in Trimbak Bawa y. Narayan Bawa’ which their Lordships 
overruled, related to a case where the founder had vested the management of & 
temple endowment in a certain family. In deciding a question of limitation, 
the Bombay High Court beld that each member of the family succeeded to the 
Management pro formam doni. In that case as in Gnanasambanda Panaara 
Sannadhi’s case* there was no special scheme of succession prescribed the 
founder and the succession was hereditary in‘ the family :' the ordinary law of 
inhexitance prevailed. In our view, all that the. Judicial Committee in Gana- 
pees Pandara Sannadhi’s case? decided was that, granted that the office 

case is hereditary, the contention is not open that the estate 
_is is held under a term of successive life estates, for inheritance under Hindu Law 
1s not in estate tail. We are inclined to agree with Rankin, C.J., in his referring 
order in Manohar Mukherfi’s case that their Lordships in Gnanasambanda 
Pandara Sannadhi’s case? did not more than put a construction on the Limitation 
Act and applied Article 124 to the case of an office which is hereditary in the 
Qrdinary Hindu Law sens. We are of opinion that the Judicial Committee 
did not say that there can be “non-hereditary” office, that is an office not des- 
` cending solely under the law of inheritance, in respect of bare trusteeship of a 
Hindu religious institution like that of Dharmakartha, and the founder cannot 
ee cee Pees Y A lone ne Sie a Tadao 
asts 


Tt ig relevant in this context to iefer to the observations of the Supreme 
` Court ii Kalipada Chakraborti v. Smt. Palani Bala Devit a case relating to 
 shebaiti right in respect of a private debuttar The Supreme Court said: 


“Article 141 refers expressly to immovable property and not to property 
in the general sense of the word. On the othec hand, it is quite settled that 
a shebaiti right is a hereditary office and as such comes within the 
language of Article 124 of the Limitation Act....... The intention 
Legislature is obviously to treat hereditary office like land for the 
of ‘barring suits for possession of sudh office and extinguishing the ipo 
the possession thereof after a certain peziod.......... 0. ccc cece cee e eet eeeeees 
(After referring to Gnanasambanda Pandara Sannadhi’s case? Article 124 
relates to a hereditary office and this means that the office goes from one 
person to another solely by the reason of the latter being a heir to the 
POMC wees hoes see seeder es to defeat the title of the plaintiff under 
Article 124 it is necessary to establish that the defendant had taken possession 
of the office adversely to the plaintiff or somebody from or through whom the 
plaintiff derives his title, more than 12 years prior to the institution of the 
suit. This is exactly what is laid down in Gnanasambanda v. Velu.* 
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In Sanayan Chetty yv. S pan Sevai1 where a partition deed with reference 
to the devolution of p of a temple provided that after the Mfetime of 
the designated individual the seniormost member for the time being shall manage 
the property endowed, it was held ‘that it was not’a case of hereditary trustee- 
ship. Our attention was drawn to the definition of hereditary trusteeship in the 
Madras Religious and Charitable Endowments Act. But the definition of 
hereditary trusteeship in Special Acts is not relevant in the context of the matter 
now discussed. The decision of the Supreme Court in- Sambandamurthi 
Mudaliarv. The State of Madras* cited cannot also help the plaintiff in this 
case. Al that the Supreme Court has decided in that case is that the office of 
hereditary trustee is “in the nature of property” and that this is so whether the 
trustees has beneficial interest of some sort or not. Granted that the office is 
hereditary, it may be a species of property for certain purposes. It may be 
property under section 27 (old section 28) of the Limitation Act. The question 
here is whether an office. of trusteeship could be created by the founder which 
is not according to the law of inberitance of private property, and whether there 
is any prohibition against such a scheme of succession to trusteeship. If bare 
trusteeship is not property, we see no prohibition for such scheme in Hindu Law., 
The rale in Tagore v. Tagore’? does not apply to bare offices which have not 
necessarily to be hereditary. In Sambanda Murthi Mudaliar’s case? also the 
Supreme Court recognised the right of the founder to provide a special scheme of 
succession for the office of Dharmakartha or shebaitship. Their Lordships say: 
“Ordinarily a shebaitship or the office of Dharmakartha is vested in the heirs 
of the founder unless the founder has laid down a special scheme of succession 
or except when usage or custom in the contrary is proved to exist.” . 
* Here we may refer to the decision of this Court in Mahomed v. Ganapathi‘ 
which is referred with approval by the Judicial Committee in Vidya Varuthi Thirtha 
v. Balusami Ayyar.© In Mahomed v. Ganapathi‘ the suit was by a Dhar- 
makartha to recover possession of lands leased already by his predecessor. The 
defence was one of limitation. There was nothing to show the mode of devolu- 
tion of the office. In Vidya Varuthi Thirtha’s case> the Judidal Committee 
quotes with approval the following passage in Mahomed v. Ganapathi* from 
the judgment of Shepperd, J., with whom Muthuswami Ayyar, J. concurred. 
“In the present case, though the plaintiff may in point of tme hive succeed- 
ed the Dharmakartha who made the alienation, he does not dezive his title from 
that Dharmakartha and is, therefore. not bound by his acts. Subject to the 
law of limitation, the successive holders of an office, enjoying for life the pro- 
perty attached to it, are at liberty to question the dispositions made by their 
predecessors”. - 
We hold, therefore, that the restriction laid down in Tagore v. Tcgore*. does 
not apply to the office of Dharmakartha under consideration. The first defen- 
dant has valid title to the office along with the other male descendants of the 
founder, plaintiff and defendants 2 and 3. The successor to the office does not 
take the office solely in his rights as heir to his predecessor but pro formam doni 
as direct nomiriee under the rules of succession laid down-by the founder. We 
are in entire agreement with the following observations of Krishnaswaml 
Ayyangar, J., in K. Manatkunainatha Destkar’s case.* - 
-- “But; if a bare right to manage the temple and its affairs does not partake of 
~ the character of property it is difficult to conceive how the Tagore case? can 
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come in the way a person who is attempting to regulate sot the descent of his 

„ property but the choice of the individuals who are to hold the office of manager 
of a temple founded by him. Where such is the purpose, no objection on grounds 

~of public policy can possibly arise. In fact, schemes are framed every day by 
the Courts laying down rules for the filling up in future of the office of trustee 
or trustees which are totally inconsistent with the law as declared in the Tagore 
case’. So far as we are aware, nobody has ever suggested that such schemes 
are invalid or open to attack for reasons of public policy. It cannot be pre- 
tended that in the matter of framing schemes the Courts are supreme and 
possess the power of transgressing the law of inheritance or the law of gifts.. 
It is to be remembered in this connection that such institutions are admittedly 
favoured at any rate to this extent, namely, that the rules against perpetuities 
and accumulations, which apply to eau and bequests in favour of private indivi- 
duals, are relaxed in their caso” 


In this view, a decision on the question of res judicata is even unnecessary. 
But, as full arguments have-been addressed thereon, we shall express our opinicn. 
That the very questions that call for decision now have been the subject of adjudi- 
cation in the former suit is not and cannot be disputed. Only two questions, one 
whether on the true interpretation of the will of the founder, the present appellant 
is entitled to claim the office of trusteeship and two, whether the scheme for 
devolution of the office is valid, were the substantial questions raised and consi- 
dered in the trial Court, and were the subject of examination and decision by 
this Court on appeal. Manifestly, if the other requirements for the operation 
of the bar of res judicata are present, a determination on the applicability of the 
tule in Tagore v. Tagore: to the scheme of succession laid down by the 
founder, now again put in issue, would be res judicata. The question, though 
one of law, is a question the decision wheieon rests with the Court on the inter- 
pretation of the will of the founder: so the decision, even if erroneous`in law, 
would be binding on the parties. One requirement for the rule to operate is 
apparently wanting; the present plaintiff was not eo: nomine a party on record 
in the former suit, when the decision was given. Mr. M. S. Venkatarama 
Aiyar, learned Counsel for the appellant; contends for the applicability of the 
tule on the ground that the plaintiff is a privy of a party to the former suit and 
alternatively, a person whose interest was represented by parties on record in 
the prior suit. It is submitted that the office of trusteeship, the subject-matter 
in dispute was fully represented by the parties on record in th> forme: suit, to- 
preclude successors to the office from re-agitating a matter that was squarely in 
issue in the former suit and fairly fought out and determined. Mr. R. Rama- 
murthi Aiyar, learned Counsel for the plaintiff-first i submits that 
the plaintiff does not claim under parties to the prior litigation, and that the 
partis actually on record in the suit were not impleaded in a representative capa- 
city so as to bind all the parties interested in the issue. It is further pointed out 
“that, when there are a number of trustees, the office is a joint one and there could 
be no proper representation to the office or binding adjudication in relation to it 
unless all the trustees had jointly acted in defence. It is said that, where there 
are a number of trustees, all should be impleaded as parties or duly represented. 
according to law by proceeding under Order 1, rule 8, Civil Procedure Code. 


In the former suit, O. S. No. 20 of 1938, the plaintiff claimed joint posses- 
sion of the office of trusteeship and of the trust properties along with the defen- . 
dants in that suit. Besides defendants 1, 4 and 5, the descendants in the male 
line of the founder, even the widows of the first defendant’s deceased two brothers 
were impleaded as party defendants. When the 4th defendant died pending the 
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suit in the trial Court, his widow was added as his legal representative for the pur- 
pose of the suit. The father of the present plaintiff and defendants 2 and 3 was 
the 5th defendant in that suit. Defendants 2 and 3 were brought.on record in 
the former suit at the appellate stage on the death of their father. That aspect 
will be taken up Iater. To the suit as originally constituted no point was taken 
in the written statement of the defendants that any other person interested in 
the office or entitled to be a trustee was left out: As the plaintiff in the former 
litigation claimed joint possession of the office of trusteeship, all the trustees in 
possession of the office, were necessary parties. Even though a big pedigree 
has been exhibited in the prior litigation and now, there has been no suggestion 
in evidence, leave alone the pleadings, that other members in the pedigree entitled 
to the office of trusteeship and alive at the time of the institution of the prior suit 
had been left out. No issue of non-joinder of parties was raised. It hag, there- 
fore, to be taken, that at the institution all persons interested in the office of 
trusteeship had been made parties to the former suit and none of them had been 
omitted from the array of parties. The suit was properly constituted. 


A decision in a former suit would be res judicata under section 11, Civil 
Pre cedure Code, in a subsequent suit brought by the same parties or between 
persons who claim under the parties to the previous suit litigating under the same 
title. Explanation VI to section 11 provides that where persons litigate bona 
Jide in respect of a public right or of a private right claimed in common for 
themselves and others, all persons interested in such right shall, for the purpose 
of this section, he deemed to claim under the persons so litigating. The raison 
@etre of the rule of res judicata is to give finality to decisions arrived at by 
competent courts between interested parties after genuine contest. Res judicata 
binds parties and also privies, persons who claim under parties on record. A 
person not actually claiming under a party to the former suit but who was repre- 
sented by a party in the former suit in of a public right or a private right 
claimed in common for himself, is by lanation VI deemed a privy. Suits 
under Order 1, rule 8, Civil Procedure Code, are instances of the class of suits 
termed representativa suits where persons not actually on record in the former 
suit are bound by the decision therein. But they do not exhaust the classes of 
representative suits. Explanation VI includes any litigauon in which, apart 
from Order 1, rule 8, parties are entitled to represent interested persons other 
than themselves. It is only when a suit is expressly representative under Order 1, 
rule 8, the procedure laid down under Order 1, rule 8 should te strictly observed— 
see Kum7ravelu Chettiar v. Ramaswami Ayyar’. 


The former suit was not one under Order 1, rule 8, Civil Procedure Code.. 
Order 1, rule 8, applies only to cases where there are numerous. persons having 
the same interest in a suit, when convenience requires that amongst the large 
number of persons so interested a few should be allowed to represent the whole. 
It is an enabling provision which entitles one party or a few to represent several 
persons who have a common cause of action. In the instant case, as discussed 
above all the persons then having interest in the office of trusteeship must, on 
the materials on record, be held to have been made parties to the former suit. 
H the suit had gone to final judgment as originally constituted, clearly persons 
who had succeeded to the office after the parties on record in that suit would be 
bound by the result of the’ suit: Mulla’s Code’ of Civil Procedure, 13th Edition. 
collecting decisions points out at page 83 that a shebait, a trustee of a Devasam, 
a Mutawalli, an administrator of the estate of a deceased person, each represents 
his successor and, therefore, a decree against fim will bind his successor. In 





1. (1933) 1.L.R.56 Mad.657 (P.C.): L.R. 60 LA. 278: 65 M.LJ. 87. 
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Madhavan v. Keshavan' the uraima (managership) right over a certain Devasani 
was vested in five Urallers (temple trustees) representing different Iams, and a 
suit was brought by one of the Urallers to recover certain property alleged to 
have been illegally alienated by three other Uralers to a stranger. The suit was 
- dismissed. At that time the adoption of the plaintiff, the Sth Uralar, entitling 
him to the uraima right was not recognised by the other Uralars and be succeded 
in establishing it only later. When the 5th trustee who had not been a party to 
the former suit brought a.suit for the same purpose, it was beld that the decree 
in the former suit was a bar to the second suit, on the ground that be must be 
deemed to claim under the plaintiffs in the former suit within the meaning of 
section 13, Explanation V, corresponding to the present section 11, Explanation 
VI of the Code of Civil Procedure. The decision in Jherula Das v. Jalandhar 
Thakur* is again authority for the position that decree against shebaits in honest 
suits bind the successors. The reason, it is observed in that case, is that shebaits 
with their predecessors and successors form one continuous representation of the 
idol and consequently subsequent shebaits are regarded as the same persons in 
law as their predecessors. In Veerabhadra Varaprasada Rao v. Vellanki 
Venkatadri* it was held that in a suit for the income of a hereditary office a 
preceding office holder fully represents his successors in the matter of res judicata 
and limitation.. In Mt. Moti Bala v: Debi Satyapand* it was held that, with 
regard to endowed property, the successor in management of the endowed 
property may be considered as a legal representative of the prior manager of the 
same endowed property. The Judicial Committee observed in Propsunno 
Kumari Debya v. Golab Chand Baboo* that it appears to be right and reasonable 
that judgments obtained against a former shebait in respect of debts so incurred 
should be binding upon succeeding shebaits, who, in fact, form a continuing 
representation of the idol’s property. 

Indubitably the defendants in the former suit asserted exclusive right to the 
trusteeship in the male line of the founder for the benefit of themselves and their 
successors. There was community of interest in them. It is the constitution of 
the trusteeship that was put in issue. It was not any personal or individual 
right of any particular trustee that was fought, but the true character of the 
devolution of trusteeship and its validity, if + should interpreted in the manner 
claimed by the plaintiff in-the former suit. To decide the scope of the former 
litigation, the Court has to see the substance of the representation of the parties 
in the former suit whether the contest was on a larger question affecting not 
only the parties on record but also the interest or estate they could and did 
represent and whether the adjudication was on the larger issue. Thos examined, 
it is the larger question about the scheme of succession affecting the persons on 
record and their successors that was put in issue. 


The only ground on which the binding nature of the prior decision is ques- 
tioned is that the present plaintiff was not brought on record in the former suit, 
when pending the appeal his father died. ‘The present defendants 2 and 3 as 
well as their mother alone were added as legal representatives-of the deceased 
father. The trial Court negatived the applicability of the rule of res judicata 
substantially on the grounds that the plaintiff had not been impleaded as party 
to the former sum, that defendants 2 and 3 and their mother were added in the 
. appeal only as legal representatives of the deceased father and not as co-trustees, 
‘that none of the defendants in the suit were described as trustees, that the suit 
itself was not one against the trust, that the present appellant was agitating only 
his personal right to bea co-trustee against others who disputed that right, 


— ne 





1. (1888)I.L.R 11 Mad.191. 4. AIR 1930 All 248. 
2. (1912) I.L R.39 Cal 887. 5. (1874-75) LR 521.A. 145 at 152 
3. (1900) 10 M.LJ. 114 
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and that soin the circumstances the prior suit cannot be considered to be 
a representative suit, for the decision therein to bind the trust or the trusees.. 
The trial Court’s reading of the scope of the former suit & manifestly erroneous. 
It has overlooked that the issue in contest was as to the mode of devolution of 
the office of Dharmakartha and its validity, the then plaintiff claiming that des- 
cendants in the female line also were entitled to function as trustees along with 
descendants in the male line. The then plaintiff: was descendant in the female 
line and the original defendants included all the persons who claimed to be 
trustees in the male line and were legally interested in opposing the claim. 


A legal representative is definet in section 2 (11), Civil Procedure Code, as 
meaning a person who in law represents the estate of a deceased person and 
includes any person who intermeddles with the estate of the deceased and where 
a party sues or sued in a representative character the person on whom the estate 
devolves on the death of the party so suing or sued. The estate involved in the 
case is the office of trusteeship, and, according to the plaintiff, the then 5th 
defendant’s interest in the office devolved on him and his two brothers. Their 
Claim to the trusteeship is as heirs to their father, from and through him. Their 
father succeeded in the trial. Court on that basis and pending the appeal died., 
The contention for the plaintiff is that the failure to implead him also as legal 
representatives makes the decision in the case ineffective against him: The real 
question is, was the estate of the deceased properly and sufficiently represented 
on his death, to bind the successors to his estate. The representation of the 
estate of the deceased which vests in his heirs in a pending action is part of the 
law of procedure. Order 22, rule 1 and mile 4 are the relevant provisions. 
Rule 10 may also be read in this context. The rights which the deceased man 
can no longer exercise or assert and his position in the suit, which he can no 
longer maintain in propria persons he exercises and asserts and fulfils in the 
person of the living substitute in the action. 


Tt is now firmly established that the estate can be represented in an action 
even when some of the heirs are without fraud or collusion omitted to be brought 
on record. In Daya Ram v. Shyam Sundari,’ the principle is thus set out by 
the Supreme Court : 


“The almost universal consensus of opinion of alt the High Courts is that 
where a plaintiff or an appellant after diligent and bona fide enquiry ascertains 
who the. legal representatives of a deceased defendant or respondent are and 
bring them on record within the time limited by law, there is no abatement 
of the suit or appeal, that the impleaded legal representatives suffi- 
ciently represent the estate of the deceased and that a decision 
obtained with them on record will bind not merely those impleaded but the 
entire estate including those not brought on record”. 


This principle has been reiterated by the Supreme Court in Mohd. Su’aimar v. 
Mohd. Ismail’, where a decree was obtained against only some of the heirs. 
Citing the above passage from Daya Ram’s case,’ the Supreme Court remarks 
that, if after bona fide enquiry some but not all the heirs of the deceased are 
brought on record, the heirs so brought on record represent the entire estate of 
the deceased and the decision of the Court, in the absence of fraud or collusion, 
binds those who are not brought on record as well as those who are impleaded 
eo nomine. In discussing the principles, the Supreme Court quoted with 
approval the observations of Madhavan Nair, J., In Chaturbujadoss Kushaldoss & 
Sons v. Rajamanicka Mudali*. In that case a debtor died leaving a will bequeath- 





1. (1966) 1 S.C. 6 : (1965) 1 SCR. 231: MLJ. (S.C.) 10 : (1966) 1 S.C.R. 937 : (1967) 1 
ALR. 1965 S.C. 1049 at 1054. S CJ. 24 : ALR. 1966 S C. 792. 
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ing his estate.to his nephew subject to certain dispositions. In ignorance of the 
will, and bona fide believing that the widow was the proper legal representa- 
tive, a creditor of the deceased. brought a suit against her alone and obtained a 
decree ex parte fon satisfaction of the debt out of the husband’s estate, and 
satisfied his claim by sale of certain items of the estate in her hands. A nephew 
of the deceased who was the residuary legatee under the will sued to set aside the 
decree and sale in execution thereof. In the circumstances, the learned Judge 
observed : 


“ Prima facie a decree will bind only the parties to it or those claiming through 
them, but there are exceptions to this rule. The Courts have held that in: 
certain circumstances when one who is not the true legal representative of a 
a deceased person is impleaded as his legal representative, then a decree 
against him in his character as the legal representative of the deceased would 
be binding on the true representative though he is not a party to it. ` The suit 
may have been instituted against the wrong legal representative at the very com- 
mencement or the wrong legal representative may have been brought on record! 
oe the pendenay of the suit or after the decree and for purposes of execu- 
on”, ' 
It was-held in that case by this Court that, as the creditor bona fide believed! 
that the widow was the poper legal representative and got his decree without any 
fraud or collusion. with her, and as she was then interested in defending the estate 
and sufficiently represented the estate, the decres was binding on the nephew. 
Again in Dolai Maliko v. Krushna Chandra, where on the death of one 
of the appellants some only of bis heirs came on record, it is held by the Supreme 
Court that, unless there is frand or collusion or there are other circumstances 
which indicate that there has not been a fair or real trial or that against the absent 
heir there was a special.case which was not and could not be tried in the proceed- 
ing, there is no reason why the heirs who’ have applied. for being brought on: 
record could not be allowed to represent the entire estate, including the heirs not 
brought on record. Reference may also be made to Jagdish Chandra v. Kames- 
war Singh.* In that case shebaits representihg the deity were parties to the suit 
when it was instituted. One of the shebaits was an executrix of the estate of a: 
deceased shebait. She ceased to be a shebait when the heirs of the deceased’ 
came of age. The teirs did not apply for substitution. On the question of 
proper’and effective representation of the deity, the Patna High Court observed : 


Pe aac there is nothing to indicate that the suit as instituted wag not pro- ` 
perly framed and all the shebaits representing the deity were not parties to the 
suit. In that view of the matter it is unnecessary for me to examine the various 

. decisions cited by the appellants to support the contention that all the ‘shebaits’ 
of the deity should have been impleaded as parties to the suit, because other- 
wise the suit could not proceed. These decisions, in my opinion, are no autho. 
rity for this wide contention of the appellants; but in the present case I have 
already shown that all the shebaits representing the deity were parties to the 
suit when it was instituted and the suit could not be said to be bad for defect 
of parties. If the ‘shebaiti’ interest devolved on these heirs during the. pendency 
of the suit,.it was open to them to apply for being added as parties, and they 
could not take advantage of their own omission to do so, because the entire 

. ‘shebaiti’ interest was represented in the suit as originally framed”. 


In the present case there is no question that the former litigation was bona 
fide and fairly fought out: nor can the plaintiff in'the former suit be charged 
lack of bona fides in not impleading the present plaintiff as a legal representa- 


1. (1967) 2 S.CJ 149: (1966) ISCR. 2. ATR. 1953 Pat. 178 at 181. 
(Supp) 22: A.LR.1967S8C.49. 
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tive. The 5th defendant died in October, 1940 leaving surviving his widow 
and two minor defendants 2 and 3. The plaintiff, the posthumous son, was 
born on 5th December, 1940. The application C.M.P. No. 7089 of 1940 to 
bring on record the present defendants represented by their maternal uncle as 
guardian -ad-litem as legal representatives was ordered on 2ist January, 1941, 
It is the 1st defendant's case that the present plaintiff was not even born at the 
time the application wag filed. It must be so having regard to the date of 
his birth and the date on which the application was ordered. On the application 
or even afterwards, no representation was made to Court that another son had 
been born posthumously and he must be made a party to the appeal. “All the 
persons whom the plaintiff in the former suit believed ‘as persons interested in 
the office of Dharmakartha had been impleaded. Learned Counsel for the plain- 
tiff before us frankly stated that the bona fide nature of the former contest is 
not questioned. No want of diligence or lack of bona fide enquiry is attributed 
to the plaintiff in the former suit in not impleading the present plaintiff; nor is 
it said that the-present plaintiff had any special case of his own. The questions 
involved were pure questions of law and eminent Counsel have appeared for the 
‘parties. 

In the resuk, however looked at, whether as a case of representation of the 
office of trusteeship by the parties on record in the earlier case, or as a case of 
representation of the estate in which the plaintiff is interested, by- the persons 
actually brought on record as legal representatives, either way, the decision on 
appeal in the former suit which has become final would bind the plaintiff and bar 
him from re-agitating the issues. 


It follows that both on the merits and on “the principle of res judicata the 
plaintiffs claim has to fail. The judgment and decree of the Subordinate Judge 
of N agapattinam are therefore set aside. The suit shall stand dismissed with 
costs. The appeal is allowed with costs. 

P.RN. ——— Appeal allowed. 


` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr,. Justioz T. RAMAPRASADA Rao 
‘The Corporation of Madras, by its Commissioner .. _ Petitioner’ 


v. 
N. Jayammal and others ; i .. Raspondents. 
Motor Vehicles Act (IV of 1939), sections 95, proviso and 110—Applicability and scope of— 
Accident resulting in death of person while travelling in his employer's vehicle, not in his 
capacity as employes, but casually on permission— Jurisdiction of Motor Acc denis 
Claims Tribunal—If ousted—Clatm, if exclusively triable under Workmen’s Compen- ` 
sation Act (VIII of 1923), section 95, if excludes section 110. 


Workmen’s Compensation Act ( VIII of 1923); sectiqn 3—Applicabilitp—Essentials—Accident 
to employes not in course of emplopment—Effect—Quanium of compensation—Consi- 
dsrations. 

The Motor Vehicles Act is a code which is a self contained enactment and 
prescribes the procedure for adjudicating upon claims for compensation in respect 
of accidents involving the death or bodily injury to a person arisir g out of the use 
of a motor vehicle, and in such cases resort to the Motor Accidents Claims Tribu- 
nal under section 110 of the Act is imperative and recourse cannot be had to any 
other tribunal, such as the one under the Workmen’s Compersation Act, on 
the mere ground that the deceased or injured was an employee under the owner 
of the motor vehicle involved in the accident, though he was not at the time in 
the vehicle in the course of his employment under him. 

; - 

* C.R P. No. 1647 of 1967 and A.A O. 115 7th January, 1969. 

of 1967 and Memo. of cross-objections. eee: : 
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Where an employee is allowed to travel in a motor vehicle belonging to the 
employer, not in the capacity asa workman of the employer, but as a person who 
is allowed to board the vehicle for being carried from one place to another with 

_ the consent of an officer of the employer, it cannot be said that he was travelling 
in the vehicle in the course of his employment under the employer. Ifan accident 
occurs to the vehicle and the employee is killed, it cannot be held that the accident. 
arose “ in the course and out of his employment ” within the meaning of section 3 
of the Workmen’s Compensation Act and that the claim of his dependants for 
compensation lies only under the Workmen’s Compensation Act, and that the 
Motor Accidents Claims Tribunal has no jurisdiction to entertain and decide such 
‘a claim. The Workmen’s Compensation Act is an enactment for a specific 
purpose. The fact that the deceased is an employee of the employer, by itself, is 
not the test to decide as to which Tribunal has jurisdiction to consider and adjudi- 
cate upon a claim for compensation. , It is only if the death or injury is caused to 
a workman by an accident arising out of and in the course of his employment 
under the employer, that the remedy is under the Workmen’s Compensation Act, 
and that the jurisdiction of the Motor Accidents Claims Tribunal under section 
110 of the Motor Vehicles Act is excluded or ousted. an 


The fact that the owner of the vehicle (employer) is exempted fiom insuring 
his motor vehicle and that the vehicle is not insured with any insurer, cannot be 
a ground for holding that the procedure under the Motor Vehicles Act is excluded. 


Section 95 of the Motor Vehicles Act does not operate as an exception to the 
ific law enacted under section 110 of the Act. The exemption in favour of 
c employer from insuring his motor vc hicle, does not lead to the conclusion 
that the proviso to section 95 is attracted and the Workmen’s Compensation 
Act are to prevail over the express provision in the Motor Vehicles Act, even when 
the accident has not arisen in the course of deceased’s employment with the emplo- 
yer. It is clear that section 95 of the Motor Vehicles Act would not arid cannot 
exclude the jurisdiction of the Motor “Accidents Claims Tribunal under section 110 
of the Act. í f 
The quantum of compensation in respect of a motor accident has to be fixed 
with reference to the loss sustained by the dependants of the deceased, and if it 
relates to the premature death of a young man, the Court would certainly temper 
jastice with mercy and awarded reasonable compensation. In capitalising the 
compensation the fact that the deceased was not tranamitting his entire salary to 
his dependant (widow) is irrelevant and cannot be taken into account. 


Where the deceased at the time of the accident was earning a sum of Rs. 108 
a month, and had 22nd years of service yet under his employer at the time, a 
sum of Rs. 3,000 awarded by the Tribunal as com tion to his widow was held 
inadequate and it was held that an award of a er sum of Rs. 5,000 would 


serve the ends of justice. 
Petition under Article 227 of the Constitution praying the High Court to revise 
the order of the Motor Accidents Claims Tribunal, Chingleput, dated roth Febiuary, 
1966 in O.P. No. 69 of 1965 etc. . 


T. Chengaloarayan, for Petitioner. 
 -B, Lakshminarayana Reddy, for Respondent. 


The Court delivered the following d 

- Jupament.—The civil revision petition and the appeal can be dealt together. 
The Motor Accidents Claims Tribunal, Chingleput, heard the petitions of the widow 
and mother of a deceased person by name Ramadoss who was involved in a fatal 
accident on 5th October, 1965, when he was travelling in the jeep belonging to the 
Corporation of Madras. It is common ground that Ramadoss was travelling in 
the said jeep not in the capacity as a workman of the Corporation of Madras, but 
as a person who was allowed to board the jeep for being carried from one place to 
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another with the corsent of.one of the officers of the Corporation. No doubt 
Ramadoss, was an employee of the Corporation of Madras, But, at the time 
when he was travelling in the jeep, it cannot be said that he was in the course of ` 
the employment of the Corporation of Madras, 


As the accident referred to above resulted in the death of Ramadoss, his widow 

Susila aad his mother Jayammal filed petitions before the Motor Accidents Claims 
Tribunal, Chingleput, who, after a due enquiry, awarded compensation of Rs. 3,000 
to the widow and Rs. 750 to the mother. As against the said award of the Motor 
Accidents Claims Tribunal, C. R. P. No. 1647 of 1967 has been filed by the Corpora- 
tion of Madras, questioning the award in so far as it related to the claim made by 
the mother. The Corporation also filed an appeal, C. M. A. No. 115 of 1967, 
questioning the award in so far as it related to the claim of the widow. In C. 
No. 115 of 1967, the widow has filed a Memorandum of Cross-objections seeking 
for an increase in the amount of compensation awarded by the Motor Accidents 
Claims Tribunal. The three matters were dealt with and argued in cémmon. 
Mr.T. Chengalvarayan the learr.ed Counsel for the Corporation of Madras, initially 
stated that he was not questioning the quantum of compensation awarded by the 
Tribunal, but that he was on the question whether the petition for compensation 
was maintainable at all before the Tribunal under the Motor Vehicles Act. Accord- 
ing to the learned Counsel, a person aggrieved in such matters should have recourse 
to a Tribunal constituted under the Workmen’s Compensation Act, 1929, in case 
the person involved in the accident was an employee of the person against whom the 
compensation is sought. Reliance was placed on section g5 of the Motor Vehicles 
Act. - In other words, Ramadoss was an employce of the Corporation of Madras. 
The learned Counsel states that the employee, having died while he was in service 
of the Corporation, the respondents were prevented from setting the process of law 
as prescribed under the Motor Vehicles Act into motion and that a petition under, 
the Workmen’s Compensation Act is the proper remedy. According to him, as 
the Corporation of Madras is exempted from insuring their motor vehicles, as is 
ordinarily done by other owners of motor vehicles, section 95 is a pointer to his con- 
tention that the procedure, otherwise prescribed under this Act, is also equally 
excluded in cases where compensation is asked for as a result of fatal accident. Mr. 
Lakshminarayana Reddy, the learned Counsel for the widow, would urge that the 
Motor Vehicles Actis a self contained enactment and that in all cases where it becomes 
necessary to adjudicate upon claims for compensation in respect of accident involving 
the death or bodily injury to a person arising out of the use of a motor vehicle, resort 
to the Motor Accidents Claims Tribunal is imperative and the widow or mother of 
the deceased or injured cannot have recourse to a Tribunal appointed under the 
Workmea’s Compensation Act. No other contentions where raised before me. 


The Motor Vehicles Act, (IV of 1939), is a Code which prescribes and regulates 
the issue oflicence and incidentally touches upon the adjudication of claims in which 
death has resulted by reason ofuse ofa motor vehick. Section 110, while authorising 
the State Government to constitute Motor Accidents Claims Tribunal, provides that. 
such constitution is for express purpose of adjudication of claims for compensation 
in respect of accidents involving the death of persors arisirg out of the use of motor 
vehicles. Section 110-A, prescribes various matters to be dealt with in such an appli- 
cation for compensation. Such being the import and content ofsection 110 of the 
Motor Vehicles Act, it cannot be said that persons aggrieved by the death of another 
which has arisen out of the use of a motor vehicle should have recourse to Tribunals 
other than that set out and delineated in section 110 for the express purpose. The 
Workmen’s Compensation Act, 1923, isequally an enactment made for a specific. 
purpose. Section’3 of the Act in Chapter II enumerating employer’s liability for 
compensation, states that, if personal injury is caused to a workman by accident aris~ 
ing out of and in the course of his employment, his employer shall be liable to pay 
compensation in accordance with the provisions of that Chapter. The words to be 
Batad ag Ee so: om Are T aed cae workman by accident arising aut of and in the 
course of his employment.” In the instant case, it is not seriously contended by Mr. 
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T. Chengalvarayan that R? Ramadoss, when he was -travelling inthe jeep could. 


. be said to be a person: who was travelling in the course of cmployment of the Cor- 
poration of - No doubt, he was an employee otherwise. At the time when 

_ the accident occurred, it cannot be said that Ramadoss was in the course of employ- 
ment, dnd that the accident arose out of such employment. Ramadoss was casually 

. travelling in the unfortunate jeep which collided with a lorry resulting in his death. 
I am ofthe view that the special procedure, prescribed bythe Motor Vehicles Act 
under section 110, has to prevail notwithstanding the merit in this case which - of 
course is not disputed that Ramadoss was an employee of the Corporation of Madras. 
That, by itself, is not the test to decide as to which Tribunal has jurisdiction to con- 
sider and adjudicate upon a claim for compensation ofthe nature imissue. This ‘is 
undoubtedly a claim arising out of the use of a motor vehicle and obviously, there- 
fore, ‘it falls within the letter and spirit of section 110 of the Motor-Vehigles Act. 


. The second contention of Mr. T. Chengalvarayan, is that section 95 of the 
Motor Vehicles Act woyld operate as an exception to the specific law enacted-in 
section 110. I do not agrce,-section 95 appearing in Chapter VIII of the Act 
deals with insurance of motor vehicles against third party risk. It is in such context 


that certain exceptions are made in the section, whereby it is left to the option of the _ 


owner of a vehicle to take insurance policy of one or the other kiud mentioned in the 
section. The earlier part of section 95 is mandatory and the proviso gives an option 
to Insurance company to cover the risks mentioned in the proviso or not to cover the 
same, Argument of the learned Counsel proceeds that, as there is exemption in favour 
ofthe Corporation of Madras, from ‘insuring motor vehicles, it follows that the, pur- 
viso to section 95 would naturally be attractec and the provisions of the Workmen’s 
Compensation Act, 1923, are to prevail over the the express provisions in the Motor 
Vehicles Act. This argument, if accepted; would place an employee of thé Corpora 
tion of Madras in a very peculiar position, and the employee, if he is invoked ik a 
fatal accident by-reason of the use of a motor vehicle, should necessarily go.to the 
Worlanen’s Compensation Tribunal, even though the accident occurred not in the 
course of his employment with Corporation. Naturally the workmen’s Compensa- 
tion Tribunal would reject such an application, as it has no jurisdiction to adjudicate 
upon a claim of that character, the claim being not related to an accident occurring 


in the course of the employment of the workman. I have already indicated that 


Ramadoss was only travelling in the jeep at the mercy-or consent of others in it and 
he was not working as an employee of the Corporation of Madras at or. about the 
time when he was involved in the fatal accident. Iam unable to agree that section 


95 excludes the jurisdiction ofthe Motor Accidents Claims Tribunal under sectio 
110 of the Act. `` : 


While considering the Memorandum of Cross Objections filed by the widow, 
it-is contended by . Lakshminarayana Reddy, that the amount of Rs. 3,000 
awarded to her as compensation is unreasonably low. - It is not in dispute that 
Ramadoss was carning a sum of Rs. 108 per month, The learned Counsel, therefore, 
requests for enhancement of the compensation at least by Rs..7,000,making a total 
compensation of Rs. 10,000. This is opposed on the ground that the totality of 
salary obtained by. the deceased Ramadoss was not transmitted by him to the widow 
-wher he was alive and therfore the formula by the Tribunal to capitalise the com- 
pensation on the quantum of the salary actually given by the deceased to his wife 
is correct and has to be upheld, This argument, if accepted, would lead to this 
result, if there is a husband who fails to give any money at all to’ his wife from and 
out of his salary and if ultimately such husband is involved in a fatal accident of the 
type under consideration, then his widow would not be entitled to any amount at all. 
Quantum of compensation,.in my view, has to be fixed with reference to the loss 
sustained by the dependents of the deceased, and if it relates to a premature death of 
a young man, certainly, the Court would temper justice with mercy and award 
reasonable compensation. Ramadoss had 22 years of service yet, on the date when 
he died in the accident. He would have earned more than Rs. 20,000, if he had 
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normally lived and worked. Finding that the mother has nof come forward with 
any claim for increased compensation and takirg all the circumstances ir.to considera- 
tion, I feel the grant of a further sum of Rs. 5,000 besides the sum of Rs. 3,000, 
ted by the Motor Accidents Claims tribunal, would serve the ends of. justice 
order accordir gly. The memorandum of cross objections, is thercfore, allowed in 
part. C.M.A. No. 115 of 1967 and C.R.P. No. 1647 of 1967 are dismissed. There 
will be no order as to costs. ce. . 


P.R-N. . —— C.M.A.No. 115 of 1967 and 
C.RP.No. 1647 of 1967 

| dismissed. Memo. of cross 

objections in C.M.A.No.115 

of 1967 allowed in part. 


- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice P. RAMAKRISHNAN AND Mr, Justice G. RAMANUJAM. 


Raghuvir Kumar (Minor) by next friend and mother Smt. D. P. j 
Kamala Kumari and another ... Appellants* 
: y. ' 
Smt. Shanmughayadivu and others :... Respondents. 


Hindu Law—No bar toP, the deceased taking a secqnd wife in 1943—P marrying a girl 
(second plaintiff) outside his community when earlier marriage is subsisting and 
keeping it as a secret—Long cohabitation between the second plaintiff and P— 
All the members of P’s family treating them as husband and wife—Legal presump- 
tion—Second plaintiff, if the legally wedded wife of the deceased P. 


Hindu Maig Act (XXVI of1955), as amended by the Madras Act (XXT of 1967), 
section T-A (1) (b) and (c}—Scope—Deceaséd P marrying the second ‘plathti, 
by tying the thali and garlanding the other—Marriage, if valid within t 
meaning of section T-A (1) (b) and (c). 


The main question for determination is whether the second plaintiff is the 
_ legally wedded wife of late Palaniswamy Nadar. Is the first plaintiff the 
legitimate son of Palaniswamy Nadar ? ; 


Held that, there was no bar for the deceased Palaniswamy to take a second 

“wife in the year 1943 when the marriage between Palaniswamy and the second 

laintiff is said to have taken place.. In a society wher second marriage 

s not prohibited under the statute or under the customary law, it is always 

i T E D eer E ia a a 

; ugh a form of marriage and lives with the other party as husband and 

` -wife, there is no obstacle to the presumption being raised from the fact of long 

cohabitation and repute. Of course, if there ig a statute such as the Madras 

- Bigamy. Prevention Act, 1949 or the Hindu Marriage Act, 1955, a second marri- 

-age cannot be presumed from long cohabitation and repute, as such a marriage 

-cannot be recognised in law: The mere fact that there was an earlier marri- 

age subsisting in this case, it cannot be considered sufficient to rebut the pre- 
sumption of marriage arising out of long cohabitation and repute. i 


It is in evidence that the second plaintiff attained puberty in 1942 and that 
when Palaniswamy and the second plaintiff became friendly shortly thereafter 
they went through a form of marriage in the temple at Perur and that -they 
oe ee There is no evidence on record. 
that even before the alleged marriage at Perur temple there was any illicit inti- 





* Appeal No. 435 of 1962 and. . à : 
C.M.P. No. 13239 of 1969. 14th November, 1569. 
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macy between them. Having seen the trend of the letters written by the second 
plaintiff showing considerable anxiety and demanding a marriage status, it is 
J le that she insisted on some ceremony of marriage before she allowed 
iswamy to have any cohabitation with her. From the mere fact that 
there is no reference to the ceremony of marriage in: any of the letters, or the 
agreement Exhibit A-1, it cannot be said that they are conclusive against the 
factum of marriage. It may be that the second plaintiff was not satisfied with 
the ceremony of marriage secretly conducted in a temple and thought that 
may not give her sufficient status as wife of Palaniswamy as among the mem- 
_bers of his family unless there is a regular marriage in the presence of the family 
members or a document evidenting the marriage is executed. The marriage 
_ agreement Exhibit A-1 might have been executed by Palaniswamy at the 
instance of the second plaintiff by way of caution. 


It is not improbable that when Palaniswamy cultivated intimacy with the 
second plaintiff, he might have married her out of love and wanted to keep it 
as a secret one tilt some time especially when he is marrying a girl outside 
his community and when the earlier marriage is subsisting. Therefore, Palani- 
swamy had every reason to keep the marriage as a’secret one. The fact that 
in some of the letters the second plaintiff addressed Palaniswamy as ‘ » ewen” 
may not be taken note of seriously as she was only a girl of 14 at the time of 
writing these letters and was studying in the school. Since the marriage was 
performed secretly it may be that she thought it safe to address the husband in 

_ that manner so that others who may come across these letters may not have 
any suspicion about the marriage and their relationship as husband and wifs.. 


The first defendant and other close relations were aware of the long cohabita- 
tion between the second plaintiff and Palaniswamy and almost all the members 
of the family were treating them as husband and wife. There was no distinc- 
tion shown between the first plaintiff and the other children of the family, during 
festive occasions and the second plaintiff and her son were invited for almost 
all festivals and functions in the family. It is not correct to say that the second 

“” pldintiff was treated as a member of the family with a view to satisfy Palani- 
swamy. ‘The first-defendant herself has sought solace from the secorid plain- 
tiff at the time when her husband Palaniswamy neglected her and she has 
treated the second plaintiff as a co-wife is evident from some of her letters 
addressed to the second plaintiff. Further immediately after the death of 
Palaniswamy there was an inventory taken of movables and cash found in 
the family house by the relations such as 6th defendant and others and the first 
defendant as well ag the second plaintiff were each given a list of. inventories 
articles and cash of Rs. 1,000. .All these go-to show that the treatment meted 
out to the second plaintiff and her son was one consistent with their being the 
members of the family.. 


Section 2 of the Madras Act (XXI of 1967) enacted for the purpose of 
idating marriages popularly known as “Suyamariyathai or Seerthirutha” 
- marriages, inserted section 7-A in the Central Act (XXVI of 1955). Sub- 
sections (b) and (c) of section 7-A (1) of the Central Act (XXVI of 1955) can: 
be applied to the facts of this case and the marriage sald to have been perform- 
' ed at Perur Temple will be good and valid in law in view of the retrospective: 
nature of the provisions.. 
Appeal against the Decree of the Court of the I Additional Subordinate 
Judge, Coimbatore, dated-17th January, 1962 in Original Suit No. 69 of 1960., 
C.M.P. No. 13239 of 1969: Petition praying that in the circumstances 
stated in the affidavit filed therewith, the High Court will be pleased to permit 
the petitioners to raise thé following additional ground of appeal :— 
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Additional Ground. of Appeal: “The Court having reference to the allega- 
tion in paragraph 3 of the plaint that there was solemnisation of the marriage in 
August, 1946, entered in the deed. executed, by Palaniswamy Nadar (deceased) in 
the presence of witnesses and on the evidence on record, the Court should allow 
the appeal on the basis of and with reference to section 7 (A) of the Hindu Marri- 
age Act. . The learned Judges should also apply the well settled principles of 
granting relief of recognition of rights to the parties pending the appeal which 
was conferred them retrospectively by the statute and as per the deed of solemni- 
sation of the marriage between the husband and the wife., 

`F. Srinivasan, for Appellants. 

_ K. Natarajan, S. Mohan and K. Doraiswami, for Respord nts. 

The Judgment of the Court was delivered by 

Ramanuam J -—The plaintiffs in O. S. No. 69 of 1960 on the file of the 
Sut-Court, Coimbatore, are the appellants in this appeal. They filed the suit for 
partition and separate possession of their alleged 3|10th.share of A and B sche- 
dule items and for past mesne profits at the rate of Rs. 500 and future mesno pro- 
fits at the rate of Rs. 2,400 per annum from the date of suit till delivery of 
possession, or m the alternative, for possession of the properties equal in extent 
and value to that of the properties set out in the will dated 2nd May, 1949 exe- 
cuted by one Palaniswamy Nadar in favour of the first plaintiff. The first 
and second plaintiffs claimed respectively to be the son and fourth wife of the 
said Palaniswamy Nadar who died on 5th January, 1960 and the suit came to 
be filed on that’ basis. ‘The first defendant is the third wife of Palaniswamy 
Nadar and defendants 2, 3 and 4 are his sons through the first defendant. The 
fifth defendant is the father of the first defendant and sister’s husband of Palani- 
swamy Nadar. Defendants 6 and 7 are the grandsons of Valliammal, Palini- 
swamy’s maternal aunt and ako the sons of his brother, Mounaguruswami. The 
8th defendant was impleaded as he was claiming certain rights as usufructuary 
mortgagee from Palaniswamy .Nadar over one item. Palaniswamy got divided 
from his brothers and sisters by partition deeds dated 3rd August, 1955 and 
Gth: March, 1959 and he died possessed of the properties set out in Schedules A - 
and B to the plaint. Parts I and II of Schedule A to the plaint are the lands 
and houses respectively left by the deceased Palaniswamy. Part I and Part I 
of Schedule B are oytstandings and movables respectively left by him. 

The plaintiffs daim for a share was denied by the contesting defendants 1 
to 4 and they contended that the second plaintiff has not been married to the 
said Palaniswamy and that she was only his concubine. They also alleged that 
so far as the particular part of the country where they reside is concerned in the 
Nadar community to which they belong, there was an immemorial custom prohi- 
biting a second marriage while the first subsisted, that therefore the alleged 
second marriage of Palaniswamy with the second plaintiff would be quite impro- 
bable and that in any event it would be invalid in view of the said custom even 
if the marriage had in fact taken place. They also denied the validity of the 
will said to have been executed by Palaniswamy in favour of the first plaintiff 
on 2nd May, 1949. S i 

The fifth defendant practically adopted the defence set out by defendants 1 
to 4: Defendants 6 and 7 did not contest the suit but remained ex parte. 


The 8th defendant claimed a usufructuary right over item E of A schedule. 
He contended that Palaniswamy received an advance of Rs. 2,000 from him 
and agreed on 10th October, 1959, to execute a usufructuary mortgage of the 
gaid item for Rs. 5,000 after receiving the balance, that he died without executing 
the mortgage and that he was constrained to file a suit OS. No. 72 of 1960 on tha 
file of the District Munsif of Dharmapuram for specific performance. He also 
stated that he was not a necessary party to the present suit. Ea 
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The trial Court took up for consideration inter alia the following substantial 


(1) Whether the second pleintif’ is the Iepally wedded wife of Inte 
Palaniswamy Nadar and whether the first plaintiff is the legitimate son of 
Palaniswamy Nadar ? 


() Whether the special custom preventing a valid second martiage pleaded 
hy the defendants 1 to 4 is true and valid? 


(3) Whether the will dated 2nd May, 1949, said to have been executed by 
Palaniswamy Nadar was true and valid and if`so, whether the first plaintiff is 
entitled to substituted properties in lieu of the properties covered by the will as- 


pinag? Mist ete properties available for partion. in the event of the 
P claim g upheld ? 


The trial Court considered tho main issuo as to the allégedl marriage of tho 
laintiff with Palaniswamy and held that the second plaintiff has not 

Cana the dhe ie the eosin coded ii ce Petco fant es 
plaintiff is his legitimate son. In view of this finding on the main issue the trial 
Court held that the tiffs are not entitled: to any share in the suit properties - 
but that the first plaintiff is only entitled to maintenance under the Hindu 
Succession Act of 1956 for which he must take appropriate separate proceedings.. 


As regards the special custom prevalent in a particular locality pleaded by 
ite detenieats 100-4 cise in the community Gt Rodan namely thar ane Cannat 
marry a second wife during the life-time of the first wife, the trial Court held 
that defendants 1 to 4 have not established the alleged custom. ` 


` Ag regards the validity of the will dated 2nd May, 1949, ioe idee te 
plaintiffs, the trial Court took the view that the gaid will is true and valid; that 
the same is not vitiated by: undte “influence -by-the second plaintiff, but that 
thie Will bas: beccmas inoperative’ end unenforceable. fop the Teicon that the D 
‘ perties covered thereby had` been- allotted- to other members -of the family 
at the.time of the partition which ‘took place even during the life-time of 
Palaniswamy. Therefore the first plaintiff was held not entitled to substituted 
properties as claimed by him. 


As regards the properties which will be available for division if the plaintiffs 
were to succeed in establishing their right to a share in the suit properties, the 
trial Court found that items 1 to 5 of part 2 of B schedule were not available for 
partition as their existence and their loss have not been proved by the plaintiffs. 
As regards other items of part 2 of B schedule, the evidence tendered by the 
plaintiffs was found to be quite meagre and insufficient to support. their case., 
The trial Court also rejected the claim of defendants 1 to 4 for inclusion in 
Schedule A of a house at Coimbatore purchased under Exhibit A-30 in favoun 
of the second plaintifPs mother and later on settled by her in favour of the first 
plaintiff under Exhibit A-31, for ‘purposes of division. The lower Court also 
negatived the claim of defendants 1 to 4 for a share in an insurance policy 
bearing No. 70406 for Rs. 10,000 in Prithvi Insurance Company in the name 
of Palaniswamy showing the second plaintiff as his nominee and in certain jewels 
given to her by Palaniswamy. 3 


Soft davtho’ ath defendant Gad eonna Sie eal Goan kad hat keels 
Peon pasty to the'enit ae hio claimed vortain righin In respect of. Item-E af 
ule 


ut Le ca ee E E 
of the decision rendered by the the trial Court.: . 
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For a proper appreciation of the rival contentions of the parties, it is 
necessary to set out certain facts which are not in controversy. Deceased 
Palaniswamy Nadar was the grandson of one Shanmugavelu Nadar through his 
daughter, Thathammal alias Nagarathnammal, belonging to one of the rich 
families in Udumalpet taluk. Shanmugavelu Nadar had two daughters 
Thathammal and Valliammal. He bequeathed some-of his properties under a will 
dated 15th April, 1922, in favour of his daughter, Thathammal. Most of the ` 
properties owned by Palaniswamy Nadar were got by him.through his mother, 
Thathammal under the original of two deeds of partition Exhibit A-28 dated 
3rd August, 1955 and Exhibit A-29 dated 6th March, 1959, Palaniswamy married a 
first wife in or about 193% but she died within six months of the marriage. 
Subsequently he married a second wife who also died issueless shortly afler tbe 
marriage. Then he married the first defendant, his sister’s daughter in 1942 as 
his third wife. Defendants 2 to 4 are the children of Palaniswamy and the first 
defendant. Palaniswamy’s family originally resided at Udumalpet and in or 
about 1947 his mothér Thathammal purchased a house known as “Pasumadam” _ 
at Palani and the family shifted to Palani which became the permanent residence 
of Palaniswamy from the year. 1947 onwards. Palaniswamy got divided from 
his brothers and sisters in 1955.. He was suffering from jaundice for about 
6 months prior to his death and he underwent treatment in the Bharathi Nursing 
Home and Erskine Hospital, Madurai, and as his condition was hopeless, he 
was taken to Palani on 5th January, 1960,where he expired on the same day. The 
second plaintiff is the daughter of one Damodara Iyengar through his wife 
Karunaiammal belonging to Chetty community. She was living with her father 
Damodara Iyengar at Udumalpet and Palaniswamy used to visit their house 
and during such visits Palaniswamy and second plaintiff. fell in love with each 
other. Palaniswamy purchased a house at Coimbatore in the name of the 
second plaintiffs mother and the second plaintiff has been living in that house.. 
She was being educated for some time by Palaniswamy and the first plaintiff 
was born to Palaniswamy and the second plaintiff. _Palaniswamy also maintained 
the plaintiffs at Coimbatore and met all their expenses. Palaniswamy also 
executed a will dated 2nd May, 1949, bequeathing a few iterhs of his property in 
favour of the first plaintiff. . - - , i 

According to the plaintiffs, there was a marriage between the second plaintiff 
and i y in 1943 and they lived as husband and wife till 
Palaniswamy’s death in 1960; at Coimbatore. They claim that Palaniswamy 
married the second plaintiff in Avani 1943 as bis fourth wife, that the ‘first 
plaintiff is a legitimate son born of that lawful wedlock and that the first plaintiff 
as one of the legitimate sons of Palaniswamy and the second plaintiff as one of 
his widows are respectively entitled to 2{10th share and 1[{10th share under the. 
provisions of the Hindu Succession Act. The defendants, on the other hand 
would say that the relationship between Palaniswamy and the second plaintiff 
was not one of husband and wife but was one of paramour and concubine. 
Therefore the contest between the parties mainly centres round the nature of the 
relationship between the second plaintiff and Palaniswamy and as such the main 
question that arises for consideration is whether the plaintiffs had established 
their case of a valid marriage ‘between the second plaintiff and the deceased 
Palansswamy.., 

Before dealing with the evidence relating to the factum of marriage pleaded: 
by the plaintiffs, we would like to consider the -plea put forward by the deten- 
dants based on a special custom among the Nadars in Udumalpet taluk. They 
allege that in the Nadar community in this locality, there is an immemorial 
custom that one does not marry a second wife during the life-time of his first 
wife, that Palaniswamy’s family is also bound by that custom and that this 
improbabilises the marriage between the second plaintiff and Palaniswamy-.; 
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The trial Court dealt with this plea of the defendants in paragraph 32 of its 
judgment under issue 3. It considered the evidence of D.Ws. 2 to 5 who gave 
three or four instances where persons who had no child through the first wife did 
not marry a second time during the life time of the first wife because of this special 
custom now admitted that this custom is only in three villages, namely, Dhaza- 
puram, Sedapalayam and Udumalpet, that within the last 20 or 30 years Nadars 
in the above villages have marriage connections with other parts of South India, 
namely, Sivakasi, Madurai and other places, and that they are not aware that the 
custom spoken to by them is observed in those places also. The Court below 
also considered the evidence’ adduced on the plaintiffs side which was to the 
€ffect that there were other instances of persons belonging to the same com- 
munity in the villages aforesaid having taken a second wife even during the life 
time of the first wife. The trial Court found that thereis nothing on record to esta- 
blish the custom, that the evidence of D.Ws. 2 to 5 is quite interested, that in 
any event the evidence adduced by the defence is not sufficient to establish the 
custom pleaded by the defendants and that such a custom, even if established 
cannot have the force of law. This finding of the trial Court that there is no 
custom among the Nadars in Udumalpet taluk preventing a second marriage 
while the first marriage subsisted has not been seriously challenged before us by 
the respondents in this appeal.’ Having regard to the. said finding which we accept 
as correct in the light of the evidence discussed above, we have to hold that there 
was no bar for the deceased Palaniswamy to take a second wife in the year 1943 
when the marriage between Palaniswamy and the second plaintiff is said ta have 
_ . As regards the factum of marriage, we have to consider the evidence of P.W. 
1,P.W. 2 and P.W. 5. P.W. 1 is a retired head weaving maistry, Central Jail, 
Coimbatore and he is the father of P.W. 6. P.W. 2 is the second plaintiff her- 
self and P.W. 5 is a cousin of Palaniswamy. It is the evidence of P.W. 2 that. 
while she was aged 14, herself and Palaniswamy mutually fell in love with each of 
other.and Palaniswamy got the consent of ber father for the marriage, and that 
the’ marriage was celebrated at Patteeswararswami temple, Perur on the first 
Friday of Avani 1943 in the presence of her father, Damodara Iyengar, P.W. 1 
and P-W. 5. She speaks to the fact that after pooja the mangaltyam was tied 
round her neck by Palaniswamy and that they also exchanged rings and garlands. 
It is also her evidence that after the wedding they went back to Coimbatore for 
dropping P.W. 1 in his house on their way to Udumalpet. It is the evidence of 
P.W. 2 that since Palaniswamy had the first defendant as third wife and a daughter 
through her, he wanted to avoid publicity and to marry her in private and that 
is why no printed invitations were sent for the marriage. P.Ws. 1 and 5 corro- 
borate P.W. 2 in relation to the performance of marriage at Perur temple. P.W. 
1 would state that he was invited to attend the marriage by Damodara, Iyengar 
‘who was known to him for some time. P.W. 5 would state that his mother and 
Palaniswamy’s mother are cousins, that he was living with Palaniswamy’s family 
from 1940, that Palaniswamy was taking him wherever he went and that he attend- 
ed the marriage between Palaniswamy and P.W. 2 at Perur as spoken toby P.W. 2. 


Besides the oral evidence of P.Ws. 1, 2 and 5, the learned Counset for. the 
appellants (Plaintiffs) also relies upon a number of documents, to establish the 
factum of marriage between Palaniswamy and P.W. 2. Exhibit A-1 is an 
agrecement dated 19th August, 1946 between Palaniswamy and the second plain- 
tiff which recited : 

“Whereas we have been living together in close intimacy as husband and 
wife for the past about three years, and whereas we desire to continue in the 
same relationship as husband and wife and.to record the same in writing now,’ 
therefore, this agreement witnesseth that we hereby agree to live always.as hus- 

_ band and wife, faithful, true and loving each other, that we shall not give each 
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other up-and that children born to us, shall be our Kgitimate children entitled to 
succeed to our estate as per laws of the land”. 


Tt is the evidenca of P.W. 2 that she and Palaniswamy went to Madras in 
August, 1946, when the first plaintiff was conceived, that she asked Palaniswamy 
to execute a document recognising the marriage privately and secretly conduct- 
ed earlier and the document Exhibit A-1 came into existence. Exhibit A-2 is 
an extract from the birth register and that shows that a child was born to 
Palaniswamy and the second plaintiff on 19th March, 1947 in door No. 82, 
Angalamman Koil Street, Coimbatore, and that the person who gave the report 
is Palaniswamy himself. This also shows that P.W. 6 Dr. Sengaliappan attend- 
ed the delivery. Exhibit A-4, dated 2nd May, 1949, a will said to have been exe- 
cuted by Palaniswamy in favour of the first plaimtiff was also relied on for pur- 
pose of proof of marriage. In the said will, the second plaintiff is referred to as 
the junior wife of Palaniswamy and the first plaintiff as his son. The second 

tiff has been appointed as guardian of thad minor son, the first plaintiff., 
Under this will Palaniswamy purports to bequeath 6 acres and 64 cents of nanja 
land, bearing Survey No. 209 in Kannadiputhur Village, Udumaipet taluk to the 
first plaintiff and P.W. 1 is one of the attestors to this-document. P.W. 1 and 
Damodara Iyengar are shown as identifying witnesses before the Sub-Registrar.., 
Exhibit A-6 and A-7 are extracts from the school registers wherein Palaniswamy 
has signed ‘as parent of the first plaintiff. Exhibits A-9 and A-10 are voters’ Ist 
for Ward 29 of Coimbatore Town for the years 1955 and 1959 respectively wherein 
Palaniswamy is shown as the husband of the second plaintiff. Exhibits A-57, 
A-58 and A-59 are the proposal, personal statement and policy in respect of 
life insurance policy No. 70406 for Rs. 10,000 taken .by Palaniswamy 
wherein thé second plaintiff is shown as the fourth wife of Palaniswamy while 
nominating her under section 39 of the Insurance Act. In his personal state- 
ment, Exhibit A-58 he has declared that he had two wives living and their ages 
are shown as 30 and 25. According to the plaintiffs in these documents Palani- 
swamy has admitted and acknowledged the second plaintiff as his wife and the 
first plaintiff as his son, and that this constitutes .a-condiusive piece of evidence 
1o De tot harg Wapa valid marag betaeaa Palais anik Eragon 


The Paret Ga a i dae a a ts aad 
the Evidence Act and urged that the admissions made by Palaniswamy that the 
second plaintiff was his wife and the first plaintiff was his son are relevant and 
may be used against Palaniswamy or his representatives in interest.. He also 
aelied on a decision of a Division Bench of this Court in Veeraragahava Vv . 
Kamalamma: for the proposition that what a party himself admits to be- true 
may reasonably be_presumed to be so and that until that presumption is rebutted, 
the fact admitted must be taken to be true. That was a case where the plain- 
tiff claimed to be the adopted son of one Rami Reddi and the Court held that 
though normally the burden of proving his adoption would -be on the plaintiff, 
the admissions of the widow of Rami Reddi that she had adopted him shifted 
the onus’on her om the principle of Slatterle v. Pooley? “that what a party 
himself admits to be true may reasonably be presumed to be so”. But on the 
facts of that case, the Court took the view that the widow had satisfactorily 
explained the admissions and rebutted the presum ing ont aning ion Me reie 
ments contained in documents to which the plaintiff was not a party. Accord 
ing to the learned -Judges the admission made in documents to which the’ plain- 
tiff was not a party can be explained by the party making the admission as 
having arisen out of a mistake, etd., The learned Counsel for the. appellants 
(plaintiffs) also relied on the recent decision of the Division Bench of this Court 


1. (1950) 2 M.LJ. 575: ALR .1951 Mad. 403. 2. 151 ER. 579. 
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in Rajagopal Pillai v. Pakkiam Ammal? for showing that on similar facts this 
Court upheld the marriage put forward by the plaintiffs therein. It was pointed 
out that im Subarama v. Arjuna? a statement by a deceased executant that the 
defendant was his legally wedded wife was held admissible to prove the marriage.. 
The following observations of Sir James Mansfield in the Berkeley Peerage case? 
was cited as being pertinent in this connection. 

“Tf the father is proved to have brought up the party as his legitimate son, this 

amounts-to a daily assertion that the son is legitimate”. 

Then reliance was placed on a series of letters, Exhibits A-12 to A-21, A-37) 

and A-38 written by the deceased Palaniswamy to the second plaintiff as showing 
that their relationship was one of husband and wife and that they were treated 
and recognised as such by the members of the family. From these letters it is sten 
that the second plaintiff had been invited and taken to the family house at the 
. time of all the religious festivals such as gurupooja ec., along with her child, 
tho first plaintiff. The photos Exhibits A-44 to A-49, A-53 and A-55 show that 
the second plaintiff and the first plaintiff have been taking part in almost all the 
important functions in the family such as marriage, gurupooja etc., and‘that they, 
have been mixing With the other members of the family without any distinction. 
In some of the photos the second plaintiff is en along with the other ladies in 
the family induding Palaniswamy’s mother and the first defendant, which may 
not be the case if the second plaintiff was a concubine. 


There are a further series of letters written by the relations of Palaniswamy 
to the second plaintiff, which are relied on to show that the second plaintiff has 
been treated by the relations of Palaniswamy with esteem and respect which will 
not be the case if she was only a concubine of Palaniswamy. Exhibit A-41, dated 


about his weifare and acknowledges the receipt of a group photgmph from 
i whenever he feels 


8rd October, 1955 are letters written by Soundararajan, brother of Palaniswamy 
to tbe second plaintiff addressing her as ‘‘ wewe)’’ meaning brothers wife. _ 
In these letters Soundararajan informs the’second plaintiff about the birth of child- 
“ren and about’ the condition of his wife. 

The first defendant had also written letters to the second plaintiffs address 
and they are Exhibits A-23, dated 5th April, 1948, A-24 dated 4th August, 1948, 
A-25 dated 27th July, 1953 and A-26 dated 24th September, 1966. In Exhibit 
A-23, the first defendant complains to the second plaintiff that Palaniswamy 
is in bad company and states that for the welfare of everybody she desires to 
come and live in Coimbatore, very near the second plaintiff and asks the 2nd 
plaintiff to find out a house for her residence as early as possible. In this letter 
she refers to Palaniswamy as “our” husband and states that he is staying with her 
—_——————OOOOOO OOOO eee ee ee SS SSS 


1. LLR. (1968) 2 Mad.138: (1968) 2 2. AIR. 1951 Orissa 337. : 
MLJ. 411. 3.. (1811) 4 Camp. 410: 171 E.R ` 128. 
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for 10 days at Udumalpet and then leaves for Coimbatore on the 10th day of to live 
with the second plaintiff for the next 10 days, that both of them are finding it 
dificult and that if they reds ii the seme place i pill be better Tor both 

them. She therefore offers to come to Coimbatore and take up residence there 
or in the alternative invites the second plaintiff to come and ‘reside at Udumalpet. 
In Exhibit A-24, the first defendant writes to Palaniswamy during his stay with 
` the second plaintiff at Coimbatore explaining to him as to why she disposed of 
the stock of dy left in the house for discharge of certain pressing debts. She 
also refers to the fact that Palaniswamy is having two wives and many 
concubines. It is clear that the two wives referred to therein were the first defen- 
dant and the second plaintiff. The first defendant seems to think that Palani- 
swamy is angry with her and because of that he is continously residing with the 
second plaintiff at Coimbatore and she requests her husband to forgive her. In 
Exhibit A-25 the first defendant enquires the second plaintiff about her son’s . 
health after a small cut he receivedrecently and shows her anxiety to come and ses ` 
the first plaintiff in person. In Exhibit A-26 the first defendant acknowledges 
the receipt of sarees sent by the second plaintiff from Coimbatore and asks her to 
purchase and send some Mysore Silk sarees and some clothing for her son, the 
third defendant. From all these letters it is clear that the relationship between 
the first defendant and the second plaintiff was quite cordial, and that the first 
defendant treated the second plaintiff as her co-wife and sought her help to put 
dhings in order in the family of their husband. . Exhibit A-18 is a letter written 
by Palaniswami to the second plaintiff and there ig a reference to the visit of the 
first defendant to the second plaintiff. From the correspondence set out above, 
it transpires that the first defendant was on visiting terms with the second plain- 
tiff. In same of the letters written by Palaniswamy to the -second plaintiff, 
there is reference to the visit of Palaniswamy’s mother Thathammal also to the 
second plaintifPs residence at Coimbatore. AN these letters show as to how 
the family members of Palaniswamy including his mother, Thathammal and 
the first defendant treated the second plaintiff. They had teind hir aa tie 
second wife of Palaniswamy and the first plaintiff as the son of. Palaniswamy. 

‘The Irien aro epiead. over fram -1948 pis: 1958 ically till the death. of 
Palaniswamy in 1960. Relying on these letters the evidence of P.Ws. 3, 
4 and 6, Be eet Gl Ey ec a cee beter eae 
the evidence adduced in this case on the side of the plaintifis is quite sufficient to 
warrant a finding that there has been a tacit recognition of the married status of 
ane ee 
by friends and neighbours.. 


Even the trial Cort, itor condeing the evidence in this regard hat 


apee cae so onbe thal these ay duis vides ae apatite 
date of Exhibit A-1, ee ee ee eae fet ener 
Palaniswamy and the first plaintiff as his son bf 


-It is in evidence that plaintiffs 1 and 2 were attending all the functions in the 
house of Palaniswamy and his relations. However it has taken the view that 
“the ion by conduct as the existence of relationship of husband and wife 
and and son, and the acknowledgment or recognition of the same by 
Palaniswamy”, would not prove the marriage. The Court below however, did not 
advert to the legal consequences flowing from such repute, treatment and recogni- 
tion by the members of the, family of Palaniswamy and his relations. 


The learned Counsel for the appellants then relies on the following authorities 
for the proposition that normally a presumption has to be drawn m favour of 
a eee eee Suede erent 
s 26 ; 
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have to be rebutted by cogent and strong evidence to the contrary. In George 
v Thyer! an Englishman and woman travelled to Francs with the intention of 
getting married and there purported to go through a form of marriage. On 
return they lived together in England as man and wife for thirty years-and had 
several children. There was also evidence of recognition of the children ye the 
family. On ‘these facts the Court held that, though the alleged 
impossible according to French Law where the marriage is said to have ies 
place, the fact of long cohabitation was found sufficient to raise-the presumption 
in favour of marriage, and that the invalidity of the marriage according ta 
French Law will not be sufficient to rebut that presumption. 

In De Thorony The Attorney-General’, it was laid down that the presump- 


tion of marriage arising out of long cohabitation and repute is much. stronger 
than ihe presumption in regard to other facts. There also a ceremony of 


‘ marriage was gone through in Scotland and the parties lived together continuously 


for years as husband and wife beliving themselves to be validly married and were 
regarded as such by all who knew them.. Though the ceremony said to have 
taken place was invalid, the marriage was held to have been established. by the 
force of habit and repute and the onus of rebutting such a marrage by habit 
and repuie was held to be on the persons who deny the marriage. 


In ‘Piers v. Piers*, it was ruled by the House of Lords that the question of 
validity of a marriage cannot be tried like any other question of fact which is 
independent of presumption, for there is a strong presumption in favour of 
marriage, partioularly after the lapse of a great length of time, and thar such a 
presumption must be rebutted by strong, distinct and satisfactory disproof. At 
page 362 of the reports the following observations of Lord Lyndhurst in the case 
of Mooris v. Devies‘, are extracted : 

“the presumption of law is not lightly to be repelled. It is not to be broken 
` in upon or shaken bya mere balance of probability. ‘The evidence for the 
- purpose of repelling it must be strong, distinct, satisfactory and conclusive. . 

TEE EE we xiccawe The presumption must prevail unless it is 
most satisfactorily repelled by the evidence’in the cause appearing conclusive 
to those who have to decide upon that question.” 

in re, Taylor (deceased) Taylor v. Taylor®, Lord Evershed, M.R., cited with 
approval the said observations of Lord Lyndhurst in Morris v. Devies* and 
said that once a presumption is raised from long cohabitation and reputation 
there is a very heavy burden to rebut that presumption on persons who allege 
to the contrary. In this decision reference was also made to Re: Taplin Watson 
v. Tate’, where Simonds, J., dealing with the question of-repute, had expressed 
as follows :— 

“They were there received into society; which was not a society of Joose and 
- uncertain morals, but with proper. views as to martial relations, and were at all 

times regarded as man and wife. This presumption is not to be disturbed 

except by evidence of the most cogent kind”. > 
In this case it is clear from the evidence that the second plaintiff was received 
in the family of Palaniswami practically as one of its members and his mother 
Thathammal and his wife, the first defendant, and other relations were treating the 
second plaintiff as another wife of Palaniswamy in all these years upto to death 
of Palaniswamy. It is significant to note that there is no piece of evidence that 
the second plaintiff was ever referred to by any one as aone L ET 
until his death in 1960 but, on the other hand, there is considerable evidence, b 
oral and documentary, showing that she was treated and recognised as a member 


1. LR (1904)1Ch 456. RS os 4. 5 Clark and Fin. 163. 
2 (187 IHL (Div.) 686. 5. (1961) 1 AUE.R 55. 
3. AEC ZE 6 (1937) 3 All E.R. 105. 
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of the family and that Palaniswamy himself had acknowledged the second 
plaintiff as his wife. 

In re, Thompson Langham v. Thompson', where from 1856 to 1866 a man 
and woman lived together as man and wife and had five children and where 
there was evidence that they had been treated as man and wife by friends and 
neighbours and their children had been recognised by the head of the father’s 
family, the Court, in déaling with the question of legitimacy of the children born 
held that that the presumption in favour of a marriage having taken place had been 
established from the mere fact of cohabitation. The Court applied the principle 
laid down in Lyle v Ellood*, which held that “where a man and woman have 
. long lived together as man and wife, and have been so treated by their friends 
and neighbours, there is a prima facie presumption that they realy are,. and 
have been, what they profess to be.” 

In 19 Halsbury’s Laws of England, third Edition page 812, patierapt 1323 
dealing with the presumption from cohabitation it is said: 

“Where a man and woman have cohabited for such a length of time and in 

such circumstances as to have acquired the reputation of being man and wife, 

a lawful marriage between them will generally be presumed, though there 

may be no positive evidence of any marriage having taken place, and the pre- 

sumption can be rebutted only by strong and weighty evidence to the contrary”. 
In paragraph 1324 it has been stated that where there is evidence of a ceremony 
of marriage having been gone through, followed by the cohabitation of the parties, . 
everything necessary for the validity of the marriage will be presumed, in the 
absence of decisive evidence to the contrary. Reference is wade in support af 
the principle aforesaid from the decision in Re: Mansi, Baynes v. Carter’. The 
facts of that case were as follows: 

There was cohabitation. between the parties as man and woman with two 
children from 1878 to 1893. There, was general reputation as busband and wife, 
but there was some evidence doubting the repute and no evidence of any marriage 
having been solemnised. The eder child was born in 1873 in maternal grand- 
mother’s house and registered by the mother in her maiden name. Younger 
child was born in 1879 and registered in father’s name. On these facts it was 
held that a marriage must be presumed, but that only the younger child was 
‘egitimate. 

In Nagachari y. Butchayya*,Chandrasekhara Ayyar, J., expressed : 

“The presumption to be drawn in favour of marriage froth cohabitation will 

- have to vary from country to country or society ta society. .Where con-- 
cubinage is permitted or recognised or where even if it is not expressly permitted 
- it is winked at ‘or condoned by the society to which the parties belong, the 
presumption in favour of marriage becomes weak. But where it is established 
by .evidence that a man and woman were not merely living together but 
professed themselves to be husband and wife and were treated as such by the . 
society in which they moved and this conduct and’ recognition extended over 
sufficiently long period of time, a presumption can weil be drawn in favour 
, of marriage.” 
‘Then reference has to'be made to a recent "judgment of a Division Bench of 
this Court in. Rjegopel Pillai v. Pakkiam Amm l, which held that the presump- 
tan of law is the strongest of legal presumptions and not lightly to be repelled 
by a mere balance of probabilities and that the evidence repelling that presump- 
tion must be strong, distinct and satisfactory. After referring to the various .- 
decisions on the point, both English and Indian, dealing with the presumption 
of marriage, the learned Judges Ramamurti and Alagiriswamy, JJ., expressed : 
1. 91 Law Times Reports 680. 4. (1947) 2M.LJ. 277: ALR. 1948 Mad. 
2. 19 Eq. Cas. 98 at 107. 198. . 
3. as 94 LT. 431. - 5. LLR (1968) 2 Mad. 138 : (1968) 2M.L.J. 411. 
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“The presumption of law is the strongest of legal presumptions and is not 
lightly to be repelled by a mere balance of probabilities and the evidence repell- 
ing that presumption must be strong, distinct and satisfactory. Every intend- 
ment is made in favour of a marriage de facto and the more distant, the date 
of the marriage, the more readily is the presumption drawn, based upon cohabi- 
tation and repute. The weight of the presumption, gets strengthened when it is 
proved that the party whose marriage is in question’ distmcily intended to 
marry and went through a form of marriage with that intention and also subse- 
quently lived together as man and wife and were esteemed and reputed as such 
by those who knew them. The presumption still exists, even when there is no 
positive evidence of any marriage having taken place. The presumption is not . 
only with regard to the factum of. the marriage, but also with regard to the per- 
formance of the requisite ceremonies to constitute a valid marriage”. 


As against these decisions which lend considerable support to the appellants” 
contention that there is a strong presumption in favour of the marriage and that 
the evidence adduced on the side of tbe defendants are quite insufficient to rebut 
the legal presumption arising from the established facts in this case, the learned í 
Counsel. for the respondents referred to the following authorities in support of 
Aa Ornon ARAE sae A- preaun phan afpak arise 1a, the Case of a second 
marriage. 


In Nogerajemma v. State Bank of Indiat, a view has been taken that 
- where a person is already married, no presumption of second marriage. arises by., 
reason of long cohabitation though such presumption may be raised -in the case 
of first marriage. ‘Reliance was also placed on the unreported decision in S.A. 
No. 592 of 1921, where this Court had expressed a similar view. The learned 
Judge of the Andhra Pradesh High Court in’ the above decision held that there 
is no evidence as to the factum of marriage and the mere fact that the alleged wifs 
was described as a wife in some of the documents ranging from 1953 did not esta- 
blish that she is the lawfully wedded wife of one Ramaswamy and refused to 
invoke the presumption of marriage on the facts of that case. In passing they 
` said that the presumption cannot be invoked in case of second marriage. We are 
not in a position to express our agreement with the view expressed in the above . 
decision that the presumption of marriage cannot be raised in case where the 
first marriage is subsisting. In a society where second marriage is not prohibited. 
under the statute or under the customary law, it is always open for any person 
to marry a second wife if he so desires and if he goes through a form of marriage 
and lives with the other party as husband and wife, we find no obstacle to the pre- 
sumption being raised from the fact of long, cohabitation and repute. Of course, 
SE eS ee ee or the 
Hindu Marriages Act, 1955, a second marriage cannot be presumed from long 
cohabitation and repute, as such a marriage cannot be recognised in law. In 
„our opinion the mere fact that there was an earlier marriage subsisting in this 
case, it cannot be considered sufficient to rebut the creaumpdod of 9. ardan 
arising out, of long cohabitation and repute.. 


The learned Counsel for the respondents then submitted, basing himself 
on the decision of the Supreme Court in Gokal Chand v. Parvin Kumari’, 
that in any event the presumption of marriage in this case is a rebuttable ona 
and that there are enough circumstances which completely destrcy the presump- 
„tion. It was laid down in Gukal Chand v. Parvin Kum.ri*, that: 


“It is well-settled that continuous cohabitation for a number of years may 
raise the presumption’ of marriage. In the present case, it seems clear that 


1. (1961) 1 An. W.R. 65 : ALR. 1961 Andh. 2 (1952) SCJ 331 :(1952) S.C.R. 825: 
Pra. 320. : ALR. 1952 S C. 231. 
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the plaintiff and Ram Piari lived and were treated as husband and wife for a 
number of years, and, in the absence of any material pointing to the contrary, 
conclusion, a presumption might have been drawn that they were lawfully 
married. But the presumption which may be drawn from long cohabitation 
is rebuttable, and if there are circumstances which weaken or destroy that 
presumption, the Court capnot ignore them”. 


.Reliance was also placed on the decision in Bachubhai v. Bai Dhkanlaxmi?. 
‘There the parties had lived and cohabited together for long period, and were 
recognised by relations and friends as husband and wife. Aea halons 
facts that though a presumption of marriage can be raised, such presum: 
always rebuttable. i the fame belare Che ths eee Taa DOT te a 
cohabit sor kaa r ee tha 2! ee uae ao er wre es ead is cid 
came from brahmin family, and that there was no evidence of repute or recogni- 
tion as husband and.wife. In these circumstances the learned Judge held that 
the presumption of marriage has been rebutted and that the probability was that 
the man lived with the woman as his mistress. Relying on this decision,. the 
learned -Counsel for the respondent submits that the facts in this case are similas 
to the facts in Bachubhai v. Bai Dhanlaxmi,* and that the facts éstablished. 
here are sufficient to rebut the presumption of marrigge arising out of cohabita- 
tion, and repute. We are not prepared to agree that the facts of the present 
case are similar to those in the Gujarat case. There the period of cohabitation 
was less than 2’years. In the case before us the period of cohabitation was for 
more than 15 years and there is the admission and acknowledgment by Palani- 
swamy in various documents that the second plaintiff was his wife and the first 
plaintiff was his son. The second plaintiff has also been recognised and admit- 
‘ted as such by the members of the family during the entire period. In the Gujarat 
case there was no evidence of repute at all and there was no question of acknow- 
Kkedgment or admission on the part of the man who had cohabiied with ths 
woman, The learned Counsel’for the respondent urged before us that the facts 
“in this case indicate that the relationship between Palaniswamy and the second 
plaintiff should be that of paramour and concubine and not husband and wifo. 
‘He referred to the immemorial custom of prohibition of second marriage prevail- 
ing in Nadar Community and submitted that as such the second marriage wag 
not probable.. But the custom set up having been found against by us earlier 
it cannot be considered as a pointer against the truth of the marriage. The 
learned Counsel then relied on the fact that there has been a marriage of Palani- 
swami.with the first defendant in 1942 and there was no necessity, reason or 
justification for .Palaniswamy to marry a second wife. Here again we are not in“ 
a position to see any point in the submission made. It is not for us to speculate 
as to whether Palaniswamy has any reason to marry a second wife. It alk 
depends upon the personal likes and dislikes and it és not improbable that he 
would have thought of the second marriage in 1943 when he had married that 
first defendant an year earlier. It was also urged that if really Palaniswamy 
wanted to marry a second wife, he being a rich man, would have informed his 
relations and conducted the marriage with pomp as he celebrated his matriage 
with the first defendant, and that there is no'reason why he should keep the 
marriage with the second plaintiff as a secret one. In our view this circumstance 
also will not militate against the truth of the marriage if it is otherwise proved. 
It may be that Palaniswamy wanted to marry the second plaintiff without the 
knowledge or consent of his mother and the first wife for the fear that they. may 
be against it. It is not for us to find out the motive why Palaniswamy wanted 
to keep the marriage with the second plaintiff a secret one, and we consider it is 
not improbable that when he cultivated intimacy with the second plaintiff he 
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might have married ‘her out of love and wanted to keep it as a secret one till some 
time, especially when: he is marrying a girl outside his community and when the 
earlier marriage is subsisting. We ran from the circumstances of this case that 
Palaniswamy had every reason, to keep the marriage as a secret one. 


` 


The learned Counsel for the respondent referred to the following circum- 
stances as throwing considerable doubt as to the truth of the marriage. He 
referred to the fact that there is no referénce to the marriage said to have taken. 
Place in the temple at Perur in any of the letters that passed between Palaniswamy 
and the second plaintiff. According to him there is no reason as.to why no 
reference to the factum of marriage was made in these private and secret letters. 
Even if the marriage took place secretly it will normally find a place in these 
letters between Palaniswamy and the second plaintiff which are not expected to 
be read by others. The learned Counsel emphasised the fact that the second- 
plaintiff who has been writing letters to Palaniswamy showing some anxiety about 
their relationship would normally mention the ceremony of marriage said to 
have taken place at Perur temple. He also urged that the evidence addu- 
ced in the case is not sufficient to prove the ceremony of marriage, that the evi- 
dence consists of the pooja and tying of mangalyam and exchange of rings and 
garlands at the temple. No one among the members of the family has spoken 
to about the second plaintiffs wearing a thali all these years ever since 1943. 
Even the mother of the second plaintiff has not been examined to prove that the 
seccnd plaintiff was wearing thali. It was also urged thar the absence of the 
mother of the second plaintiff at the time of the alleged marriage at Perur temple 
is tell-tale, and that the reason given by the second plaintiff for the absence of the 
mother at the time of the marriage was not convincing. The karned Counsel 
for the respondent referred to the letters Exhibits B-31 and B-33 to show how 
' the second plaintiff was treated by the mother of Palaniswamy and: other mem- 
bers of the family when she visited the family house at Palani and Udumal 
between the years 1955 and 1957, that these letters show that the second plain- - 
tiffs relationship witb the members of the family was not such as to amount to 
recognition of the second plaintiff as the wife of Palaniswamy. The second plain. 
tiff herself was sore with reference to her visits to the family house and her relation- 
ship with the other members of the family was not quite cordial. But we con- 
sider that this will not lead to the gonclusion that second plaintiff was only 
a concubine of Palaniswamy and that is why the members of the family did not 
treat her weil. It is not improbable that even if the marriage had taken place 
between Palaniswamy and the second plaintiff still there might be some disagree- 
ment or estrangement making her. visit to the family House unpleasant. On the 
contrary there is evidence in the case that the mother of Palaniswamy and the 
first defendant visited the second plaintiff in her residence at Coimbatore and 
the first defendant stayed in the second plaintiffs house in Coimbatore on more 
than one occasion.. ; : 


The respondents’ learned Counsel then submitted that the form of address 
contained in Exhibits B-22, B-26 and B-19 wriften by the second plaintiff 
to Palaniswamy as ‘ ae e% ” is quite unusual and inconsistent with the factum. 
of marriage. He also referred to Exhibits B-11 and B-23 wherein the second plain- 
tiff has addressed Palaniswamy as “Dear Swami? and in Exhibit B-8 as “Dear 
P. S.”. It was also pointed out that till 1946 the second plaintiff was signing the 
letters as D. K. Kumari, D. representing the name of her father Damodara Iyengar 
and after 1946 only she signs as D. P. K. Kumari, P repesenting Palaniswamy.. 
From this it is argued that till 1946, the second plaintiff did not consider herself 
as the wife of Palaniswamy but only later on, after execution of Exhibit A-1 in 
1946 she styled herself as D. P. K. Kumari and this completely belies their case 
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of marriage in 1943. Giving our due consideration to the above letters and the 
submissions based. thereon made by the respondents’ Counsel, we feel it is not 
safe to treat them as conclusive for finding out whether there was in fact a marri- 
age between ‘the second plaintiff and Palaniswamy. After all the second plaintiff 
was a student practically till 1946 and it may be that she did not want to show. 
herself as a married girl especially when the alleged marriage was performed in a 
secret way, the intention of the parties being to keep the marriage as secret. After 
1946 Exhibit A-1 came to be executed and registered by Palaniswamy publicly 
recognising the earlier alleged marriage and there was the birth of the first plain- 
tiff in 1946 there made it unnecessary for the marriage to be kept as a secret one 
The fact that in some of the letters “the second plaintiff addressed Palaniswamy 
as ‘sere’ may not be taken note of seriously as she was only a girl of 14 
at the time of writing these letters and was studying in the school. Since the 
marriage was performed secretly it may be that she thought it safe to address the 
-husband in that manner so that others who may come across these letters may 
not have any suspicion about the marriage and their relationship as husband and 
wife. For the reasons aforesaid we are not giving much importance as has been - 
given by the trial Court, to the second plaintiffs form-of addressing Palaniswamy 
in the above letters. 


The respondénts learned Counsel further submitted that when the marriage. . 


is said to have been conducted in secret, there is no question of any repute as the 
parties cannot be said to be living as husband and wife to the knowledge of 
others. He relied on the case in Mu Wun Di v. Ma Kin, in support of his 
submission that no repute can arise in the drcumstances of this case where the 
parties wanted to keep the factum of marriage secret. It was observed by the 
Judicial Committee in that case that before applying the general presumption of 
marriage arising from cohabitation with babit and repute,- there must be some 
body of neighbours before repute can arise, that the habit and repute must be 
of that particular status which in the country in question is lawful marriage and 
that the presumption cannot arise where there is no tangible evidence of recogni- 
tion of a woman in her quality of wife by people external to the house in which 
she lives. This case was also relied on by the learned Counsel for the respon- . 
dent is support of his stand that mere acknowledgment of admission on the part ` 
of Palaniswamy that the second plaintiff was his wife was not sufficient to mise 
the presumption of lawful marriage. In that case there was a dispute- between 
the widow and two persons who claimed to be the widow and son of one Moung 
Gale as to succession, and the plaintiffs alleged a lawful marriage in 1887 between 
Mau Wun Di (the first plaintiff) and Maung Gale which was followed by cohabita- 
tion. The widow denied the alleged marriage and stated that Mau Wun Di was onb” 
one of the numerous:concubines taken by Maung Gale during his stay in Siamese 
territory according to the practice of Maulmein foresters when visiting and resid- 
ing in Siamese territory and that she was merely a “monkey wife” or temporary 
mistress of Maung Gale and not his legal wife. The Judicial Committee, after 
referring to the circumstances under which Maung Gale came into contact with 
Mau Wun Di in the company of other woman and the difficulty in that part of the 
world where there were not many people at all to act the part of neighbours or 
public, held that there is no tangible evidence of recognition of the woman, in 
ber quality of wife, by people external to the house and independent of it. The 
Judicial Committee cit with approval the following passage from the judgment 
of the Chief Justice of the Chief Court of Lower Burma. - a f 

“Tt is not forbidden to a Burman Buddhist to have two wives at the samọ 
time: but it is universally conceded that the leading principle of Buddhism is 
rather monogamy -than polygamy, that polygamy is rare and that it is consi- 





1. (1907) LR.35LA.41 :18 MLJ. 3. 
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- dered disrespectable. Gre the Sontrary, T shouid be indined to say that ifs 
: woman cohabits with a Burman, whom she knows to be the lawful husband ` 
. of another woman, the presumption is that she is a mistress and not a wife, 
and I would add that the presumption is strengthened if, and as in the present 
ey ve cohabitation is behind the back and without the knowledgs of the 
e” 


The decision in that case is mainly rested-on the fact that the cohabitation 
between the parties was behind the back of the first wife and there was no 
evidence of repute having regard to the special facts of the case. This decision 
will not apply to the facts af the present case where the mother of Palaniswamy, 
the first defendant and other close relations were aware of the long cohabitation 
between the second plaintiff and Palaniswamy and almost all the members of the 
family were-treating them as husband and wife. There was no distinction shown 
between the first plaintif and the other children of the family, during festive 
occasions and the second plaintiff and her son were invited for almost all festivals 
and functions in the family. The explanation attempted by the first defendant 
* that the second plaintiff was treated as a member of the family with a view to 
satisfy Palaniswamy cannot be accepted. The first defendant herself has sought 
solace from the second plaintiff at the time when her husband Palaniswamy 
_ neglected her and she has treated the second plaintiff as a co-wife as evident 
from some of her letters addressed to the second plaintiff.. Further immediately 
after the death of Palaniswamy there was an inventory taken of moveables and 
cash found in the family house by-.the relations such as 6th defendant and others 
and the first defendant as well as the second plaintiff were each given a list of 
inventoried articles and cash of Rs. 1,000. All these go to show the treatment 
meted out to the 2nd plaintiff and her son, the first plaintiff was one consistent 
with their being the members of the family. We cannot agree with the learned 
Counsel for the respondent that the evidence adduced in this case by the plaintiff 
is ‘not sufficient to establish habit and repute. 


The learned Counsel for the respondent pressed for onr‘acceptance the views 
expressed by the trial Court under issue 1 m pi mete of its judgment, that 
if at all the second plaintiff may be stated to have given the status of a 
secondary wife or “Avaruddha Stree” based on the decision-in Siva Kumari v. 
Udey Pratap Singh’, which sets out the characteristics of- “Avaruddha Stree” as 
follows : 


“An ‘Avaruddha Stree’ has not the’ same status as that of a wife, but that 
_“ status is very akin’ to it. The law recognises a clear and well defined line 
between a harlot -and an “‘Avaruddha stree”.. She may.be a concubine but | 
she may, by her fidelity to her paramour, win a position of dignity and respect 
in his family. Fidedity to him or to his memory is an essential condition. She 
is a wife though not in the orthodox sense. As a wife she has a distinctive 
position, she is admitted in the bosom of the family, though she may not be 
_ living in the house occupied by the family. She may not be the mistress of 
= PE DOE ADE ag coronda ea of DEE ai a a 
- due and ordinarily shown to a wifo”. 


We are not in a position to. accept the said view of. the trial Court: ‘The trial 
Court rėlies: on the form of address by the second plaintiff in some of her letters 
to Palaniswamy as “‘yeren”. It also refers to the recitals in some of hep 
letters where she -has expressed concern -over their relationship and desires 
Palaniswami to do something to end her anxiety. The trial Court thinks that 
such recitals in the letters Exhibits B-26, B-11, B-13, B-23, B-25, B-17, and B-8 
showing the anxiety of the second plaintiff; make it clear that the marriage 
pleaded between the second plaintiff and Palaniswamy cannot'be true and that 


1. ALR. 1947 All. 314. 
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ihe recitals-therein are inconsistent with the married status setup by the second 
plaintif. It is said that- if the: marriage had really taken-place and if-they bad 
‘been living as husband and wife, there is no necessity or reason for the concern 
expregsed by the second plaintiff at her relationship with Palaniswamy. It was 
also said that if the marriage had really taken place, there was no necessity to 
bring about the document, : Exhibit A-1 in 1946., As already expressed by us 
the marriage having taken place in private, it is possible that the second plaintiff 
was anxious to make it public and to get a recognition as wife of Palaniswamy, 
ue ee D D Tn some of the letters written prior to the date 
of A. -1, disappointed at the silence of Palaniswamy with reference to her request, 
sho has written in an angry mood questioning his sincerity and consistency. We . 
do not agree with the view of the trial Court that the terror of these letters are 
Py easels anfiicieet to tray tag thoy were pot; Ding, ae buriana a 
wife. E E daha E e E PR EE EAR ieee ilā 


E O E E SEN E A E 
ihe dhe arier oaa to fe ve ea plod o thee Pear LS a es ai. 
sequent conduct of the parties living as:husband and wifo has been established., 
P:W.~1 a respectable person belonging to anothen community has deposed that 
lis attended the marriage at Perur-temple and-that after the marriage the second 

tiff and Palaniswamy were living as husband and wife to his knowledge., 
W. 1’s son, Dr. Songaliappan P.W.. 6) häs also déposed to the fact that 

and second plaintiff had been living as husband and wife from 1943 
Caan sat Tie was tee doca hon DA. P.W.. 5, who is the cousin of 
Palaniswamy, has deposed that he ‘accompanied the parties’ and attended tha 
marriage at Perur temple. “We do not find any justifiable reason as-to why we 
Mould. nck accept thee evidence’ fa. correct. “No acceptable motive has been 
suggested to discredit their evidence and probability also seems to be in favour 
of the parties going through a form of marriage in 1943. -It is in evidence that 
the second plaintiff was a girl of 14 in 1943 and the relationship betweeen 
Palaniswamy and her became quite intimate. Having séen the trend of the 
letters written. by the second plaintiff showing considerable anxiety and demand- 
ing.a marriage status, it js bable that she insisted on some ceremony” of 
marriage before. she allowed ‘Pelaniswamy to bav any cohabitation with “her. 
Pee ae Ge eco eae Gk ema oC matinee ane 
of the letters, or the agreement Exhibit A-I it cannot be said that they are’ cón: 
clusive against the factum of marriage. -It may -be that the second plaintiff was 
not ‘satisfied with -the ceremony of- mariage secretly: conducted in-a temple and 
thought ‘that may not give her sufficient status as wife of Palaniswamy. as among 
the members of his family unless there is a regular marriage in the presence of 
the family-members or -a document-evidencing the marriage is executed.: The 
marriage agreement, Exhibit A-1- might have been execated.by Palaniswamy. at 
the instante of the 2nd- plaintiff by way of caution. BA Soa! 


Ls Tha kamet Counsel for the respondent further abaia that the’ viag 
on record shows that the relationship between Palaniswamy and the- second 
plaintiff started with illicit intimacy in such a case, no presumption can arise of a 
fawful’ marriage merely because of the long cohabitation. We are of the view ` 
that the evidence adduced in the case by the defendants is not sufficient to esta- 
blish thé fact that the relationship started with illicit intimacy. It is found that 
the second plaintiff attained puberty in 1942 and when Palaniswamy and the second. 
plaintiff became friendly shortly thereafter they went through a form of marnage 
in the temple at Perur and they thereafter began te live as husband and wifo.. 
There is no evidence on record that even before the alleged marriage at Perur 
temple there was any iHicit intimacy between the second plaintiff and Palaniswamy. 
We ate inclined ta accept the evidence of the second plaintiff as P.W. 2 and the. 
evidence of the other witnesses'who epeak to the martiago haying taken place-at 
27 
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Perur temple and bold that it is that marriage ceremony which has inaugurated the 
connection between the second plaintiff and Palaniswamy., ` Bead. | adie 


-The learned Counsel’ for the respondents submitted. that even thà marriage 
ceremony, spoken to by the said witnesses dots -not-satisfy the-requirements ‘of 
a valid marriage as laid down in- Detvanai- Achi-v. Chidambaram - Chettiar}. 
In that case Satyanarayana Reo and Rajagopalan, JJ., aftér’ referring to various 
texts of Hindu Law, expressed that if-the parties are governed. by the Hindu Law, 
as the parties in this case are, in order to bring about a:valid marriage they must 
either observe the formalities and ceremonies requisite for a valid marriags uiden 
Hindu Law or, at’any rate, such form and such ceremonies- which according ‘to the 
i usage of the community, caste, sub-caste or. family govern that marriages. If 
they do “not ‘choose however to conform to any of the forms: recognised ‘OY 

by’ Hindu ‘Law, it is open ta them -to. have recourse to the statute, for 

Act III of 1872 and get the marriage registered. According to‘the 
learned Judges the Hindu conception of a marriage is, “Samskara”, a purificatory, 
_ ceremony prescribed, by religion and a marriage in Hinda Law is aot'a miere'con- 
` tract and that it is the rite of marriage which creates the indissoluble tie 
between husband, and wife. .lt was urged that the essentials of a midrriage “such 
as Homam and Sapihapajni haye not proved to, haye been performed in this cass 


In ‘this case there is the evidence’ of D.W.. 3 and D.W 4 to the effect ‘that 
tying at tkali alone is an important ceremony in a marriage among the Nadars; all 
other cerenionies are not so < Then' there is evidence of. P: Wa 1, 
P.W. 2 and P.W. 5 which is’ tegoric’ about the tying of the thali in the temple 
and exchange of tings sind garlands in the presence of the persons gathered there, 
Even the trial Court exptesses the view that in case it is found that the marriage 
a ee ee ee eee 
dity of the marriage cannot Bë questioned n 


-The learned Judges in -Detvanal Achi Gee ave a 
referring to the decision in‘ Bal Diwali-v. Moti-Karsén*.. expressed the view, 
that if certain ceremonies are performed and it is not known after a long-Japea 
of time as to what exactly was-the nature of the. ceremonies, there may be. room 
oe ee eieuiato 
for a long time as husband: and ‘wife. - ne E Boe =a 


- Rajamannar, J., _(gs.be then’ was) in” “Thirumalal Naicker `v. ‘ Ethirdjantmah 
held that, where the ceremony. of consinted in the oa tt aon ot 
tying what is called paduyegttu t | Which . was found to be the’ custom’ “among 


Judge was however. indlined to bold that when the factum of celebration af some 
form of marriage is established, a valid marriage may be presumed ‘in View af 
long cohabitation. The observations of the learned Judge are ‘as follows: `. 


“In this state Of evidence I am forced to fèst my conċlusioń riot dn a ddfinite 
finding that it has been established before me that this form of miarriage~is 
valid, but rather on, the general presumption which ought to ‘be drawn in 

, favour of a valid marriage when the fact of the celebration of-sòme' form ‘of 
marriage is established and it has not been established before me by evidenca 
on behalf of the Plaintiff that that form is invalid.” 


In this connection-we may refer to the decision in Collins y. Bishop‘ in which the 


marriage was held established by mere.repute on the basis of legal presumption 
ee ee 











1. (1955) 1 M.L J. 120. se, S 7 (1946) MLJ. 438 
-L pee LLR. 72 Bom. 509. . (1878) 48 LJ.Ch. D. 31, 


i].  RAGAUVR KUMAR v. SMT. SHANMUĞAAVADIVU (Ramianujam, J). & 21b 


After going through the authorities cited at the Bar, we are indined, on the 
facts of this case, where the factum of the celebration of some form of marriage 
bs cece obese Sais tho eget Der sudo Ot deen mardaga anit Guk oe te 
long cohabitation and repute. 


— The learned Counsel for the appellants urged. an. alternative ‘contention 
ee eee 


purpose of validating marriages popularly parece as “ Suyamartyathal or 
` Seerthiruththa”’ marriages. The learned Counsel invoked the provisions of 
‘section’ 2 of that Act which inserted section 7-A in the Central Act (XXVI of 
1955). Section 7-A (1) reada as follows: p, 


. “Special” provision regarding suyamarly¢ thai va sesrthiruththa marriages + 


(1) This section shall apply to any marriages between any two Hindus, 
whether called suyamariyatha: marriage or seerihiruththa marriage of by- any, 
othez name, solemnized in the presence of relatives, friends or other persons—- 


(a) by each party tó the marriage declaring in any language undecstood b 
, dhe pi ha ain takes the cite bo bs Hk VIE or Ge aa 
ee or (b) by each party to the marriage garlanding the other or 
putting a ring upon any finger of the other; or (c) by the tying of the thau.” 


The kamed Counsel relies on this provision for two purposes namely, (1) to 
validate the marice said oo havo boen pecfooted at Pecur temple in 0 event 
of the Court holding that the ceremonies said to have been performed are insuffi- 
cient to constitute a valid marriage undex the Hindu Law and (2) to construe 
gr irrigate eg tg e a ei ea a 
is held that no marriage was in fact performed at Perur temple. It was sub- 
mitted that section 7-A (1) enables the parties to solemnize a marriage by mere 
declaration that each takes the other to be his wife or, as the case may be, heg 
husband or by each party to the marriage garlanding the other or exchanging 
rings or by tying a tikulla, Section 7-A (2) (0) validates all marriages to which 
section 7-A (1) applied and solemnized at any time before the commencement 
of the Act shall be deemed to hava been wath effect from the date of such- 
solemnization be good and valid in law., On a due consideration of the scope 
and object of the above provisions, we are of the view that sub-sections (b) and 
(c) of section 7-A (1) can be applied to the facts of this case and the marriages 
said to have been performed: at Perur temple: will be good and valid in law in 
view of the retrospective nature of the provisions., -We are however not inclined 
‘to accept the submission made by'the appeilants’ Counsel that Exhibit A-1 by. 
itself wall be sufficient to constitute a marriage as a declaration contemplated 
saat eer eeu of section 7-A (1) of the Act.; It is doubtful whether the 
mere execution of document Exhibit A-1 by the spouses will dmount to a 


in the section., Further Exhibit A-1 does not purport to inaugurate the relation- 
ship between the spouses on that day but it recognises the existing relationship 
between them and we are not sure that section 7-A (1) (a) can be applied to such 
cases as amounting to a solemnization of marriage by declaration. Sub-section 
(a) of section 7-A (1) seems to contemplate a solemnization of a marriage by, 
declaration which inaugurates the connection between the spouses and not a 

validation of an existing relationship. Teen oe R E ey fl 
opinion as to the scope of section 7-A (1) (a) as we are resting our decision on 
the form and ceremony of mariage conducted at Perur temple and the valida- 
ting provision contained in section 7-A (1) (b) and (c) read with section 7-A (2J 
(b) of the Act, for holding that a marriage has in fact taken place as contem 
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‘plated by Jaw and the’ decision in” Deivanai Achi v. Chidmbaram Chettiar’ will 
not stand ih the way of the second plaintiff establishing her marriage with Palani- 
bway on the material on record., 

In the view we have taken, we have to disagree with the decisidn òf the trial 
Court on the main issue relating to the validity of the marriage -between Palani- 
-swamy_and the second plaintiff and-hold that a lawful marriage between. them 
has been established in this case, that the first plaintiff is. the legitimate son of 
Palaniswamy and that as such they are entitled to the shares claimed by them 
in the suit., wood os, Sade 

- We are, however, ‘accepting as correct the decision of the trial Court on other 
‘issues. rdeci to endie tn this qudement Asa tmoatter.of fact the-appellants 
did not challenge the correctness of the findings of the trial Court on other issues 
ať the time of the hearing of this appeal.. They confined their attack only on tho 
main issue as to the validity of the marriage., ; : 
: da the aili the decree! and sdowect of the arial Cont ia pau cier aula 
and there will be a preliminary decree for partition of tho pontis ‘3})10th share 
in the estate left by Palaniswamy., On the question of mesne profits, past and 
future, we direct the same shall-be ascertained by the trial Court after enquiry 
under Order 20, rule -12-of the.Gwvil Procedure -Code., ihe planets salt be 
entitled-to their costs in this appeal.. - - A 

C.M.P. No.-13239/69 Ordered. ` fa g Sraa et a 
© VMK. — Onder acon. 
s- - IN THE HIGH COURT OE JUDICATURE. AT- MADRAS - 


Pannier :—Mnr.-Justic# P. RAMAKRISHNAN AND Mr: Jusriaz’ G., Raa i. 

‘The Union of India, owning the Southern Beye by the General 

_. Manager, Madras and another ~~ 2 ; aE 

D s% 

Sri Rajeqdra Mills ED Sa by. Ae of Attorney, Agent, . iets «pase as 
_. _ S. Singaram Chettiar and’another “Respondents. . 
Reale Act (IX of 1890), section 72-—Scope-—Liability of Raileoay fe loss or damage 

.. 40 goods consigned—Exteni—Burden of proof—Default or negligence—Onus—Duty 
. ae 4o how , consignment was, dealt with during 

_ transit or transhipment on may to Jim Principles -Railzoaye not placing all 


Contract Act (IX of 1872), séctions 151 and ap per Ha Act (I of 1872), 

section 114, Illustration (g)—Res i ipsa ‘loqaitor— Applicability 

The liability of a Railway, administration i in Tespect of F rood carried by it ig 

that of a bailec under sections 151 and-152 of the Contract Act, “It has to take 

~ as much care of the goods bailed to it as man of ordinary prudencé would, of his 
goods of the same bulk, quality and valuc, and under section 152, itis not respon- 
‘sible for any loss, “destruction or deterioration, if i it has taken that amount of care 
which section 151 enjoins upon it. 


The Railway is liable, if the loss or destruction happens by its default or negli- 

gence and it is not for the plaintiff (owner) to prove in the first’instancc, as to 

~ how it happened. The burden of proof as to negligence ultimately rests with 

the ‘plaintitt. He ‘has to satisfy the Court that the defendant: (Railway) was 

` negligent, but the duty of showing how the’ consignment was dealt with- during 

trausit livs on the railway admi-:istration, as a matter within its special knowledge. 

- Tne Railway must first adduce evidence ‘disclosir g the treatment of the goods and 

the plaintiff may rcly on that evidence in addition to any tendered by him to 

show that the loss had occurred by reason of the defendant’s default or. regligence 
or that the loss could not-have occurred. but for such default or negligence. 


[cn aan Se. 


4 


x 1. (1955) 1 M.LJ..120. 
* A. No. 263 of 1963. $ 19th September, 1969, 


z 
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If the defendant does not adduce all the evidence at its command, the plaintiff 
| may, in proper cases, ask the Court tq make a presumption under section II4, 
Illustration ee of the Evidence Act and to come to the conclusion that the evidence 
which has been withheld would have gone against the defendant. In a suit for 
for loss caused by fire in the wagon, when there is no evidence before 
_ the Court as to history of the wagon in which the goods were loaded, as to when 
it was overhauled or stencilled “ water tight” or that the wagon was fully exa- 
ined by a competent person both internally and externally, or whether the con- 
tractor who was in charge of transhipment of the goods or his servants were in 
‘any way negligent, and the contractor and his servants were not examined as 
witnesses, an farther the report submitted by an officer who held an inquiry 
soon after the fire as to the cause of the fire, was not placed before the Court and 
the inquiry officer and witnesses.examined by him at the inquiry were not also 
produced before the Court for examination, the defendant cannot be held to 
` have discharged the onus of showing that-it had exercised all reasonable care 
and caution in dealing with the consigrment. Held further, that in the circum- 
„stances, the principle of res ipsa loquitor and the presumption under section 114 (g) 
' ofthe Evidence Act may be applied to the facts of the case and that the steps taken 
' by the Railway to secure the goods against loss or damage were inadequate. 


Indian T. & G.I. Co. v. Union of India, A.I.R. 1957 Cal. 190, followed. 
Fushraj Thanmull v. Union of India, A.L.R. 1969 Cal. 458, distinguished. 
River Steam ‘Navigation Go. v. Choutmull, (1899) L.R. 26 I.A., 1, referred to. 


Appeal against the decree of the Court of the Subordiate Judge, Salem dated. 
1st September, 1962 in: O.S. No. 69 of 1960. 


IG. Jocob, S. K. L. Ratan and R. Vedaentham, for Appellants, 
R. Gopalaswami Ayyangar, for Respondents, 


Thé Judgment of the Court was delivered by 


Ramanujam, J —The defendant-in O.S. No. 69 of 1960 on the file of the Sub- 
Court, Salem, is the appellant before us. The suit was filed by the plaintiffs, 
‘Sri Rajendra Mills Limited, Salem and the Eagle Star Insurance Company 
-Limited, Bombay, against the Union of India represcntirg Southern Railway and 
Central Railway for damages in a sum of Rs, 10,128 being the loss suffered by them 
as a result ofthe damage to the first plaintiff’s foods by fire; ` The facts which gave 
riseto the suit are not in dispute. The first plaintiff was a consignee of 100 bales of 
‘pressed cotton from Messrs. Naran Das -Rajaram (Private): fimited, Bombay. 
The bales were securcly packed and delivered in good condition at Banosa in the 
Central Railway and were accepted for carriage atrailwdy risk to be delivered to 
‘the plaintiff at Salem in Southern Railway; under invoice No. R.R. No. 9120 of 34 
dated and March, 1959. Out of the said consigument of 100 bales, go bales were 
loaded in one wagon and 10 bales were loaded in another. `The wagon containing 
go bales arrived at Salem and the contents were found to be damaged by fire. The 
remaining 10 bales.were however, received later in good condition and accepted 
by the first plaintiff on gth May, 1959.” As the first plaintiff refused to take 
delivery of the go bales, the railway authorites surveyed the goods on gth May, 
1959, and nee 21 bales were in good condition and the other 69 bales were 
are and they assessed the damage for 29 bales at:22 percent.; 30 bales at 30 per 
; 16 bales at 40 per cent. The plaintiff took delivery of the 21 bales which weré 
in a pone condition and refused to take delivery of the damaged bales, Ulti 

the damaged 69 bales were sold with a view to minimise the damages, thro 

the intervention eae the second plaintiff who are the insurers for the consignment for 
“Rs, 21,000. : 


It was the plaintiffs’ case that the feelin loi IPE to them by the fire 
was Rs, 14,105, that the was caused due to the acts of negligence, mal- 
feasance and non-feasance on the part of the Railway administration during the 
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transit of the goods and that though they are entitled to claim the said damage of 
Rs. 14,105, they are restricting their claim in the suit to Rs. 10,128, being the 

at the’ percentage estimated by the Assistant Traffic Superintendent at the 
survey held on gth May, 1959. 


The defendant admitted that roo bales of pressed cotton were accepted for 
carriage from Banosa to Salem on 2nd March, 1959, and they were sent in two wagons 
as stated by the plaintiffs, As regards the consigrment of 90 bales which was 
loaded in one wagon, C. R. 4028 at Banosa station, the defendant pleaded that they 
were transhipped into P. R. C. 88933 at Murtazapur owing to break of guage on. 
5th March, 1959, that it was received at Balharsha on 6th March, 1959 and that 
soon thereafter the wagon was found on fire which was immediately extinguished 
with the help of water from the water hydrant nearby. According to them the 
fire was purely accidental and not due to any negligence or misconduct on the part 
of the railway administration or its servants. They stated that all care and caution 
required of the railway had been taken, that the cause of fire was not known, and 
that the fire was beyond the control of the railway authorities, The defendant 
repudiated the claim on the ground that the fire was purely accidental and not due 
to any misconduct or negligence either on the part of the railway administration or 
its servants. i 


The learned Subordinate Judge of Salem, who tried the suit, found that the 
goods were cartied by the defendant at the risk of the railway and as such it was for 
the railway administration to show that the damage was caused not on account of 
any negligence or misconduct on the part of the railway administration, or its ser- 
vants. This finding that the goods were carried at the risk of the railway is not 
chall d before us. The learned Subordinate Judge, after considering the evi- 
dence, both oral and documentary, held that the damage was occasioned on account 
of the negligence on the part of the railway administration and assessed the damage 
in a sum of Rs. 8,623/85 and granted a decree for the said sum. 


The learned Counsel for the railway administration did not dispute the quantum 
of damages fixed by the lower Court. - The only three contentions that were urged 
before us by the learned Counsel for the Railways: 


1. That the trial Court was in error in taking the view that the burden of 
proving want of negligence or misconduct is on the part of the railway adminis- 
tration; f 

2. thatthe trial Court has not properly appreciated the evidence adduced by 
the railway administration which is sufficient to shift the onus to the plaintiffs in 
whom the burden of proof of the issue as to negligence ultimately rests; and ` 

-g. that the trial Court was also in error in invoking the presumption under 
section 114 (g) of the Indian Evidence Act and the principle of res ipsa loguitor to 
the facts of this case. 


According to the learned Cqunsel for the appellant, even in a case where the 
goods are carried at railway risk, once the railway satisfies the Court that they have 
taken all duc care and caution as'a man of ordinary prudence would take on such 
goods if they were his own, the burden of proof shifts to the plaintiffs and they have 
to prove positively that the railway was negligent and that the loss had occurred 
asaresult of such negligence. The learned Counsel took us through the evidence 
of the various witnesses on the defendant’s side and urged that the evidence adduced 
is quite sufficient to show that the defendant has taken all possible care and caution 
as a man of ordinary prudence would take if the goods were his own. He parti- 
cularly relied-on the evidence of D.Ws. 1, 6 and 8. 


D. W. 1 is the tally clerk at Murtazapur who stated that he transhipped the 
suit consignment into Wagon No. E., R. 88935, that he had the wagon cleaned 
up and exaniined before loadirg and that he found the wagon water tight. In 
cross-examination he has, however, admitted that there were no train cxamining 
staff at Murtazapur, that normally they do not actually examine the wagons if 
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they are labelled as “‘stencilled ”-and that as the wagon was stencilled “water tight” 
he presumed ‘the on to be “water tight.” He also stated that one Contractor 
Hammal tranship the goods from narrow gauge wagon to broad gauge wagon 
undér his supervision. From the evidence of this witness, D.W. 1, it is clear that 
he did not in fact test the wagon for water tightness and he merely proceeded on the 
basis that the wagon was “‘ water tight ” asit was labelled as stencilled “ water tight” - 
and that the Contractor, Hammal, was entrusted with the task of transhipment from 
ndrrow gauge to broad gauge at Murtazapur, 


D.W. 6 a Train Examinaer, at Balharsha where the fire was noted for the 
„first, time, speaks to the fire extinguishirg operations and his check of the wagon 
after the firé was put out. He states that he checked the body of the wagon for 
cracks, crevices, etc., and the wheels for hot axle break power etc., and found the 
wagon without any of the defects. His evidence has been relied on by the learned 
Counsel for the appellant for showirg that the railway administration has taken all 
pone precautions and the wagon which carried the consignment was without any 

efect i 


D.W. 8 was a Train Clerk at Balharsha and he speaks to the fact that the 
wagon containing the suit ono arrived at Balharsha and he recorded the 
Pou of the wagons in the Trains book on arrival and he checked the train and 
‘ound nothing wrong in the wagon carrying the suit consignment. He admits in 
his cross-examination that his checkirg was confirmed only to noting of missing 
seals, defective doors etc., and not to any mechanical condition of the wagon. He 
states that it is not his duty to check the mechanical conditions and other defocts 
in the wagon. è . 


D.W. 2 who was the Assistant Station Master at Balharsha, has deposed that 
the suit wagon was 13th from the engine, that as soon as smoke was noticed from the 
wagon, the wagon was isolated and worked under the water column, that all the 
bales were unloaded and that the fire was completely extinguished. He stated that 
the particulars of the fire accident was recorded in A.S.M.’s diary, that there was a 
departmental enquiry later on about this fire accident conducted by the Traffic 
Inspector wherein he was also examined. . 


Relying on the deposition of the above witnessés examined on the side of the 
defendant, the learned Couniel for the appellant submits that it has been clearly 
established that the wagon was found to be “ water tight.” properly secured, with- 
_out cracks, crevices, that the wheels were tested for hot axle and break power, 
etc, that the duty of the railway does not extend any further and that the railway 
“is not responsible for accidental fire. The learned Counsol relied on the following 
decisions. Indian T. & G. I. Co. v. Union of India‘, Fushraj Thanmull v. Union of 
India*, and contended that where the defendant has shown that there has been no 
failure or negligence on its part, it is incumbent upon the plaintiff, in order to 
establish liability on the defendant, that there was negligence on the part of the 
railway authorities or their scrvants or agents. According to the learned Counsel, 
the plaintiff has not adduced any evidence in this case to prove want of care or that 
there was negligence on the part of the railway authorities or their servants or agents. 
On the facts of the case in Fushraj Thanmull v. Union of India®, it was held that the 
cause of fire was beyond any control of the railway authorities and that on the 
- Materials disclosed by the railway authorities it was clear that they took all possible 
- care and. precaution to extinguish the fire and were rot negligent in any manner. 
- On the findings aforesaid’ the Court held that the defendant was not liable for 
damages as the plaintiff did not show any ground to suggest that there-was any 
negligence or misconduct or lack of care on fhe watt of the railway authorities or its 
servants or agents. : 


RE e 





1. ALR. 1957 Cal. 190. 2 ALR. 1960 Cal. 458, 
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In Indian T. 8 G.I. Co. v. Union of Indiat, dealing with sig responsibility of 
a railway administration in cases of this kind, G.K. Mitter, J., as 
ollows ?— 


“The responsbility of the railway administration, therefore, is that of a bailee 
under the provisions of section 151.0f the Contract Act. It has to take as much 
care of the goods bailed to it as a man of ordinary prudence. would, of his own 
goods of the same bulk, quality and value, and by virtue of the provisions of section 
152, is not to be responsible for any loss, destruction or deterioration ifit has taken 
the care which section 151 enjoins upon it. The result of the statutory provisions, 
therefore, may be summarised as follows :— 


‘1, The-railway administration must take as much care of the goods while 
under its control as a man of ordinary prudence would take of uch goods if 
they were his own. f 3 

2. The railway administration is liable for the loss, destruction, etc., if it 
happens by its default or negligence. . 


g. When loss, destruction, ctc., occurs, it is not for the plalntiff to prove, in 
_ the first instance, as to how it happened”, 


“Then as regards the burden of proof, the learned Judge expressed as follows :— 


“The burden of proof of the issue as to negligence ultimately rests with the 
plaintiff. The plaintiff has to satisfy the Court that the defendant was negligent, 
but the duty of showing how the consignment was dealt with durin ei transit lies 
on the railway administration, as a matter within its special knowledge. As the 
law does not cast on the plaintiff the obligation of proving how the loss arose and 
as it imposes on the defendant the duty of showing how the goods were dealt with 
while under its control, the latter must first adduce evidence disclosing its treat- 
ment of the goods and the plalntiff may rely on that evidence in addition to any 
tendered by him to show that the loss’ had occurred by reason of defendant's 
default or negligence or that the loss could not have occurred but for such default 
or negligence. If the defendant does not adduce all the evidence at its command, 
the, P intiff may, in proper cases, ask the Court to make a presumption under 
section 114 (g), and to come to the conclusion that the evidence which has been 
withheld would have gone against the defendant.” ` 


We find from the facts of that case that that was also a case where goods were 
carried at the railway risk. With respect we agrec with the view taken by the learned 


Judge in that case. 


The learned Counsel for the respondents on the other hand relied on the deci- 
sion of the Privy Council in River Steam Navigation Company V. Choutmsull*, wherein, 
while dealing with a case of fire to a-consignment of jute properly put on board a 
vessel, held that under the Indian Carriers Act, the carrier can avoid the liability 
ifit proves that there was no negligence on its part. But on the evidence in that case 
the Tat: was held to be liable for the loss caused by the fire, It was noted in that 
case t 


“ A fire took place and it is the common case that it did not arise from sponta. 
neous combustion. It, therefore, must have arisen from some cause cither external 
to the flat or internalin the fat. Ifit occurred from a fire within, it would appear 
that the onus is not discharged by the defendants, because they had the control 
ofthe flat. Ifthe fire took place inside, they must ‘have done something or other, 
or something must have happened on the vessel inside of the flat, which led to the 
fire. They are, therefore, driven to suggest causes for its occurring from some- 
thing external to the flat ; and it certainly is a very remote, and rather a fanciful 
suggestion that i it arose from some spark ees from certain dinghies or sas 
boats that were in the neighbourhood,” 





1. A.LR. 1957 Cal. 190 at 194, 2. (1899) LR. 26 I.A. 1. 
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The law as to, the railway’s liability in respect of goods carried has been changed 
from time to time. Under the Railways Act of 1854 | To 1854), the raliway 
sak pany was answerable for any loss or Pea resents or mis- 

uct on the part of their agents or employees. ag eee Carriers Act 
aT of 1865), the liability of the railway was treated to be that of an insurer. 
The next Act, Railways Act, 1879, took the railways out of the Carriers Act by provid- 
ing that nothing i in the Carriers Act of 1865, shall apply to carriage by railways and 
‘by repeal of the 1854 Act, the liability of the railways was sa aap treated as that of 
insurers in respect of loss or injury to the goods carried. U the Railways Act 
(LX of 1890), the liability of the railways was equated to that of bailees, instead 
ofinsurers, By the amendment in 1961, to the Act of 18go, the liability of the-rail- 
way has again been equated to that of an insurer, that 1s, of a common carrier as 
itis understood in English Law. Heat yee ara Onon to. Uae case wit oe anaes 
Act of 1890; before this amendment in 1g6r. . 


The question is whether the defendant in this case has exonerated itself by show- 

that it has taken due care and caution in the of the goods. From the 
evidence discussed above, it seems to us that the railway has not discharged the onus 
by showing that all possible care and caution has been taken in this case. It is seen 
that the goods were transhipped from the narrow gauge to broad gauge at Murtaza- 
pur on 5th March, 1959, in the suit wagon without the same being actually tested 
for water tightness. D.W. 1 has admitted that he assumed that the wagon was 
‘water tight ” as it was labelled as “ stenciled water tight ”, and that he was not 
aware as to when the wagon was last overhauled. From this it is clear that the con- 
signment of the cotton bales was placed in a wagon which was not actually tested 
to be water-tight. There ts captor ctor which i ales gianna The goods were _ 
transhipped by a contractor, one Kamal, from the narrow gauge to broad gauge and 
the transhipment according to D.W. 1 "would have taken go to 45 minutes. It is 
not known how the goods were handled by the Contractor or his servants durin 
transhipment, ` A doubt arises at to whether there was any negligence by the ail 
Kamal or his servants during transhipment and it canrot be ruled out as the said 
Kamal or any one of his employees have not been examined. The evidence of 
D.W. 1 that the transhipment was done under his supervision is too much to be 
believed as he could not be expected to have been present throughout on the scene 
during the course of transhipment which admittedly took 30 to 45 minutes. Further, 
there is no evidence before the Court as to the historv of the wagon as to when it 
was overhauled and stenciled. Though D.W. 6 the Train Examiner has deposed 
that after the fire was extinguished there was a mechanical examination of the wagon 
that he found the wagon without any defect and that he immediately released for 
traffic for re-loading, it is difficult for us to believe-that there was such a thorough 
examination as spoken to by this witness for, if there was no defect in the wagon, fire 
should have originated from inside from spontancous combustion, which js the case 
put forward by the defence in this case, or the railway must have done something or 
other or something must have ha inside the wagon which led to the fire. We 
are left in this case with the doubt as to the origin or the cause of the fire. “In this 
connection, we have to note that there was a departmental enquiry conducted on 
the cause of fire by the Traffic Inspector sometimes after the fire was put out and 
this is spoken to by D.W. 2, the Assistant Station Master at Balharsha, The eR 
enquiry should have thrown some light as to the cause of the fire. But that 
of the enquiry officer is not before the Court. The enquiry officer who could 
thrown considerable light on this question has not also been examined. It is ndi 
known who were all the witnesses who were examined in the said enquiry and what 
was the result of the enquiry. In the absence of the examination of the enquiry 
officer who enquired into the cause of.the fire immediately after it occurred, we ara 
not prepared to hold that the fire was only accidental. The defendant cannot be 
held to have discharged its onus of showing that it has exercised all reasonable care 
and caution in dealing with the suit consignment. In the circumstances we are of 
the view that pe ae rinciple of res ipsa loquitor and the presumption under section 
14 (2) ofthe Evides ce Act, may applied to the facts of this caie 
28 
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The learned Counsel for a appellant cotends that the en report is not, 
evidence that the defendant is not bound to produce the same ba that the ‘non- 
production of the same cannot lead to an ‘adver verse inference being drawn ‘against 
the appellant~defendant. ` It is = that the enquiry report is only an opinion 
‘expressed by the enquiry officer and it has no evi entiary Value before the Court. 
Itis true that the enquiry report of the deposition of witnesses examined in the depart- 

. mental enquiry cannot be treated as substantive evidence in this case, but the state- 
ments given by the witnesses before the enquiry officer can be used for purposes a 
berg toe c veracity of the witnesses examined before the Court. The enquiry 

ow considerable light as to the cause of the fire. Though the defen 
in this case cannot be compelled to produce the document against its will, the a 
production of the same can be ake by by the Court as an unwillingness on ‘the part of 
the defendant to produce all the contemporancous document relevant to the issue 
before the Court. As already stated, the defendant cannot be said to have dis- 
charged its onus‘of proving that it has exercised alf possible and. responsible care 

-and caution which a prudent man would do if the goods were his own. On'thè 
facts it has to be taken that steps taken by the Railways to secure the goods against 


loss or damages were inadequate, 


In the résult we confirm.the decree and judgment of the rinl Goirt and dismiss 
„the appeal with costs. . , -- 


PRN. no Vo ee Appecl dismissed. 


“IN THE HIGH COURT OF JUDICATURE AT MADRAS 
. . Present :—Mr, Justro S. Hana = ns 
Bashoer Bivi ; 7 Aia 
D. . Bos : i 
Z. Kuchelar and another f .. Respondents, 


Fatal Accidents: Act (XIII of 1855), sections 1 and 2—Award of compensation tindsr— 

., +» Governing principles—Cause of action different under the sections— Under section 1 damages 
are to be recovered for the benefit of ihe, persons mentioned thersin—-Compensation to 
go-to the benefit of the estate under section E idon Re mother), if entitled to 
compensation both sections. i 


Thé cause of action under ‘section, 1-of the Fatal Accidents Act and that under 
section 2 are different. . While under section 1 damages are recoverable for, the 
benefit of the persons mentioned therein, under, section 2 . compensation goes to 
the benefit of the estate. Whereas under section 1 are payable in 
respect of loss sustained by the persons mentioned therein, under section 2 
‘damages can be claimed inter alia for loss of expectation of life, Though, in some 
cases, parties that are entitled to compensation under sen A ATi may happen 

- to-be the same persons, they. need not necessarily be 


In the present case, the boy Babjan was at the time of his ee was nat carning 
_ anything. But his potential capacity for earning ought not to be lost:sight of, in 
fixing the compensation. He had passed the $.8.L.C. examination posthumously. 
It is difficult to predict what academic course he would have pursued, had he not 
met with the accident. He could certainly have found employment at least as a 
lower ee clerk on a starting salary of Rs. 150 inclusive of allowances. He 
“would ha id at Jeast Rs. 30 per month to his widowed mother. The mother isa 
` middle woman and might be expected to live for a period of ten years, the 
total amount would come to Ra. 3,600. As he could have paid this amount hot 
in a lump sum, but in the course of a decade, some deduction has to be made on 
account of interest. Therefore, it is right to fix the compensation payable une 
section I of the Act at Rs. 3,000. 
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The widowed mother is entitled to claim compensation under section 2 of the 
Act as well. So far as such subjective qualities as mental agoriy and suffering of 
the injured pon are concérned, it would be improper while computirg 

. to make a tinction merély on the ground of status or wealth. Taking all 
relevant factors into consideration, it is ecaonrhle to fix compensation nade . 
the second head at Rs. 3,000. 


Appeal against the order and decree of the Court of the Motor Accidents Claims , 
Tribunal (District Judge) Tiruchirapalli, dated gth pete, 1966 and ‘made in 
M.A.C.T.O.P. No. 55 of 1965. f x 


. M. R. Krishnan, S. M. Amjad Nainar, and T. Srinivasan, for Appellant. 
P. C Kerian, for Respondents. 


The Court delivered the following 
>  Jupomenr :—Babjan, the son of the appellant, had appeared for the S. SLC 
. examination at Tiruchirapalli and was enjoying the summer holidays when he died 
on 30th-May, 1955, as a- result of injuries sustained in a motor accident. The boy 
was cycling in a westerly direction alorg the Tiruchy Thanjavur road, at about 2-30 
, P.M, On that-day, when the car of the first respondent, who is the Chief Technical 
Ober in the Tiruverumbur Heavy Boiler Unit, struck him and knocked him down. 
The injured boy was takèn by the first respondent to the hospital, where he died the 
same night. The appellant filed an application as legal representative of the deceas- 
ed before the Motor iderits Claims Tribunal, Tiruchirapalli, under séction 110-A 
of the Motor Vehicles Act and prayed for compensation of Rs. 10,000 for the loss 
sustained by her as a rosult of her son’s death. The New India Insurance Company, 
ary had insured the first respondent’s vehicle, was impleaded as the second respon- 
t 


The learned Judge, after considering the evidence, gave the finding that the 
accident was the result of negligence on the part of the ffrst respondent, and awarded 
a sum of Rs. 3,000 by way of compensation. The respondents have fled no appeal 
challenging the finding that the accident was due to the negligence of the first res- 
pondent. But the appellant complains that the amount of compensation fixed by 
the Tribunal is too low. The only point that arises for consideration is, what is the 
reasonable amount of compensation to which the appellant is entitled ? 


-It is found from the evidence on record that Babjan, the deccased, was about 

_ 18 years old at the time ofhis death. According to P.W. g, the appellant, the posthu- 
_ mous publication of the results showed that Babjan had passed the S.S.L.C. examina- 
tion and was declared eligible for admission to the college course. ‘That he must have 

. been a healthy and sprightly boy is shown by Exhibit A-1, a certificate issued in 
‘connection with Babjan’s trainirg in the N.C.C, The mother’s evidence shows 
that the boy’s ambition was to become a pilot. It is also her evidence that she wanted 
to admit her son in the Sheshasayee Institute, which is near her house. It is on 
“record that tha appellant has š surviving children, of whom three are daughters 
‘who have been married off, an provided, for, and two are sons, one of whom is an 
optician and the other, as doctor in the Srirangam Hospital. It is proved by the 
appellant that she owns no pe except a house at Kamarajr. and an inam 
land in Madurai district fetching an annual income of Rs. 100. er mentioning 
these particulars the learned Judge, without any discussion of the legal position, 
expressed his conclusion in the following words, ‘Taking all the circumstances into 
consideration I assess the proper compensation payable to the petitioner at Rs. 3,000. 
‘Inthe rerult an award is passed for a sum of Rs. 3,000 in favour of the petitioner”. 


In Gobald Motor Service V. Velustoamy and others}, their Lordships ‘of the Supreme 


Court have authoritatively laid down the principles that ought to govern the award 
of compensation in cases of this kind. It has been.pointed out in that’ruling that 


1962) 1 MLJ. (.C. 1 (1962) MLJ. 1 1 S.C. 1 
AnWR B.C) 105: Qi reci e. paa e One toe 
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thé cause of action under sectiom 1 of the Fatal Accicents Act ard that under'tection 
2 are different,and the while under section'1 damages are. recoverable for the 
benefit of the persons mentioned therein, under section 2.compensation goes to the 
benefit of the estate-; whereas under section 1 .demages-aie payable in repect of 
- Joss sustained by the persons mentioned therein, under rection 2 damages can be 
claimed inter alia for loss of expectation of lifo. Though, in some cases, parties, that 
are entitled to compensation under both the sections, may happen to be the same 
` persons, they necd not necessarily be sọ ; persons entitled.to bencfit under section.1 
may be'different from those claiming urider sectibn 2, “Prima facie as the,two claims 
are to be based upon different causes of action, thé claimants, whether the fame or 
different, would be entitled to recover compénxation separatély under both the heads. 
Their Lordships also quoted with approval the following obscrvations of Sir Shadilal, 
C.J., in Secretary of State v. Gokulchand: Cpa E ee ; 


“The law contemplatés two sorts of damages ; -thè one is the pecuniary loss 
of the estate of the deceased resulting from the accjdent ; the other is the pecuniary 

, lose sustained by the members of-his family through his death ........ An 
illustration may clarify the position. Xis the incomé of the estate of the deceased. 
Y is the yearly expenditure incurred by him-on his dependanta.. We will ignore 
the other expenditure incurred by him. X-Y, i.e., Zis the amount he. saves 
every year. The capitalised value of the income spent on the dependents subject 
to relevant deductions, is the. pecuniary loss” sustained by the members of his 
family through his death. The capitalised value of his income, subject to relevant 
deductigns, would be the loss caused to the estate by his death. If the claimants 
under both the heads are the same, and if they get com tion for the entite 
loss caused to the estate, they cannot claim again under the head of personal loss 
the capitalised income that might have been spent on them if the deceased’ were 
‘alive. Conversely, if they got compensation under section 1 representing the 
amount that the deceased would have spent on them, if alive, to that extent there 
should be deduction in their claim tinder section 2 of the Act in respect of compensa- 
tion for the loss caused to the estate. To put it differently, if under section 1 they 
got capitalised value of Y, under section 2 they could get only the capitalised 
value of Z, for the capitaliséd value of Y+-Z, ie., X, would be the capitalised value 


ry 


of his ‘entire, income ”. oon 


. In Gobald Motor Service’s.case?, one Rajarathnain died as a result of injuries 
‘sustained in-a motor accident. His family owned buildings worth Rs. 2 lakhs 
and nanja lands-worth Rs,-1,20,000, besides motor cars and a Sidha Vaithyasala 
manufacturing Indian Patent medicines, Rajarathnam, after studying in the Indian 
School of Medicine for two years, set up his own practice as a doctor dnd was i 
Rs, 200 to Rs. 250 per month in his private practice. ' He had a status in life as 'a 
Vice-Chairman of the Municipality and was aged 34 years at the time of his death and 
‘therefore had a reasonably long span of life before him if the accident had not taken 
place. As he had reasonable prospects of improving his business and he was living 
In comfort, this Court held that’ by his early death his children lost their prospects 
of education, position in society and even possible provisions in their favour, and 
consequently, awarded Rs, 25,000 as damages under the firsthead.. The Supreme 
‘Court refused to disturb this award and made the following observations: 


_. “ Assuming the Rajaratham had not died, he would have spent, having regard 
to’ his means and status in life, a minimum of Rs. 250 on respondents 2 to 7; 
and his income as indicated by the evidence would certainly’ be more than that 
amount. The yearly expenditure he had to incur-on the members of the family 

- would have been about Rs. 3,000 and a sum of Rs, 25,200, would represent the 


, 


said expenditure for just over 8 years, . DA 





a 


1. (i925) TLR. 6 Lah. 451. _ 2. (1962) 1 8.C.J, 206: ALR. 1962 8.6. 1. 


jo > BASHEER BVI 7. KUcHetaRr (Maharajfan,-J). Ba 


In the circumstances the balance of loss and-gain to the defendants by the death 
‘of Rajaratnam, in the sense’stated by Lord Wright and Viscount Simon, could 
not be less than Rs. 25,200. Indeed ‘having regard to the circumstances of the . 
case itis a moderate sum.; itis rather a conservative estimate. We therefore accept 
that figure as representing the damages for respondents 2 to 7 in respect of their 
claim under the head of pecuniary loss to them by the death of Rajaratnam ”. 


Their Lordships-also confirmed the award made by this Court of Rs. 5,000 under sec- 
tion 2 of the Fatal Accidents Act and in that- context, their Lordships observed 
as follows :— . <- > a Eag : 
- “That figure represents the damages;for the mental agony, suffering and loss 
‘of expectation of life. Their was no duplication in awarding damages under both 
the heads. No material has been placed before us to enable us to take a different 
view in regard to the amount of compensation under section 2 of the Act.” . 


Before applying the above principles +o the facts of this case, I may say that the 
judgment appealed against doés not disclosè any Consciousness of the relevant legal 
principles. I therefore feel constrained to disregard the finding of the Tribunal 
and fix the compensation independently. - 

So’ far as Babjan is concerned, it is true that at the time of his death he was 
not earning anything. But his potential capacity for earning ought not to be lost 
sight of,.in fixing the compensation.- He had survived the peril of childhood and 
was emerging into majority. The evidence is that the results, which were published 
after his-death,-show that he had passed the S.S.L.C. examination. It is difficult 
to predict what academic course he would have pursued, had he not met with the 
accident, But even assuming that he did not join any technical course, which 
might ultimately have qualified him for a pilot’s career, he could most certainly 
have found employment at least as a lower division clerk on ‘a starting salary of 
Rs, 150 inclusive of allowances. It is reasonable to presume that after meeting the 

of his own maintenance he would have out of his emoluments paid at jeast 
Rs, 30 per month to his widowed mother. The mother is a middle-aged woman and 
might be ed to live for another ten years. Ifthe son were to pay Rs, 360 ` 
‘annually to his mother for a period of ten years, the total amount voui come to 
Rs. 3,600. ` As he could have paid this amount-not in a hump sum, but in the course 
of a decade, some deduction has to be made on account of interest.’ Taking all 
these circumstances into consideration I think it.right to fix the compensation 
payable to the appellant under section 1 of the Fatal Accidents Act at Rs, 3,000. 


_As the appellant claimed as the legal representative of the deceased, she is 
entitled tọ claim compensation under section 2 of the Act as well.- ‘In the $ 
Court case cited above, a sum of Rs. 5,000 was fixed as compensation for mental 
agony, suffering and loss of expectation of life. As observed by Viscount Simon . 
in Benham v. Gambling). - a" 4 


“ In the first place, I am of opinion that the right conclusion is not to be reached 
by applying what may be Called the statistical or‘ actuarial test. Figures cal- 
culated to represent the expectation of human life at various ages are ave 
arrived at from a vast mass of vital statistics, the figure is not necessarily one which 
can be properly attributed to a given individual. And in any case the thing’ to 

. be valued is not the prospect of length of days, but the prospect ofa predominantly 
happy life. The age of the individual may, in some cases, be a relevant factor. 
For example, in extreme old age the brevity of what life may be left may be relevant 
but as it secms to mec, arithmetical calculations are to be avoided, if only for the 
reason that it is of no assistance to know how many years may have been lost, 

- uplcss one knows how to put a value on the years. It would be fallacious to 
assume, for this purpose, that all human life is continuously an enjoyable thing, 








1, LR. (1941) AC. 157. 
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so that the shortening of it calls for compcnsation, to be paid to the deceased’s 
estate, on a quantitative basis. The ups and downs of life, its pains and sorrows 
as well as its joys and pleasures, all that makes up ‘life's fitful fever’—have to be 
allowed for in the estimate. In assessing damages for shortening of life, therefore, 
‘such damages should not be calculated solely, or even mainly, on the basis of 
the length of life that is lost. . 


Having regard to the observations quoted above, it is wrong, I think, to award a 
higher amount by way of compensation to the appellant merely because her son 
was younger at the time of his death than Rajaratnam whose dependents were 
awarded Rs. 5,000 not only on account of loss of expectation of life but also on account 
of the mental agony and suffering. In my view, the prospect that Babjan had of a 
predominantly happy life was much less bright, in the light of his accomplishments, 
social status and environment, than Rajaratnam. But so far as such subjective 
quantities as mental agony and sufferring of the injured ns are concerned,it 
would be improper, while computing damages, to make a distinction merely on the 
ground of status or wealth. Taking ‘all the relevant factors into consideration 
I think it reasonable to fix the compensation under the second head at Rs. 3,000. - 


In the result a total compensation of Rs. 6,000 is fixed, and the award of the 
Tribunal is modified accordingly. The respondents will pay the appellant the 
costs of this appeal, l 


V.M.K. Mees. ky. Order accordingly. 
IN THE HIGH COURT OF JUDICATURE, AT MADRAS. 
. PRESENT, :—-Mr, Justice M.M, LBMA. 
Ramanujam Press represented by its Partner, K. Ramanujam .. Petitioner* 


D. . . ; 

The Regional Provident Fund. Commissioner, Madras „| Respondent. 

E: Provident Funds Act, (XIX of 1952), ‘ection 1 (3) (a) and loye 
videni Fund Schema, clause 26-—Scope—"In w ich 20 or K A ‘are Si to 


meaning of-—Continuity of employment of all the 20 persons for a part of ths period or 

steni Oe dap A he goes hae attract the applicability of ihe tive aa 26. oF 

tha Scheme, if controls section 1 (3) (a) ~ `“ ene ow, ae 

The use of the expression “‘in which 20 or more persons are employed ” occur- 
ring in section 1 (3) (4) of the Employees Provident Funds Act, 1952, dots not 
denote a continuity of employment of all the 20 persons and th re the fact 
that 20 or more persons.were employed only for a part of the period of some of the 
days in the year will be sufficient to attract the applicability of the Act. There is 
no scope for clause 26 of the Scheme controlling the obvious clear meaning of 
section 1 (3) (a) of the Act, .' d 


The communication of the Regional Provident Fund Commissioner addressed 
to the Collector of Madras requesting him to collect the arrears of contribution 
and administrative charges from the petitioner under the provisions of the Revenue 
Recovery Act cannot stand, because the petitioner-employer did not have a 
reasonable opportunity of representing his case as required under Sect:cn 7-A 
(3) of the Act. 

Petition under Article 226 of the Constitution praying the High Court to issue 

a writ of certiorari calling for the records of procecdings of the respondent in C.MD/ 
4026 Regl. dated 29th. November, 1965 and quash the order therein. 
V. Krishnan, for Petitioner. 


S. Ramasubramanian, for the Central Government Standing Counsel, for Respon- 
dent. ; 
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The Court made the following | 


Orpzr.—Ramanujam Press is owned bee parindehins The tapiken of 
the press was found employing 22`petsons during inspection by the officers of the 
respondent on ‘gist July, 1964. On the basis of this inspection report, the respon- 
dent herein sent a communication dated g9th Novémber, 1965 to the petitioner herein. 
eee that the hit dhe provisions of the Employees Provident Funds Act, 1952 and the 

der applied to the petitioners’ establishment from Ist August, , 
1964 grand asked the petitioner to comply with the’ requirements of the provisions of 
the Act as well as Scheme. The petitioner: put forward.the contention that the Act 
was not applicable to the petitioner’ s establishment since in the petitioner’s esta- 
blishment there were not 20 employees’ who have put in at least one year’s service and 
have worked for not less than 240 days. Since the contention of the petitioner was 
not accepted by the respondent, the petitioner made representations to the Central 
Goveriment under section 19-A of the Act- The Central Government by its com- 
munication dated 21st April, 1966 came to the conclusion that the Act applied to the 
petitioner’s ‘establishment, 


Thereafter by.a communication “dited 15th Doent 1966 the respondent 
addressed the Collector of Madras to collect a sum of Rs, 2,224.75 by way of contri- 
butions and a sum of Rs. 85.75 by way of administrative charges from the petitioner 
heréin under the provisions of the Revenue _Recovery Act.” It is at this stage the 
petitioner has come to this Court and filed the present writ petition under Article 226 
of the Constitution of India ia Soe r the issue ofa writ of certiorari to quash the 
communication of the respondent ed 29th November, 1965 stating that the Act 
applied to the petitioner’s art eatablishinéat: with effect from rat August, 1964 and the 
communication, dated 15th December,1 966 addressed to the Collector requesting 
him to recover the arrears of contribution and administrative charges under Revenue 
Recovery. Act and copy marked to thè petitioner. 


The contentions of the learned Counsel for the petitionor in support of this writ 
petition are-three fold. The first conterition is that the provisions of the Act hava 
no application to the petitioner’s establishment since 20 or more persons were not 
employed in, that establishment who had put in at least one years’ service or had 
worked for, not less than 240 days in a year ; (2) the Administrative charges for a 
period earlier ‘to the date of-communication, namely, egth November, 1965 should 
not be collected ; (3) The communication dated’ 15th December, 1966 addressed 
to the Collector of Madras was in contravention of sub-section (3) of section 7-A of 
the Act in that no opportunity was given to the petitioner before Seas the 
quantum ‘of the’ amount payable by the petitioner. í 


I shall now deal with these three contentions seriatim. ‘As far as ihe first con- 
tention is concerned it is really concluded by a Bench decision of this Court against 
the petitioner. In East India Industries (P.) Lid. v. Regional Provident Fund Commissioner! 
a Bench of this Court came to the conclvsion that if for a period of one day in a year 
20 or more persons were employed in the establishment that-will ba sufficient to 
attract the provisions of the et The learned Judges declined to accept the con- 
tention that the use of the expression “‘ in which 20 or more persons are employed” 
occurring in section 1 (3) (a) of the Act denotes a continuity of employment of all the 
20 persons and therefore the fact that 20 or more persons were employed only for a 
part of the period or some of the days in the year will not be sufficient to attract the 
applicability of the Act. . This Bench decision of this Court is binding on me and 
therefore on the strength of-this decision I must re the first contention of the 
learned Counsel for the petitioner: 


However, Mr. Krishnan, theo learned Counsel sought to distinguish this deci- 
sion by pointing out that in that decision the learned Judges did not consider the 
scope of Clause 26 of the Employees Provident Fund Scheme. Clause 26 of the _ 
Scheme is as follows: 

———_—_—————— ee —- 
i 1. (1964) 1 L.L J. 706. 
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“I. (d) Every employee in or in connection with thé Hoik of a factory or other 
- „establishment to which this Scheme applies, other than'an excluded employee 
. shall be entitled and required to become a member of the Fund from the ..begin- 
ning of the month following that in which this paragraph comes into force in such 
factory or other establishment, if on the date of such coming into-force he has 
- completed one year’s continuous service or has actually worked for not less than 
240 days during a period of twelve months or legs in that factory or other establish- 
. ment or in any other factory or other establishment to which the Act applies under: 
the same employer, or partly in one and partly i in'the other.” | $ 


-o Howeva the crucial’ statutory provision to consider is not clause 26 of the Scheme 
but it ig section 1 (3) (a) of the Act. That provision is : “ Subject to the provisions 
contained in section 16, it applies—(a) to every establishment which is a factory 
engaged in any industry specified in Schedule I and in which twenty or more persons 
are employed”, This section has nothing whatever to do with the duration or employ- 
ment of the 20 or more persons and all that it refers to is a factual emplo t of 20 
or more persons in a factory. The only aspect that has to bë considered is whether 
clause 26 of the Scheme throws any light ôn. section 1 (3) (a) of the Act so that sec- 
tion-1 (3) (a) of the Act may be considered or interpreted as contended for by the 
learned Counsel for the petitioner. In‘thefirst place, the language‘of section T (3) (a) 
of the Act is clear and unambiguous ahd is not capable of the interpretation con- 
tended for by the-learned Gounsel. “In the second place there is-no inconsistency 
between the interpretation found favour-with the Bench of this'Court of section 
i (3) (a) and clause'26 of the Scheme, Clause 26 of the Scheme does not deal with 
tha applicability- of the Act to a particular. factory but deals with the eligibility and 

- the requirement of an employea to become a member-of the Fund. ‘ The stage-at 
which clause 26 of the Scheme‘comes-into operation or play-is obviously subsequent 
to the stage at which the Act becomes applicable to the factory. Corisoquently 
either from the language of clause 26 of the Scheme or from the setting in which that 
clause occurs in the Scheme, there is.no scope for that clause controlling the obvious 
and.clear meaning of section 1 2 (a) of the Act. - ‘Therefore I do not have .thé 
slightest hesitation in rejecting the contention of the learned Counsel that clause 26 
of the Scheme in any way controls the meaning of section 1 (3) (a) of the Act; as 
interpreted by the Bench decision óf this Court ges referred to. Therefore, I 
reject the first contantion of the learned .Gounsel.. 


: "As far as the sgobnd contention is concerned, thai ales fiat tead dadoa against 
the potitioner by a Bench decision of this Court in R.P.F. Commissioner, Madras v, 
K.R. Subier Tape Dawg. = view of this Bench decision which | is binding ¢ on mo this 
contention also fails. - 


- . On the otherhand the third contention of the learned Counsel for the petitioner 
is well. founded. Section 7-A.(1) of the Act states that the-Central Provident Fund 
Commissioner, any Deputy Provident Fund Commissioner or any Regional Provident 
Fund-Commissioner may,-by. order, determine'the amount due from any employer 
under any provision of this Act or of the Scheme and for this purpose may conduct 
such inquiry as he may deem necessary. Sub-section (3) of this section, provides 
that no order determining the amount duc from any employer shall be made under 
sub-section (1) unless the employer is given a reasonable opportunity of representing 
his case. It is admitted by the learned Counsel for the respondent that no opportu- 
nity to represent-the case of the petitioner before determining the amount mentioned 
in the communication, dated 15th December, 1966 was given to the petitioner. 
Consequently there has been a clear violation of sub-section (3) of section 7-A of the 
Act.. Therefore, the communication dated 15th December, 1966, of the resporident 
addressed to the Collector of Madras requesting him to collect the arrcars of contri- 
- bution and administrative charges under the provisions of the ‘Revenue Recovery 
Act cannot stand. 





1. (1966) 2 M.LJ. 403 : LL.R (1967) 2 Mad. 606 : A.LR 1967 Mad. 129, 
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Under these circumstances this writ petition is allowed to this extent that the 
communication of the respondent dated 15th December, 1966, addressed to the 
Collector of Madras requesting him to collect arrears of contribution of Rs, 2,224.75 
and administrative charges of Rs. 85.75 from the petitioner under the provisions of 
the Revenue Recovery Act is q ed. In other respects this writ pctition will 
stand dismissed. There will be no order as to costs. 1 

V.M.K. ; — ae Petition allowed in part. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Jusrraz T, RAMAPRASADA Rao. 


Manicka Vatsala Bai ’ -.  Appellant* 
v. ` - : 
Manicka Raja Rao . .. Respondent. - 


Civil Procedure Code ( V of 1908), section 151—Scope—Rastitution of conjugal rights— 
` Decres at the instance of the kusband—Hugband posiponing the execution: but wife willing 
„to join him—Wife if could execute the al Inherent jurisdiction of Courts. 


- When a suit is filed by a husband secking restitution of conjugal rights and if it 
results in a decree. the husband cannot evade the normal consequences that flow 

- from such.a decree by keeping it with him and without filing a process for execu- 
tion of the same, In such circumstances if the wife who is anxious to'join the 
husband files an application and sets in motion the process of law to compel the 
decrec-holder to execute the same it cannot be said that it is not maintainable 
and the Courts are helpless. Jt is only in such circumstances that the inherent 
jurisdiction of Courts come into play to render justice, 


Appeal against the order of the District judge of Madurai in C.M.A. No. 104 

of 1964—E.A.O.P. No. 145 of 1961s Sub-Court Madurai. . . 
M.A. Rajagopalachari, V. Meenakshi Sundaram, V. Rajaram and G.Y. Henderson, 

for Appellant. a ; Hi : sia 

- S. Ramasubramamam and S. Sundar, for Respondent. 


The Court delivered the. following 


Jupoment :—This is an appeal against the order of the learned District Judge 
Madurai in C.M.A.No. 104 of 1964. ` : i 


The appellant is the wife and the respondent is the husband., The respondent 
obtained a decree for restitution of conjugal rights ih O.P.No, 145 of 1961 on the file 
of the Principal Subordinate Judge, Madurai which ended in a decree on goth 
August, 1962. Curiously enough the respondent never took any steps to execute 
the decree in a manner known to law or to take back the wife under normal cir- 
cumstances, In fact it is not in dispute that the wife (the appellant) was entreat- 
ing the e ponden! to take her back'and the respondent besidés subjectively express- 
ing his willingness to take her back never took active steps to implement his desire, 
The wife obviously having become appichensive of the state of affairs filed E.A. 
No. 598 of 1964 for an order to direct the respondent to take her back in implementa- 
tion of the decree for conj rights obtained by him.. In the first Court the 
husband-was ex parte and the application was ordered. Then on appeal the learned 
District Judge reversed the order of the learned Subordinate Judge on the only 
ground that the E.A. or the petition, as I would call hereafter, by the wife was not 
maintainable. The learned District Judge referred to Order 21 rule 32 ‘of the 
Civil Procedure Code and finding that there is no other provision which could compel 
a decree holder in a suit for restitution of conjugal Tels to. apply for execution of 
such a decree and in the absence of any provision which would enable the judgment- 
debtor or the-respondent in a suit for restitution of conjugal rights to compel the 
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decree-holder to execute the decree or in the alternative take her back dismissed 
the petition as not maintainable.. As against this the present C.M.S.A. has been filed, 


Mr. Henderson the learned Counsel for the respondent rightly urged that in a 
proceeding which relates to reatitution of conjugal rights. it would be an impossible 
state of affair, if as‘in the instant case, the wife is unable to obtain a remedy in a 
civil Court to join her husband, who in spite of the decree in his favour refuses, delays 
or procrastinates in executing the same. Whatever may be the motive of the deéree- 
holder in a suit for restitution of conjugal rights in postponing execution of the said 
decree in a manner known to law and particularly Order 21, rulé 92, in a’ case where 
there has been an inordinate delay in the manner of such execution and where the 
wife is ready to join him willingly, then is it to be presumed that the arm of law 
cannot extend, so as to bring within its fold a recalcitrant decree-holder who refuses 
to implement a-decree of Court to subserve his own ends? Ido not think so. It.. 
is elementary that when a competent Court passes a decree and thus adjudicates the 
rights of parties in 4 lis, whatever may be its nature, then the prdinary presumption 
is that such a decree is normally executable. Particularly it is so in a case where 
marital rights are involved. When a suit is filed by a husband seeking restitution of 
conjugal rights, and if it results in a decree, the husband cannot evade the normal 
consequences that flow from such a decree by keeping it with him and showing in- 
action and without even filing a process for execution of the same. That by itself is 
an indicia of some unreasonable delay on the part of the decree-holder-in a case of 
this kind. In such circumstances, if the wife who is.anxious to join the hrsband 
files an application, may it be an E.A. or a C.M.P. or.a petition, and sets in motion 
the process of law to compel the decree-holder to execute the same, it cannot be said 
that it is not maintainable and the Courts are helpless. It is only in such circum- 
stances that the inherent jurisdiction of Courts come into play: to render justice and 
to do such things as are necessary, so that decrees of Court which were executable 
and intended to'be executable may be executed, It is in such circumstances that 
the petitioner has come up with the application in question. The nomenclature 

“used by the petitioner as if it was an execution application, need not detain us for 
the purpose of rejecting the same, It is purely a name given by her only to set the 
law in motion. It is really an application to enter up satisfaction of the decree. 
In my view, the petitioner can obtain redress under section 151 if the husband 
(respondent) unsually and inordinarily and without reasonable excuse delays the 
execution of a decree for conjugal rights. This view of mine is subscribed to a very 
great extent in the ratio in the case reported in M.P. Shresvatsava v. Mrs. Voena.+ 
There, the learned Judge observed ; i - ' 


“ In case, however, the judgment debtor is willing to obey the decree but the 
unjustified obstruction towards the performance of the decree comes from the 
decree-holder, then in my opinion, the judgment debtor would be fully entitled 
to approach the Court and pray that the decrees be recorded as satisfied so that 

- the decree holder may not fraudulently and mala fide utilise this decree for the 
- purpose of securing a decree for divorce”. i 


. In effect, therefore, the application by the wife tantamounts to an application 
for satisfaction of the decree in order to avoid any future mala fide proceeding 
at the instance of the husband against the wife. - I am satisfied that the application 
is maintainable and the same having been dismissed by the learned District Judge as 
not having beon maintainable, the order has to be set aside and it is accordingly 
set aside, $ i ' 

The C.M.S.A. is, therefore, allowed with costs and tha learned Subordinate Judge, 
Madurai, is directed to enquire into the matter in full and grant the appropriate 
relief to which the appellant is entitled to. 


V.M.K, ———- l Appeal allowed. 
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. IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
PRESENT :—Mr. Jusriar R. SADASIVAM. ` 
SAE Rowther : .. Petitioner* 


Malungu Sahib .. Respondent. 


Limitation Act (XXXVI of 1963), Article 136—Scope—Exscution petition not enter- 
tained because of non-transmission of the decree by the Court that passed 1i— 
for execution, not a step in aid of execution under Article 182 (5) of the old Act—Decree- 
holder, if could execute the decree within 12 years, though barred under the old Act. 


The E.P.No. 44 of 1962 on the file of the District Munsif Court, Koilpatti was 
not entertained by that Court as the decree was not transmitted to it by the Court 
ei-passed the decree. The words “in accordance with law” in Article 182 (5) 
of the o itation Act (IX of 1908) are adjectively not only to the words “to 
the proper Court for Gees ition”, but also to the words “to take some step in aid of 
execution”. Hence an applica ror execution made to the District Munsif 
Court, Koilpatti, not being a step in aid 0 seocution, is not an application in 
accordance with’law. - i 


‘Fhe new Limitation Act Ceea of 1965) whichcame into force on Ter ya2 taty, 
1964, could be invoked only in respect of action which got barred prior to tha 
date. The decree in the present case cannot be executed because E.P.No. 44 of 
1962 on the file of the District Munsif Gourt, Kovilpatti could not be relied on as 
a step in aid of execution even prior to the date of the new Limitation Act coming 
into force. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Sub-Court, Tuticorin in C.M.A. No. 39 of 1 E.P. No. 88 of 1967 
in S.G. No. 281 of 1952 Sub-Court, Tirunelveli—District Munsif Court, Beier. 


Sam V. Chelliah and K. Chairman Selvaraj, for Petitioner. 
K. Sarcabhauman and T.R. Mani, for SAPONIN, 
The Court delivered the following 


Jupauenr :—Petitioner, Sulthan Rowther, was the defendant in S.C. No. 281 
of 1952; on the file of the Subordinate Judgo’s Court, Tirunelveli, in which a decree 
was passed against him on 20th December, 1955. The decree-holder filed applications 
for transmission of the decree to the District Munsif Court, Tenkasi, for execution. 
By order on E.A. No. 7 of 1959 on the file of the Subordinate Judge’s Court, Tirunel- 
veli, within three years, the Subordinate Judge’s Court, Tirunelveli, transmitted 
the decree to the District Munsif’s Court, Tenkasi, on 26th January, 1959. Subse- 

uently, the decree holder filed E.P. No. 44 of 1962 on. ape Ev 1962 in the 
District Munsif Court, Koilpatti, and it was dismissed on gr March, 1962 on the 
ground that the dscree was not transmitted to that Court and that the execution 
proceedings should be taken in the District Munsif Court, Tenkasi, and 
that petition was dismissed as not pressed on 18th March, 1963. The present E.P. 
No. 88 of 1967 was filed in the District Munsif*s Court, Koilpatti, to realise Rs. 853.67, 
by the sale of the immoveable properties of the petitioner within the jurisdiction of 
the District Munsif’s Court, Koilpatti, after getting the transmission order from the 
District Munsif’s Court, Tenkasi. : 


Both the Courts below found that the execution petition was not barred by 
limitation on account of the new Limitation Act (XXXVI of 1963). But the District 
Munsif dismissed the execution petition as not maintainable on the ground that 
E.P. No. 44 of 1962 was not in accordance with law and that the decree was not 
transmitted by the Subordinate Judge’s Court, Tirunelveli, which passed the decree. 
Tae lower appellate Court also held that E.P. No. 44 of 1962, on the file of the 
District Munsif Court, Koilpatti, which had no jurisdiction to entertain the petition, 


a 
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could not be treated as a step in aid. But it held that by virtue of Article 196 of 
the new Limitation Act (XXXVI of 1963), the execution petition was not barred 
by limitation, Í 
The finding of the Courts below that E.P, No. 44 of 1962 on the file of the District 
Munsif Court, Koilpatti, is not in accordance with law is correct. By virtue of a 
notification of this Court in P.Dis, No. 301 of 1961, dated 18th April, 1961, the smalt 
cause poe of Subordinate Judge’s Court, Tirunelveli, were withdrawn and there- 
after the execution petitions even in respect of small cause decrees like the present one 
which remained unsatisfied could be entertained only in the District Munsif Court, 
having jurisdiction in the subject-matter of the suit. It is an undisputed fact that 
_ the District Munsif Court, Tenkasi alone was the Court having jurisdiction, and 
not the District Munsif Court, Koilpatti. Thus E.P. No. 44 of 1962’on the file of 
the District. Munsif’s Court, Koilpatti was not entertained by that Gourt as- 
the decree was not transmitted to it by the Court which pawer vt decree 
before the date of the notification, or the District Munsif’s-Cotrt, Tenkasi, subse: 
quently. I sent for the records in E.P. No, 44-2569 on-the file of the District 
Munsif Court, Koilpatti, and satisfied-~ iy scif about the same. The words in accor- 
dance with law “‘ in Article 12775) of the old Limitation Act (IX of 1908) are adjec- 


tival not only tothe ds “ to the proper Court for execution,” but also to the words 
to take Sma step in aid of execution.’ Therefore it is necessary that in order 


o to rely on E.P. No. 44 of 1962 as a step in aid of execution, it should be one in accor- 
dance with law. Hence an application for execution made to a Court which has 
no jurisdiction to entertain it is not an application in accordance with law. The 
finding of the Courts below that E.P. No. 44 of 1962 was not in accordance with 
law is correct and it cannot be relied as a step in aid of execution. IfE.P. No. 44 
of 1962 on the file of the District Munsif Court, Koilpatti is excluded, the present 
execution petition got barred by limitation before. the new Limitation Act (XXXVI 
of 1963) came into force on Ist January, 1964. 


The only question for determination in this civil revision petition is whether 
the present execution petition is barred by limitation. It is true under Article 136 
of the new Limitation Act (XXXVI of 1963), a decree can be executed at any time 
within 12 years and there need be no execution petition once in three years as requi- 
- red under Article 182 (5) of the Limitation Act (IX of 1908). The learned District 
Munsif held that E. P. No. 44 of 1962 was not in accordance with law, that it could 
not be relied on as a step in aid of exccution and that the present execution petition 
was not maintainable, But the learned Subordinate Judge has stated that, in 
view of Article 136 of the new Limitation Act (XXXVI of 1963), providing a period 
of 12 years as limitation, it is not possible to rely on Article 182 of the old Limi- 
tation Act (LX of 1908) which has been repealed. But he has failed to note that the 
new Limitation Act (XXXVI of 1963) which came into force on 1st January, 1964, 
could be invoked only in respect of subsisting causes of action, and not in respect of 
causes of action which got barred prior to that date. Ifthe decree could not be 
executed on 1st January, 1964, on the ground that E.P. No. 44 of 1962 on the file 
' of the District Munsif Court, Koilpatti, could not be relied on as a step in aid of 
execution, the decree became incapable of execution even prior to the date of the 
new Limitation Act coming into force, It is tiue that the general rule is that a 
statute of limitation is retrospective in operation and governs all proceedings from 
the moment of its enactment, though a cause of action might have accrued before 
the Act ‘came into force. Thus, a darger period of limitation provided under the 
new Act could certainly be invoked in respect of a cause of action which had arisen 
even prior to the new Act coming into force. This is bascd on the principle that 
no onc has a vested right in any period of limitation and that rules of limitation are 
rules of oe a But a suit or application which had already yot barred under 
the old cannot be revived under the new Act in the absence of express ‘words, 
or words of clear implication in taking away the right accrued to a’person by virtue 
ofthe provisions of the old Act.. ‘Fhere is nothing in the new Limitation Act 
of 1963) to show that a decree-holder could execute a decre within a period of 


frj: ZENITH LAMPS & ELECTRICALS y. ADDL. COMMR. OF W. C. 229 


12 years, though it was barred under Article 182 of the Limitation Act (x of 
1908), prior to the new Act (XXXVI of 1963) coming into force. 


The learned Advocate for the respondent relied on section 27 of the new Limita- 
tion Act (XXXVI of 1963), corresponding to section 28 of the old Limitation Act 
(TX of 1908), and argued that it is only in a suit for possession of any property the 
right of a person to have property shall be extinguished after the period of limitation 
and that there is no such provision in the case of other rights which do not relate 
to property. In fact, the above section is applicable only to suits and not even to 
applications, such as exccution petitions. It is true that in cases which are not 
governed by the above section, the limitation merely bars the remedy, but does not 
extinguish the title, It is open to the judgment-debtor to agree to pay the decree 
amount it is barred and the decree in favour of the respondent could form valid 
consideration for any contract. But I fail to see how it would help the respondent 
to execute the decree within the 12 years rule prescribed under the rew Act 
(XXXVI of 1963) when it has become barred under the old Act even before the new 
Act came into force, 5 ` 


+ The learned Advocate for the respondent urged: that as the dispute between 
the parties is ore under section 47, Civil Procedure Code, the remedy of the petitioner 
is to file a civil miscellaneous second appeal, and that a civil revision petition is not 
competent. Having regard to the provisions of section 102, Civil Procedure Code, 
a second appeal against an order passed in execution proceedings arisirg out of a 
suit of the nature of small cause is not entertainable though one appeal against such 
an order is permissible. This is clear from the Full Bench decision in Janaki Saku 
Trust v. Rampalal’, The appeal preferred by the respondent in the lower appellate 
Court is no doubt competent. This is also clear from the decision in Porsappa 
Reddi v. Thirwvengada Pillai and Co.* the reason being the decree though one passed 
on the small cause side was transferred to the original side for execution against 
immoveable properties. 


The Civil Revision Petition is allowed and the judgment and decree of the 
learned Subordinate Judge are set aside and thosé of the learned District Munsif, 
Koilpatti are restored. In the circumstances of the case- the parties will bear their 
respective costs throughout. i 


V.M.K. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Jusror M. M. Isma. 


Zenith Lamps and Flectricals s f oot Palitioner* 
oe. 


Additional Commissioner of Workmen’s Compensation, Madras and 
another .. Respondents. 


Madras Shops and Establishments Act (XXXVI of 1947), sections 41 (1) and 
41 (2) and Madras Shops and Establishmen's (1948), Rule 9 (2)—Interpre- 
tion-—Employer terminating. the services of the s respondent without conducting 
enquiry for establishing misconduct—Appellats-au'hority if could conduct extquiry. 


Section 41 (1) of the Madras Shops and Establishments Act, 1947, contemplates 
the employer himself conducting an enquiry and recordir.g of evicence for the 
of establishing the misconduct. The appellate authority functioning 

under section 41 (2) cannot convert itself into the original authority and conduct 
the enquiry- when the original authority has not conducted an enquiry. 
The recording of evidence contemplated by rule-g (2) of tho Madras Shops and 
Establishments Rules, 1948 has to be correlated to and understood against 


1. ALR. 1950. All 580. 2. (1925) 49 M.LJ. 104. = 
* W.P.No. 2931 of 1967. Ist September, 1969: 


Petition allowed. 
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the background of the scope of appellate jurisdiction so defined under section 
41 (2) of the Act. . a 


Pétition under Article 226 of the Constitution praying the High Court to issue 
a writ of certiorari calling for records in Madras Shops and Establishmonts Act 
case No. 34 of 1966 and quash the order dated 13th July, 1967. Lo 


K. R. Remabhadran, for Petitioner. 
T. Satycdeo, Assistant Goverr ment Pleader and R, Gopalan, for Respondents. 


The Court made the following 


Orprr.—The second respondent was the employee under the petitioner herein 
and his services were terminated by an order, dated 16th February, 1966, Prior to 
this order certain charges were framed against the second respondent. However, 
it is admitted before me that subsequent to the framing of the charge, actually no 
enquiry was conducted and no evidence was recorded. It is under these circum- 
stances, the second respondent preferred an appeal under section 41 (2) of the Madras 
Shops and Establishments Act, 1947 (Madras Act XXXVI of 1947, hereinafter 
referred to as the Act.) The first respondent herein, who is the ap te authority, 
by an order dated 13th July, 1967, allowed the appeal and set aside the order of 
termination of the services passed by the petitioner against the second respondent 
herein. It is to quash this order of the first respondent, the present writ petition 
under Article 226 of the Constitution of India has been filed. 


For the purpose of appreciating the argument of the learned Counsel for the 
petitioner, it is necessary to refer to the terms of section 41 ofthe Act. That section 
is: i 


“1, No employer shall dispense with the services of a person employed con- 
tinuously for a period of not less than six months, except for a reasonable cause and 
without giving such person at least one month’s notice or wages in lieu of such 

- notice, provided, however, that such notice shall not. be necessary where the 
services of such person are dispensed with on a charge of misconduct supported 
by satisfactory evidence recorded at an inquiry held for the purpose. 


2. The pérson employed shall have a right to appeal to such authority and 
within such time as may be prescribed either on the ground that there was no 
reasonable cause for dispensing with his services or on the ground that he had not 
been guilty of misconduct as held by the employer. - 


3. The decision of the appellate authority shall be final and binding on 
both the employer and the person employed.” 


The language of sub-section 1 of the section clearly contemplates two different 
situations. One is the termination of the service of an employee for a reasonable 
` cause after giving the employee at least one month’s notice or wages in lieu of such 
notice. The second is tha services of such an employee being dispensed with on a 
charge. of misconduct supported by satisfactory evidence recorded at an enquiry 
held for the purpose. In the second case the question of notice will not arise, as 
the second itself dispenses with the same and the misconduct held to be established 
itself constitutes the reasonable cause. In this particular case, it is admitted that 
one month’s notice was not given nor wages in lieu of one month’s notice paid to 
the section respondent. Again aeri itis admitted that no enquiry was conducted 
in which any evidence was recorded for the purpose of establishing the misconduct 
ofthe second respondent. Under these circumstances the provisions of section 41 (1) 
have not been complied with and obviously the order of the first respondent setting 
aside the order of termination of the services of the second respondent made by the 
petitioner is correct and in accordance with law. 

However, the learned Counsel for the petitioner, contended that even though 


the petitioner itself had conducted no enquiry, it had made an offer before the first 
respondent to adduce evidence to prove the misconduct of the second respondent and 
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it was the duty of the first respor.dent to take evicerce and bold an erquiry and 
arrive at a conclusion whketker the record resporcent is guilty of tke alleged mis- 
conduct or rot. The sckcme of tke Act, in my opinion, Coes rot lend any support 
whatever to this contention. Section 41 (1) of the Act actually contemplates the 
employer himself conductirg an erquiry and recordirg evidence’for the purpose 
of establishing the misconduct. The appellate authority functioning under section 
41 (2) cannot convert itself into the origiral authority and corduct tke enquiry, when 
the original authority has rot corcucted such an erquiry. The learred Counsel 
relied on rule FAS) of the 1ules framed by the Goverr ment uncer the Act which are 
called the Madras Skops and Establist ments Rules, 1948. That rule states that the 
procedure to be followed by the Commissiorer for Workmen's Compensation 
when hearing appeals preferred to him under sub-section (2) of section 41 shall be 
summary and he shall record briefly the evidence adduced before him and then pass 
orders giving his reasons therefor. In my opinion, the scope of this rule g 2) has 
to be correlated with the scope of the appellate jurisdiction conferred on the first 
respondent under section 41 (2) ofthe Act. I have already extracted the said section 
and the said section enables the aggrieved employee preferring an appeal on the 
ground that there was no reasonable cause for dispensing with his services or on the 
ground that he had not been guil of misconduct, as held by the employer. ` The 
recording of evidence contem: wd by rule g (2) has to be correlated to and under- 
stood against the background of the acope of appellate jurisdiction so defined under 
section 41 (2) of the Act and certainly rule q /2) does not, lend support to the conten- 
‘tion put forward by the learned Counsel for the petitioner that the evidence con- 
templated in that rule is the evidencé offered to be adduced by the petitioner to 
establish the guilt of the employee, for the first time, when he himself admittedly 
had not conducted any inguiry in this behalf. As a matter of fact, this position 
derives support from the following observations of Rajagopala Aiyangar, J., in 
Venkatesroara Bank Ltd., Salem v. Krishna}, ; 


“ Besides, under section 41 (1) it is the employer that is vested with jurisdiction 
to terminate the services of a n employed, subject to the fulfilment of the 
statutory conditions and to hold that the appellate authority can conduct as it 
were an ep bees enquiry into the charge of misconduct would not bein accord- 
ance with scheme of section 41, and would nullify the protection afforded 
by the statute and place the servant in the same position as if the conditions laid 
down, by the second limb of section 41 (1) were not there. Itis only when at 
an original enquiry held by the employer, that the charges are held by him to have ` 
been proved that the appellate authority is directed to enquire as to whether 
the charge of misconduct could be taken’to have been'properly established. In 
my opinion, section 41 (2) was not intended to convert the dana authority 
into a forum where an orginal enquiry into the misconduct of the employee justi- 

‘fying his dismissal could be conducted so as practically to deprive the servant 
of any right beyond what he was entitled to at common law.” è 


This observation of the learned Judge fully supports the conclusion I have 
already arrived at. : 


t ` 4 

As against this, the learned Counsel for the petitioner was not able to draw my 
attention to any authority of this Court or any other Court holding that when an 
employer dispenses with the services of an cmployee without any enquiry as con- 
templated by section 41 (1) of the Act, itis open to him to invite the appellate autho- 
rity to conduct such an enquiry and it is competent for'the appellate authority 
functioning under section 41 (2) of the Act, to conduct an enquiry as it were the 
original authority. But the learned Counsel relied on certain observations of this 
Court in Srirangam Janopakara Bank v. Rangaraja*. But that judgment does not deal 
with or cover the case where the employer did not conduct any enquiry at all 
and the Court did not come to the conclusion that the appellate authority under 





1. (1960) 2 M.LJ. 165 at 169. - 2. (1964) 1 LLJ. 21. 


aft 
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section 41 (2) of the Act is competent and bownd to conduct an enquiry as it were 
the original authority. The observations contained in that judgment really have 
reference to the appellate authority taking additional evidence while disposing of 
the appeal and not to that authority PIRA TEE I an enquiry, which the employer 
is obliged to conduct under section 41 (1) of the Act. Under these circumstances, 
no case has beeri made out for interference with the order of the first respondent and 
this writpetition fails and it is dismissed with costs of the second, respondent. 
Counsel’s fee is fixed at Rs, 250. aes 


V.M.K. —_-_ ; Petition dismissed. 
IN-THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mr. Justiazg S. MAHARAJAN. 


Messrs, Swamy & Co. (Tanners) Vaniambadi by V. Narayanaswami was 
, ++ Appellant* 


Senior partner 
a 
Employees’ State Insurance Corporation through the Insurance 
Inspector, Madras . -,. Respondent. 


Employees’ Dtale Insurance Act (XXXIV of 1948), section 2 (12)—Scope—Factory, meaning 
of—Tanning process—Use of diesel engins for pumping water, during the process, if 
makes the premises a factory. 

The mere fact that the water utilised has been pumped by a diesel engine 
will not connect the pumping with the tanning process unless there is a certain 
inter}inking between the functioning of the pump and the manufacturing process 
carried on in the factory. 


Appeals against the order of the District Court, North Arcot, Vellore in 
E.S.I. O.P. No. 1 and 7 of 1965. 

G. Ramaswami and: M. Kalyanasyndaram, for Appellant. 

The Central Government Standing Counsel, for Respondent. 

The Court delivered the following ` 

JupGmentT.—These appeals are directed ae a common order passed by 
the learnod District Judge, Vellore, directing the appellants to pay the employees 
compensation under section 40 (1) of the Employees State Insurance Act to the 


. E.S.I. Corporation for two years. The appellants are running a tannery in Vellore 


area in Vaniambadi, Admittedly the tanning process is being carried on without 
the aid of any power, although in pumping water, which is used during the tanning 
process a diesel engine is used. The question arises whether the appellants are 
conducting a factory within the meaning of section 2, sub-clause 12 of the Employees 
State Insurance Act. That clause defines a factory to mean any premises whercon 
20 or more persons are working and in any part of which a manufacturing procoss 
is being carried on with the aid of power. In view of the admission that no part of 
the tanning process is being carried on with the aid of power, I have little:doubt 
that the appellants cannot be regarded as conducting a factory within the meaning 
of the definition aforementioned. I may also refer in this connection to a Division 
Bench ruling of this Court in M. H. Ismail Sahib Co. v. Regional Director, E. S. I, 
Corporation’, in'which it has been held that the mere fact that the water utilised 
has been pumped by electricity will not connect the pumping with the manufactur- 
ing -process unless there is a certain interlinking between the functioning of the 
pump and the manufacturing process carried on in the factory. In the absence of 
such interlinking, I hold that the‘appellants are not a factory liable to pay employees’ 
contribution under the Act, The orders of the Court below are, erefore, rever- 
sed and the appeals allowed with costs throughout. 


l VME —_——-. Appeals allowed. 


*A.A.O Not. 46 and 47 of 1967. 12th November, 1969. 
1: (1961) 1 M-LJ. 16. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice M. M. Ismar 
Elumalai , mS k .. Potitioner* 


1. ' 4 " 
The Management of Simplex Concrete Piles (India) Ltd., 
Madras and another .. Respondents. 


Industrial Disputes Act (XIV of 1947), section 2 (s)—“ Workman —If includes casual 
workman—Section 25-C-—Effect of. 

The definition of “ workman” in section 2 (s) of the Industrial Disputes Act, 
is couched in the widest possible terms-and inchides even a casual labourer. 
Soction 25-C of the ‘Act, when it uses the expfession “ workman ” (other than a 
badli workman or a casual workman), clearly shows that a casual workman also 
is a “ workman ” within the definition of section 2 (°). 


Petition under Article 226 of the Constitution praying the High Court to issue 
a writ of certiorari calling for the records from the 2nd respondent, the Presiding 
Officer of Labour Court, Madras in C.P. No. 189 of 1966 and remand the case back 
for disposal by the said Court according to law etc. 


N. G. R. Prasad, for Row and Reddy, for Petitioner. 
. The Court made the following 


OrDER.—Originally this writ petition was filed by 72 persons against a common 
order of the Labour Court, Madras, dismissing their respective petitior s filed under 
soction 33 (c) (2) of the Industrial Disputes Act, 1947. Kailasam, J., by an order 
dated 27th March, 1967, held that a single writ petition by the 72 persons was not 
maintainable and cach ore of them will have to file a separate petition, since the 

_cause of action and the rights agitated were different. After the order of Kailasam J., 
the writ potition was filed by one of the 72 persons, namely, Elumalai, with the 
result, as far as the other 71 persons are concerned, they are not before this Court 
ana conclusion or result of this petition will be only with reference to the claim 
of Elumalai. 


The claim petition filed by the petitioner here was C.P. No. 189 of 1966 on 
the file of the Labour Court, Madras. The.claim in that petition was for she pay- 
ment of retrenchment compensation of Rs. 421.00, one month’s notice pay. -of 
Rs. 93.60 aud Rs. 149.75 being the arrears of wages for the National and festival 
holidays. One of the contentions put forward by the employer, namely, the first 
respondent herein, was that the petitioner herein was a casual Jabourer engaged for 
a particular work, that, as soon as that work was over, his employment automati- 
cally came to an end, and that, therefore, there was no retrenchment within the 
scope of the Industrial Disputes Act. On the pleadings, the Labour Court posed 
the following two quostions for determinatior.: 


1, Whether the petitioners were casual labourers under the respondent? 
2. Whether the petitioners are c titled to any relicf? : 


No oral evidence was let in before the Labour Court. Only Exhibit P-1 and 
P-2 on behalf of the petitioner and Exhibit R-1, a copy of Memorandum or settle- 
ment on behalf of the first respondent were filed before the Labour Court. On 
the basis of these documents the Labour Court came to the conclusion that the peti- 
tioner hercin was a casual labower and rot a workman as dofix.cd in section 2 (s) 
of the Industrial Disputes Act, 1947, and that, therefore, he was not entitled to 
claim any relief under that Act. It is to quash this order of the Labour Court, 
that the present writ petition has been filed. ; 


Mr. N. G. R. Prasad, learned Counsel for tho petitioner, contends that the 
definition of the term ‘workmon’ in section 2 (s) includes even a casual labourer, and, 





*W.P. No. 2157 of 1967, 12th November, 1969. 
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therefore, the’conclusion of the Labour? Court in this kebalf is erroneous. I am of 
the view that this contention is well founded. Section 2 (s) Cefires ‘workmen’ in 
widest possible terms including apprentice and tecticn 25-C, when it uses the expres- 
sion ‘workmen’ (other thana bedh workmen or a casual workmen) clearly shows that 
casual ‘workman’ is included in the definition of ‘workman’ in section 2 (s) of the Act. 
It is because of this that the order of the Labour Court has to be quashed and the 
writ petition allowed. ‘The result will be that the Labour Court will have to decide 
whe the petitioner is entitled to any relief on the basis that he is ‘workmen’ under 
section 2 (s) of the Act.’ Mr. N. G.R. Prasad, learned Counsel for the petitioner, 
wanted me to direct the Labour Court to permit the petitioner to let in additional 
evidence. I am of the view that this is nota proper case where additioral evidence 
should be permitted, because the parties themselves had decided rot to let in 
any oral evidence and they relied on only documentary evidence referred to already. 
In view of this the Labour Court will have to decide the controversy between the 
parties only on the basis of the evidence already placed beforeit. Iam not deciding 
anything as to whether the petitioner is entitled to any relief under any of the pro- 
visions of the Industrial Disputes Act or not. All that I have decided is that the 
petitioner isa workman within the scope of the definition of the tem in’ section 2 
(s) of the Act, 


The writ petition is allowed and the order of the Labour Court dated 5th 
September, 1966 dismissing C.P. No. 189 of oe is quashed: There will be no 
order as to costs. i 


P.R.N. ` A a pEi, _ Paitin allowed; one guasta. 


l l p [FULL BENCH] ` 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —MR. K. VEERASWAMI, Chisf Justice, Mr. Justice M. NATESAN AND 
MR. JOSTIOE S. SOMASUNDARAM. 


The State of Madras represented by the Appellate Assistant Commis- a 
. sioner of ee. Taxes, Madras-3 .. Appellani*, . 


M/s. M. A. Noor Mohamed & Co., Tanners and Dealers in Hides , ; 
and Skins, Chrom« pet, Madras-44 . .. ‘Respondent, 


Madras General Sales Tax Act (IX of 1 oy sections 5 and 6-A—Madras Gensral Sales 
Tax (Turnover and Assessment Rules 39), Rule 16—Unlicensed dealer in hides and 
es a treatment in taxation arising out of Rule 16— 
Liable to be assessed on basis of multi-point schems of taxation—Iin such a scheme dis- 
crimaation under Article 304 (a) of Constitution of India does not arise—(1966) 17 
S. T. C. 284, Overruled. 


Firm A. T. B. Mehtab Majid & Co. v. State of Madras, (1963) 14 S.T.C. 355 : 
(1964) 1 §.C.J. 355 and Hajes Abdul Shukoor & Co. v. State of Madras, (1964) 15 
8.T.Q. 719 : (1965) 1 S.C.J. 337, were decided in the context of Turnover Rule 16 
and of the single point scheme of taxation applicable to transactions in hides and 
skins, anced: or undressed, imported or local. It is only in that scheme of taxa- 
tion would there be any gecasion for a classification between tax on purchase 
value and exemption at the sale point relatable to the same goods, first in the 
raw stage and in thesecond stage of sale of dressed hides and skins. Itis this as- 
pect engendered by the structure of Turnover Rule 16 that gave rise to a differential 
in the turnover of purchase of untanned hides and skins and sale of dressed hides 

„and skins made out of them, vis-a-vis the turnover of imported hides and skins 
that were sold, and, on an equalisation, after Firm A.T. B. Mehtab Majid aad 
Company v. Stats of Madras, (1963) 14 S. T. C. 355 : (1964) 1§.G.J. 355, of the 
turnovers and removal of the differential in the quantum of turnover brought to 


-— 





*W.A. Nos. 204 and 99 of 1967. i l 19th November, .1969. 
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charge, there remained by reason’of the language of the rule, a differential in 
rates which brought about a discrimination, as held in Hajes Abdul Shukoor & 
Co. v. State of Madras, ( (196 ) 1 S.C.J. 337 : 1969) 15 S.T.O. 719), between 
imported tanned hides and skins and locally-made hides and skins, on their sale, 
the discrimination in cither case entirely dependent on a scheme of single point 
taxation relating to hides and skins. 


So far as the assessce in the present ap is concerned, on account of the fact 
that he was an unlicensed dealer during the assessment year in question, (1953-54), 
he would not in accordance with State of Madras v. Noor Mohamed & Co., 
(1960) 11 S.T.C. 570, be entitled to the benefit of the single point taxation and 
that would mean that his sales of hides and skins, which he imported, tanned and 
sold, would attract tax under section 3 (1) itself without reference to section 5 and 
the corresponding Turnover Rule 16. That being the case, he cannot press into 
service the differential treatment in taxation arising out of Rule 16 and contend. 
that, by that yardstick, his assessments on the basis of multi-point scheme of 
taxation should be quashed. In such a scheme of taxation, there will be no room 
whatever for discrimination, as contemplated by Article. 304 (a) of the Consti- 
tution of India, because of charge being levied at the point of every transaction, 
‘not merely at any prescribed re or point. Hajes Abdul Wahab & Sons. v. 
Governmsnt of Madras, (1966) 17 S.T.O. 284, overruled. 


Appeals under Clause 1 z= the Letters Patent against the Order of the Honour- 
able Mr. Justice Kailasam dated 13th September, 1966 and 17th November, 1966 
and made in the exercise of the Special Orginal Jurisdiction of the High Court 
in Writ Petition Nos. 610 of 1964 and 2010 of 1966 presented under Article 226 of 
the Constitution of India (i) to issue a writ.of prohibition prohibiting the second 
respondent the Assistant Commercial Tax Officer, (Sales Tax Collections) from 
taking any proceedings in pursuance of the order passed by the first respondent, 
the Appellate Assistant Commissioner of Commercial Taxes, Madras City, III, in 
Appeal No. 50 of 1959-60 dated grst October, 1960 (in W.P. No. 610 of 1964) and 
(it) to issue a writ of certiorari calling for the records in Appeal No. 50 of 1959-60 
dated gist October, 1960 on the file of the Appellate Assistant Commissioner of 
Commercial Taxes, Madras City III, and to quash the order made therein (in W.P. 
No. 2010 of 1966) respectively. 


The Assistant Government Pleader, for Appellant. 
M. R. M. Abdul Karim and P. M. Fummakhan, for Respondent. 
` The. Judgment of the Court was delivered by 


Veerastoahti, C.F.—The assessee, who is the common respondent, was as an 
unlicensed dealer in hides and skins assessed to sales tax on 23rd March, 1956 and 
his appeal therefrom had failed. Thereafter he paid part of the tax, and, while he 
remained in arrears of the balance, he took out two petitions under Article 226 of 
the Constitution, one in April, 1964 to forbid the Revenue from collecting the 
balance of the tax, and, the other in August, 1966 to quash the order dixmissing his 
appeal. These two petitions were allowed by this Court following Hafes Abdul 
Wahab & Sons v. Government of Madras’, In that case Srinivasan and Venkatadri, JJ. 
were of the view that since by the rules framed under the Madras General Sales 
Tax Act, 1939, relevant to the assessment year 1953-54, tanned hides and skins as 
one category had been taxed differently in the hands of the local tanner and in the 
hands of the person who imported that, cither dressed or undressed, tanned and sold, 
the provisions, were discriminatory as offending Article 304 of the Constitution. 
The Revenue has come up in appeals. 


When the appeals came up before another Division Bench, to which one of us 
was a party, it was felt that Hajes Abdul Wahab & Sons v. Government of Madras}, 
required reconsideration, and, as a result, the appeals have been placed before us. 


1. (1966) 17..S.T.C. 284. 
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In order to appreciate the point at issue it is first necessary to notice the relative 
statutory provisions and the rules made thereunder relevant to charge of transactions 
in hides and skins during the assessment year 1953-54. Section 3 of the Madras 
General Sales Tax Act, 1939, was the charging section. The scheme envisaged by 
sub-section (1) of that section was multi-point tax. Every dealer should pay for 
each year a tax on his total turnover for the year and the tax should be calculated . 
at the f'at rate of three pies for every rupee in the turnover. The proviso to the 
sub-section was added in 1949 with which we are not concerned at the moment. 
The schéme of multi-point tax was of courte subject to-the other provisions of the 
Act. Sub-section (2) before its amendment by Act XX of 1954, charged in addi- 
tion, in respect of certain goods specified therein, a single-point tax, also specified in 
the sub-section. So far as hides and skins were concerred, section 5 made a departure 
from the general scheme of multi-point tax on general goods and provided that such 

. sales of hides and skins, whether tanned or untanned should be liable to tax, under 
section g (1) only at such single point in the series of sales by successive dealers as 
might be prescribed. Sub-section (4) of section 3 directed that turnover should be 
determined in accordance with such rules as might be prescribed. Section 6-A 
which was inserted in a substituted form by the Madras General Sales Tax (Amend- 
ment) Act, 1947, provided for cases of liability to tax of persons not observing condi- 
tions of licence. We shall refer to this section in more detaillpresentlv. The prescrip- 
tion contemplated by section 5 took the form of rule 16 of the Turnover Rules. 
This rule had, as it stood originally and during-the. relevant period, five clauses, 
The first said that in the case of hides and skins the tax would be payable under 
section 3 (1) in accordance with the rest of the clauses in the rule. Sub-rule (2) 
dealt with charge on sales of untanned hides or skins by licensed dealers in such goods, 
Under this clause tax on such sales should not be levied except at the stage at which 

‘the hides or skins were sold to a tanner in the State or wold for export outside the 
State. -But, in the case of the former, the tax should be levied from the tanner on 
‘the amount for which the hides or skins were bought by him, and, in the case of the 
latter, any such untanned hides or skins which were not sold to a tanner inside the 
State but were exported outside the State, the tax should be levied from the dealer . 
who was the last dealer not exempt from taxation under section 3 (3) who bought 
them in the State on the amount for which they were bought by him. Clause (3) 
was concerned with taxation on sales by licensed dealers of hides or skins which had 
been tanned within the State. Such sales would be exempt from taxation provided ~ 
the hides or skins had been tanned in a tannery which had paid the tax leviable under 
the Act. If that was not so, that is to say, if tax had not been paid at the earlier 
stage, the sales of such hides or skins were made liable to tax at the stage of the first 
sale of such goods on the amount for which the sales of hides or skins were made. 


It may be seen from what wo have said of section 5 and Rule 16 (1) to (4), a 

scheme of single-point taxation had been introduced, but, confined to dealings 

Hi raed dealers in which tax was levied in the case of zaraa ie or 

skins at the stage of their first purchase and on the purchase Value, and in the case 

- of sales of tanned hides or skins at the stage of their sale and on the sale value, pro- 
vided the goods inolved in such sales had not suffered tax at their raw stage carlier. 


Sub-rule (5) of rule 16 was to the effect that sales of hides or skins by dealers 
other than licensed dealers in hides or skins should, subject to the provisions of 
section §, be liable to tax on each occasion ofsale. That meant that the consequence 
of not taking out a licence by a dealer in hides and skins was that he would not be 
entitled to the benefit of the single-point scheme of taxation. This sub-rule was 
but stating the true legal position of failure to take out a licence, and, the position 
would have been the same even without sub-rule (5). This is especially so because 
of the specific provisions of section 6-A. According to this section, if any restric- 
tions, or conditions prescribed under section 5 were contravened or not observed 
by a dealer, or if a licence was not taken out or renewed, the sales of the dealer 
would be subject to charge as if section 5 did not apply to the sales by such dealers, 
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In passing we may mention that in Syed Mohamed & Co. v. The State of Andha}, 
it had been conceded for the Revenue that sub-rule (5) of Rule i6 of the. Turnover 
Rules was inconsistent-with the scheme of single-point taxation and was therefore 
ultra vires, But the validity of this concession, which. was the basis for invalidating 
the sub-rule in that case, was contested by the Revenue eventually in State of Madras v, 
Noor Mohamed & Co.*, before the Supreme Court and successfully--The Supreme . 
Court held that there was no inconsistency between, rula-:§ (5) a and section 5 (vi) of 
the Act and that section 5 (vi) was but a conessjonal provision for makirg the sales 
of hides and skins liable to ta*2tion at a single-point, but that was subject to the 
restrictions and. Jitions prescribed in the rules, and, one of those soncitons was 
l takine-cit a licence.- It was therefore, pointed out by the Supreme Court that all 

that Rule 16 (5) did was to emphasise the consequences of non-observance of the 
condition which section 5 (vi) and section 6-A had in clear terms prescribed, It 
should, therefore, be taken as well settled that as the Act and the Rules stood during 
‘the assessment year 1953-54, the consequence of not taking out a licence by a dealer 
in hides and skins was that he would not be entitled to the benefit of the single-point 
scheme of taxation and would be exposed to-a multi-point charge.. ` eae 

_ Rule 16 (2) to (4) were amended subsequently, but,-in substance, the scheme of 
single point taxation remained the samc. With reference to the amended Turnover 
Rule 16 its validity, in the context of Article gor of the Constitution read with Article 
304 (a) was contested with the result that in Firm A. T. B. Mehtab Majid & Co. wx 
State of Madras*, the Suprem> Court, ruled that the provisions of rule r6 (2) discri- 
minated between hides and skins imported from outside the State and those manu 
factured or produced inside the State and therefore contravened the provisions of 
Article 304 (a) of the Constitution of India and were invalid. ' The reasoning for 
the decision 1s to be found in the following observation: 

“ The grievance arises on account of the amount of tax levied being different 
on account of the existence of substantial disparity ip the price of thé raw hides or 
skins and of those hides or skins after they had been tanned, though the rate is 
the’same under section g (1) (b) of the Act. Ifthe dealer has purchased the raw 
hide or skin in the State, he does not pay on the sale price of the tanned hides or 

` skins; he pays on the purchase price only. If the dealer purchases raw hides or 
skins from outside the State and tans them within the State, he will be liable to 
pay sales tax on the sale pricé of the tanned hides or skins. He too will have to” 
pay more for tax even though the hides and skins, are tanried within the State, 
morely on account of his having imported the hides and skins from outside, and 
having not therefore paid any tax under sub-rule (1).” i 
The discrimination thus found flowed from the nature of the single point scheme of 
taxation relating to hides and skins and on the differential quantum of. turnover 
to which the same rate was applied, the difference arising by the accident of tanned 
hides and skins being imported. and suffering tax on the sale turnover and sales of 
locally tanned: goods not suffering such tax because the corresponding untanned 
hides or skins constituting a lesser turnover having suffered tax. . f ; 


n Hajte Abdul Shukoor & Go. v. State of Madrast, the discrimination resulted 
from tke -diflerential in rate applied, though there was the samé quantum of turn- 
over, in the case of sales of imported ‘and local tanned goods. This is what the 
Supreme Court stated : : 

“ The rate of tax on the sale oftanned hides and skins is 2 per cent. on the pur- 
chase price of those hides and skins in the tintanned condition while the rate of 
tax on the sale of raw hides and skins în the State during 1955 to 1957 is 3 pies 
per rupee. The difference in tax works Out to’ 7/1600th of a rupee, ies, a little 
less than $ naya paisa per rupee.” © : i n aa 

That was. the discrimination which offended Article go4` (a) of the Constitution. _ 
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Mainly on the strength of Firm A, T. B. Mehtab Majid & Co.v. Stats of Madras}, 
and Hajes Abdul Shukoor & Co. V. Stats of Madras*, the assessee, who is the respon- 
dent, contends that the benefit of the two decisions should be extended to his case 
too though he was an unlicensed dealer. The argument is that in the context of 
Article 901 the restrictions on trade; commerce and intercourse among States 
i Article 304 (a) are related- to the goods without reference to anything 
else and that, therefore, trrespective of whether a dealer in hides and skins is pa 







PO that would suffice to invalidate the relative charging?’ p 
Article 304 (a)... We are unable 3 accept this contention in that mas 
Tt is no doubt true that Article 304 speaks of goods imported. vis-a-vis similar 
goods in the taxing State. But the Warr does not stop there. It contemplates 
countervailing duties being permissible in respect of imported and similar local 
goods provided they do not result in-discrimination, Taxon imported goods by’ 
Article 304 (a) is permitted if similar manufactured or produced.in the taxing 
State are subjected to similar tax, The implication necessarily is that not only the 
article is concerned with imported and similar local goods but also the incidence 
of taxation which would have to be ascertained with reference to the relative statu- 
tory provisions. Fim A.T.B. Mehtab Majid & Co. v, State of Madras, and, Hajee 
- Abdul Shukoor and Go. V. State of Madras*, were decided in the context of, Turnover 
rule 16 and of the single point scheme of taxation applicable to transactions in hides 
and skins, dressed or undressed, imported or'lo It is only in that scheme of 
taxation would there be any occasion for a classification, between tax on purchase 
value and exemption at the sale point relatable to, the same goods, first in the raw 
stage and in the second stage of sale of dressed hides and skins. It is this aspect 
by the structure of turnover rule 16 that gave rise to a differential in the 
turnover of purchase of untanned hides and skins and sale of dressed hides and skins 
made out of them, vis-a-vis the turnover of imported hides and skins that were sold, 
and, on an equalisation, after Fim A.T B. Mehtab Majid @ Co, v, Stats of Madras’, 
of the turnovers and removal of the differential in the quantum of turnover brought 
to charge, there remained, by reason of the language of the rule, a differential in 
rates which brought about a discrimination, as held in Hajes. Abdul Shukoor & Co. v. 
State o " Madras*, between im orted tanned hides and skins and locally made ‘hide 


and „On their sale, the tion in cither case, entirely dependent, on, as 
we said, a scheme of single point taxation relating to hides and skins, as noticed by 
Us supra. 


So far as the assessee in these appeals, is concerned, on account of the fact 
that he was an-unlicensed dealer during the assessment year in tion, he would 
not in accordance with Stats of Madras v. Noor Mohamed X Co.* oes titled to the 
benefit-of the single point taxation and that would mean that his sales of hides and 
skins, which he imported, tanned and sold, would attract tax under section 3 (1) 
itself without reference to section 5 and the corresponding Turnover Rule 16. That 
being the case, we are of opinion that he cannot press into service the differential 
treatment in taxation arising out of rule 16 and contend that, by that yardstick, 
his assessments on the basis of multi-point scheme of taxation should be quashed, 
In such a scheme of taxation, there will be no room whatever for discrimination, as 
contemplated by Article 304 (a), because of charge being levied at the point of 
every transaction, not merely at any prescribed stage or point, To illustrate, 
supposing A sold raw hides and skins to B, for Ra, 100 and C. tanned them and sold 
them at the value of Rs, 150. Suppose also that G, another.dealer, who is like A or 
B unlicensed, imported similar quantity of untanned hides and skins, tanned them 
locally and sold for Rs. 1 50. In overy one of these cases, under the multi-point 
-n + 
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scheme of taxation, the turnover in-each case would ee oa 
will then be no discrimination between, B and C, for, in either case, the d 
only be Rs, 150 and the same rate would be applied. There can be no complaint 


also that A suffers lesser tax on a lessor turnover while B, on a higher turnover, 
did at the same rate. Each of A, B and G had been equally treated and no differ- 
ential is evident either in the quantum or in the rate applied thereto. That is the 
result of applying the statutory provisions relating to unlicenced’ dealers. We do 
not think that the assessee, as an unlicensed dealer, Can invoke the position, under 
section 5 read with rule 16 and then plead discrimination because, in actual point of 
tax, the charge in respect of his turnover was under the multi-point scheme of 
taxation. 

. , On that view of the matter, we are, with due respect, unable to concur on that 
question with the view in Hajes Abdul Wahab & Sons v. Government of - Madras}, 
The appeals are therefore allowed but with no costs. my j 


V.K. ie Appeals allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ' 
(Special Original Jurisdiction.) 
Present :—Mnr, Justice M.M. IsMAr, 


Secretary, Bank of Madurai Limited represented by his Power of 
attorney agent P. Nambirajan .. Petttionsr®* 
v 


The General Secretary, Bank of Madurai Employees Union, 
Goimbatore and another -> Respondents. 


Payment of Bonus Act (XXT of 1965), section 2 (21), first oxception—Scope—Bonus 
he Bret of —Special allowances in terms of Sastr?s Award as modified by Desai’s 
Award go with ths posts and not with the particular employees—Special allowances, if 
fell within the scops of ths first exception to ‘ salary or mage’, . 

Special allowances in terms of Sastri’s Award and Desai’s Award go along with 
the posts and are not temporary allowances payable to particular employees for a 
particular period, Consequently, the special allowances payable to Bank employees 
do not come within the scope of the first exception to ‘salary or wage’ in section 

`g (21) of the Payment of Bonus Act. 

In view of the vagueness of the words ‘ probationer ’ and ‘ ap renticeship ’ used 
in clause g of the Staff Regulation and Rules of Service, the order of appointment 
is the only other material leftout. Itdoesnotusethe word apprentice anywhere 
and the tenor of the order itself does not indicate that, when a person is appointed 
on probation, he is only appointed as apprentice. 

Petition under Article’226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records of the and respondent 
herein relating to its award dated goth December, 1967 in I.D. No. 20 of 1967 
(Central Government reference) and to quash the same. 


V. P. Raman and S$. Srinivasan, for Petitioner. 
Somayaji for M/s. Aiyar and Dolia and G. Venkataraman, for 1st Respondent. 
The Court made the following ; T’ 


ORDER:—The following two questions were referred for adjudication to the 
Industrial Tribunal, Madras by the Central Government : 


“1, Whether the management of the Bank of Madura Limited, Madurai, 
. is justified in not treating the special allowance as part of the salary or wage, for 
a eee | 


1 (1966) 17 S.T.C. 284. f 
* W.P. No. 1133 of 1968. - 21st November, 1969. 


240 ffs MADRAS LAW JOURNAL REPORTS - . foto 


the ` of celcaiation of bonus payable to its-employees for the ycars 1964 
and 7965? If not, to what relief are the concerned workmen entitled? - 


2. Whether the management of the Bank of Madura Limited, Madurai, is 
justified in not paying bonus for the years 1964 and 1965 to the ‘ Probationers’ 
employed by them? If not, to what relicf are ‘the said probationers entitled ?” 


By an award dated goth December, 1967 in I.D. No. 20 of 1967 the Industrial Tri- 
bunal answered both these qué8tions in favour of the employees. It is to quash this 
award that the present writ petition has been filed under Article 226 of the Consti- 
tution of India. Oe ae z 


As far as the first question is concerned, it turns upon the definition of the 
expression ‘salary’ or ‘ wage’ occurring in section 2 (21) of the Payment of Bonus: 
Act (XXI of 1965), hereinafter called the Act. Soction 10 of the Act states that 
every employer shall be bound to pay to every employee in an accounting year a 
minimum bonus which shall be four per cent. of the salary or wage earned by the 
employee during the accounting year. Consequently the quantum of bonus has 
to be calculated with reference to the salary or wage earned by the employee. The 
expression ‘salary’ or ‘ wage’, as pointed out already, is defined in section 2 (21) 
of the Act. That section 2 (21) states: TS ee 

“< Salary or wage’ means all remuneration (other than remuneration in 

of overtime work) capable of being expressed in terms of money, which 
would, ifthe terms of employment, express or implied, were fulfilled, be payable 
to an employee in respect of his employment or of work done in such employment 
and includes dearness allowance (that is to say, al} cash payments, by whetever 
name called, paid to an employee on account of a rise in the cost of living), but 
does not include— : 


(i) any other.allowance which the employee is for the time being entitled to; 


(i) the value of any house accommodation or of supply of light, water, 
medical attendance or other amenity or of any service of or any concessional supply 
_ of foodgrains or other articles ; © f 


(iH) any travelling concession ; 
(iv) any bônus (including incentive, production and attendance bonus); 


(v) any contribution paid or payable by the employer.to any ion fund 
or provident fund or for the benefit of the employee under any law Dr the time 
being in force ; ta a 

: (ot) any retrenchment compensation or any gratuity or other retirement 
benefit payable to the employee or any ax gratia payment made to him : 

(vii) any commission payable to ‘the employee. : ol 

3 Explanation, Where an employ.e is given in lieu of the whole or part of the 
salary or wage payable to him, free food allowance or free food by his employer 
such food allowance or the value of such food shall, for the purpose of this clausé 
be deemed to form part of the salary or wage of such employee ;” 


The argument on behalf of the leartied Counsel for the petitioner is that the special 
allowance contemplated by question No. 1 falls within the scope of the 1st exception, . 
namely, ‘‘ any other allowance which the employee is for, the time being entitled to” 
I am of opinion that this aigument is unsound. Conditions of service, salary and 
allowahces of Bank employees have becn determined by theSastri’s Award as modified 
by % Award, | Special allowances have buen fixed by those Awards for persons 
ing academic qualifications and those who are called upon to shoulder higher 
nsibilities, As a matter of fact-those awards fixed special allowances only in 
lieu of fixing distinct separate and higher scales of basic pay. On the other hand 
the first exception contemplated in section 2 (21) of the Act is admittedly an allow. 
ance payable, forthe time being to a particular emplayee and not an allowance going 
along with the post, whoever happens to be the occupant pf the post. As far as the 


i 
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present dispute is concerned, it is admitted before me that the special allowance are in 
terms of Sastri’s Award and Desai’s Award which go along with the posts and not 
temporary allowances payable to particular employees for a particular period. 
Consequently, the special allowances payable to Bank employees do not come Mfithin 

. the scope of the first exception to ‘salary or wage’ in section 2 (21). Therefore, 
the conclusion of the Tribunal that the special allowances being part of the remunera- 
tion should be-taken into account for the pepe of calculating bonus is correct and 
does not call for any interference. 


- -A5 far as the second question is concerned, that also depends upon the defini- 
tion of the term ‘employee’ occuring in the Act. Section 2 (9) of the Act defines 
the term’ ‘employee’ thus: 

“< Employee’? means any person (other than an apprentice) employed on a 
salary or wage not exceeding one thousand and six-hundred rupees per mensem, 
in any industry to do any skilled or unskilled manual,—su, , Managerial 
administrative, technical or clerical work for hire or reward, wh a the terms 
-of employment. be express or implied.” 

Therefore, the only person who is excluded from the scope of the term ‘employea’ 
is an apprentice. controversy before the Tribunal was whether the probationers 
employed by the Bank are apprentices. According to the petitioner they are appren- 
tices, but according to the ist respondent they are not apperntices but employees 
n probation, For this , reliance appears to have been placed, before the 
Tri , on Clause g of the Staff Regulation and Rules of Service. Clause g states : 


“ An employee shall ordinarily be on poi, if appointed so, for a period 
which shall be fixed by the appointing authority and which may extend to one year 
after the commencement of active service During the first month of such period, 
he shall be liable to be discharged at one day’s notice and thereafter at one month’s 
notice, or pay in lieu thereof, if he has paid apprenticeship premium,” 

Tha learned Counsel for the petitioner himself concedes that this regulation has not 

been happily worded and it confuses between probation and apprenticeship. The 

Meee opening sentence of this regulation proceeds on the basis that a probationer 

employee and ordinarily every employee is started on probation. It is not the 
cans sof the petitioner that every employee is started on apprenticeship and thereafter 
only he becomes a regular employee. The learned Counsel for the petitioner con- 

, tended that, in view of the cness of the words ‘probationer’ and ‘ apprenticeship’ 

_ used in this ‘regulation, no ce could be upon it for determining whether 

the probationers are really jes ne or only apprentices and the Tribunal should 
have decided this question on materials other than clause g of the Staff Regulation 
and Rules of Service. The only other material which the 1st respondent had pro- 
duced before the Tribunal is an order appointing an employee on probation. That 
order of appointment which has been marked as Exhibit W-1 bene the Tribunal, 
does not use the word ‘ apprentice’ anywhere and the tenor of the order itself 
‘does not indicate that, when a person is appointed on probation, he is appointed only 
as apprentice, Consequentl y, on this question also the conclusion of the Tribunal 
that probationers are really employees and not apprentices, cannot be said to ba 
erroneous in law so as to warrant any interference by this Court under Article 226 
of the Constitution of “India. Hence no case has been made out for interference 
with the award of the Tribunal. 


Tke writ pention,thieretore, faile and the sama 1 dinimizi, Thore vall peno 
order as to costs. 
VMK .- ¢ . i ‘Putition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :-—Mnr, Justioz M. NATESAN. 
Doraipandian Pillai > .. Appellani* 
‘0 


M.S. Sivagnanam Pillai .. Respondent. 
Transfer of Property Act (IV of 1882), section 106—General Clauses Act (X of 1897), section 

27 and Evidence Act (I of 1872), section 114, illustrations (e) (f)—Determination of 

tenancy—Mods of service—Notice returned with endorsement ‘ not found’ —E fect of— 

Wi amounts to tender—Ejectment suit, maintainability of. . 

It is well established that a tenancy from month to’ month does not come to an 
end by mere efflux of time, It comes to an end on the expiration of the notice 
to quit. When one speaks of notice to quit, and the law requires that a particular 
period should expire since notice, it is axiomatic that the intention to terminate 
the tenancy must be carried home to the knowledge of the tenant and he must 
have notice of it for the requisite period. Otherwise there is no purpose. in provi- ` 
ding for a period and specifying that the prescribed period must expire with the 
end of the month of the tenancy. -Clearly the notice provided for in section 106 
of the Transfer of Property Act is not an empty formality. When the tenancy is 
terminated by notice, be it by the tenant or the landlord,what is intended by the 
notice is to give a warning of the intention to end the contract of tenancy at a 
certain time. The second part of section 106 ofthe Act only provides for the 
manner in which the notice may be given. It can either be sent by post or tender- 
ed or delivered personally to the party intended to be bound by it or to one of his 
family or servant at his residence. If tender or delivery is not practicable, it 
may be affixed to a conspicuous part of the property. If the tenant or landlord 
deliberately avoids receipt of the notice properly tendered, he will be credited 
with knowledge of the contents of the notice, If a Jetter is returned ‘refused’, 

. a presumption can be drawn that it was duly tendered to the addressee and that 
‘he refused to take delivery of it. 


On facts held, the endorsement in the case is ‘not found’, ‘It is apparent from 
the postal returns that the post peon had made several attempts to serve the notice 
on the addressee but on all occasions he was absent. There is no suggestion that 
the defendant knowing that a notice to quit was intended to be served on him 
manocuvred in league with the postal peon to secure a false return. The presum- 
ption illustrated in section 114 te) and (f) will apply as much to this return ‘ not 
found’ and ‘ absent’ as to the return ‘r ’ and until rebutted must be accepted. 
as a correct return. In the face of the return thera is no room for applying the 
presumption under section 27 of the General Clauses Act. Clearly there is no 
notice to the tenant determining his tenancy, The suit, in ejectment, is not 

` maintainable. = y : 
A inst the Decree of the Court of the Subordinate Judge of Madurai, 
in pene sak No. 642 of 1968, preferred against the decree of the Court of the 
District Munsif of Madurai Town in Original Suit No. 281 of 1967. 

A. Shanmughavel, Jayalakshmi Shanmughavel and S. Hamsala, for Appellant. 

V. Krishnan, and P. Veeraraghavan, for Respondent. 


The Court delivered the following 


‘UDGMENT :—The short question for decision in this case is whether the tenancy 
“of the appellant (defendant) has been validly terminated by a proper notice to 
quit under section 106 of the Transfer of Property Act. The appellant was a lessee 
of the suit house from one Nagarathinam Pillai. The plaintiff-respondent in this 
econd appeal purchased the house from Nagarathinam Pillai and admittedly after 
the purchase, the appollant-defendant (tenant) attorned to him. On 4th February, 
a a a td N 
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1967 the plaintiff issued a notice to the defendant terminating the’tenancy. This 
notice was received by the defendant on 8th February, 1967, but the effect of the 
notice terminating the tenancy was waived by the landlord. The plaintiff subse- 
quently appropriated the amounts sent by the defendant for rent due till the end of 
22nd March, 1967 and in his plaint would claim rent for the further period of the 
month also, The notice which has been relied on by the plaintiff as terminating the 
tenancy entitling the plaintiff to maintain the suit for ejectment is the registered 
notice dated gth March, 1967, sent by prepaid registered post, acknowledgment 
due, properly addressed te1minatirg the tenancy with 31st March, 1967 and requir~ 
ing the tenant to deliver vacant possession of the premises on 1st April, 1967. This 
notice has been returned unserved with the postal endorsement ‘ not found’ dated 
20th March, 1967. On a scrutiny of the cover and the postal endorsements it is 
seen that the defendant was not found from 11th March, 1967. Manifestly, there 
is nothing on record or on the postal endorsement to show that the notice was tendered 
to the defendant. 


Section 106 of the Transfer of Property Act provides, that a notice p onana 
the tenancy must be in writing signed by or on behalf of the person giving it an 
either be sent by post to the party who is intended to be bound by it or be tendered 
or delivered personally to such party or to one of his family or servants at his residence 
or if such tender or delivery is not practicable, affixed to a conspicuous part of the 
property. Itis well established that a tenancy from month to month does not come 
to an end by mere efflux of time ; it comes to an end on the expiration of the notice 
to quit.. When we speak of notice to quit, and the Jaw requires that a particular 
period should expire since notice, it is axiomatic that the intention to terminate the’ 
tenancy must be carried home to the knowledge of the tenant and he must have 
notice of it for the requisite period. Otherwise, there is no purpose in providing 
for a period and ifying that the prescribed period must expire with the end of the 
AR of the tenancy. Clearly the notice provided for in section 106 of the Transfer 
of Property/Act is not an empty formality. When a tenancy is terminable by notice, 
be it by the tenant or the landlord, what is intended by the notice is to give a warning 
of the intention to end the contract of tenancy at a certain time. The second part 
of section 106 of the Transfer of Property Act only provides for the manner in which 
the notice may be given. It can either be sent by post or tendered or delivered’ 
personally to the party intended to be bound by it or to one of his family or servants 
at his residence. Iftender or delivery is not practicable, it may be affixed to a con- 
spicuous part of the poe If the tenant or landlord deliberately avoids, receipt 
of the notice properly tendered, he will be credited with knowledge of the contents 
of the notice. : 

The Courts below have proceeded in the view that asin fact and 
admittedly (the notice was sent by) post that is sufficient to terminate the 
tenancy even if there ‘was no tender of the notice to the addressee. In that 
view, ejectment has been ordered and the suit decrced. The lower appellate 
Court, when confirming the decision of the trial Court, relies upon a pas- 
sage in Saligram Rai Chunilal Bahadur & Co. v. Abdul Gham'. The passaga I 
should say is taken out mutilated, and out ofits context. In that case the. 
defendants disputed the receipt of the notice sent by registered post. But. 
as observed by the Court, that was belied by the acknowledgment filed. The lower 
Court in that case proceeded in the view that the post peon ought to have been 
called upon to prove service of notice. It is on that, having regard to section 27 of 
the General Clauses Act, the Court observed that there is no obligation upon a 
lessor to prove service of notice upon the lessee if he sends a notice by registered post 

roperly addressed. Thatis a case where receipt of notice was prima facie established. 
The other case relied on for the landlord is a case where. the postal endorsement 
was that the letter was ‘refused’. - If a letter is returned ‘ refused’, a presumption 
can be drawn that it was duly tendered to the addressee and that he refused to take 


delivery of it. 


1. ALR. 1953 Assam 206. 
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In Sushil Kumar v. Ganesh Chandra1, notice sent to the proper address wid tes aid 
and posted by registered post was returned with the endorsement ‘ refused The 
Court referring to section 27 of the Indian General Clauses Act and section 11 
Illustrations (4) and (f) of the Evidence Act, drew the presumption having E 
to the state of the record in the case that the endorsement ‘ refused ? was a correct 
statement of fact. But the endorsement in this case, is, ‘not found’. Itis apparent 
from the postal returns that the post peon had made several attempts to serve the 
notice on the addressee but on all occasions he was absent. There is no suggestion 
that the defendant knowing that a notice to quit was intended to be served on him 
manocuvred in league with the postal peon to secure a false return, The presump- 
tion illustrated in sections 114 (e e) and (f) will apply as much to this return ‘ not found’ 
and ‘ absent ’ as to the return ‘refused’ , and until rebutted must be accepted as a 
correct return. In Gobinda Chandra Shaha v. Dwarka Nath Patita’, it is observed at 


page 498 : 
“: Proof of the fact that a letter correctly addressed has been posted and aa 


not been received back through the Dead Letter Office may justify the ro 
tion that it had been delivered in due course of mail to the addressee, but be 
of the fact that a letter has been duly posted and has been returned. by the Postal 
Authorities does not justify the presumption that it has been so returned because 
it has been refused by the addressee, for it may well be that it has been returned 
because the addressee has not been found ; much less is there a oe that 
the cover has been tendered to the addressee on a particular date”. 


The postal endorsement in that case was ‘refused’ and the defendant in that case 
denied any tender of the letter by the postal peon. Having regard to this denial 
the Court proceeded to obsereve : 

“We may further point out that the presumption mentioned in section 114 
is not a presumption of law but a presumption of fact, and where, as in this case, 
the defendant pledges his oath that the cover was never tendered to him, we 
cannot trust the presumption of regularity of official business as conclusive against 


him.” 


The question, has again been considered by the Calcutta High Court in Hare Krishna 
Das v. Messrs. Hahnemann Publishing Co., Lid.,? where the endorsement of return on 
the notice attempted to-be served by registered post was ‘ oles ’ The Court with 
reference to this endorsement observed : 

“This prima facie means that the postal peon could not contact the defendant, 
Actordingly, it should be taken that (there was) no tender of the notice to the 
defendant, particularly, when there is no definite or specific evidence to that 
effect. The presumption which would have otherwise arisen under the law 
(vide section 27 of the Indian General Clauses Act and section 28 of the Bengal 
General Clauses Act) in favour of the plaintiff and which Neier i is, on the 
face of it, a rebuttable presumption would be rebutted. Service by registered 
post cannot, therefore, be availed of by the plaintiff in the present case.” 

The latest case from the Calcutta High Court in Messrs. Surajmull v. Samadarshan*, 
is again a case where the endorsement on attempted service by registered post 
was ‘left’, The Court below had in that case accepted the return as good service. 
Overruling this view it was observed by the High Court: 

“ Indeed the word ‘left itself shows that there was no tender and, unless there 
was a tender to the addressee, on no conceivable principle, can service by regis- 
tered post be accepted as good service, The service by registered post, in the 
instant case, must therefore be rejected.” 

In the instant case, the endorsements are that the addressee was ‘ absent’ on the 
several occasions when the post peon visited the residence of the addressee. Finally 
(SS er ag pe ee ee a end a 
1. AJI.R.1958 Cal 251. 3. (1 70 -W.N. : 
2 (1915) 19 Cal. WN. 489. 4, OR. 1969 Cal 109. 
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the post peon returned the cover with the endorsement ‘not found’. As stated 
already, it is manifest that there has been no tender. In the face of the return there 
is no room for applying the presumption under section 27 of the General Clauses 
Act. Clearly there is no notice to the tenant determining his tenancy. The suit, in 
ejectment in the circumstances, is not maintainable. The Courts below erred in the 
circumstances in decrecing the suit. The judgments and decrees of the Courts below 
are therefore set aside and the suit dismissed. The second appeal is allowed. The 
parties will bear their own respective costs in the trial Court and the lower appellate 
Court. The appellant-defendant will be entitled to his costs in this Court. 


No leave. 
S.V.J. — Second appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice P. RAMAKRISHNAN AND Mr. Justice S. MAHARAJAN. 


S.P. Shanmugham Chettiar, Managing Director, Jai Hind 
Talkies (Paramakudi) Private Ltd., Paramakudi, Ramanatha- 


puram District. .. Appellant* 
v. i 
P. S. Somasundaram and others .. Respondents. 
Madras Cinemas Regulation Act (IX of 1955), section 11—‘ is given’ interpretation of— 
‘is given’, i Ta be interpreted as expressing a siale of affairs which will include the 
future as we the present. 


Madras Cinemas Regulation Act (IX of 1955), section 1 1—Scope—Government passing 
order under section 11 without giving reasons—Government not exercising a sial 
pee of revision or appeal but is only igen aaen from certain Act— Order of 

Government, not being a speaking order, if inval 

Rule 14 (2) of the rules framed under the aes Cinemas Regulation Act 
states that a touring cinema shall not be allowed within a distance of 1.606 kms, 
(1 mile) of the nearest permanent cinema located in the same local area or in the 
adjacent village, panchayat or town or in the city of Madras. Section 11 of the 
Act gives power to the State Government, by order in writing to exempt, subject 
to such conditions and restrictions as they may impose, any cinematograph exhi- 
bition or any place where cinematograph exhibition is given, from any of the 
provisions of that Act or of any of the rules made thereunder. 


The context of section 11, as well as practical exigencies, would make it clear 
that the words ‘is given’ must be construed only as the draftsman’s device of 
expressing a state of affairs which will include the future as well as the present, 
The words also can be considered as conveying the meaning in the future tense, 
€ proposed to given.’ 

It is true that the order of the Government does not give reasons for granting 
exemption from rule 14 (2). Butit appears that the Government relied on certain 
prima facie valid reasons when they decided to accept and act on the Board of 
Revenue’s recommendation which in turn forwarded the Collector’s recommenda- 
tion giving facts and figures justifying the grant of exemption. Though the 
order of the Government by itself may not be a speaking order, the High Court 
while dealing with the matter in writ proceedings for the issue of certiorari, can 
refer to the connected file as well as the affidavits supplied by the Government for 
determining whether the order in question had been passed for valid reasons by 
the executive authority or whether it had passed it arbitrarily and on irrelevant 
considerations (P.J. Irani v. Stats of Madras (1962) 18.C.J. 194 : AI.R. 1961 S.G. 
1731 followed). 

It is necessary for the executive authority exercising the appellate or revisional 
power to canvass the reasons pro and com and record them as part of its order. 


re 
* W.A. No. 472 of 1969. ' 12th January, 1970. 
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But that principle cannot extend to the present case where the Government is not 

exercising a statutory power of revision or appeal, but is only exercising the 

power to grant exemption from a certain provision of the Act, for which no oubt 
_ it has to act in a quasi-judicial manner. 


The policy and object of the Act can be gathered from its scheme and the 
provisions thereof including the preamble. c vestir g of an unregulated statu- 
tory power in the hands of the executive Goverr ment canrot be declared to be 
void and struck down as unconstitutional, as it is implicit that the exercise of 
such power should be guided by the declared objects and the avowed purposes 
of the Act. Any abuse of the power by the mala fide exercise of it by the custo- 
dian of the same does not vitiate the power but ony Vitiates the act which can 
easily be set aside by the Court. - 


Appeal under clause 15 of the Letters Piei against the order of the Hon’ble 
Mr. Justice Ramaprasada Rao dated goth September, 1969 and made in the exercise 
of the Special Origmal Jurisdiction. of the High Court in Writ Petition No. 2072 of 
1969 presented under Article 226 of the Constitution of India to issue a writ of 
csritorari calling for therecords ofthe proceedings of the second respondent, Govern- 
ment of Tamil Nadu in G.O. Ms. No. 363 Social Welare Department, to quash the 
order therein dated 1gth June, 1969, grant of exemption to the first respondent herein 
relating to the touring cinema to be located in T.S. No. 16 of ER 
Village, Paramakudi Taluk, Ramanathapuram District. 


K. Parasaran, for ` Appellant. 


V.K. Thirwvenkatachari for M/s, T.N. Ananthanayaki and K.N. Srinivasan, for 1st 
Respondent. 

D. Raja, for Government Pleader, for Respondents z and 3. 

The Order of the Court was made by 

Ramakrishnan, .—The Writ appellant, S. P. Shanmugham Chettiar, is the 
proprietor of Jai Hind Talkies and Ravi Theatres in Paramakudi. The first res- 

` pondent, Somasundaram, wanted to put up a temporary cinema in S. No. 16, 

Eanna amad], situated in the maini bazaar streety Paramakudi Town. This 
site selected-by him is two furlongs from Ravi Theatres and four furlongs from Jai 
Hind Talkies. Rule 14 (2) of the rules framed under the Madras Cinemas Regula- 
tion, Act states that a touring cinema shall not be allowed within a distance of 1.606 
kms, (1 mile) of the nearest permanent cinema located in the same local area or in 
the adjacent village, panchayat or town or in the city of Madras. “Local area’ for , 
this purpose is dafined as ‘the area withm the jurisdiction of a municipal council or 
panchayat board or revenue village.’ Section 11 of the Madras Cinemas Regula-. 
tion Act (Madras Act IX of 1955) gives power to the State Government, by 
order in writing to exempt, subject to such conditions and restrictions as they may 
impose, any cinematograph exhibition or class of cinematograph exhibitions, or any 
place where a cinemat ph exhibition is given, ‘from any of the provisions of that 
Act or of any of the fs made thereunder. The first respondent applied to the 
local government and got exemption from the rule about minimum distance granted 
to him by it.under the power aforesaid. He did so even before he applied for the 
licence for his touring cinema and even before applying for a ‘No objection ’ certi- 
ficate. But for such exemption, the rule of minimum distance under rule 14 (2) 
above, would have become applicable to him and it would have automatically 
prevented him from locating his cinema in the site abovementioned. At this 
stage, Shanmugham Chettiar, proprietor of the permanent Theatre abovementioned 
applied to this TS PoE Arti c 226 of the Constitution for the issue of a writ of 
certiorari for ceedings of the second respondent, the Government 
of Tamil Nadu, in oe Q. OME No bre No. 363 dated 13th June, 1969, dae ale ie to 
Somasundaram in respect of the site abovementioned. The learned Judge, Rama- 
prasada Rao, J., considered in detail the several ca Poa! relied on by the Petitioner 
for his relief and n atived them. Ho dismissed the writ petition, Shanmugham 
Chettiar has filed appeal under the Jetters Patent, . 
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. The first question 1 by the learned Counsel for the petitioner turns on a 
very small point and can be disposed of easily. He refers to the clause “‘cinemato- 
graph exhibition is given” found in section 11 of the Act. ` According to him, the 
words “is given” imply that before exemption is granted, the touring cinemas 
should have actually commenced exhibiting pictures in the place. According to , 
him, the words ‘is given’ must be given their grammatical meaning in the present 

- continuous tense. “The learned Judge was of the opinion that there was no substance 

in this objection. We are inclined to agree. In our opinion, the context of section 
II as as practical exigencies, would make it clear that the words ‘is given’ 
must be construed only as the draftsman’s device of expressing a state of affairs 
which will include the future aswell as the present tense. The words can also be 

. considered as conveying the meaning in the future tense, proposed ‘to be given.’ 
It is very unlikely that any cinema proprietor would start giving the exhibitions ` 
in a site which is objectionable from the point of view of rule 14 (2), and take the 

, risk of applying to get exemption afterwards, or face a prosecution if he fails to 
get such exemption. In practice, one can visualise that intending operators will 
apply and try to get exemption in advance of commencing actual exhibition, It is 
also well known that words on a_ statute used in the present tense can also be used 

_to convey the meaning in the future tense, depending on the context in which they 
occur in the statute. Our view as stated above, is supported by a Bench of this 
Court in W.A. No. 269 of 1968, an unreported decision, where it is observed: 


“ For the Government to exempt under section 11, it is not, as wo read the 
section, a necessary condition that a cinematograph exhibition should actually ba 
taking place, or in order to give an exemption in relation to any place, there should 
be at the time a cinematograph exhibition given.” .- ` 


The next argument which played a greater part both before the learned Judge 
-and also before us is that the Government in the present case did not issue a speaking 
„order while granting the exemption. It is urged that the order is invalid because 
no reasons have been disclosed. The learned Judge while dealing with this objec- 
tion has observed that when granting the exemption, the Government as an 
- executive authority was exercising a quasi-judicial function. It has therefore a duty 
to hear objections of people who may be interested.. In the present case, the Govern- 
ment.have.called for objections and. they gave opportunity to affected persons 
including the owners and proprietors of permanent theatres in the neighbourhood, 
like’ the writ appellant, to make representations contra. It was after considering 
such objections, and also after taking into account relevant circumstances, including 
the needs of the cinema-going population of the locality, that the impugned order 
was passed. The connected file shows that the Government had called for reports 
from local revenue officials in-the light of the objections, and only after considering 
those reports and after satisfying themselves about the real need for the grant of the 
exemption, that it was granted. In such circumstances, the learned Judge held 
that the order could not be held to be bad, notwithstanding that ex fagis it did-not 
record reasons. zo v“ -> : 


We are inclined to agree with the view taken by the learned Judge mentioned 
above, It is no doubt true that the order of the Government does not give reasons 
. But the relevant order, G.O. Ms. No. 363, dated 1gth June, 1969, which is the im. 
. pugned order while setting out prior, correspondence which were taken into 
consideration refers to the objections of Somasundaram, dated gist January, 1969 
and 22nd December, 1968 andthe report of the Board of Revenue dated gard April 
1969. This will be sufficient index to show that the Government had before them, 
as the relevant material for basing its decision, the report from the Board of Revenua, 
We called for the connected file of the Government, which: was also summoned 
the learned Judge and made available to the writ petitioner at the time when the 
writ petition was heard. The Board of Revenue, in its Report dated 2grd April 
1969, has enclosed a copy of the letter of the Collector of am and 
recommended the grant, The Collector, in his turn, sent a report on ist April, 1969, 
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in which he had referred to the several objections from the permanent cinema ' 
Ar to the proposed site. The crucial point that was mentioned by the 
Collector in his report, is that Paramakudi Municipality is in the shape of a long 
and narrow quadrilateral, 31/2 miles long and 4 furlongs wide. Its narrow width is 
due to the fact that there is a big supply el on one side and the Vaigai river 
on the other side. The result of this aie geographica shape of the municipal 
area is that no suitable vacant site is available for locating cinemas within the 
municipal limits beyond one mile from the permanent theatres. There were 
other data to show that the population of the municipality, after taking into account 
the floating population, which visited the town because of its being a business centre, 
would justify the functioning of touring cmemas in addition to permanent cinemas, 
and that on prior occasions, two touring cinemas had given their exhibitions in the 
place besides the two permanent cinemas. It appears to us that these reasons which 
appear to at sional valid, were relied on by the Government when they decided 
to accept and act on the Board of Revenue’s recommendation which in turn for- 
warded the Collector’s recommendation giving facts and figures justifying the grant 
of exemption. 


There is ample authority for the view that even though the order of the Govern~ 
ment by itself may not be a speaking order, the High Court while dealing with the 
matter in writ proceedings for the issue of certiorari can refer to the connected file 
as well as the affidavits supplied by the Government for determining whether the 
order in question had been passed for valid reasons by the executive authority or 
whether it had passed it arbitrarily and on irrelevant considerations. In P.F. Irani 
v. Stats of Madras1, the question arose whether the State Government had properly 
exercised its power under section 13 of the Madras Buildings (Lease and Rent 
Control) Act, 1949, to exempt any building or class of buildings from all or any of the 
provisions of the Act. The order of the Government was not a speaking order. 
Tt was submitted to the Supreme Court that the High Court was in error in calling 
for the reasons which induced the Government to pass the order of exemption. 
The Supreme Court, a pees 1738 observed that they idid not consider this sub- 
mission wellfounded. upheld the procedure by which the High Court at the 
appellate stage permitted the Advocate-General to file a memorandum setting out 
the reasons why the exemption was granted by the Government, The High Court 
had considered these reasons submitted jn the memorandum, and found that they 
were not reasons which were countenanced by the policy or the purpose ot the’ Act 
and that therefore the order of exemption was invalid. It appears therefore to us 
that there is nothing irregular when the order of the Government in such a caso is 
not a speaking order, for the Government Pleader to supply to the’Court by affi- 
davits information as to the actual reasons which were before the Government when 
it passed the order and which are contained in, the contemporaneous file which 
preceded the grant of the exemption. That is what has happened in this case and 
we are of opinion that there is no legal authority for holding the order to be invalid 
because it not set out the reasons. 


We have mentioned earlier to the reference in the order of the Government to 
.the report of the Board of Revenue. That itself will also be a justification for the 
Court when dealing with the matter in certiorari proceedings to call for the rele- 
vant report and treat it as part of the record which can be scrutinised for the purpose 
of determining whether there is an error apparent on the face of the record and 
which requires the proceedings to be quashed, There is auhority for this procedure, 
in Re Gilmore’s TOE In that case, the written adjudication of a Medical 
Appeal Tribunal did not disclose on its face the facts on which the Tribunal based 
their adjudication. The adjudication contained an extract from the report of a 
specialist, That report had set out the full facts. It was observed by the Court 








1. (1962) 1 An WR. (SC) 92: (1962) 1 S.C.R.169 : ALR. 1961 S.C. 1731. 
MLJ. (8.C.) 92; (1962) 19.C-. 194: (1962)2 2. (1957) 1 AUE.R. 796. 
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that by giving the extract from the specialist’s report, that report had become a 
part of the record, and a study of that full report showed that the Tribunal could 
not have reasonably come to the conclusion they did, and on this ground the Court 
was prepared to quash the decision of the’*Tribunal on the ground of error patent on 
the face of the record. : : 


The authorities contra cited by the learned Counsel, which make the passing of a 
speaking order with reasons therefor necessary, deal with entirely different matters. 
“They relate to decisions in a statutory appeal or a revision before the executive 
authority. In those cases, it was held necessary for the executive authority exer- 
cising the appellate or revisional power to canvass the reasons pro and con and record. 
_ them as part of its order. The Supreme Court held that the failure to record 
reasons in such cases would vitiate those orders. Such orders can be distinguished 
‘from orders granting exemption or the like, which though they might be passed by 
an execution authority in a quasi-judicial capacity, are not decisions in the exercise 
-of appellate or revisional powers. The decisions of the Supreme Court cited in 
this connection by the learned Counsel for the appellant can be briefly referred.to. 
Bhagat Raja v. Union of India) and Stats of M.P. v. Seth Narsing Das*, are cases where 
the Government were ired to pass orders in revision under the Mineral Conces- 
sion Rules, 1960. In Bhagat Raja v. Union of India}, the Supreme Court pointed 
-out that the entire scheme of the rules posits a judicial procedure and the Central 
Government is required as a tribunal.to dispose of the revision. inst the deci- 
sion of the Central Government, which is functioning as a Tri , the Supreme 
Court can entertain an appeal under Article 136 of the Constitution, After stating 
the position thus and after an elaborate discussion of the authorities, the Supreme 
Court at page 1613 gave its conclusion thus: 

“ After all, a tribunal which exercises judicial or quasi-judicial powers can 
certainly indicate its mind as to why it acts in a particular way and when import- 
tant rights of parties of far-reaching consequence to them are adjudicated upon 
in a summary fashion, without giving a personal hearing where porposals and 
counter-proposals are made and examined, the least that can be expected is that 
the tribunal should tell the why the decision is going against him in all 
cases where the law gives a er right-of appeal.” 


In Stats of M.P. v. Seth Narsingh Da**, the same principle was adopted by insisti 
upon a speaking order giving reasons in similar circumstances. One other case ci 
in this cas is an un rted decision, of the Supreme ‘Court in Travancore 
Lid. v. Union of India? which also dealt with the revisional jurisdiction 
of the Central Government under section 36 of the Central Excise and Salt Act. 
‘There too the need for the Government acting under a revisional jurisdiction to give 
reasons in their order was stressed. The first respondent’s Counsel also referred 
to the decision in Som Datta v. Union of Indiat. That case dealt with an order passed’ 
by the Central Government under the Army Act, confirming a decision of the 
Court Martial under section 164 of the Act, which defined the powers of the con- 
firming authority. The Supreme Court held that in such a case it is not n 
for the confirming authority to write a TE In our opinion, this decision 
must be interpreted in the light of the Army , which contains special provisions 
defining the power of interference by the Central Government. The principle of 
this decision cannot be extended to the present case, In our opinion, the principle 
laid down in the first three cases just cited above cannot be extended to a case like 
the present, where the Government is not exercising a statutory power of revision or 
appeal, but is only exercising the power to grant exemption from a certain provision 
of the Act, for which no doubt it has to act in a quasi-judicial manner, But it is 
only acting as an executive authority in granting the exemption and not as a statu- 





1. er 19 CJ.431 :(1968) 1 M.LJ.(S C) 3. CA No. 2252 of 1966. , 
TI N An W.R (SC)77:(1967) 38.C.R. 4. (1969) M.L J. (Crl.) 447 : (1969) 1 S.C.. 
302: A.I R. 1967 SC. 1606 at 1610. 835. ated 
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tory tribunal exercising the power of revision or appeal. The principle laid down in 
P.J. Irani v. Siate of Madras’, will apply in such cases. Our attention was drawn to 
the case in Ramanathan Chettiar V. Board of Revenus? Veeraswami, J., as he then was, 
dealt with a case which arose under the Rice Milling Industry Regulation Act 
(Madras Act XXI of 1958) and roe eee of a licence under that Act by the licensing 
authority. The learned Judge held that while it was desirable that the authority 
in such cases should give its reasons, failure to give reasons will not invalidate the 
order. It is open to the Court to call for the records so that it may be satisfied 
whether the power had been exercised justly and reasonably and not arbitrarily, 
more especially when the Act has provided no appeal against such orders. 


The further point was raised by the learned Counsel for the a t that 
section I 1 pivieg the power of exemption is wlira vires because no guidelmes are laid 
down for the grant of exemption. It will therefore give room for arbitrary exercise- 
of power on the part of the Goverrment. We are unable to accept this contention. 
There is ample authority for the view that in such cases the Gover ment should 
adopt the policy outlined in the preamble to the Act as well as in the other portions 
ofthe Act and the rules. If the power had been exercised in conformity with the 
policy thus spelt out, it cannot be considered that the section itself, which grants 
the power of exemption, is vitiated. On the other hand, what is permissible isto. 
find out whether in edch individual case the power has been exercised reasonably 
im conformity with the principles ard policy of the legislation, or arbitrarily in 
violation of the principles. Jagadisan, J., in W.P. Nos. 893 and 61 of 1961 observed 
with reference to the same section that the policy and object of the Act can be 
gathered from its scheme and the provisions thereof including the preamble. The 
vesting of an unregulated statutory power in the hands of the executive of the Govern- 
ment cannot be declared to be void and struck down as unconstitutional, as it is 
implicit that the exercise of such power should be guided by the declared objects 
and the avowed purposes of the Act. Any abuse’of the power by the mala fide, 
exercise of it by the custodian of the same does not vitiate the power butonly vitiates 
the act which can easily be set aside by the Court. In P.J. Irani v. Stats of Madras} 
already cited, dealing with the constitutionality of section 13 ofthe Madras Building 
(Lease and Rent Control) Act, the Supreme Court observed at page 1732: 

“ Enough guidance is afforded by the preamble and operative provisions of 
the Madras Buildings (Lease and Rent Control) Act, 1949, for the exercise of the 
discretionary power vested in Government under section 13 to exempt any build- 
ing or class of buildings from all or any of the provisions of the Act so as to render 
the impugned section not open to attack as a denial of the equal protection of the 
laws. But any individual order of exemption passed by the Government can be 
the subject of judicial review by the Courts for finding out whether (a) it was 
discriminatory so as to offend Article 14 of the Constitution, (b) the order was made 

* on grounds which were germane or relevant to the policy and purpose of the Act, 
and (c) it was not otherwise mala fide.” 
The same reasoning can be adopted in this case and we hold that section 11 cannot. 
be struck down as wlira vires and unconstitutional. 


The appeal fails and is dismissed with costs. Counsel’s fee Rs, 200. 
V.M.K. Appeal dismissed. 





1. Aen eran : AIR. 19618 C. 1731. 320. 
2. (1964) 1 Mad. 151 :(1963)2 M.L J. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
Present :—Ma. Justice M.M. Isman. 

K, Natarajan x Patitioner® | 
D. . ; 

The Registering Authority, (Regional Transport Officer), 
Salem, $ .. Respondent. 

Motor Vehicles Act (IV of 1939), sections 33, 60 and 112—Suspension of registration certifi- 
cate of a car—Failure of the owner to surrendsr—Sale of car—Subsequent purchaser Send.ng 
the registration certificate—Whsther suspension order cculd be given effect to—Effect of 
section 112. l 

: No distinction can be made between the suspension of a registration certificate 
under section 33 of the Act and the suspension of a permit under section 60 of the 
Act. In both the cases though in one sense it is the owner of the car or the holder 
of the permit thatis punished; the punishment really relates to and attaches itself” 
to the registration certificate or the permit as the case may be. Ifthe plea as is put 
forward by the petitioner is allowed to prevail, it will beeasy for any car owner to 

escape the punishment already imposed upon him by transferrirg the car and 
thereby render the orders already passed nugatory and stultify the legal provision 
in respect thereof. Held, there is no irregularity in order of the registerirg 
authority in seckicg to give effect to the suspension order already passed in res- 
pect of the vehicle now in possessidn of the petitioner. 


The provision for prosecution under section 112 is independent of the power 
conferred on the transport authority to cancel or suspend either the p mit or 
the registration certificate under the different provision of the Act for the reasons 
and grounds mentioned therein. Simply because there is a power to prosecute 
the previous owner, it cannot be conteuded that that power either expressly or by 

` impli ation, displaces the power to suspend the registration certificate and to give 
effect to the same notwithstandirg the subsequent transfer of the vehicle from 
the previous owner to a new owner. . 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records of the Respondent 
in C. 5/2263/67 dated 24th April, 1968, and quash the said order and made therein... 

V. Nerayanaswami for K. Doraisodmy and S. Thamothiram, for Petitioner. 

T. Satya Dev, Assistant Government Pleader, for Respondent. 

The Court made the following 


Onxvrr :—The motor car bearing No. MDS 7035 was found to be used as an 
illicit taxi and for this irregularity the registerir g authority on 16th January, 1967- 
ded the registration certificate of the car for a period of three months, acting 
ae section 33 of the Motor Vehicles Act, 1939. The car was owned by one 
O.P. Arappalceswaran at that time. His appeal to the Regional Transport Authority, 
Salem, was dismissed on 25th September, 1987. However, the owner of the 
car did not surrender the registration certificate as required by section 3 (4) of the 
Act. It is stated that the petitioner purchased the car from the said GP, Arappa-- 
leeswaran on 6th November, 1967, and when he sent the registration certificate of the 
car to the Registerirg Authority, Salem, that authority by an order dated 24th 
April, 1968 stated that the order of suspension already passed would be given effect 
to from epee 1968 to 14th August, 1968, both days inclusive, and that the 
petitioner herein, who is the owner of the vehicle, should not put the vehicle on road 


* W.P. No. 1912 of 1968. ; 30th December, 1969. 
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during the period of suspension under any circumstances. It is to quash this order 
the present writ petition under Article 226 of the Constitution of India has been 
filed. 


The only contention of the learned Counsel for the petitioner is that the peti- 
tioner is an innocent purchaser of the vehicle and the order of suspension pano 
in respect of the vehicle when his vendor was the owner cannot be given effect to 
after he had purchased the vehicle. In support of this contention, the learned 


Transport Authority, Chingleput!. I am of the opinion that this decision is not of any 
assistance to the petitioner’s case. That decision dealt with the case of a ioj 
of permit of a stage carriage under section 60 of the Motor Vehicles Act. With 
. reference to such a situation, Veeraswami, J., as he then was, has held in Writ 
Petition No. 196 of 1963 that the suspension can be given effect to even after the 
vehicle has beon transferred and when the vehicle isin the possession of the 
transferee. The learned Judge pointed out in that case : : 


“It is clear therefore that, though in a sense the holder is punished, in fact the 
contravention of the conditions of the permit results in suspension of the permit 
in whosoever hands it may be held.” f 

‘This decision was not brought to the notice of Ramakrishnan, J., and no reference 
has been made to it in the judgment of Ramakrishnan, J. Further, the decision of 
Ramakrishnan, J., is distinguishable on facts. In that case, the Regional Transport 
Authority sanctioning the transfer of the permit had ordered as follows : 

“ In exercise of the powers conferred on me, under section 59 (1) of the Motor 
Vehicles Act, I, the Regional Transport Authority, Chingleput District, do hereby 
sanction the transfer. of permit in respect of stage carriage MSX 6202, as applied 
for, subject to the condition that the transferee should undergo the puni 
on charges, if any, pending against the permit, The transferor should send 
the Parts A and B permit to this office for making necessary entries therein.” 

In view of this order, it was contended before the learned Judge that : 


‘This statement about punishment on charge, if any, pending against the 
permit, really had reference to pynishment already imposed upon Syed Yacoob. 
in relation td the period when the permit was under his control, treating them 
as liabilities to which the permit had already become subject to, consequent on 
an order imposing suspension which had been passed before the transfer by the 
Regional Transport Authority, after takirg the explanation of Syed Yacoob, 
the transferor. In other words, at the time when the-aforesaid penalty was 
imposed, Syed Yacoob was in a position to give propcr explanation, because 
he was holder of the permit at the time of enquiry and also at the time when the 
punishment was imposed,” 

‘The learned Judge observed : 

“ But the present case deals with a different situation. The contravention 
which gave rise to the issue of ‘show cause’ notice took place when Syed Yacoob 
was the holder of the permit. But no order imposing penalty had been passed 
in regard to this contravention at the time when the transfer was approved,” 


“Thus the decision of Ramakrishnan, J., dealt with a case where no order imposing 
any penalty was actually passed by the transport authority and the present case 
being one where an order had already been passed and even the appeal preferred 
against that order having been dismissed, the position is entirely different, 

I am of the view that no distinction can be made between the suspension of a 
registration, certificate under section 33 of the Act and the suspension of a permit 
under section 60 of the Act. In both the cases, though in one sense it is the owner 
of the car or the holder of the permit that is punished, the punishment really relates 
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to and attaches itself to the registration certificate or the permit, as the case may 
be. Ifa plea as is put forward by the petitioner.is allowed to prevail, it will be 
- easy for any owner of a car to escape the punishment already imposed upon him by 
transferri.g the car and thereby render the orders already passed nugatory. and’ 
stultify the legal provisions in- thereof Under these circumstances, I am 
of the view that there is no ity in the order of ths registering authority in 
secking to give effect to the suspension order already passed in respect of the vehicle 
now in the possession of the petitioner herein. 


Mr, V. Narayanaswamy, learned Counsel for the petitioner, contended that 
such a vicarious liability cannot be imposed on an innocent subsequent purchaser 
and that the only remedy the authorities have is to prosecute the previous owner 
under section’112 of the Act since the previous owner had failed-to surrender the 
registration certificate as contemplated by section 33 (4) of the Act. I am of the 
view that this contention procecds really on a misapprehension, The provision for 
prosecution under section 112 of the Act is independent of the power conferred on 
the transport authority to cancel or suspend either the permit or the registration 
~ certificate under the different provisions of the Act for the reasons and grounds men- 
tioned therein. Simply because there is a power to prosecute the previous owner, 
it cannot be contended that that power either expressly, or by implication, dis- 
places the power to suspend the registration certificate andto give effect to the same 
notwithstanding the sg a transfer of the vehicle from the previous owner to 
& new owner. 


Under these circumstances, I am of the view that there are no merits in this 
‘writ petition and the same fails and is dismissed. There will be no order as to costs, 


SV.J. ——— Petition dismissed. 
IN. THE HIGH COURT OF. JUDICATURE AT MADRAS, 


: Present :—Mr. Justiae K.N. MUDALIYAR. 
Deepchand A Appellant:* 
" (Accused-prisoner) 
Penal Cods (XLV of 1860), section gt Sone EE kee reason to-believe the 
sams to be stolen’ —Proof—Inference from ctrcumstances—Paron broker securing stolen 
articles from thief on pledge or sale for low amounts—Plea that he paid reasonable price 
ee T A ee ee 

Thief making as many as 25 visits to accused during a period of or four months— 

Inference of guilty knowledge—lf justified —Suefficiency for conviction. 

The accused, a pawn broker was charged and prosecuted under section 
411, Penal: Code, on the ground that he received stolen property knowing 
the same to be stolen. P.W. 4, who pledged and subsequently sold the stolen 
articles, aboùt 15 articles including a ceiling fan, brass and copper vessels, silver 
pistes nad grefiet arti ie worth over Ns. tho tos a very low price the coasts 
of three or four months, during which period, P.W. 4 > to him, to pledge 
and sell the articles, about 25 times, was convicted of theft on his plea of guilty. 
It was P.W. 4 who took the Police to the accused’s pawn shop, and the articles 
Sar E O DE BODRE AE OE E E ee 
had sold some of them. 

The accused pleaded that he had paid adequate value for the articles to P.W. 4 
who was a decent looking man and that his appearance influenced confidence 
in the mind of the accused. 


The accused did not produce his books of accounts, which he was bound to 
ee ee to show that he had paid larger amounts than what 
admitted as having been paid to him, but he pleaded that he had no 

BRAS Loner of the property being stolen property. 


* CoA. No. 821 of 1968. 30th April, 1970. 
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Hed: The very sophisticated appearance of the thief P.W. 4, and the frequent 
pledges and sales on as many as 25 different occasions within a short span of 
about three or four months, and his failure to produce his accounts or other evi- 
dence to prove that he had paid reasonable prices for the articles, must be taken 
as leading to the inference that the accused dishonestly received the articles from 
P.W. 4, knowing them or having reason to believe the same to be stolen, and his 
conviction under section 411 was justified. 


Appeal against the Judgment of the Sixth Presidency Magistrate of the Court 
of Presidency Magistrates, Saidapet, Madras in Case Nos. 7004 and 7005 of the 
Calendar for 1968 dated roth December, 1988. 


G. Gopalaswani and V. F. A. Coelho, for Appellant. 
The Additional Public Prosecutor, for State. 
The Court delivered the following 


- Jupawenr.—The appellant seeks to file this appeal against his conviction for 
an offence under section 411, Indian Penal Code (two counts). In brief the facts 
proved by the prosecution are mentioned here below. 


In February, 1968 there was a theft in the house of P.W. 2. A ceiling fan 
(M.O. 2), a brass (M.O. 3), a brass Kudam (M.O. 4), a brass Thavalai 
(M.O.5) a brass box (M.O. 6), A brass Adukku (M.O. he brass Dabba (M.O. 8), 
two brass Adukkus O. 9 series) a brass Chombu O. 10), a brass plate 
(M.O. 11), twenty items of eversilver utensils (M.O. 12 series) an ever:ilver Kuthu- 
vilakku (M.O. 19), an eversilver soap box (M.O. 14) and an electric table light 
(M.O. 15) were stolen from the house by P.W. 4 who later sold the stolen articles, 
in addition to a silver plate and two eversilver articles, to the appellant for a sum 
ofRs. 75. The prosecution claims that M.Os. 2 to 15 were worth more than Rs. goo. 
The appellant promised to make a further payment of some more amount later. 
P.W. 4 also committed theft of a copper Deksa (M.O. 1) worth Rs. 300 from the 
house of P.W. 1 and sold the same to the appellant for Rs. 25. 


P.W. 4 was arrested. He took P.W. 5 the Sub-Inspector of Police to the appel- 
lant’s pawn shop. On being questioned by P.W. 5 regarding his transaction with 
P.W. 4, the appellant produced M.O. 1 as well as M.Os. 3 to 15 and several other 
articles. MLO. 2 which had in the meanwhile been sold by the appellant to P.W. 3 
Srinivasan for Rs, 80 was also recovered from P, W. g on the information of the 
accused. Subsequently, P.W. 4 was convicted on his own plea of guilty. i 


The appellant admits that he purchased M.Os, 1 to 15 from P.W. But he 
pleads that he received the articles innocently for value without knowledge that 
they were stolen property. His further plea is that M.O. 1 was plédged with him 
by P.W. 4 for Rs. 55 and the article was subsequently purchased outright for 
Rs. 70. The appellant would say that P.W. 4 was deliberately and y men- 
tioning the amount as Rs. 25 at the instance of P.W. J As regards the purchase 
of MOs 2 to 15 the appellant would maintain that he had paid Rs, 75 for M.O. 2, 
Rs. 40 for the silver articles and Rs. 80 for the five items of brass ves The state- 
ment of P.W. 4 according to the plea of the appellant, is wholly false. The appel- 
lant did not examine any defence witness. 


The fact that M.Os, 1 to 15 are stolen proporty, is not controverted, `. 


The only question that dwindles down to a focal point is whether the appellant 
received the articles dishonestly knowing or having reason to believe the same to 
be stolen property. Undoubtedly, the evidence of P.W. 4 regarding the purchase 
price offered by the appellant is that of an accomplice. We have got to seck for 
corroboration of the evidence of P.W. 4 in material particulars at least circumstan- 
tially. The appellantisa pawn brokerand he has to maintain books of account 
in the usual course of business as required by the Madras Pawn Brokers Act (Act 
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XXIL of 1943). When the appellant says that M.O. 1 was pledged to him for 
Rs, 55 and thereafter it was purchased by the appellant for Rẹ. 70 it was certainly 
open to him to adduce the necessary documentary evidence in proof of the purchase 
of MLO. 1 for Rs. 70, I find no such evidénce on record. Another circumstance 
is of significance for indicating the appellant’s dishonest ipt of M.Os. 2 to 15 
along with a silver plate and two other eversilver articles for Rs.-75 promising to 
make a further payment later. This act on the part of the serene shows that 
he wanted to exploit the financial stringency of P.W. 4 knowing that M.Os. 2 to 15 
were stolen articles, Another circumstance of significance to be noticed is that 
P.W. 4 Visited the appellant's shop on 25 occasions within a period of three or four 
months. It must have struck a man of ordinary prudence as to why P.W. 4 
frequently visited his shop and sold a variety of articles and this act on the part of 
P.W. 4 should have furnished the appellant reason to believe that MOs. 1 to 15 are 
stolen property. Assuming for one moment that the appellant did not have reason 
. to think that the young man P,W. 4 had stolen the articles, the appellant at least 
must have suspected that P.W. 4 had brought the articles for clandestine and sub- 
terranean disposal without the knowledge of his parents. In my view, such a sus- 
Picion must have roused in the appellant a reasonable belief that he dishonestly 
hased stolen property. Yet another circumstance revealed by the evidence o 

W. 4 is that he used’ to candidly tell the appellant that the articles brought by, 

him were stolen property. I believe this part of the evidence of P,W. 4 wholly. 


Regarding the sale of M.O. 1 a copper Deksa to the appellant, P.W. 4 says 
that he received only Rs. 25 for M.O. he appellant pleads that he aeda 

it for Rs. 70. . It is impossible for me to hold, on the strength of the mere verbal 

statement of the appellant, that the appellant purchased M.O. 1 for Rs. 70. If 
the appellant, a pawn broker who has to maintain accounts in the regular course of - 
his business under the Madras pawnbrokers Act, has produced his book of account 

showing the price paid for M.O. 1, his statement that he purchased M.O. 1 for 

Rs. 70 may possibly be true. But the appellant has not produced such account. 


_ Regarding the sale of M.O. 2 a ceiling fan, it ought to have struck a man of 
ordinary prudence as to why P.W. 4 should sell the ceiling fan unless it be stolen 
property. The plea of the appellant is that he paid Rs. 75 for the ceiling fan. No 
evidence is adduced to render the plea of the appellant as possibly true. Regarding 
the sale of M.Os. 3 to 15 by P.W. 4 the plea of the ap tis that he paid Rs. 40 
for the silver articles and Rs. 80 for the five items of brass vessels. On the other 
hand, the evidence of P.W. 4 is that the appellant gave him Rs. 75 for all these 
articles promising to pay some more amount later. Again there is no evidence: 
adduced by the appellant to render his plea about the purchase price of M.Os. 3 to 
15 as possibly true. : 

Mr. Gopalaswami, the learned Counsel for the appellant, argued, that the prices 
paid by the appellant for the purchase of M.Os, 1 to 15 are reasonable, and that 
the appellant had no guilty knowledge that M.Os. 1 to 15 are stolen property by 
reason of the decent-looking appearance of P.W. 4 which infused confidence in 
the mind of the appellant fearing his transaction with P.W. 4 covering the sale of 
M.Os, 1 to 15 and some pledges. I cannot accept this argument for the reasons 
stated above. In my view, the very sophisticated appearance of P.W. 4 must have 
roused a grave suspicion in the mind of the appellant, particularly in the light of 
the ent sales or pledges on as many as 25 different occasions within a short 
span of three to four months. Such a grave suspicion must have furnished the 
appellant with a reason to believe that M.Os. 1 to 15 are stolen property. I have 
already observed that there is no material for me to foie that the statement of the 
appellant regarding the prices paid for the purchase of M.Os. 1 to 15 is rendered 

ssibly true. I find that the appellant dishonestly received M.Os, 1 to 15 from 
.W. 4 knowing reason to believe the same to be stolen property. - 
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The learned trial Magistrate has given very good reasons for supporting his 
finding that the appellant had purchased the articles dishonestly At the guilty 
knowledge of their true character. I am in entire agreement with the finding of 
the learned trial Magistrate and also ‘with the reasons supportirg the finding. I 
affirm the finding of the learned trial Magistrate who accepts PW. 4’ Version as 
substazitially true that the appellant had purchased M.Os. 1 to 15 from P.W. 4 
with the full knowledge of the fact that they were all stolen property. 


_ Bearing in mind the principles of law enunciated in the Various authorities and 
rulings noticed by me in my judgment in Crl. App. No. 820 of 1988, I have given. 
reasons in this judgment for mupporting my finding that the appellant had dishonestly 
received M.Os, 1 to 15 from P.W. 4 knowing or having reason to believe the same 
ae be stolen property. I see no grounds to interfere with the conviction of the appel- 

t 


Mr. Gopalaswami, the learned Counsel for the appellant, appealed to the - 
clemancy of this Court by pleading that the appellant is a first offender, that he is 
a young man of 25 years, and that imposition of any heavy fine amount will mect 
the ends of justice iri view of the fact that the.appellant had undergone imprison- 
ment for a period of three days.” I have weighed this appeal earnestly made by 
the learned Counsel for the appellant with anxious thought. I have also heard the 
view point of the State in this matter. I consider that the ends of justice will be 
met by my reducing the sentence of imprisorment to a period of two weeks in addi- 
tion to my enhancing the fine by Rs. 250 on each count in default Rigorous Imprison- 
ment for one month, maintaining the finé and default sentence already imposed by 
the trial Court. I order accordingly. The sentences of imprisonment on each 
count,are directed to run concurrently and also with those in Crl, App. No. 820 of 
1968. Time for payment of fine is three months. With the modification, in the 
sentence the Criminal Appeal is dismissed. 


P.R.N. Appeal dismissed sentence 
Sees modified. 


_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justicg P. RAMAKRISHNAN AND Mr. Justice G. RAMANUJAM. 


M]s. Cauvery Sugars and Chemicals Ltd. represented by general . 
Manager at Pettavaithalai- : .. Appsllani* 


K. Sundararajan .. Respondent. 

Contract Act (IX of 1872), section 70—Scope—Right of action, under—. ir 
Lawful relationship need not be ons anterior to doh, ted the act—It may arise from 
the circumstance of the doing of the act by ons.for another's benefit and his acceptance 
and enjoyment of that bengfi. 

Contract Act (IX of 1872), section 70—Scope—Value of the benefit not to be equated 
to the quantum of es for breach of contract but to.be based om quasi-coniract or restò- 
tution—Surrender of the licence by the plaintiff—Benefit to the defendant so hypothetical 
as to make it difficult to arrive at a value of compensation—Plainti ff, if entitled to compen- 
sation. 

It is clearly established by the evidence in the case that the factory at Orvandur 
could not function because there was no adequate cane supply. On the other 
hand, the growers at Kulithalai who had plenty of sugarcane to supply, were 
unable to find a factory which would crush their e The plaintiff 
obtained a licence on behalf of the sugarcane growers of Eulithalai, but he could 
not make any further headway in putting up a factory or getting any factory 
from some other place to move to ithalai until he contacted the defendant 








* S.A.No. 899 of 1963 and C.M P. 
No. 11626 of 1969. | Sth September, 1969. 
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company. The greatest anxiety for the starting of a factory at Kulitalai was on 
the part of Sri N. R. Sundararaja Iyer and other sugarcane growers, who owred 
extensive lands which were under an imminent threat of being taken away under 
the Land Ceiling Act before a specified date. f 


Section 70 of the Indian Contract Act requires three conditions to establish. 
the right of action at the suit of a person who does anything for another (1) the 
thing must be done lawfully, (2) it must be done by a person not intending to 
act gratuitously; and (3) the person for-whom the act is done must enjoy the 
benefit of it. The la relationship mentioned in the section need not be one 
anterior to the doing of the act. It can arise from the very circumstance of the 
o of the act by one for another’s benefit and his acceptance and enjoyment of 

t benefit. 7 

The object of the plaintiff in surrendering his licence on and May, 1954, after 
Exhibit B-53 the lease deed. had been executed on 21st April, 1954 was only to: 
enable the defendant factory to get its licence quickly and to conform to the policy 
of the Government that for the area in question two factories may not be necessary 
to meet the requirements of the cane growers. The benefit to the defendant- 
company by the surrender of the plaintiff’s licence was only incidental in the 
sense that but for the surrender the defendant-company would have to address the- 
Government of India to give notice to the plaintiff for cancellation of the licence.. 
In the circumstances which existed at the end of April 1954, the plaintiff was not 
in a position to place any obstacle to the cancellation of his licence. He was only 
too willing to give it up. Thus it can be held that the benefit obtained by the- 
defendant-company was purely hypothetical and of a negative character, nega-- 
tive in the sense that the defendant-company saved the time it would have taken 
to move the concerned Ministry of the. Government of India to issue a notice to 
the plaintiff for cancellation of the licence. In such circumstances the benefit 
to the defendant-company can also have no relation to the profits earned by the 
defendant-company. Such arelation may exist if this was a case of transfer ofthe 
licence from the plaintiff to the defendant-company and the defendant-company 
exploiting. the plaintiffs licence in his place; but that is not the case here. The 
defendant-company exploited its own licence. The surrender of the plaintiffs 
licence has only a minimal part to play in so far as it effected the saving of time 
to the defendant-company in the procedure for getting a licence for the purpose of 
commencement of the working of the factory. 


There is ample authority for the view that the value of the benefit for the 
purpose of section 70 of the Indian Contract Act cannot be equated to the quantum. 
of damages for breach of contract but it is based on quasi contract or restitution. 
The basis of the compensation under this section should be in proposition to the 
benefit enjoyed by the party for whom anything is done and to whom anything. 
is delivered and appropriate compensation is to be awarded mainly from that 
aspect. : 

In tne present case, compensation can be awarded by way of restitution only 
ifit is shown that the saving of time and the incidental labour involved in issuing 
a notice to the plaintiff for cancellation of the contract had any material value, 
when compared with the period of four years which it took ultimately from 
the date of the lease to the date of the commencement of the defendant factory, 
and when it began to earn tangible profits. In the absence of any data which 

. will give a measure of the time (and labour) saved and its relationship to the 
entire time taken, it is safe to hold that this is a case where the benefit to the defen- 
dant, by the surrender of the licence must be viewed as minimal and, in any event, 
so hypothetical, as to make it difficult to arrive at a computation of its Value in 
terms of money. E 7 A 

Appeal against the Decree of the District Court, Tiruchirapalli in Appeal Suit 

No. 464 of 1961, preferred ae the decree of the Court of the Subordinate Judge 

of Tiruchirapalli in Original Suit No. 145 of 1959 and Petition praying that in 


33 
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circumstances stated in the affidavit filed therewith the High Court will be"pleased 
to permit the reception of the documents as additional evidence} in the second 
a 


King & Partridge, for Appellant. 


N. Panchapakesa Aypar, for Respondent. 
The Judgment of the Court was delivered by 


Ramakrishnan, F7.—This second appeal is filed by the defendant in O.S. No. 145 
of 1959, on the file of the Court of the Subordinate Judge, Tiruchirapalli. The 
prior facts relating to this second appeal can be briefly set down. . 


The plaintiff, the respondent to this second appeal, K. Sundararajan, filed the 
suit for payment of compensation, after taking an account of the profits of the defen- 
dant firm, Messrs. Cauvery Sugars and Chemicals Limited, represented, by its 
‘General Manager, Pettaivaithalai, in the Tiruchirapalli District. The plaintiff 
alleged thus. The plaintiff is an agricultural graduate. For the establishment of 
a sugar factory under the name ‘Kulittalai Sugar Factory Limited’ in Pettaivaithalaı 
‘Village, he obtained an industrial licence from the Government of India under the 
Industries Act, 1951. The plaintiff “ worked out the area and prepared the ground 
for the successful working of the said sugar factory.”. The defendant is a company 
sponsored in 1948 for the purpose of starting a sugar factory in Oruvandur in the 
Namakkal Taluk of Salem District. There was not sufficient supply of cane in 
the Oravandur area and therefore the defendant-company was not able to do any 
work. It was on the verge of collapse. At that stage, Sir T. S, Venkataraman, the 
then Imperial Sugarcane Expert of the Government of India, who at the time when 
the suit was filed was the Chairman of the defendant-board, in a casual discussion 
with the plaintiff suggested that the plaintiff could to his advantage assist the defen- 
dant-company surrendering his own licence. The plaintiff at that time thought 
bona fide that as soon as the defendant-company was granted the permission by the 
Government of India to avail of the rights of the plaintiff under his licence and 
went into production, the defendant would reward him suitably in proportion to the 
benefits derived by it. The plaintiff therefore accepted Sir T. S. Venkataraman’s 
Suggestion and agreed to transfer his licence and work for the defendant-company 
in all possible ways, The plaintiff in pursuance of the agreement did several items 
of work to complete the arrangements, like the securing of capital site for the factory, 
promotion of a cane-growing company, carrying on the negotiations with the Irriga- 
tion and Revenue Departments of the Government and the various landholders in 
the area to ensure continuous supply of sugar-cane. The defendant started pro- 
duction in October, 1955, and commenced to derive good profits by the working 
of the factory in Pettaivaithalai. In the above circumstances, it was claimed by 
the plaintiff that the defendant was bound to compensate the plaintiff It was 
alleged that Messrs, Parry & Company, who are acting as the Secretaries and 
‘Treasurers of the defendant, and are running the factory, are getting a remuncration 
of 7 per cent on the net profits and on.this basis it is claimed that had the plaintiff 
worked the factory on his licence, he would make 7 cent. as his profits annually. 
The plaintiff prayed that a reasonable compensation may be decreed to him by 
capitalising the said annual remuneration at 30 times or at such figures as the Court 
may deem reasonable, The.plaintiff, however, construing the suit as one for eosin 
ofan account of the profits with a View to fix the compensation gave the suit a notion 
valuation at Rs. 5,100. 


The defendant pleaded that the plaintiff himself was unable to make any 
Progress with his industrial licence for want of the means to erect a factory with the 
necessary machinery and other appliance to commence production of sugar from 
Sugarcane, The defendant-company was found d in 1948 for erecting a sugar 
factory at Oravandur in Namakkal Taluk and the defendant had obtained a licence 
In September, 1952. There were difficulties to get adequate sugarcane acreage 
in Oravandur. The defendant-company thereupon applied to the Government of 
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India for permission to shift the site to Pettavaithalai. In or about March, 1954, 
there were talks between one Sri N. R, Sundararaja Iyer, a leading landlord of 
Nargavaram near Pettavaithalai, H. I. Won for of Messrs. Parry & Company and 
Sri V. Ramakrishna of the K. G. F. Litmited for the purpose of formi g a new 
company to erect a new sugar factory in Pettavaithalai. The plaintiff assisted 
Sri N. R, Sundararaja Iyer in the negotiations. The defendant-company published 
a prospectus on gth June, 1956 invitirg the public to subscribe share, capital. The 
plaintiff was unable:to get the needed finance or an industrialist to establish a 
factory in terms of his licence. Thereupon he surrendered his licence to the Govern- 
ment of India. The surrender was made therefore by the plaintiff for his own benefit 
and in his own interest for deriving profits by supplying cane to the proposed factory 
of the defendant. The claim made by the plaintiff about Sir T. S. Venkataraman’s 
promise ard his askirg the plaintiff to work for the defendant-company were denied. 
It was denied that the plaintiff surrendered his licence at the suggestion of Sir T. S 
‘Venkataraman. It was denied that the defendant availed itself of the plaintiff’s 
services in the other ways mentioned in the plains. All the acts done by im were 
solely for the benefit of Sri N. R. Sundararaja Iyer and for the benefit of the plaintiff 
also, as he thought that he could further his prospects in the area by the establish- 
ment of a sugar factory. The plaintiff himself thereafter became the Executive 
Director of the Kulithalat Gane Farms Limited. Sri N. R, Sundararaja Iyer and 
his family held the major shares in that concern. The plaintiff managed that con- 
cern, till 1956 when he resigned. It was also pleaded that the plaintiff could not 
sustain his claim under section 70 of the Indian Contract Act, as none of the ingre- 
dients of that section was made out. The defendant also referred to another suit— 
‘0.S.No. 603 of 1959 on the file of the District Munsif, Kulithalai, filed by the plain- 
tiff, based on the same facts and allegations as to ne renra of services as detailed 
in the plaint, and claiming relief against the defendant on the basis of the partner- 
ship in the management of the company. It was urged by the defendant that in 
the circumstances the present suit would be barred in law as well as under Order 2, 
rule 2, Civil Procedure Code. The plaintiff should be put to his election to prose- 
cute cither the present suit or O.S. No. 603 of 1959. This plea was denied by the 
plaintiff in a reply statement. 
As many as 16 issues were framed by the trial Court, as follows: 


1. Whether the suit plaintiff surrendered his licence in order that the defen- 
dant may get licence for shifting the defendant’s undertaking from Oruvandur to 
Pettavaithalai? 

2. Whether Sir T. S. Venkataraman suggested to the plaintiff that the 
plaintiff could to his advantage assist the defendant-company in any suitable manner 
which would help the defendant? 

3. Whether the plaintiff bona fide believed that as soon as the defendant- 
company was granted necessary permission by the Government of India to avail of 
the rights of the plaintiff under the plaintiff’s licence, the defendant would reward 
the plaintiff suitably in proportion to the benefits derived by the defendant ? 

; Whether the plaintiff did all the work connected with the securing the 
capital, site for the factory, promotion of a cane-growing company, and carried on 
negotiations with the Irrigation and Revenue Departments of the Government, as 
-as with various landholders in the area for a continuous supply of sugarcane 
in a Manner that could ensure success? ke 
And whether by reason of the said services the defendant derived any benefit ? 

5. Whether the ingredients ofsection 70 of the Indian Contract Act are satis- 
fied for the plaintiff to bring the suit? 

6. Whether the suit framed for taking accounts and for claiming unspeci- 
fied compensation is maintainable? : 

7. To what com: sation, ifary, is the plaintiff eatitled ? 


en 
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"8 Whether the Court has territorial jurisdiction ? 
9- Whether the suit has been properly valued for the purpose of Court-fee ? 
.10. Whether the suit is barred by limitation. 


11. Whether the suit is vexations, frivolous and malicious and whether the 
defendant is entitled to exemplary costs under section 34-A, Civil Procedure Code? 


12,° To: what relief? 


Issues 6, 8 and g were substituted as per order dated zath August, 1960 in 
I.A. No. 93 of 1960'to read as follows:— _. esr. 


1. Whether the suit as framed for taking accounts is maintainable? 
2. Whether the Court has no territorial jurisdiction? 


``- g. Whether the suit has not been properly valued for purposes of Court- 
fees? . : i 


The following additional issues were framed on gth January, 1961: 
1. -Whether the suit is barred under Order 2, rule 2, Civil Procedure Code? 


a. Is the plaintiff entitled to make a claim both 'on the footing of contract 
and on the basis of express contract and under section 70 of the Contract in respect 


of some services? . 
g. If he is not so entitléd, is he bound to elect? 


4. Whether the claim in this suit creates a contructive trust and if so, cam 
the defendant retain the benefit? ee j 


The trial Court arrived at the following findings on the issues. It first found 
that thé plaintiff surrendered his licence, Exhibit A-r in order to enable the defen- 
dant to get a licence for shifting its undertaking from Oravandur to Pettavaithalai. 
The next finding of the Subordinate Judge was that having regard to the evidence 
of P.W. 1, the plaintiff, and the various facts revealed in the correspondence, marked 
as exhibits, the ambition of the plaintiff was to establish a sugar factory in Petta- 
vaithalai not only for the benefit of Sri N. R. Sundararaja Lyer, to enable him to 
escape from the impending land Ceiling Reforms, but also for the benefit of the cane- 
growers of the Pettavaithalai area, and that with that thing in view, the plaintiff 
relinquished his licence and rendered certain services thereafter for securing capital, 
etc. and that his ambition was fulfilled after the establishment of the sugar factory 
by the defendant-company in Pettavaithalai and by the formation of the K. Q. F. 
Limited (The Kulithalai Cane Farms Limited), In the circumstances, the lower 
Court also held that the case of the plaintiff that he surrendered his licence only for 
the benefit of the defendant-company was not true, | - 

At this stage we may mention a few circumstances which would explain the 
last-mentioned finding extracted above. Sri N. R. Sundararaja Iyer is a leading 
landholder of the area, who owned extensive lands which could be brought under 

© cultivation, nearly 1,500 acres. The plaintiff has got about 20 acres, 
Sri N. R. Sundararaja Iyer was very apprehensive at the period we are concerned 
with, of the impending land coiling legislation. That legislation fixed the maximum 
of cultivable Jand which a person can own. But it gave valuable exemptions 
where the lands are cultivated with sugarcane under an agreement for supply of 
sugarcane to a sugar manufacturing factory. Unless before a specified date an owner 
of land fit for for raising sugarcane satisfies the authorities that he had entered into 
an agreement with a sugar manufacturing factory for the cultivation of sugarcane, 
there was an imminent risk of the Land Ceiling Act being applied in his case and 
lands surplus to the ceiling taken away under the provisions of that Act. 

‘The learned Subordinate Judge found that the plaintiff has not established his 
case by letting in satisfactory evidence that Sir T. S. Venkataraman had suggested 
to him to work and help the defendant-company to his own advantage and that he 
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did not surrender his licence in pursuance of the suggestions made by Sir T. S. 
Venkataraman. The next finding was that the plaintiff did certain service: -in 
‘connection with the securing of capital, site for the factory and the cane growing 
company, formirg the cance-growing company, obtaining of lease deeds and negoti- 
ations with eee Electricity, Revenue and Public Works Department for 
the benefit of hi , Sri N. R. Sundararaja Iyer and for the cane-growners. His 
next finding was that after doing the above ching for the benefit of Sri N. R. Sundara- 
raja Iyer and the cane-growners, the plaintiff was benefited by becoming the Execu- 
¢ive Director of the K. C. F. Limited on a monthly salary of Rs. 500. 


Bocause of the above findings, the trial Court held that the plaintiff cannot 
obtain relief by way of compensation under section 70 of the Indian Contract Act 
as claimed by him, on the principle stated in that section, namely, that where a 
person lawfully does anything for another n or deliver anything to him not 
intending to do so gratuitously and such other. person enjoys the’ benefit thereof, the 
latter is d to make compensation to the former in respect of, or to restore, the 
thing so done or delivered. ; 


The learned Subordinate J thereafter held that the ing of the prayers 
in the plaint for the reliefs clai therein and the Court-fee paid for those reliefs 
are not open to any of the preliminary legal objections including the bar under 
Order 2, rule 2, Civil Procedure Code. But the suit was however dismissed on the 
fmdings on the main questions raised in the suit. ` 

The plaintiff appealed. 


The learned District Judge m the appeal reversed the trial Court’s Judgment. 
Ho put down the following as the two principal questions which were argued in 
the appoal and which arose for consideration before him (1) whether the plaintiff 
did -anythirg for the defendant-company not intending to do so gratuitiously, and 
if so, what were those things done by him and whether the defendant has enjoyed 
the benefit of what the plaintiffdid? and (2) Whether the suit as framed for taking 
accounts is maintainable. 


The learned District Judge found point 2 in the affirmative. So far as point 1 
iis concerned, he sub-divided the acts which the plaintiff did for the defendant, accord- 
ding to his claim, into the following sub-divisions: 

“The plaintiff claims to have done the following things for the defendant- 

company: i 

(1) that he surrendered his licence so that the defendant-company may 
obtain a licence from the Government of India for shifting their undertaking from 
Oravandur to Pettavaithalai; and (2) that he did all the work connected with 
{a) tho securing of capital for the defendant-company, (b) the purchase of the site 
for the factory, (c) the purchase of the machinery, (d) the promotion of a com- 
pany for growing sugarcane, (¢) the negotiation with the departments of -the 
‘Government of Madras for getting electricity and water and / f) the negotiations 
with various landowners for ensuring a cortinuous supply ofsugarcanefor the 
‘sugar factory. The defendant-company admits that the plaintiff surrendered his 
licence and participated in the other transaction but contends that the plaintiff 
is not entitled to claim any compensation therefor.” 


“The learned District Judge in paragraph 28 of his judgment observed that on the 
facts discussed by him, the proper inferences were that pad aed was induced ' 
by Sir T.S. Venkataraman to surrender his licence on the “promise of Pang 
adequately remunerated by the defendant-company and that acting on the fai 

of that promise the plaintiff eats Seal his licence in w that the defendant- 
company may get the necessary licence for shifting its proposed undertaking from 
Ora andir to Pettavaithalai. The learned District Judge found further that the 
plaintiff did not do any work for the defendant-company and that what he did in 


262 THE MADRAS LAW JOURNAL REPOR [1970 


respect of capital and leases was only for andon behalfofSri N. R. Sundararaja 
Tyer and that he participated in the promotion of Kulittalai Cane Farm Limited 
for hisown benefitand for the benefit of Sri N. R. Sundaraja Iyer and other 
sugarcane growers. z 


Aftor the above finding, the learned District Judge held that under section Ko 
of the Indian Contract Act, the plaintiff was entitled to compensation fom 
defen.dant-company. ; a 


Then there arose the question of the quantum of compensation. He roted that 
the plaintiff wanted compensation computed at the rate of 7 1/2 per cm .t ofthe profits 
of the company capitalised for go years. He called for a fi .dii g fiom the trial 
Court about the correct quantum of compensation payable. The lean ed Subordi- 
nate Judge thereafter referred to the fact that the plairtiff was appoi ted as the 
Managirg Director of the K. C. F. Limited on a monthly salary of Rs. 500 and 
he resigned that post on grd July, 1956 at the instance of Sri N. R, Sundaraja Iyer. 
The Iearned Subordinate Judge observed that havirg regard to the 1.ature and the 
circumstances of the case, the plaintiff would not have come forward with this suit 
if he had not been asked to resign that post and he might have ordinarily expected 
to work in that post for about 15 years. Therefore, he computed the compensa- 
tion at the rate of Rs. 500 per month for a period of 15 years commenci g fiom grd 
July, 1956. He also held that compensation could not be drawn on tho basis of 
the profits of the defendant-company. When the findirgs came before the District 
Judge, the incumbant of the post of District Judge was a different person, S1i Colaco. 
He did not accept the finding as to the quantum of compensation of the Subordinate 

udge. Ho observed that the plaintiff could not get compensation on the basis of 

is employment as Executive Director and that he did not bargain for Executive 
Directorship at the time he gave up the licence. The learned District Jucge expres- 
sod his difficulty in fixing the compensation. After statirg his difficulty, Le decided 
that 1 per cent of the profirs (Rs. 12 lakhs) for 12 years would be the proper amount 
of compensation, This worked out to Rs, 1,44,000. He passed a decice for that 
amount. 


- ‘This second appeal is filed by the defendant-company attackir g the finding of 
the lower appellate Court both on the right of the plaiutiffto get compa sation and 
secondly in any event, on the quantum of compensation awarded to him. 


It is urged by Mr. V. Thyagarajan, learned Counsel for the appellart- before us, 
that the lower appellate Court has committed an error of law ių omitti: g to take 
into account in its appraisal of the evidence data of a very material character which 
would affect the decision, and consequently there was substai.tial exror or defect in 
the procedure. ` Secondly, it has gore wrorg in the application of the correct law, 
as laid down by Various decisions interpreting section 70 of the b.-dia, Contract 
Act, to the facts of the case, and iecere there was an error of law, which will 
attract the jurisdiction of this Court in second appeal under section 100, Civil 
Procedure Code. a 


We have referred to the preliminary findirg of the lower appellate Court that 
the plaintiff was induced by Sir T. S. Ve_kataraman to surrenaer tle licence on 
the promise of being adequately remurerated by the defendant-compary and it 
Was Gy actirg on the faith of that promise that the plaintiff surie_dacd Lis licence 
‘ to the defendant-company so that the latter may get the necessary licence for eos 

its factory from Oravandur to Pettavaitalai. It is submitted by tLe learr. 
Counsel for the appellant that there is absolutely no eviden.ce Sir T. S. 
Venkataraman gave a promise to the plaintiff before he surrerdered his lice: ce that 
the defendant-compauy would remuLerate him. The crucial document for this 
is Exhibit A-6 whose contents aie mentiored by the lean ed Dist ict Judge 
in paragraph 16 of his judgment. What this letter mentions is that Sri V. Rama- 
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' krishna, LC.S., (retd.) (one of the important persons connected with the K. C. F. 
Ltd, and who was connected with the maragement of the Oravandur factory) 
- appears to have contacted at Delhi the concerned Ministry. with iegard to the pro- 
posed sugar factory at Kulithalai. The letter says that in the ordirary course of 
events, the grantirg of the needed licerce for the shiftir g of the Cauvery Sugar to 
Kulithalai, it appears, would take corsiderable time, as it would involve issue of 
notices to the plaintiff as holder of the licence for a factory at Kulithalai his reply 
thereto consentir g and then the formal grant of licence to the rew ore. It was 
suggested to Sri V. Ramakrishra that a letter fiom the plan tiff accordirg to the. 
draft enclosed would expedite the matter. Mr. Ramakrishna suggested that the 
plai tiff should serd two letters, ore to the Central Governmer.t ai.d the second to 
the Madras Goverment as mentioned in the draft. If the letters were sent to 
Mr. Ramakrishra, he would do the reedful in the matter. Mr, Ramakrishna 
wanted these thi: gs to be done as early as possible. Then the letter adds: 


“Both Mr. Ramakrishna and I are thirkirg of the manrer in Which you are 
to be fitted into the new scheme, You may kindly and freely communicate to 
me any ideas of yours in this regard.” : 


It was subsequent to this letter that the plaintiff surrer.dered his licence to the Minis-. 
try at Delhi and thereafter the Mh istry at Delhi gave licence to the defendant 
company to start its factory at Pettavaithalai. We may also rote Exhibt A-13, a 
letter of the Ministry, Government of India, dated 28rd July, 1954, to the defendant- 
company, which had applied on 23rd Jure, 1954, for a licence for shifti: g its under- 
takiig fiom Oravandur to Kulithalai. The deferdant-company was in formed 
that Goverrment of India proposed to issue a licence to the defer da .t-compan 
rovided the licences already issued ir. favour of the plaintiff-promoter of Kulithalai 
ae Factory—was surrendered. This letter contaired an enclosure communi-- 
cating the letter to the plaintiff. He was irformed that the licence already issued 
to him for settirg up of a new factory at Kulithalai would be foimally revoked as 
soon as the defendant-company conveyed their acceptance of the conditions pro- 
posed. to be attached to be issued to them, The conditions ircluded the installa-. 
tion. of a factory with a crushirg capacity of 500 tons of care per day and 
roduction of 50,000 gallons of power alcohol per month and that tke shiftir gshould 
be completed within 12 months fiom the date of the issue of the licer.ce. We may 
also refor to the evidence of B. R. Abhayarkar, Under-Secretary to the Govern- 
ment of India, who gave evidence that it was not correct to say that the policy of ` 
the Government was not to allow two units in the same place or in close proximity 
and that it would be correct to say that in the present case the Goverment then 
was of the view that two units should not be permitted in the same area. It can be 
said from the above evidence that the surrender by the plaintiff of his licence facili- 
tated the defendant-company in shifti: g its factory from Oravar.dur to Pettavaithalai 
and gettirg licence for startir g a factory at Pettavaithalai. But the tion remains 
wothe Sir T. 5. Vorkataraman gave an assurance to the plaintiff that he would 
be remunerated on surrendering his licence to the deferdant-company. The trial 
Court observed that it was clear fiom the evidence of P.W. 1 that at that time Sir 
T. S. Verkataraman was rot the Chairman of the Board of Directors of cither 
Parry & Co. or the defendart-company. Therefore there is no basis at 
all in the evidence that Sir T. S. Ve. kataraman gave the assurance mentioned 
above to the plaintiff about his beirg fitted ir.to tho xew scheme on behalf of the 
defendant-company. The plaintiff in his evidence as P.W. 1 said that Sir T. S. 
Venkataraman, suggested to him to transfer his licence in favour of the deferdant- 
company and that some profits would be given to him (e ba @mėg b garag - 
eriuth Gar@&éae@nr) if the sugar factory was started on his licence and 
therefore he agreed to surrer.der his licerce in favour of the defendant 
To begin with, the suggestion that Sir T. S. Vekataraman promised to give 
him profits (or share in the profits) has ro basis at all in the only docu- 
mentary evidence containing arecord of Sir T.S. Venkataraman’s assurance, 
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namely, the letter of and May, 1954. Even then P.W. 1 does not say that the ` 
assurance of Sir T.S. Venkataraman was made on behalf of the defendant-company. 
“The lower appellate Court has observed that the only. person who was competent 
to controvert the circumstances under which the plaintiff claims to have surrendered 
-the licence was Sir T.S. Venkataraman who in collaboration with Sri V. Ramakrishna, 
one of the directors of the then Managing Agents of the defendant-company, induced 
the plaintiff to surrender the licence. The learned District Judge observed, “ Sir 
“T.S. Venkataraman having avoided the witness-box, the plaintiffs’ evidence has to 
be accepted and it followed that the plaintiff surrendered] the licence not intending 
-to do so gratuitously.” It is pointed out by the learned Counsel for the appellant 
that the criticism of Sir T.S. Venkataraman avoiding the witness-box, which would 
imply an animus on the part of Sir T.S. Venkataraman not to give evidence and 
-expose himself, to cross-examination is both unfair and not in accordance with the 
true facts. In paragraph 18 of the appellate judgment, the learned appellate 
Judge has himself recorded that the defendant-company applied in the lower Court 
“to issuo a commission to examine Sir T.S, Venkataraman first on the ground that 
“he was at Madras more than 200 miles away from the venue of the Court at Tiruchi 
and secondly, on the ground that he was ill, The plaintiff objected to the examina- 
ion of Sir T.S. V taraman on commission and therefore the application was 
dismissed. Sir T.S. Venkataraman had a perfectly valid reason for being i 
-on commission under the rules and we are unable to find ary basis for the further 
suggestion of the lower appollate Court in paragraph 15 of the judgment, which is 
repeated in paragraph 29 of the judgment, that Sir T.S. Venkataraman was an 
‘important witness to controvert the evidence of the plaintiff and that it was a pity 
-that he avoided the witness-box. On the other hand, itis pointed out by the à 
Counsel, Sri V. T yaaran, fcr the appellant and in our opinion with justification 
that it was tho plaintiff who put obstacles in the way of the examination of Sir T.S, 
Vevkataraman on commission, even though thé defendant-com-pany made such an 
offer. Tho consequence of the non-cxamination of Sir T. S. Venkataraman should 
not be laid at the doors of the defendant-company.; it was due to the objections of 
-the pla ntiff. Therefore, there is every justification for the inference on one of the 
crucial points essential for decision in this case that there is no evidence that Sir 
“T.S. Venkataraman held out any assurance of remuneration to the plaintiff on 
behalf of the defandant-company. The finding on this point of the learned District 
Judge therefore is one which is based on no evidence and must be treated as an 
“error of pro . ` ; 


Another circumstance that is stressed before us by the learned. Counsel for the 
„appellant is that even the assurance referred to in the letter Exhibit A-6 of Sir T.S. 
‘Venkataraman is only about a fitment of the plaintiffin the‘ newscheme’. Without 

a clear findirg as to what this new scheme was, it would be improper on the part of 
the Court below to assume that the fitment into the now scheme is ivalent to 
some form of compensation payable by the defondant-company to the plaintiff. So 
it was nocessary for the Court below to reach a definite finding as to what the new 
„scheme was and which was contemplated at the time between the parties, whether 
the scheme consisted only in the shifting the defendant’s factory from Oravandur to 
Kulithalai or whether the scheme really represerited the transfer of the factory on the 
.one hand and the constitution of'a sugarcane growers’ organisation on the other, 
-ono acting as a complement to the other. It is one of the facts clearly established. 
by the evidence in the case that the factory at Oravandar could not function because 
there was no ad te cane supply. On the other hand, the growers at Kulithalai 
who had plenty of sugarcane to supply, were unable to find a factory which would ` 
crush their sugarcane. The plaintiff obtained a licence on behalf of the sugarcane 
growers of Kulithalai, but he could not make any further headway in putting up 
a factory or getting any factory from some other p to move to Kulitalai until he 
contacted the defondant-company. This is not in dispute. -Itis also not in dispute ` 
that the arta anxiety for the starting of a factory’at Kulitalai was on the part 
-of Sri N.R. Sundararaja Iyer and other sugarcane. growers, who owned ‘extensive 
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lands, which were under an imminent threat of being taken ‘away under the Land 
Coiling Act before a specified date. For.these sugarcane growers, therefore, time 
-was of the utmost essence in the matter of securing a factory to take over their sugar- 
cane produced for being made into sugar. Adverting to this part of the implication 
of the term ‘ fitment into the scheme’ the trial Court in paragraph 26 of the judgment 
observed : “ Having regard to. Exhibit B-14, it can be gaid that Sir T.S. 
-Venkataraman might have informed P.W, 1 that he would be fitted in K.C.F. Ltd., 
-and accordingly, P.W. 1 was fitted in that by making him as an Executive Director 
of that organisation after surrendering his licence. Exhibit B-14 thus referred to is 
a letter from the plaintiff to the defendant-company on 28th November, 1957 which, 
-according to the learned Counsel, provides the most valuable élue as to what the 

laintiff understood by the ‘fitment into the scheme * promised by Sir T. 5. 
Fetan -This is what he said: 


£ I volunteered to offer to a surrender my gies and any one aks gives up his 
rights would naturally want to be suitably compensated. No impartial man will 
say that the compensation I wanted is extraordinary. Everybody came into 
the scheme with some object or other and everybody has been suitably provided 
for. Please ask yourselves if I have becn compensated of rewarded for the 
. surrender of the licence, for the promotion of the companies and many incidental 
‘things for which ‘I was being used by Bb ap ona ei a certain time.. Your 
Chairman said he would fit me in the K.C.F. with your approval, but it was made 
difficult for me to continue, I wish I could place all these before an impartial 
Tribunal so that one may j who has been sinned against and so that there 
may be an end to frivolous Will you please agree to this P” : 


‘The Chaininas: referred to in this letter is Sir T.S. Venkataraman, Chairman of 
the defendant-company. It is common ground that the plaintiff was absorbed in 
the K.C.F, Ltd. in 1954 as Managing Director on a salary of Rs, 500 per month. 
Ho drew the salary for 2 years, till he resigned asec ie in 1956. Tho reasons 
why he resigned are found in the letters exchanged between laintiff and 
N.R. Sundararaja_Iyer—Exhibits A-66; B-10, and B-g on: 3rd a yuh a 1955. ‘Sri 
N.R. Sundararaja Lyer states here that it was desirable in the circumstances that the 
plaintiff should resign from his directorship of K.G.F, Ltd., and the plaintiff tells 
the Chairman of the K.C.F. Ltd. that in deference to his wishes he was resigning 
his póst as Director ofthe K.C.F. Ltd. Itis these circumstances that are mentioned 
by the plaintiff in Exhibit B-14 after referring to PRE Arhane as Crestor hel. 
Ltd. in accordance with the promise of Sir T. S.- Venkataraman. 


One more letter, Exhibit B-r15, by the plaintiff, fog 17th September, 1955 
to Mr. Hadfield of Parry & Co., the Secretaries of the defendant-cémpany, also 
shows that was the scheme which the plaintiff was trying to evolve, This is what 
he stated : 
“ My foremost conviction was to got a factory at this place and to secure the 
best possible. terms and profits for N.R. Sundararaja Iyer keeping in view the 
_ forthcoming lands reforms........ The_Oravandur land deal alone would ‘cost 
him more than Rs. 75,000 but he could and-would certainly forget all- these if 
only the factory is established early and if only he secures all'the advantages which 
. prompted him to go in for this scheme, and in these days when things on the side 
. of the Government .move rapidly, time.is a very essential factor. - Mr. N.R. 
Sundararaja lyer’s prosperity or future depends very ate on the quickness 
_ with which the oyi is switched on-to production:.s...... I repeat my assur- 


ee ee 


On a en 1956, the plaintiff wrote Exhibit B-11 to Mr. Hadfield, which 
throws important light.on what the scheme really was from the point ‘of view m 
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plaintiff. It is also important for one other relevant int, viz., whether there was 
in fact com tion to the plaintiff for the services he did in connection with the 
transfer of the. licence and a aa he was justified in aie for more in the form 
of a share in the profits of the defendant-company. -> - i . 


This is what he -wrote : 


-“ I hope you will not get annoyed at what I think will be my last letter. I 
have done what was required of me in the hope that there-will be smooth sailing 
hereafter, Rightly or wrongly, we found that peaceful co-existence is not possible. 
I am greateful for your appreciating my sontiments and I am also grateful 
for the of the Cauvery Sugars for his SUpirciatye reference: of what k 
have done, small though i it might. be 


E T E A AE of yow aad e ER to give me 
the right to grow hundred acres of. bh BISA and supply the same to the factory 
at Pettaivai i, I would request, this assurance will be suitably ordei 
cithet by way of executive order or by way of resolution; if necessary. - i 


: . The problems of K.G.F. are many and difficult and require the unstinted 
- support of the Cauvery -Sugars for.¢fiective functioning of both. As I have been 

. emphasising K.G.F. should seer a pinoa: that a co-operative has in the 
- Uttar Pradesh or- Bihar. - - 


as Iù conclusion ‘I wish to ress my appreciation for the manner in which you 
‘piloted the scheme against odds and brought it to fruition. With the realisdtion 
of my ambition whjch prom ped mòin 1953. to apply for the licence, I feel a 
part of my responsibility to the Nangavaram family is over and I leave with the 
confidence that tho interests of N.R. Sundararaja Iyer are safe in the hands of the 
Secretaries of the Factory.” 


This letter shows that SA E ka plaintiff visualised at the Seant 
period was principally to ambition of the plaintiff and the sugarcane growers 
including Sri N.R. Sundararaja Iyer, who owned vast acreage of land, to tector 
unit in the locality as early as possible to enable them to lease out their ds to the 
factory and thereby to preserve to them their lands and save them from being taken 
away under the Land Ceiling'Act (Madras Act LVILI of 1961), whose provisions were 
‘to come into force at or about the relevant period we are con with Thus, 
under section 10(*##) of the said Act, an existing- factory is required to furnish 

the particulars of the land which such sigar factory (a) holds as owner, and (6).holds 
otherwise than as owner Sid ie bens On VICh sech lad iela aA nich oe each 
sugar. factory -desires to hold for the cultivation of sugarcane for use in the sugar 
factory. .An enquiry is held before a final statement of land surplus to the ceiling 

repared, Under section 23 (2), the authorised Officer is required to exclude 

only land in respect of which it is found that the sugar factory cannot’ use it con- 
finuouly for the cultivation of sugarcane. It is a well-known fact that at the above 
period many landholders holding extensive wet lands managed to preserve 
extents of lands from being declared surplus under the Land. Gelling Act by y arranging 
for terms of tenancy Ele sugar pence sang the authorities that such lands 
wore required by sugar factories for t tivation of sugarcane which 

could crush in the factory.. The above letter is also important in one other pa 
It refers to the plaintiff’s acknowledgment that the Chairman. of the ae tee Bs 
compaziy had given him a right to cultivate sugarcane op 100 acres of the land out 
of the lands leased to sugar factory and thereafter supply the same to the sugar factory. 
In his evidence, the plamtiff has estimated the value of this benefit of Rs. one lakh 
per annum, This aspect will have: relevancy when the question comes tobe con- 
sidered as to how far the tif had Deen rentundrated for his services in connection 
with the scheme must treated as adequate, . 


The next question that ari for decision in this caso is whether the lower appel- 
late Court has wrongly applied the law as enunciated under section 70 of the 
Contract Act to the of the case and whether there has been an error of law in 
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this respect ; and secondly, whether tho facts have been correctly’ assessed by the 
lower appellate Court or whether there is an omission in taking into account material ' 
facts so as to amount to an error of procedure. Í 


Section 70 of the Indian Contract Act requires three conditions to. establish 
the right of action at the suit of a person who does anything for another (1) the 
thing must be done lawfully ; (2) it must be done by a person not intending to act 
gratuitously ; and (3) the person for whom the act is done must enjoy the benefit of it. 
At this s we may briefly review the decisions cited before us and pick out only 
those which appear to us to be relevant to the facts of the case. The ivy Council 
in Ram Tahul Singh v. Bisweswar Lal Sahoo}, held that it is not in every case in which . 
a man, has benefited by the money of another that an obligation to repay that money 
arises. The question is not to be determined by any considerations of what may be 
fair or proper according to the highest morality. Tosupport such a suit there must. 
be.an obligation, express or implied, to repay. In order to ascertain whether an. 
act is lawfully done within the purview of section 70 of the Indian Contract Act, 
it must be ascertained whether the person so acting held such a position to the other 
as cither directly create or by implication reasonably to justify the inference thas. 
by the act done for the other person, he was entitled to look for compensation for it 
from the other person for whom it was done. (Vide Punjabhai v. Bhagawandas?, and 
Raghunath Abaji v. Lahanu*, The words ‘for’ and ‘lawfully’ have come in for’ 
divergent views in prior decisions of Courts. Jackson, J., in the Bench decision in 
Avudayappa v. Thandaveraya*, held that the word ‘for’ must be given a narrower ' 
meaning, that is, ‘doing anything for another person in some way taking his place 
as the doer,’ that it d not suffice if the plaintiff says ‘I know that so and so would 
benefit from my act and I hoped to get something from him and therefore I am 
entitled to get compensation’, but that he must say, ‘‘ I acted in his place and there- 
fore I am entitled to compensation, because he has not proved that I intented to 
act gratuitously. This was followed by the Andhra Pradesh High Court in 
Hyderabad State Bank v. Ranganath* and Kanaka-Rao v. Sriranga Venkata. Wallace, J., 
in Ganapathi Bhatia V. Sanna Sedu’, made the comment that the view in Apudayappa v. 
Thandavaraya *, was narrower than that in Krishnachandra Deo Garu v. Srininasacharyulu®, 
where the view was held that if a party pays m his own interest, he cannot ordinarily 
be held to have made the payment for another, but whether he did so or not is a 
question, of fact in cach case. Wallace, J., also observed that the sole and dominent 
motive for the payment for the doing of the service) would be a relevant factor. 


In our opinion, the apparent conflict in these decisions about the scope of 
section 70 of the Indian Contract Act must be treated as being set at rest by the 
Supreme Court in its decision in State of West Bengal v. Monda} @& Sons*, where it 
was observed : f 

“ Between the person claiming compensation and the person against whom it is 

claimed, some lawful relationship must subsist, for that is the implication of the 
- use of the word ‘lawfully’ in section 70; but the said lawful relationship arises 
- not because the party claiming compensation has done something for the party 

against whom compensation is claimed, but because what has beon done by the 

former has been accepted and enjoyed by the latter.” 
This observation provides the clue for interpreting both the words ‘ lawfully’ and 
‘for’ used in section 70 of the Indian Contract Act. The lawful relationship men- 
tioned in tho section need not be one anterior to the doing of the Act. It can arise 
from the very circumstance of the doing of the act by one for another’s benefit and- 
his acceptance and enjoyment of that, benefit. 


(Pte a ae a ge eg ee eS ee ee, 
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-Then.there is a chain of decisions which deals with the question whether the 
benefit is a joint one between the plaintiff and the defendant, or whether the benefit 
to the plaintiff is the primary one and the benefit to the defendant is indirect or 
incidental. In the former class of decisions falls the decision in Viswanatha Vifia 
Kumara Bangaroo v. G.R. Orr, where the view was held that section 70 of the Indian 
Contract Act will not apply to cases where a person does an act for his own benefit 
and that act incidentally benefits his neighbour or any other person. In such 
cases, the latter reed not pay for the extent of the benefit derived by him from the act. 
Horwill, J., in Muthuswami Ayrar v. Velammal*, doubted the correctness of this deci- 
sion. Horwill, J., had before him a case where the plaintiff, who had a half share 
in an irrigation well, repaired it and which ue hae benefited the defendant co-owner, 
who had also a share in the well. That was clearly a case where the benefit was not 
incidental. Horwill, J., referred to earlier cases is Saptarshi Reddiar v. Secretary of 
State for India*, and the Full Bench decision in Srirama Raja v. Secretary of State for 
India*, They were all cases where there was a common irrigation source of which 
the plaintiff and the defendant were co-owners and the repair to the irrigation. 
source by the plaintiff benefited the defendant as well as the plaintiff. The view was 
held in these cases that section 70 of the Indian Contract Act would apply. 


_ Thero is one other view which may be relevant for our purpose, laid down in 
Radhakrishna Iyer v. Secretary of State for India*, and S.I. Railway Ci v. Madura 
Municipality*, The fact in Radhakrishna Iyer V. Secretary of State for India*, were these. 
The Government collected from the ryots of a district a voluntary irrigation cess 
and one of the objects for which the money so collected was spent was silt clearance - 
of the channels in the village. This voluntary cess was te and did not form 
part of the general revenues of the country. Subsequently, there was a resettle- 
ment of the district and the system of voluntary irrigation cess was abolished and 
the wet lands irrigated by the channel were reclassified and the assessment was 
substantially increased. The Government relieved the ryots of the voluntary cess 
and decided to maintain the channels free from silt at its own cost. But the Govern- 
ment neglected to do so, whereupon the ryots Lo save their own crops, cleared:the 
silt themselves and brought a suit against the Government for the amount which 
they had spent. It was held that the act of the Government in deciding not to 
collect the voluntary irrigation cess and to maintain the channels free from silt at 
its own cost was an act of the Sovereign Power and not to be the acknowledgment 
of a contractual obligation. They also held at page 936: 


. “The silt was cleared for the purpose of enabling the appellants’ lands to get 
. the nécessary supply of water for their cultivation and it was primarily for their, 
. benefit that the work was done. How has the Government been benefited? It 
is contended that Government has been saved the cost of clearing the channels 
and that to that extent Government has benefited. In our opinion, the benefit 
' that is meant in section 70, Contract Act, is the direct and natural benefit of what 
` has been done. Ifthe object was to clear the silt for the benefit of the appellants’ 
lands, that was the direct and natural result of the work. The benefit to Govern- 
mént has merely been in co uence of the direct benefit to the mirasdars and, 
-in our view, the latter is an indirect benefit, and upon this part of the case we 
agree with Madhavan Nair, J.” 


In S.T. Railway Co. v, Madura Municipality®, the railway track passed over a tank 
and the S.LRailway Co., built a culvert to take off the water flowing out of the tank. 
As this culvert was not sufficient, the Madura Municipality built four other culverts, 
As this also was not sufficient to take away the water, after some correspondence, 
the Railway Administration widened their railway culverts and the Municipality 
also widened the municipal culverts. The South Indian Railway Co., filed a suit 
against the Municipality for recovery of a sum of money being the alleged cost-of 
rn tae eee eee, | 
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the work which it had to do for widening the railway culvert. ‘The Bench of this 
Court observed : - sa : 


the locality. It has not been suggested that the municipality owned any 
buildings or houses. . Therefore, the work which. was done was done primarily 

. for the private owners of the property in the neighbourhood, While the railway 
company recognises this to be the case, it is said that indirectly the municipality 
receives a benefit because it recovers taxes from the owpers or occupiers of the 
property. This is a very indirect benefit, and section 70 can in our opinion only 
have application where there’is direct benefit to the person for. whom the work 
is done.” oy 2% 


“ The object of the work was to-prevent the flooding of houses and mere in 
of these 


Coming to the facts of the case, the lower appellate Court in paragraph 35 of 
its judgment observed : “ Even though by reason of the surrender of the licence, 
the plaintiff and other cane-growers were expected to be benefited by the establish- 
ment of the sugar factory, still he is entitled to compensation for the surrender of 
the licence, which was a valuable property to him and the benefit of which has been. 
enjoyed by the defendant-company.” In making this observation, tht lower appel- 
late Court has omitted to rote an important fact in this case that when the plaintiff 
surrendered the licence on 2nd May, 1954, as per Exhibit A-6, its value to the 
plaintiff was practically nil. Prior to the writing of this letter, the agreement, 
Exhibit B-53, had been signed: on 21st April, 1954, between Sri N.R. Sundararaja 
Iyer and the members of his family, on the one hand, and Messrs. Parry & Co., 
represented by Mr. Hadfield, and the K.C.F. Limited represented 
Mr. V. Ramakrishna, on the other; -for the leasing out of the wet lands’ of 
Sri N.R. Sundararaja Iyer and’ other cane-growers to the defendant- 
company for the cultivation of” sugarcane for being crushed in their 
factories. This proposal would cdver directly the requirement of the 
Land Ceiling Act for enabling the cane-growers of Pettaivaithalai to get 
exemption Pot the ‘application of the Act. As regards the plaintiff, 
‘by the time of this agreement, itis amply borne out by the evidence that he had 
completely lost all means of exploiting the licence for his benefit. The licence 
granted to the plaintiff, Exhibit A-1, om 15th April, 1953, required that he should 
take offective steps for the establishment of a new industrial undertaking within six 
months from the date of the issue of the licence. He was also required to send 

iodical returns showing the progress, On 4th January, 1954, he wrote a letter, 
Exhibit B-127, to the Secretary, Ministry of Commerce and Industry, New Delhi, 
expressing various -difficulties which he found in getting factory owners to interest 
themselves in his schemé. He prayed for grant of further time to comply with the 
conditions of the licence till April, 1954- ‘Therefore, when the agreement had been 
signed with Messrs. Parry & Co., and the K.C.F. Ltd., for leasing`out the lands 
to the defendant-company on 21st April, 1954, under Exhibit B-53 the plaintiff had 
no longer any use for his licence. We may also note that this is not a question of the 
transfer of the plaintiff’s licence to the defendant-comparty, here the defendant- 
company had to get a licence ‘of its own or get its own licence for the factory at 
Oravandur transferred to Pettaivaithalai. The under Secretary of the concerned 
department of the Government of India, Sri B.R. Abhayaukar, referred to the fact 
that in issuing the licence care is taken to ensure that every unit will be able to func- 
tion effectively from the production point of view and that whether a particular 
area should have one, two or three units will depend upon the number of units which 
the area may have facilities for the efficient functioning of the units. So far as the 
Pettaivaithalai area was concerned, the Government was of the view that two units 
should not be permitted in the same area. Therefore, the object of the plaintiff in 
surrendering his licence, after Exhibit B-53 the lease deed had been executed on 
gist April, 1954 was only to enable the defendant factory to get its licence quickly 
and to conform to the policy of the Government, that for the area in question two 
factories may not be necessary to meef the requirements of the cane-growers. Next 
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the benefit to the defendant-company by the surrender of the plaintiff’s licence was 
only incidental in the sense that but for the surrender the defendant-company would 
have to address the Government of India to give notice to the plaintiff for cancella- 
tion of the licence. In the circumstances, which obtained at the time of the surren- 
der, the plaintiff would have readily agreed to the cancellation, if notice had been 
sent to him. It was to avoid this formality of issuing a notice, which became an 
empty formality, so far as the plaintiff was concerned after the execution of the lease 
on 21st April, 1954, that the plaintiff surrendered his licence. Its value to the 
defendant-company was only to the extent that it saved the interval of time and the 
correspondence which might have resulted if the plaintiff had insisted on notice 
being given to him for cancellation. The correspondence shows that the plaintiff 
had obtained extension of time only till April, 1954, for finding a factory to exploit 
his licence. He had already exceeded thé time given to him originally when the 
license was granted. ‘There was however possibility that even if he wanted to be 
recalcitrant in the matter of the surrender of his licence or had insisted on more titne, 
he would not have succeeded. But this is entirely hypothetical. In the circum- 
stances which existed at the end of April, 1954, the plaintiff was not in a position to 
place any obstacle to the cancellation of his licence. He was only too willing to 
give it up. Thus, it can be held that the benefit obtained by the defendant-com- 
pany was ly hypothetical and of a negative character, negative in the sense that 
the defendant-company saved the time it would have taken to move the concerned 

inistry of the Government of India to issue a notice to the plaintiff for cancellation 
of the licence. In such circumstances the benefit to the defendant-company can 
also have no relation to the profits earned by the defendant-company. Such a 
relation may exist if this was a case of transfer of the licence from the plaintiff to the 
defendant-company and the defendant-comipany exploiting the plaintiff’s licence 
in his place ; but that is not the case here. The defendant-company exploited its 
own licence. The surrender of the plaintiff's licence had only a minimal part 
to play in so far as it effected the saving of time to the defendant-company in the 
e for getting a licence for the purpose of commencement of the working of 

e Ory. ae i ai 


There is evidence that notwithstanding the surrender of the licence by the 
plaintiff on 21st April 1954, the defendant’s factory went into production only in 
1958, that is, about four years later. Therefore, if the plaintiff surrendered it to 

ect a saving of time, it can be only evaluated as a proportion out of the total period 
of four’ years which it took the defendant-company for commencing its factory. 
Unless it is possible to get an approximate idea of this ratio, namely, the ratio of the 
time saved by the surrender of the licence to the total time taken from the lease 
agreement to the starting of the factory, namely, four years, it may not be possible 
to arrive at an estimate of the value of the benefit derived by the defendant-company - 
by the surrender of the licence. 


We may also note in this connection that the anxiety to start the factory early 
was primarily on the part of the cane-growers. The correspondence shows that 
Messrs. Parry & Co., did not act with any similar feeling of urgency. In the 
Memorandum known as the Wonfor Memorandum, Mr. Wonfor being a director 
of Messrs, Parry & Co;, Exhibit B-52, dated 16th March, 1954, Mr. Wonfor 
concluded that so far as was known, there was no secondhand factory available and 
that in the event of new machinery having to be purchased, it was not considered 
possible that the factory could be in operation within a period of two years from the 
time when the order was placed. Again, Mr. Hadfield of Messrs. Parry & Co., in 
Exhibit A-17, dated 4th January, 1954, says that Messrs. Parry & Co., had taken 
a decision to operate the Pugalur factory on its then site, particularly when the sugges- 
tion to move it to Kulitalai was largely influenced by the fact that the main enthusiast 
for it was the plaintiff. The situation at Kulitalai did not appear to be materially 
different from that obtaining at Pugalur. The letter concluded by saying that 
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` Messrs. Parry & Co., could do nothing in the matter. This would show that the 
entire anxiety to start the factory as quickly as possible at Kulitalai came from the 
plaintiff’s side and the side of the cane-growers. For Messrs. Parry and Co., who were 
to manage the factory at Kulitalai as per the agreement, the urgency in the sense as 
it prevailed with the cane-growers, did not exist. 


There is ample authority for the view that the value of the benefit for the 
p se of section 70 ofthe Indian Contract Act caniot be equated tothe quantum 
Ag ee for breach of contract but it is based on quasi-contract or restitution. 
The Supreme Court in Mulamchand v. State of M.P.1, has observed : 


“ The important point to notice is that in a case falling under section 70, the 
person doing something for.another of delivermg something to another cannot sue 
for the specific performance of the contract, nor ask for for the breach 
of the contraét, for the simple reason that there is no contract between him and 
the other person for whom he does some or to whom he delivers something. 
So, where a claim for compensation is made, by one person against another under 
section 70, it is not on the basis of any subsisting contract between, the parties but 
on a different kind of obligation.. The juristic basis of the obligation in such a 
case is not found upon any contract or tort but upon a third category of law, name- 
ly, quasi-contract or restitution.” 


It is also relevant in this connection to refer to 'Pallonjes and Sons v. Lonavala Munici- 
pality*, where Tyabji, J., observed :. 


“The basis of the coinpensation under section 70 of the Còntiaoi Act is not 
the same as of contractual rights. The latter would be on the footing of the con- 
tract between the parties, The basis of the compensation under section 70 should 
be in proportion to the benefit enjoyed by the party for whom anything is done 
and to whom anything is delivered, ee appropriate compensation is to be awards 
ded mainly from that aspect. 


Therefore, from the point of view of the award of compensation in the present 
case, it can be awarded only by way of restitution only if it is shown that the saving 
of time and the incidental labour involved in à notice to the plaintiff for can- 
cellation of the contract had any material cag sali with the period 
of four years which it took ultimately from the date of ihe lease to the date of the 
commencement of the defendant factory, and when it began to earn tangible profits. 
In the absence of any data which will give a measure of the time (and labour) saved 
and its relatio to the entire time taken, it is safe to hold that this is a case where 
the benefit to the endant, by the surrender of the license must be viewed as minimal 
and, in any event, so hypothetical, as to make it difficult to make a computation of 
its value in terms of i money. 


It is pertinent to observe in this case that the Courts below found themselves 
faced with considerable difficulties when it came to the assessment of the value of the 
benefit received. We may also note that one of the important points urged by the 
learned Counsel for the appellant before us is thatin any event the compensation has 
been awarded arbitrarily and without any basis whatsoever-and would therefore 

ire re-consideration. The trial Court, when it was directed to determine the 
com rie after an order of remand passed by the lower appellate Court, observ- 
ed the plaintiff would not have come forward with the suit if he had not been 
asked to resign the post of Managing Director of the K.G.F. Ltd., for which he was 
remunerated at Rs. 500 per month. If he had not resigned, the plaintiff could 
have expected to be continued in that post for 15 years. Therefore, a tum. of 
compensation was fixed at 15 years -salary at Rs. 500 per month, or go,000t 
When this fin came before the lower appellate Court (presided. by a differen. 
District Judge, Mr. Colaco), the problem again arose of obtaining an adequate yard- 
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stick for fixing the quantum of compensation.’ The learned District Judge observed 
that the Subordinate Judge had no solid material before him for fixing the compensa- 
tion, and that the method which the Subordinate Judge followed thereafter was not 
proper. The learned District Judge on his part recognised the difficulty. in fixing 
the compensation. Thereafter he adopted an equally arbitrary yardstick, by 
fixing the compensation at 1 per cent. of the profits of the defendant-company for 
1g years, taking the average profit at Rs, 12 lakhs, and arrived at the figure of 
Ra, 1,44,000, 


The learned Counsel forthe ‘appellant before us strenuously haded this 
method of computation of the value of the benefit as entirely arbitrary. He pointed 
out that there is no justification for equating the benefit at a percentage of the profits 
earned by the defendant-company by its own efforts. The saving in time and labour 
obtained by the plaintiff’s surrender of the licence four years anterior to the going 
into production will not have any bearing on the earning of the profits by the defen- 
dant-company. As mentioned above, its relevancy was only in the saving of a 
part of the time and correspondence which it would have otherwise taken for the 
defendant-company to get its licence, Plaintiff could not have resisted the cancella- 
“tion ; he was only too eager'to give it up. The learned Counsel also that 
during these 12 years subsequent to the starting of the company, as pcr the nea 
sheets, thera were losses in some Oe and that would have reduced the Average 
profit. 


We referred to the sibie methods of com puting th the compensation. adopted 
-by the Courts below only to emphasise the point that the compensation in this case 
cannot have any real relationship to the profits earned by the defendant-company. 
Nor can it have any relationship to the income of the plaintiff as Managing Director 
of the K.C.F, Ltd., which he would have earned for (himself) if he had served on this 
capacity fora certain number of years. That job he Iost for other reasons. The evi- 
dence shows that ‘he had differences with Sri N.R. Sundararaja Iyer himself, who was 
upto that time his great friend. In Exhibit 14, the plaintiff referred to the difficulty 
which he felt in continuing as Chairman of the K.C.F, Ltd. In Exhibit B-12, Sri 

‘N.R. Sundararaja Iyer wrote to the defendant-company ‘on 27th March, 1957 to the 
‘effect that he had not authorised Sundararajan, the plaintiff, to write to the. defen- 
dant-company or negotiate with it on his behalfon ays concerning his own and 
` his family lands or matters relating to K-C.F. Ltd. Therefore the loss of the appoint- 
‘ment as Chairman of the K.C.F. Ltd., which the plaintiff suffered in 1956 was due 
to reasons in which the defendant-company had no part to play. 


The learned Counsel, Mr. M. K. Nambiar, referred to several decisions ofthe 

` Supreme Court laying down the limits of the jurisdiction: of this Court h 
case in second appeal under section 100, Civil Procedure Code, like D. Pattabhirana- 
swamy v. S. Hanymaypa* and Signa Ramanyja Jær v. Ranga Ramanyja Jeer’, that this Court 
had no jurisdiction to entertain a second appeal on the ground of an erroneous 
finding of fact, however grave the error may secm to be. He urged that we should 
straightaway accept the Ridings of the lower appellate Court which are referred to 
earlier on this judgment about the benefit which the plaintiff lost by the surrender 
of his licence and the benefit which the defendant-company got by such surrender 
and therefore to the need of affording compensation to the plaintiff by evaluating 
the benefit received oo the defendant-company. by reason of the surrender. In 
our opinion, there have been crucial errors of law and procedure in the approach 
of the lower appellate Court in this case which attract our jurisdiction under section 
100, Givil Procedure Code. It has been well established that application of the 
law to the facts of a caso is a question of law within the meaning of section 100, 
Civil Procedure Code. In the application of section 70 of the Indian Contract 
Act, it is relevant to consider whe the benefit received by the defendant-comt- 


1. ALR. 1959 S.C. 1962) 1 M.L 3. (S.C) 1 : (1962) 1 An.WR.(S C). 
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pany is indirect. Considering the requirement that the approach in such a case, is 
not the same as the approach in the case of damages for breach of contract, but, 
on the other hand, the Court has a duty to find out the value of the benefit for afford- 
ing restitution, it is necessary for the Court'to consider whether the benefit enjoyed 
is hypothetical or so minimal as to afford no reasonable. basis for evaluation, It 
was not proper on the part of the lower appellate Court to leave these questions 
undecided as it did, merely recording that there was benefit. The lower Tribunals, 
which were thereafter charged with the duty of evaluating the benefit, found them- 
selves faced with insurmountable difficulties, That is obviously the result of the 
benefit being purely hypothetical or minimal and not being capable of any real 
valuation in concrete terms, 4 - 

Secondly, there is an admission by. the plaintiff that he received a benefit from 
the scheme by being made the Executive Director of the K.C.F. Ltd., and being 
afforded by the defendant-company' the right to grow and supply sugarcane on 
100 acres of land leased out to the defendant-company. In his evidence, the plaintiff - 
has stated that the value of this benefit would be Ba, one lakh per annum if there 
were good crops and if there were not good crops, the value would be less. It has 
also got to be noted that in the letter which we have referred to earlier, written 
by the plaintiff to Mr. Hadfield, Exhibit B-11 on 4th July, 1956, he has referred to 

‘these benefits and had dealt with it as almost his letter of acknowledgment of 
gratitude for the help rendered to him by the defendant-company. It is only long 
afterwords that the plaintiff began to reagitate for relief by writing several letters 
to the defendant-company and only much later he decided to put forward the clam 
to a share in the profits. This has a crucial bearing on the question whether the 
plaintiff has considered himself adequately remunerated for his services in the 
scheme, That has not been considered by the Courts below. Secondly, as pointed 
out earlier in the judgment the lower appellate Court has made the cardinal error 
by ignoring the fact that there was no offer by Sir. T.S. Venkataraman on behalf 
of the defendant-company about his fitment into the scheme ; nor has the lower: 
appellate Court considered what this fitment into the scheme really meant, whether 
it stopped with the appointment of the plaintiff as director of the K.C.F. Ltd., or 
whether it involved also some more participation in the profits of the defendant- 
company. ‘These essential facts of the case have not been taken into account by the 
lower’ appellate Court and this has materially affected its judgment. ` R 


‘ We therefore allow the appeal and dismiss the suit of the plaintiff with cost 
throughout. 


List of documents marked on behalf of the appellant (defendant) as per order of 
Court dated 19th September, 1969 in C.M.P.No. 11626 of 1969 in S.A.No. 899 of 


1963. 


B. 140. Profit and Loss Account of the defendant-company for the period 


ended 30-6-1959. 
B. 141 Do. forthe period ended - 306-60. j 
B. 142 Do Do 30.6.61. 
B. 143 Do Do go6-62. 
B. 144 Do Do , 306-63. 
B. 145 Do Do 30-6-64. 
B. 146 Do Do 30-6-65. 
B. 147 Do Do 30-6-66. 
B. 148 Do Do 30-6-67. 
B. 149 Do Do 30-6-68. i 
V.M.K. Appeal allowed, 


aid - THE MADRAS LAW JOURNAL REPORTS © -> t1970 
i [FULL BENCH.) 
` IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


Present >—-Mr. K. Vetraswami, Chief Justice, Mr. Justice M. NATESAN AND 
Mar,- Justro P.R. GOKULAKRISHNAN. 


Maragathamani © _ .. Petitioner® 

v` : A 
Ebenezer Pona Samuel = 4. Respondent, 
Divorce Act (IV of 1869), section 19—Impotency—Proof. 
= Itis no doubt true that in a case where divorce is sought by the wife on the 
` ground of impotency of her husband the Court should ordinarily insist on having 
© the evidence of medical examination of the husband though there is no compulsory 


provision to that effect under the Indian Divorte Act. In proper cases the 
Court may even compel medical examination. 


But where in the circumstances of a particular case the Court is satisfied that 
there is no collusion between the parties and that the husband’s refusal to submit 
himself to medical examination is wanton and deliberate the Court may draw an 
adverse inference against him and the Court may grant a decree for divorce with- 
out the need for medical evidence. | . 

Pratima Routh v. Hriday Ranjan Routh, A.I.R. 1964 Cal. 474, referred. 

Case referred by the District Judge of Tirunelveli in his letter D. No. 4194 
dated and June, 1969, for confirmation by the High Court under section 20 of the 
Indian Divorce Act of the decree nisi dated 8th April, 1969 and passed in O.S. 
No. 5 of 1967 on the file of the Court of the District Judge, Tirunelveli. 

N. Doraiswamy (amicus curiae), for Petitioner. 

M.A. Srinivasan (amicus curiae), for Respondent. 


The Judgment of the Court was delivered by 
Vesraswami, C.F.—The wife at her instance, on pomad of impotency of her 
husband, has been granted a decree for divorce subject to confirmation by this 
Court. They were married in May, 1959 in the Church of South India at Kovai- 
kulam in Nanguneri taluk. She averred that on the night of the marriage and on 
several subscquont occasions, there was attempt at sexual intercourse, but because 
of the impotency of her husband they could not haveit. The husband filed a written 
statement denying impotency. It appears that he instituted a suit for restitution 
of conj rights, which he did not pursue. He did not appear in Court ; nor in 
spite of requisition therefor would he submit himself to medical examination, 
The wife gave evidence to the effect that hor husband was unable to have sexual 
neous with her and that this fact she had also mentioned to a co-teacher who 
ve evidence in Court. The District J accepted the evidence of the wife and 
k co-teacher, He was also inclined to w an adverse inference from the un- 
willingness or refusal of the husband to submit himsclf to medical examination, 


We have anxiously considered the question whether it is safe to confirm the 
decree in the absence of medical examination of the husband. Like the District 
Judge we are however satisfied that in the circumstances of this case, there was no 
room for collusion. That this is so appears from the fact that the husband himself 
filed a suit for restitution of conjugal rights ard in the present proceedings in the 
written, statement he denied his impotoncy. What is more, he also resisted and 
refused to have medical examination. In Pratima Routh v. Hriday Ranjan Routh? 
the Court was inclir.ed in similar circumstances to draw an adverse inference against 
the husband. The English Matrimonial Causes Rules, 1957, by rule 24, ifically 
provides for medical cxamination. But so far as the provisions of our Act are con- 
cerned, no such specific provision has been made. Even assuming without deciding 


r 
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that this Court can in proper cases compel medical examination, in the case on 
hand we are satisfied that that course is unnecessary, As Rayden on Divorce, 
Ninth Edition (page 117), points out, where the husband or wife refuses to submit 
.for medical inspection, the Court may nevertheless grant a decree. Tho wife has 
given, clear evidence and it does not appear to us that she did so as a result of collu- 
sion. There is no reason to disbelieve her. Her story appears to be natural and 
earnest. Ifthe husband was really not impotent, there is no reason why he'should 
have refused to subject himself to medical examination, particularly after his cato- 
gorical denial in the written statement of impotency. We are satisfied that the 
wife is entitled to the decree for divorce. The decree is confirmed. 


RM. -_-_ Decres confirmed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRENT :—Mr, Justice S, MAHARASAN, 


Lakshminarayan Karva and others =x Appellants 
v. ; i : 
Satyanarayan Khubchand Karva and another - “2. Respondents, 


Trads and Merchandise Marks Act (XLIII of 1958), sections 9, 17, 46 and 56—Scope— 
Requisites for registration of a trade mark in parts A and B of the n el 
thres letters of the English alphabet, viz., RLK in the irade mark, if capable of 
distinguishing within the meaning of section 9. 

The requisités for registration of a trade mark in parts A and B of the register 

~ have been laid down in section g of the Trade and Merchandise Marks Act, 1958. 

That soction prescribes that the trade mark shall not be registered in either 
of the register unless it contains or consists of one of the essential parti ; 
namely : (a) the name of the company, individual or firm represented in a special 
or particular manner; (b) the signature of the applicant for registration or some 
predecessor in his business ; ee or more invented words ; (d) one or more 
words having no direct reference to the character or quality of the goods and not 
being according to its ordinary signification, a an Besos name or a surname 
or a personal name or any common abbroviation thereof or the name of a sect, 
caste or tribe in India ; (6) any other distinctive mark. Sub-section (2) of the 
soction says that a name signature or word other than such as fall within the des- 
oo in clauses (a), (6), (c) and (d) of sub-section (1) shall not be registrable 
in Part A of the register excepi upon evidence of its distinctivensss. Sub-soction 3 
provides that the expression ‘ distinctive’ in relation to the goods in respect of 
which a trade mark is proposed to be registered, means adapted to distinguish with 
which the proprietor of the trade mark 1s or may be connected in the course of 
trade from goods in the case of which no such connection subsists cither generally, 
or where the trade mark is proposed to be registered subject to limitations, in 
relation to use within the extent of registration, Clause 4 of the section provides 
that a trade mark, shall not be registered in Part B of the register unless it is dis- 
tinctive in relation to the goods in respect of which it is proposed to be registered or if 
it is not distinctive, that it is capable of distinguishing goods with which the proprietor 
of a trade mark is or may be connected in the course of trade from goods in the 
case of which no such connection subsists, Clause 5 of the section provides that 
in determining whether a trade mark is distinctive or is capable of distinguishing 
as aforesaid tho Tribunal may have regard to the extent to which—(a) a trade 
mark is inherently distinctive or is inherently capable of distinguishing as aforesaid ; and . 
(b) by reason of the use of the trade mark or of any other circumstances, the trade 
mark is in fact so adapted to distinguish or is in fact capable of distinguishing as 
aforesaid. o’ 

Of the different components of the trade mark in question, the word ‘salam- 
moniac’ and the two devices of crescent and star were considered to be non- 
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distinctive in character and under section 17 of the Act, the Tribunal held that the 

appellants were not entitled to the exclusive tse of the same, and called upon the 

pellants even before registration to disclaim any right to the exclusive use of 

cse parts of the trade mark, and the appellants agreed to disclaim the same as a 

_ condition of the trade mark being registered. What survives of the trade mark 
` after the disclaimer is only the group of words RLK, i : 


The question is whether this part of the trade mark is distinctive or is capable of 
distinguishing within the meaning of section g of the Act. There is nothing in- 
herently distinctive about any of these threc letters of the English alphabet. 
Nor is there anything distinctive about the manner in which these letters have been 
combined. They are not even inscribed with distinctive floursihes, To register 
these letters would certainly have the effect of improperly interfering with the 
nee of existing or future firms having the initials RLK to attach the initials 
of their firm name’to their goods. Again the letters RLK are even more colour- 
less and less adapted to distinguish than a surname, and it would be all the more 
wrong to allow these letters to be used as distinctive unless the letters have become 
so completely identified with some article in the same way as for instance, the 
letters BSA have become identified with the cycles manufactured by the Birmin- 
gham Small Arms Co. ` 


A.A.O. No. 151 of 1969—Appeal ‘against, the order of the Assistant Registrar of 
Trade Marks, Madras dated gth April, 1969 and made in the matter of Trade 
Mark No. 217448 (Rectification No. MAS-103). 


C.M.P. No. 13982 of 1969 :—Petition praying that in the circumstances stated 
therein and in the affidavit filed in support thereof the High Court will bg pleased to 
admit additional evidence marked as Exhibits ‘A’ to ‘J’ filed along with the peti- 
tion in the said A.A.O. No. 151 of 1969. . 

V. Tiagarajan and V. Vesraraghavan,-for Appellants. 

Aiyar and Dalia and S.P.L. Palaniappan, for Respondents, 

The Court delivered the following l 


- - Jopemenr.—This is an appeal filed by the registered proprietors of the trade 
mark bearing No. 217448 against the order of the Assistant Registrar of Trade 
Marks, Madras, allowing the first resporident’s application under sections 46 and 56 
of the Trade and Merchandise Marks ‘Act, 1958, for rectification of the register by 
expunging the said mark from the Trade Marks Register. ` 


Lakshminarayan Karva, Balakrishna Karva, Harikishan Karva and Srikishan 
Karva have been partners carrying on business under the name and style of Rama- 
chandra Lakshminarayan Karva at Begum Bazaar, Hyderabad, An Pradesh. 
The application for registration of the impugned trade mark was.made on goth 
August, 1963. In the affidavit in support of the application it was affirmed that 
tha trade mark’ was first adopted or invented by hs partnership concern in the 
year 1956 for use of ammonium chloride (navasagar) in industry, that the said 
“trade mark had been in use continuously exclusively and openly since then without 
any interference or interruption from any quarters whatsoever, that the goods 
under the mark were known, advertised, demanded, distributed, sold and supplied 
as chand-tara (moon and star) and also as “RLK Navasagar”, -and that goods 
worth several lakhs of rupees had been sold under the said marks and the trade mark 
had become very popular and deserved the protection of law. ~ 


Tuc trade mark consisted of the word ‘Salammoniac’ appearing in between 
two symmstrical deviccs of crescent and star. Within cach device of crescent and 
star the letters RLK were inscribed, in the blark space between the star and the 
crescent, On the insistence of the Assistant Registi ar of Trade Marks the applicants 
disclaimed the right to the exclusive use of the device of a cresent and star and the 
expression “Salammoniac’, whereupon the trade mark was accepted for registration 
by order of the Assistant Registrar on gth March, 1964, and the application 
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as accepted for'registration was advertised in the Trade Marks Journal dated 1st 
June, 1964., On 27th June, 1966, the first respondent filed an application before the 
Assistant Registrar of Trade’ Marks, Madras, praying that the entry in 
t of the trade mark No. 217448 be removed from the register. In support of 
this application the first respondent stated that he had been dealing in ammonium 
chloride since 1960, that for the purpose of distinguishing his goods from those of 
other manufacturers, he had been using various trade marks, one of which was 
label containing devices’ of two stars and cresents, the letters KCI within the cres- 
ent device and the expression ‘ Amolo’ in between the two devices, that the mark 
had been used on cmmorinm chloride sirce 1961, and that if the trade mark No. 
217448 continued in the Trade Marks Registcr it was likely to embarrass or hurt 
the first respondent. He further contended inter alia, (i) that the user claimed 
by the ai ie proprietors (the appellarts) was false ard registration had been 
obtained by them by misleadirg the Assistart Registrar, (1) that on the date on - 
which the SEREN proprietors made their application the mark had not been 
used at all by them and registration was obtained by false statements regardirg 
user; (t) the registered trade mark No. 217448 was neither distinctive nor capable 
of distinguishing goods of the régistered proprictors ard was therefore not regis- 
trable under section 9 of the Act ; (tv) that the mark of the registered proprietors 
was registered without any bona fide intention on their part and (v) that as the entry 
relating to the above-mentioned trade mark was made without sufficient cause and 
ee wrorgly remaining on the register it shlould be expugred under section 56 of 
Act. 


The learned Assistant Registrar of Trade Marks, after givirg notice of the 
application for rectification to the registered proprietors and after reccivir.g evidence 
of both sides in the shape of affidavits held that there was no proof that the trade 
mark had become distinctive of the goods of the registered proprietors, that it had 
been registered without sufficient cause and ‘was wrongly ee on the register, 
and should therefore be taker, off the register. He A rejected the request of the 
registered proprietors to have the trade mark transferred to Part B of the registry on 
the aand that the trade mark was neither anarie to distirguish nor capable of 
distinguishing. Consequently the application for rectification was allowed and the 
entry relating to trade mark bearirg No. 217448 in Clause I expunged from the 
register, o Assistant Registrar also directed the registered proprietors to . pay 
costs of the proceedings to the applicants for rectification. f : 


It is against this order that the registered proprietors have preferred this appeal, 


The requisites for registration of a trade mark in parts A ard:B of the register 
have been laid down in section g of the Act. That section prescribes that the trade - 
mark shall not be registered in either part of the a unless it contains or con- 
sists of at least one of the followirg essential parti , namely: (a) the name of a 
company, individual or firm represer.ted in a special or particular manner; (b) the 
signature of the applicant for registration or some predecessor in his business; (c) 
one or more invented words ; (d) one or more words having no direct reference tó 
. the character or quality of the goods and not beirg according to its ordinary signi- 
fication, a geographical name or a surname or a personal name or any common 
abbreviation thereof or the name of a set, caste or tribe in India; (e) any other dis- 
tinctive mark, Sub-section (2) of the section says that a name signature or word 
other than such as fall within. the descriptiors in clauses (a), (b), Gad (d) of sub- 
section (1) shall not be registrabls in Part A of the register except upon evidence of its 
distinctiveness. Sub-section 3 provides that the expression ‘distirctive’ in relation 
to the goods in respect of which a trade mark is proposed to be registered, means 
adapted to distinguish with which the proprietor of the trade mark is or may be con- 
nected in the course of trade from ds in the case of which no such connection, 
subsists cither generally, or, where the trade mark is proposed to be registered sub- 
ject to limitations, in relation to use within the extent of the registration. Clause 4 
of the soction provides that a trade mark, shall not bo registered in Part B of the 
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register unless it is distinctiné in relation to the goods in respect of which it is proposed 
to be registered or o k is ak dsineiton, thas IT E cobaD sa) AR AE 
the proprietor of a trade mark is or may be connected in the course of trade from 
s in the case of which no such connection subsists, Clause 5 of the section 

rovides that in determining whether a trade mark is distinctive or is capable of 
A enguubicg as aforesaid the Tribunal may haveregard to the extent to which— 
(a) a trade mark is inherently distinctive or is inherently capable of distinguishing as aforo- 
said; and (b) by reason of the wse of the trade mark or of any other circumstances, the 
trade mark is in fact so adapted to distinguish or is in fact capable of distinguishing 
as aforesaid. i 


Tt is in the light of these provisions that we have to examine whether the trade 
mark in question is registrable either in Part A or in Part B of the registry. Ofthe 
- different components of the trade mark in question, the word ‘salammonaic’ and 
the two devices of crescent and star were considered to be non-distinctive in charac- 
ter and under section 17 of the Act, the Tribunal, held that the appellants were not 
entitled to the exclusive use of the same, and called upon the appellants even before 
registration to disclaim any right to the exclusive use of these parts of the trade mark, 
and the appellants agreed to disclaim the same as a condition of the trade mark 
being registered. What survives of the trade mark after the disclainter is only the 
group of letters RLK. > 


The question arises whether this part of the trade markis distinctive or is 
capable of distinguishing within the meaning of section 9 of the Act. There is 
nothing inherently distinctive about any of these three letters of the English alphabet. 
Nor is there anything distinctive about the manner in which these letters have been 
combined. In Ford Werke A.G.’s Application’, the mark consisted of the letters, 
F and K in interlaced ovals. The surrounding oval device was considered by the 
Registrar to be registrable per se and he had suggested that if the letters were small 
compared with the size of the ovals the mark was registrable, subject to a disclaimer 
of these letters. There had been extensive use abroad of the mark as applied for 
with the letters F and K more prominently displayed but not in the United Kingdom, 
It was held that the letters F and X constituted a feature which would strike the 
eye and fix itself in the recollection to the exclusion of the other features and the 
mark was not registrable as a new mark in either part of the register. In this case 
there is not even an interlacing of the letters RLK ; nor are they woven into any 
distinctive design. ` ' ; 


In W. & G Du cros Lid’s application®, the applicants had applied for registration 
of two marks, one consisting of the letters, Wand G, in ordinary type, of which mark 
there had been no use, the other of the same combination of letters in script with a 
flourish in the tail of the G which was brought back under the whole mark; of the 
last mentioned mark there had been three years’ user in London and the neighbour- 
hood. It was held by the House of Lords that neither of the marks was adapted to 
distinguish, and that registration of the marks would improperly interfere with the 
nights of existing or future firms having the initials, W and C to attach the initials 
of their firm names to their goods. Lord Parker, who delivercd the judgment - 
made it clear that in ordinary type the initials ‘W and G’ were totally unregistr- 
able, and that although the script mark wasthen and in a particular area 
distinctive of the applicants’ cars, the area within which and the time during 
which such distinctiveness had existed were in sufficient to displace the opinion 
that he had formed on more gencral grounds. In this case it is said that the 
letters RLK represented the initials of the proprietors. They were not even 
inscribed with any distinctive flourishes. To register these letters would certainly 


have the effect of improperly int ing with the rights of existmg or future 
firms having the initials RLK to the initials of their firm name to their 
goods. te : 





1. (1955) 72 RP.C. 191. 2. (1913) AC. 624. - 
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s As pointed out in para. 283 at page 142 of Roys Law of Trade Marks, gth 
tion, 


“ Combinations of three or more letters have Beka ama in fair number, 
on strong evidence of distinctiveness: eg., B.S.A. being the initial-letters of 
Birming Small Arms, K.M.S., the initial letters of Kalium Meta Sulphite; 
S.K. F. for ball bearings. Such marks are not however registered without ovi- 
a meracun, and in all these instances thoro had been long use of the 


I therefore agree with the learned Assistant Registrar when he says that it has ay 
been rded that a trade mark consisting of a letter or letters is a weak trade mark 
and to be entitled to registration it should have enjoyed wide and extensive circula- 
tion to such an extent that to all persons concerned in that particular trade, the 
letter or letters should have’ perme ‘indicative of the manufacturer and the perea 
using the trade mark. 


` Ishall next consider if by i of long user the trade mark consisting of these 
three letters in ordinary type has become so closely associated in the mind of the 
public with the goods of the appellants that it has become eligible for registration 
in either part of the Trade, Mark Registry. The test.laid down by Farwell, LJ. as 
in artis caso was adopted by Kennedy, I L.J., in Teofant & Co. Lid. v, A, Toofani! ang 
it is this: 


“ Tt must be prima facie wrong to allow a mere surname oither with or without a 
_ prenom to be used as distinctive, because everyone has a prima facie right to trade 

in his own name, and ought not to be hampered in its use, unless such name has 
wa on completely identified with some article as to be a house-hold word for 
such article,’ 


; It secms to me that the Ictters RLK are even more colourless and less adapted to 

than a surname, and it would be all the more wrong to allow these letters 

to be used as distinctive unless the letters have become so completely identified with 

some article in the same way as for instance, the letters BSA have become identified 
with the cycles manufactured by the Birmingham Small Arms Co. 


I shall next turn to the evidence on record as to user. I have already | 
to the fact that in their Spee for registration of the trade mark the registered 
proprietors asserted that they had been, using the trade mark in-relation to ammo- 
nium chloride ever since 1956. That this allegation must be far from true can be 
established by certain admissions made by the appellants themselves in 1963. On 
18th February, 1963 one Manjeet Singh, Proprietor of Manject Chemical Industries, 
issued a notice fas his lawyer to the appellants accusing them of passing off 
ammonium chloride manufactured by him under the Patang trade mark. In 
this notice he alleged as follows : , 


“That you have not established the necessary machinery for manufacturing 
the ammonium chloride at your own premises and that you are ne e a 
ammonium chloride with my client’s “Palang Trade Mark a said ‘above an 
you are passing off your said goods as the goods of my client.” 


That my client is incurring loss and damages due to your aforesaid illegal sid 
unlawful acts. That I should call upon you, which I hereby do, to desist imme- 
diately from manufacturing ammonium chloride or any other substance which 
can be passed off as ammonium chloride ‘with my client’s aforesaid Patong 
trade mark or any other trade mark similar to that of my client’s aforesaid trade 
mark and to deliver to my client for destruction all the spurious goods ees 
the aforesaid Patang trade mark which are not with you and the dyes 
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"you are using to emboss or print the said trade mark, within one week from the 
date of receipt of this notice.” S l 

This notice was wound up with the threat that steps would be taken in civil and 

criminal Courts for necessary reliefs against the appellants. 


The appellants sent a reply to this notice through their advocate on 2grd 
February, 1963. In this reply the appellants stated that they were manufacturing 
only salt and selling the same in the name of Patang mark for a very long time. 
They further alleged that they were “not at all” manufacturing ammonium chloride. 
It is therefore clear from the admissions made in this notice that even „On 2grd 
February, 1963, the appellants were not manufacturing ammonium chloride at all. 
No doubt, the appellants have filed an application in C.M.P. No. 19982 of 1969 for 
reenption of additional documents, including Hindi Journal, “Risale Vyapar” 
of July, 1961. I allow this petition. The advertisement in this journal does not 
reproduce the trade mark; nor does it give the impngned initials. The advertise- 
ment which is in Hindi is mainly intended to publicise the appellant’s commission ` 
trade in jaggery. It also adds secondarily that Navasagar under the Chand-tara 
mark was under preparation by the appellate. This insertion does not show 
that manufacture of ammoninm chloride under RLK trade mark or the trade therein 
had commenced in July, 1961. Nor does it whittle down the disastrous nature of 
the admission made in the appellant’s reply notice dated 23rd February, 1963, that 
no ammonium chloride was being manufactured at all by them. Some account 
books of the appellants have alsn been produced before me but they do not indicate 
any unser of the initials RLK. The admissions made in the reply notice.are further 
reinforced by a deposition given by one of the appellants, Lakhsminarayan, before 
the Rent Controller, Hyderabad. It appears that the landlord of Lakshminarayan 
filed a petition against him™under section 10 of the Andhra Pradesh Buildings 
(Lease, Rent and Eviction Control) Act, 1960 on 16th November, 1962. In these 
proceedings Lakshminarayan was examined as R.W. 1 and he stated as follows : 
“I do business in jaggery and navasagar............ I am doing business in ' 
jaggery since 19 years in this mulgi, I know the petitioner. I took his house 
on lease which is situated at Ghansi Bazar in March, 1061, for establishing a factory 
ofammonium chloride bars. I executed a rental deed Exhibit P-1 is the same rental 
deed...... For 16 months I could not start the factory. I was having permission 
for installing the machinery, Now I am running the factory.” This would show that 
the appellant’s. ammonium chloride factory did not commence working till about 
June, 1962. In fact only on 2nd January, 1962, the appellants sent an application 
to the Municipal Corporation of Hyderabad for running press machines to make 
ammonitum chloride bars and the licence was granted by the Corporation only on 
8th August, 1962. The licence says that it would be in force from April, 1962 to 
the end of March, 1963. As the licence itself was granted only on 8th August, 1962, 
it seems probable that the appellants; did not start working their press machine 
with 10 H.P. electric motor for the production of ammonium chloride before 8th 
August, 1962. There is therefore no escape from the conclusion that the allegation 
made bythe appellants in their application for registration that they had been 
manufacturing ammonium chloride and using this trade mark in connection there- 
with since 1956 is false, and that if they had manufactured ammonium chloride 
and sold the sam% in the market under the impugned trade mark it must have been, 
after August, 1962, that is to say about just one year before the appellants made 
their application for py eae of the same on goth August, 1963. There is little 
evidence to show that during this short period the goods produced by the appellants 
had become associated in the public mind with the letters RLK. ; 


Two persons, one ie ing to be a tinker and another claiming to be a battery 
charger, have been made to file affidavits to show that they have purchasing 
ammonium chloride from the appellants for a number of years, in connection with 
their’ respective businesses. But counter-affidavits have been filed by the first 
respondent to the effect that theso persons gre.employed in professions which have 
nothing to do with the uso of ammonium chloride, and that their affidavits are 
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consequently false. The first pesponaent also challenged the appellants to put 
these persons into the witness box to face cross-cxamination. But the appellants 
without accepting the challenge filed an affidavit saying that though these persons 
are otherwise mopar they have been in their spare time doi tinkering work- 
and battery charging and ing ammonium chloride from ee: It is signi- 
ficant that they ese not deny that their main occupation has nothing to do with 
the use of ammonium chloride. If evidence of this kind is excluded as it must be, 
there is little proof of user or acquisition of distinctiveness by user. As for the 
accounts produced by the appellants they show that there have becn selling a 
variety of goods under a variety of trade marks during the period from 1955 to 
1965. The accounts do not disclose that ammonium chloride was ever sold by the 
‘appellants under the trade mark of RLK or what part of the total turnover relates 
to the sales of goods under the impugned letters, In these circumstances, I have 
little hesitation in agreeing with the Assistant Registrar of Trade Marks and holding 
that the letters RLK are registrable neither in Part B ofthe Register as an inherently 
distinctive mark nor in Part A of the register as being inherently capable of dis- 
tinguishing or by reason of the use of the trade mark or of any other circum- 
stances it is so adapted to distinguish. It would then follow that the registration 
of the impugned trade mark was made in the Register without sufficient cause 
and the entry has wrongly remained in the Register and the Assistant Registrar 
was right on the application of the person Beene to expunge the same 
from the Register, 


Lastly it is argued on behalf of the PE that the first respondent cannot 
be regarded as an aggrieved person within the meaning of section 56 of the Act, 
and that his application for rectification before the Assistant Registrar was not 
thaintainable, The expression ‘person aggrieved’ has been liberally construed 
by the Courts, The applicant for AEON has bcen carrying -on trade in the 
same ds as the registered proprictor of the trade mark. The appellants them- 
selves have instituted a suit in O.S. No. 13 of 1966 on the file of the City Civil Court 
of Hyderabad at Sccunderabad, praying for an injunction restraining the first 
respondent from ever manufacturing or sclling ammonium chloride or nav, 
impressed with the trade mark crescent and two stars in a row with the expression 
ICI, Amelo, and also with the devices of three crescents with the expression ‘KCI’ 
impressed. The appellants have complained in paragraph 12 of the plaint in that 
suit that they have suffered very much on account of the first respondent introducing 
the goods under an imitation trade mark, and that the continued use of the. trade 

by the first respondent would cause the appellants incalculable and irre- 
parable injury, which no amount of money could adequately com te. Onthe . 
other hand, the first respondent has in his written statement in the said suit com- 
plained that it is the appellants that have tried to injire them out of malice and 
Jealousy by using the impugned trade mark.. Viewed against the background of 
this dispute there can be little doubt that the applicant for rectification is an aggrieved 
person within the meaning of section 56 of the Act. I therefore repel all the conten- 
tions of the appellants and dismiss this Gi with costs. ; 


V.M.K. Appeal dank 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` PRESENT :—Mnr. Justicg P. R. GoxKULAKRISHNAN. 
N. Tirumalayappa Pillai alias N. T. Pannayar .. Appellani® 


Da 


P. Ramasubramania Pillai and others .. Respondents. 


Madras Hindu Religious and Charitable Endowments Act (XXII of 1959), sections 63 (1) and 
108—Har of suit—Suit for declaration that suit propertids are endowed kattalai proper- 
tiss for performance of certain pujas—Allegation in the plaint that defendants are claiming 
suit properties by virtue of certain Razinama decree to which plaintif was not a party— 
No prayer in the suit for setting aside Raginama decree—Whether swit barred by virtue . 
of Act XXIT of 1959. 


ih Tree ee (V of 1908), sections 2 and 96, Order 41, rule 23 Suit dismissed om `- 


iminary issue as not maintainable by virtue of Act XXII of 1959 and section 92, 
Cal Pree, Code—Whether appeal or revision lies. ? a 


Taking into consideration section 63 (œ) of the Act read with section 108 
of the said ‘Act, it will be clear that the scope of the suit and the decision 
required in the sux will clearly come within the purview and jurisdiction of 
the Deputy Commissioner of the Hindu Religious and Charitable Endowments. 
The present case is not for setting aside any razinama decree but for declaring a 
suit property as absolutely endowed kattalai properties for the performance 
of certain religions. functions. Further in the present case the plaintiffs were ` 
not parties to the suit wherein razinama decree has been passed nor the 
prayer in the suit is för setting aside the said razinama. Held, the declaration 
prayed in the present suit can be easily decided by the Deputy Commissioner 
for Hindu Religious and Charitable Endowments under section 63 (c) of the 
Act and to get such a decision from a civil Court is barred under sectlon 108 
of the Madras Act (XXI of 1959). : 


` Only an appeal lies against the order of the trial Court in this case.. 
Appeal against the order of the District Court, Tirurslveli. dated 2oth March, 
1965 and made in A.S. No. 165 of 1964 (O.S. No. 203 of 1963, District Magistrate 
Court, Tirunelveli). : 
Kumaraswami Pillai, for Appellant. 
Shanmugam, for Respondent. 
The Court delivered the folowing 


Jupament.—The second defendant is the appellant in this appeal. Tbe 
first and the second respondents herein filed O.S. No. 203 of 1963 in the 
District Munsifs Court, Tirunelveli, for a decree declaring the properties set out 
in the suit schedule as absolutely endowed kattalai properties for the perfor- 
mance of Nithiya Pooja, Neivethiyam, etc., in Perumal Koil, Sivan Koil, Kulakarai 


the plaint to the date of delivery of possession.. The plaintiffs inter alia 
fee tas per the registered partition deed dated 2nd February, 1872, 
executed between Arunachalam Pillai his brothers, and sons ek 
Pillai of Puliyoorkurichi village, the schedule properties are a owed 
for the performance of Nithiya pooja, Neivethiyam etc., in Perumal eer. oe 
Koil, Kulakarai Ganapathi Koil and Sastha Hlangava Kannar 


* A.A.O. No. 204 of 1965. 17th December, 1969. 
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Pultyoorlearichi village. -The dedication is absolute and the entire income from 
these properties are to be spent for the said knttalais at Puliyoorkurichi. The 
recitals in the partition deed clearly establish the trust and admit no othen inter- 
pretation. The properties were enjoyed by the first defendant and his father 
only as trustees and not in any other capacity. In short, the properties are to 
be the absolute endowment for the kattalais. The plaintiffs further alleged that 
the first defendant in the suit alienated certain properties either by sale or by 
mortgage with possession to the defendants 3 to 8 in the suit. But those 
alienations in favour of defendants 3 to 8 are void. It is further stated in the 
plaint that the defendants 1 and 2 have obtained razinama decree in O.S. No. 
620 of 1961 on the file of the District Munsif’s Court, Tirunelveli, on 29th 
November, 1962, wherein they have collusively and fraudulently laid their claims 
to those properties by the said decree as if they are thelr own. It is also stated 
that the said decree, if any, would not bind the trust or the plaintiffs.. In fact, 
it is after the said razinama decree, dated 29th November. 1962. the plaintiffs 
were aware of the alienation and the said transaction of the first defendant in res- 
pect of the plaint schedule properties belonging to the trust. With the above said 
allegations O.S. No. 203 of 1963 was filed... 
The District Munsif took up for consideration the first issue in the suit which 
is as follows :— Ba 
“Ts the suit not maintainable by virtue of the provisions of Act (XXII of 
1969) and by virtue of the plaintiffs not having obtained the consent in writing 
of the Advocate-General for instituting the suit ?” 


The District Munsif observing that the dispute arises as to whether the schedule 
property is a religious endowment, whether it is a specific endowment and 
whether this endowment if true is wholly or partly of the religious or secular 
character and whether the property has been given wholly or partly for religious 
uses, that under section 63 of the Hindu Religious and Charitable Endowments Act, 
1959, a Deputy Commissioner has been granted power to enquire into and 
decide the matters, that the proper forum for the decision of these questions 
would be the Deputy Commissioner, that section 69 provides for ths appeal 
to the Commissioner by an aggrieved person of.an order passed by the Deputy 
Commissioner, that any party aggrieved by the order passed by the Commissioner 
has under section 70 of the Act, the right to institute a suit in Court against such 
order, that the Court may modify or cancel such order’ and any party aggrieved 
by a decree of the Court may within 90 days appeal to the High Court, that section 
108 of the Hindu Religious and Charitable Endowment Act, 1959, is a specific 
bar to suits in respect of administration or management of religious or any other 
matter or dispute for determining or deciding which provision is made in this Act 
from being instituted in any Court of law, except under and in conformity with 
the provisions of this Ach, that it is obvious that the plaintiffs who seek to 
establish the suit schedule property ag an endowment must first of all seek, their 
remedies provided for them under the Act and it is only after exhausting the 
remedies granted to them therein, they may sue in this Court held that the plain- 
tiffs in this case must seek the remedies provided for them under the Act before 
taking the present action and as such the suff hag to be dismissed. : 

_ On appeal, the Additional District Judge of Tirunelveli took up for consi 
deration as to whether the suit is maintainable in view of section 108 of Act 
(XXII of 1959). The Additional District Judgé, after going through decision 
in Viratteeswarar Devasthanam v. Ramanathan: which states that it is too much 
to say that the civil Court has lost its jurisdiction to try suits in which such dis- 
putes arose, held that the suit is maintainable: The Additional District Judge, 


. 








1. (1953) 1 M-LJ. 682. 
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after setting aside the decree of the trial Court, remanded the suit ta the lower 
Court for fresh disposal according to law. 
. Against this decision of remand-order of the Additional District Judge, 
eri the second defendant has preferred the above Civil Miscellaneous 
Learned Counsel for the appellant Mr. Kumaraswamf Pillai questions ` the 
remand order on the ground that the main’ suit without the sanction of the 
Advocate-General under sectidn 92 of the ‘Code of Civil Procedure, is not main- 
tainable, that sections 63 and 108 of Act €XXII of 1959) is a bar to the present 
suit and that only a revision lies against thé order of the trial Court and the appeal 
is not maintainable. As regards the argument that only a revision lies, the 
Jearned Counsel Mr. Shanmugbam brings to my fdtice sections 2 and 96 and 
adi 41, rule 23 of the Code of Civil Procedure and argues that only an appeal 
-- I am convinced that only an appeal lies against the order of the trial 
Court in this case and as such I do not find any substance im the argument that 
only a revision lies against the order of the trial Court. om ` 


As regards the argument that section 108 is a bar to the filing of the suit. 
Tearned Counsel for the apnellant hes placed before me the relevant sections of 
the Hindu Religious and Charitable Endowments Act, 1959, and also the facts 
cf the present case. Section 63 is analogous to section 57 of-the-old Act and 
section 108 of the nresent Act is analogous to section 93 of the old Act. Section’ 
63 of the present Act states * 7 i 

“Subject to the rights of suit or appeal hereinafter provided, the Deputy Com- 

missioner shall have power to inquire into and decide the following ‘disputes and 
matters :—~ | 
(a) whether an institution is a religious institution; ` ' 
(b)- weer ones ee eee wese a à 
. (c) whether any property or money is a religious endowment; 
(d) whether any property or money is a specific endowment; 
O) crveasaes eee e 

eR ee eee 

: 5:4 recesso eee wer ' . ; sie 
Section 108 of Act (XXI of 1959) states that no suit or other legal proceed- 
“Ing in respect of the administration dr management of a religious institution or 
‘any other matter or dispute for determining or deciding which provisions is 
made in this Act shall.be instituted in any Court of Law, except under, and 
in conforming with, the provisions of ‘this Act.” 

_ . Taking the facts of the present case into consideration, the plaintiff in . the 

suit has prayed for a decree for declaring the properties set out in the plaint sche- 
dule as absolute endowed kattalai properties for the performance of Nithya Pooja, 

Neivethiyam, etc... kattalais in the Perumal Koil. Stvan Koil. Kulakarai Ganapaih? 

Koil and Sastha Elangavu Kannay Koil at Puliyoorkurichi-Village, Nangumeai 

Taluk and for directing the defendants’1 to 8-to deliver possession of the suit 

properties on behalf of the trust either to the plaintiffs as worshippers or to the 
_lawful trustee of the kattalais. The further prayer in the suit is for directing the 
defendants to pay mesne profits from the date of the plaint to the date of delivery 
` of possession and for costs of the suit. No doubt in the body of the plaint they — 
have alleged with regard to defendants 1 and 2 obtaining a Razinama in O.S. No. 

620 of 1961 on the file of the District Munsif, Tirunelveli on 29th November, 1962 
whercin they.have collusively and fraudulently laid their claims to the no oleate 

ties by the said decreo as if they are their own property. Admittedly the 3 


ad ~ 
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in the suit are not parties to O.S., No.. 620 of 1961.. As for the present suit 
on which the present Civil’ Miscellaneous Appeal has arisen it is a simple one for 
declaring the suit properties as absolute endowed kattalai properties for due per- 
formance of certain pujas. Hence it is declared that the Deputy Commissioner 
has power to decide the prayer made in this suit under section 63 (c) of the Act 
Section 108 specifically mentions that no suit can be fifed in a civil Court when 
a provision is made to decide such dispute in the Madras Act (XXII of 1959) 
itself. Taking into consideration sections 63 (c) of the Act reading with section 
108 of the sad Act, it will be clear that the scope of the suit and ‘the decision 
‘required in the suit will clearly come within the. purview and jurisdiction of the 
Deputy Commissoner of the Hindu Religious and Charitable Endowments., The 
lower appellate Court while remanding the suit after holding that the civil Court 
has jurisdiction to try the suit, referred to the decision cited in Viratteswarar 
Devasthanam v. Ramanathan*.’ In that decision it is clear from the facta of that 
case that a suit had been filed much earlier to the passing ot Act (XIX of 1951), 
Section 93 of Act XIX-of 1951 is analogous to section 108 of the present Act. 
Basheer Ahed Sayeed, J., delivering the judgment i in _Viratteswarar Devasthanam 
v. Ramanathan’, has stated : sph acetate 

“Similarly even section 93 does not appear to have any retrospective effect bo 
as to prevent the trial of a suit already filed and pending at the time the Act 
came into force., It has reference only to suits to be filed under the new Act 
and possibly such suita cannot be filed under this Act after the Act has actually 
come into effect without exhausting the remedies ptovided inthe special Act. 
But before the Act came into force, it cannot be said that suits could not have 
been ‘filed for determining the- relevant- merits in any religious institution is 
wholly or partly religious or secular.. There is no section in the new Act which 
makes section 93 retrospective in effect”... 

‘From the above decision it-will be clear that Basheer Ahmed Sayeed, J., meant 
that section 93 of Act (XIX of 1951) bas specifically- put a bar to a civil suit when 
the disputes involved in the suit-can be filed before T Deputy Commissioner of 
Hindu Religious and Charitable Endowment under section 50-of the then Act. 
But he refused -to apply the said section 93, to the particular case tried by him 
in view of the fact that the dispute and the filing of the suit tried by him was 
much earlier to the passing of section 93 of Act (XIX of 1951). Applying the princi- 
ples evolved in that decision, it is clear that the present case which has arisen 
subsequent to the passing of Act (XXII of 1959) can definitely come under ths 
spirit and the bar mentioned and stated in section 108 of the said Act. The learned 
Counsel for the respondést Mr. Shanmugam has cited Seshu, Reddi v. Rama- 
nena sting and Ramaraghava Reddy v. Seshu Reddi*. and argued that in 

e ae: there lo k oiea Goch iE int ie ecto deae. tad obe ot 
nse tho Deputy Commissioner cannot do the same and only a civil Court can 
‘set aside such a decree, ` Ramaraghava Reddy v, Seshu Reddy* deals with a 
case reported in Seshu Reddi- v.. Ramaraghava Reddy* _. on appeal.. In the 
Supreme Court decision -there is nothing much to support “the propusition taken 
by the learned Counsel for the respondent since that decision deals with section 42 
of the Specific Relief Act-as to whether a suit for a mere declaration will lie or 
not., But the High Court when it disposed of the said case in Seshu Reddy v. 
Ramaraghava Reddy’ held : 

“Whether the plaintiff is entitled to the declaration is a different matter 
el ag soe ea Eon aria ani cs a Meri Ta o T 
Act, it cannot be maintained that present plaintiff could seek the relief 
which he wants, namely, the setting aside of “the compromise decree in O.P. 
L (1955) MET 682. _1:(1967)2 An W.R (S.C) 1: AIR. .1967 


2. 964 Andh. Pra 8.C. 436 
-en SCI 836 | (ise, 2M.LJ. (S.C) 
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Na. 3 of 1950, in a proceeding under section 57 of that Act. There can be 
little doubt that a Deputy Commissioner, acting under section 57 has no 
jurisdiction to go into the validity of a compromise decree., It is beyond the 
scope of his powers vested under section 57. If so much is conceded, the 
conclusion becomes inescapable that the present suit, in which the primary 
. Tliet sought for ia the setting aside of the compromise decree, can only be 


io kan ee cee A Sesku Reddy v. Rama- 
raghqvg Reddy! can be made applicable to the facts of the present case. Tha 


relief sought for in the present case is not for setting aside any razinama: 


pumary 

decree but for declaring a suit property as absolutely endowed katialaı properties 
for the performance of certain religious functions., Further in the present case 
the plaintiffs were not parties ta the suit wherein razinama decree hag been 
passed nor the prayer in the suit is for setting aside the said razinama., The 
declaration prayed for in the present suit can be easily decided’ by the Deputy, 
Commissioneg fon Hindu Religious and Charitable Endowments under section 63 
(c) of the Act and to get such a decision from a civil Court is already barred 
` under section 108 of the Madras Act XXII of 1959.; In Tirwnalaisami v. Villagers 


of Kadambur* Natesan, J., delivering the’ judgment ón behalf of the Bench has À- 


stated : 

IEE aa: nobody e pum tention tint vin present auit relates 4 the edininiadation 
or management of a religious institution, The next question is whether the 
suit relates to any other mattes or dispute for determining or deciding which 
provision is made in the Act., Clearly there is no provision in the Act for 
determination of the dispute as raised in the suit, This ig a simple suit by the 
. landlord against his tenant who sets up title ina third party. Relief is no doubt 
claimed also against the person who happens to be one of the trustees of the 
institution on the averment that he is interfering with the lawful title and the 
_ realisation of the rent by the plaintiff from the second defendant Board, Undeg 
- section 9, Civil Procedure Code, a litigant having a grievance of a civil nature 
- has independently of any statute, a right to institute a suit in a civil Court 
- under the pnovisiona of the Civil Procedure Code, unless cognisance of the suit 
- is either expressly or impliedly barred. If a suit is otherwise within the 
jurisdiction of the civil Court tha person who seeks to oust the jurisdiction 
‘ot that Court must affirmatively establish the bar, every presumption being in 
favour of the jurisdiotion of the Court, Exclusion of the jurisdiction of a 
civil Court in a case where a person asserts a right and seeks remedy cannot 
be readily inferred. Exclusion of the suit in question from the cognisance of 
- the Coure must be either expreesly expressed or clearly and necessaniy implied. 
A reading of section 93 shows that it doca not impose “an absolute bar on the 
. maintainability of a suit in a civil Court., Ht provides that a suit of the nature 
contemplated therein can be instituted only in conformity with the 

of the Act. Clearly a suit or other logal Proceedings 1n P of matters 








"4. ALR. 1964 Andh. Pra. 1 Mad. 108._ 
2. LLR. (1968) 3 Mad. 638 PAIR. 1969 
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must be instituted under and in conformity with the provisions of the Act., 
This last limb of the section brings out that the restriction on suits or other 
legal proceedings, is in respect of matters for which ision is made in the 
Act. It cannot mean that suits of the category fon instituting which, no 
provision is made in the Act are barred., Thére can be suits not covered by 
the Act and aggrieved parties Will be deprived of all remedies where no pro- 
vision is made undex the Act for securing the relief they desire and at the same 
time it should be held that remedies outside the Act are barred., Section 93 
clearly bars only those suits for which provision has been made in the Act 
and it does not prohibit the institution of suits under the general law which 
do not fall under the scope of any of the sections of the Act.” 


It is clear from the reading of the above passage in Tiramulaisami v. Villagers 
af Kadambar: the facts of the said case are completely different from the facts 
of the present case. In that case Natesan, J., has stated that there is no provi- 
sion in the Act for the determination of the dispute as raised in that suit. But 
in the present case there is a clear provision under section 63 (c) of the Act for 
decermination of the dispute raised in the suit, The principle laid down in that 
decision is clear to the effect that section 93 which is analogous to the present 
section 108 is a clear bar to those suits for which provision has been made in 
the Act, Applying the principle it is clear that for deciding the dispute and 
giving a decision fon the prayer raised in that suit, there is a provision under 
section 63 (c) in the Act itself. 


The next argument advanced by Mr. Kumaraswami Pillai, the advocate for 
the appellant is that the suit itself is not maintainable without the sanction of 
the Advocate-General as pen sections 92, and 93 of the Code of Civik Procedure., 
Mr. Shanmugam, the advocate for the respondent brings to my noticg undeg 
section 5 ‘(e) of the Act XXII of 1959 which states : 


“The following enactment shall cease to apply to Hindu religious institutions 
and endowments, namely., 


sera tenet cise 108 Tei oo seed that the 
“civil Court has jurisdiction, in that caso, the dispute must be taken out of. the 

of thie nda neous Dosa raes and Bee ee eee mea 
sections 92 and 93 must be made applicable to the suit. ` 


by virtue of the provisions of Act XXII of 1959., In the circumstances of the 
present case, there will be no order-as to costs. Dea 


S.V.J. i Appeal a'lowed. 





1- IĻ-R. (1968) 3 Mad. 638 : ALR. 1969 Mad. 108; 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Josta M. NATESAN: 
The [adian Overseas Bank Ltd., Kombakonaii, =- e “is Appellani® 


D. 
S.K. Ramalingani Chettiar'and another SE «i . Respondent . 


Contract—c.t.f. contract—Provision for payment “ynder an A A letter of credit in 
accordance with its term —Letter of credit mentionmg that insurance should cover thsft and 
~ pilferage—Seller despatching goods by sea—Bill of lading disclosing “ Drums fold and 
-> ‘second hand, steamer not responsiblé for shortage or damage”’—Insurance policy not 
: covering theft and pilferag P Steringa dea te Pieri Sr fy hae for danas 
Duty of banker=Liability of Banker ‘and 

This is a case of cif contract with provisions for payment under an irrevocg- 
ble letter of credit entitling the seller to negotiate and obtain payment on presenta- 
‘tion of the-documents in accordance with the instructions contained in the letter 
of credit. In such a case the banker owes a duty to the buyer, to reject the docu- 
- ments-which do not conform to the terms of the instructions given for the reopening 
of the letter of credit. It is equally well settled that the seller; the beneficiary 
under the.credit, must also carry out the terms of his contract with the issuing 
. banker. If he fails to conform to the conditions and requirements under which 
_ the credit is to become available, the bank can properly refuse to honour his bill 
The bank’s obligation is a dual one.- It engages with the seller that, if the docu- 
ments tendered conform to the requirements of the letter of credit, it will accept 
the accompanying draft. At the same time the bank also engages with the 
principal that, if the documents do not conform to the contract in the application 
-> Of letter of credit, it will refuse to accept the accompan’ ‘draft. A bank under a 
letter’of credit is thus under a‘duty to the buyer to reject ents not in accord~ 
- ance-with the instructions, say, a foul bill of lading or an insurance policy not in 
accordance with instructions. In the absence’dfany provision to the contrary, 
the policy should be one which is the usual contract of insurance in the trade 
in question. But, if there are special terms in the credit, it is. the duty of the seller 

to tender a valid policy of insurance in accordance with the terms. 


` Ön facts, the bill of lading qualified the merchandise conveyed by stating ‘drums 

old and second hand’. Steamer is not responsible for the shortage or damage. 

There can be no ‘doubt that the qualification makes the bill of lading an unclean 

- one. It is well established that, even if there is no specific injunction that the 

bill must be a clean one, when a credit calls for a bill of lading, it ordinarily 

means clean bill of lading.. The expression “ clean bill of lading” is not a term 

. -of art and it is generally taken to mean a bill which contains no reservation as 

. to the apparent good order and condition of-the goods or packing. A defect in 
packing, if noted in a bill of lading, would render it an unclean bill. 


Held, the first defendant (banker) was negligent in „accepting the unclean bill 
of lading tendered by the seller. 


The reference in the printed form of ‘policy to EER pirates, robbers 
and thieves, it is Well understood in marine insurance law, would not cover theft 
and pilferage. © 

(On facts held), if the first defendant had been prudent and alert as in duty bound 

_ to the customer, it should haye rejected the documents. If there had been proper 
insurance cover, the plaintiff would not have_suffered the damage in question. 
The and defendant who was under duty bound to tender documents in accordance 
with the contract and instructions, had failedin hisduty. A buyer could ratify the 
action of the bank notwithstanding irregularities in the documents. But there is 
nothing in the conduct of the plaintiff frum which the intention which is necessary 





* S.A. Nos. 1821 of 1964 and 106 of 1965. . 7 9th February, 1970, 


dI) INDIAN OVERSEAS BANK LTD: F. RAMALINGAM CHETTIAR (Natesan, J.) -289 


to the concept of ratification can þe implied.. The liability of both the defendants 
has been clearly made out. The first defendant would certainly not be liable, 
if the documents tendered had been apparently in order. But, on the face of 
the documents, they are not in order and do not conform to the specifications of 
the buyer. He had negotiated the documents at his peril. The immunity which a 
banker has when he pays against documents in apparent.good order, cannot obvi- 
ously authorise payment on presentation of an unclean bill of lading or an insurance 
policy'on the face of it not in accordance with the instructions of the buyer. 


Appeals against the decree of the Court of the Subordinate Judge, 
Kumbakonam, in Appeal Suit No. 8 of 1964 preferred against the decree of the Court 
of the District Munsif of Kumbakonam in, Original Suit No. 361 of 1962. 

K.S. Naidu, and G. Ramakrishnan, for Appellant. a 

K. Sarvabhauman, R. Gangatharan, S.K-L, Ratan and B.T. Seshadri, for Respondents. 

The Court delivered the following 


Jovaeenr :—These two second appeals arise out of a suit for recovery of 

on a sale of goods through an irrevocable letter of credit. The plaintiff the first 
respondent in the two second appeals, is the buyer of the goods. The appellant 
in S.A.No. 1821 of 1964 the first defendant in the suit, is the banker who issued the 
Letter of Credit and the appellant in S.A.No. 106 of 1965 the and defendant in the 
suit, is the seller. The plaintiff who had a permit for the purchase of brass scraps 
issued to him by SONE RSER toate order with the 2nd defendant, a licensed 
importer of the controlled co ity at Calcutta, for the despatch of 7tons 10 cwts. 
brass scraps from Calcutta to Kumbakonam. For payment, he applied to the 
first defendant-bank at its branch in Kumbakonam for opening a Letter of Credit in 
favour of the 2nd defendant with the consent of the latter. Under the terms of the 
Letter of Credit., the first defendant-bank at Calcutta is authorised to negotiate the 
and defendant’s draft at sight drawn on the plaintiff to the extent in all of Rs. 22,500 
for full invoice value of 7 tors and 10 cwta. of brass scraps to be despatched from 
Calcutta to Kumbakonam, all shipments being made on or before gth December, 
1960 mI presentation of the bill and the specified documents on or before gth 
December, 1980 covering the merchandise. The documents mentioned in the 
said , Letter of Credit are: : . a2 i f 

(a) Signed commercial invoice in duplicate ; 

(b) Complete sets of “ clean on Board Railway receipt to order of the Indian 
Overseas Bank Ltd.” (1st defendant) and marked “freight paid ”; 


(c) Transit insurance policy or certificate of insurance including war risk 
for 10 per cent. over C.I.F. invoice value claims payable at Madras or Kumbakonam. 
‘The special instructions in-the said Letter of Credit contain inter alia the following: 


“ Please note that Insurance should cover risks of war, marine, theft, pilferage, 
non-delivery, civil commotion, strikes, riots, warchouse to warchouse clause and 
transhipment.” : 


Exhibit A-1 is the Letter of Credit issued by the first defendant-bank. The parties 
originally intended the despatch of the goods through railway, and due to non- 
availability of railway wagons, there was mutual agreement between the parties 
for the despatch of the goods by ship. There is no dipute that in the circumstances 
the seller had to tender, complete sets of “on Board bills of lading’. Though the 
date for tender of the documents was originally fixed as gth December, 1960 after 
several earlier extensions by Exhibit A-3 dated 2nd June, 1961 it was extended 
finally upto goth July, 1961. The consignment was actually shipped from Calcutta 
on rath June, 1961. Exhibit B-10 is a letter by the plaintiff to the first defendant 
through the Kumbakonam- branch for amendment of the letter of Credit to- enable 
carriage by ship up to Madras and- from there to Kumbhakonam by. rail.:, In all 
the advises extending the date of credit and in Exhibit B-10 there is specific instruc- 
37 
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tion that all other conditions remain unchanged. While intimating that the des- 
patch of the goods by steamer from Calcutta to Madras should be duly insured for 
10 per cent, over the invoice value covering usual risks, including war risks, and 
permitting part shipments, Exhibit B-4 confirms that all other conditions remain 
unchanged. Exhibit A-6 is the bill of eee Exhibit A-1o0, the insurance policy 
and Exhibit A-9, the invoice, The goods had been packed in 48 drums and when 
they arrived, six of the drums were found in damaged condition. When the entire 
consignment was weighed, there was a shortage of 27 cwts. 1 q. The survey 
report, dated grd July, 1961, showed that the shortage was due to pilferage on account 
of the damaged drums. In the bill of lading relating to the suit consignment a 
special note was made : “ Drums old and second hand. Steamer is not responsi- 
ble-for the shortage or damage.” The insurance policy Exhibit A-1o did not cover 
the risk by theft and pilferage. In these circumstances, the plaintiff laid his claim 
for against defendants 1 and 2 on two counts. Firstly, the plaintiff charged 
the first defendant with negligence in not insisting upon a clean bill of lading and 
accepting a foul bill of lading. Secondly, he charged the first defendant with a 
failure to scrutinise the insurance policy and to see whether it covered theft and 
pilferage, when the instructions were specifically for such cover. The and defen- 
dant is made liable for damages for negotiating and obtaining payments on the basis 
of a foul bill of lading and a policy of insurance not covering the risks in terms of 


the Letter of Credit. - i ; 


This is a casc of c.if. contract with provisions for payment under an irrevoca- 
ble Letter of Credit entitling the seller. to negotiate and obtain payment on presenta- 
tion of the documents in accordance with the instructions contained in the Letter of 
Credit. In such a case the banker owes a duty to the buyer, to reject the documents 
which do not conform to the terms of the instructions given for the opening of Letter 
of Credit. It is equally well-settled that the seller, the beneficiary under the credit, 
must also carry out the terms of his contract with the issuing banker. If he fails 
to conform to the conditions and requirements under which the credit is to become 
available, the bank can properly refuse to honour his bill, The bank’s obliga- 
tion isa dualone. It engages with the seller that, ifthe documents tendered conform 
to the requirements of the Letter of Credit, it will accept the accompanying draft. 
At the same time the bank also engages with the principal that, if the documents do 
not conform to the contract in the application for Letter of Credit, it will refuse to 
accept the accompanying draft. A bank under a Letter of Credit is thus under a 
duty to the buyer to reject documents not in accordance with the instructions, say. 
a foul bill of lading or an insurance policy not in accordance with instructions. In 
the absence of any provision to the contrary, the policy should be one which is 
the usual contract of insurance in the trade in question. But, if there are special 
terms in the credit, it is the duty of the seller to tender a valid policy of insurance in. 
accordance with the ‘terms. In Halsbury’s Laws of England, Simond’s Edition. 
Volume 34, at page 185, it is said: - 


“ It is often made a condition of a mercantile contract that the buyer shall pay 
for thé goods by means of a confirmed credit,and it is then the duty of the buyer to 
procure his bank known as the issuing or originating bank to issue an irrevocable 
credit in favour of the seller by which the bank undertakes to the seller, cither 
directly or through another bank in the seller’s country known as the correspon- 
dent or negotiating bank, to accept drafts drawn upon it for the price of the goods 
against tender by the seller of the shipping documents, The contractual relation- 
ship between the issuing bank and the buyer is defined by the terms of the agres- 
ment between them under which the letter opening the credit is issued; and as 
between, the seller and the bank, the issue of the credit duly notified to the seller 
creates a new contractual nexus and renders the Bank directly liable to the seller 
to pay the purchase price or accept the bill of exchange upon tender of the docu- 


ments.’ 
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In Gutterridge’s the Law of Bankers’ Commercial Credits, grd Edition at page 68, 
the banker’s duty is defined thus: 


“ It is, broadly speaking, the duty of the barker to scrutinise the documents 
tendered to him by the beneficiary under the credit or by the intermediary banker ; 
and to check them carefully with the instructions which he has received from hig 
customer, and which, presumably, he has faithfully embodied in his credit or his 
credit instructions to his correspondent bank. Any default in this respect will 
debar him from claiming reimbursement by the customer of any amount which 
may be paid against the documents and will also cause him to forfeit his right to 
remuneration.” 


Quoting from English Scottish and Australasian Bank v. Bank of South Africa, in Chitty 
on Contracts, Volume IT, 22nd Edition, para. 412 at page 210 it is said : 

“ It is elementary to say that a person who establishes any reliance on a letter of 
credit must do so in exact compliance with its terms. It is also elementary to 
say that a bank is not bound or indeed entitled to honour drafts presented to 
it under a letter of Credit unless those drafts with the accompanying documents 
are in strict accord with the credit as is opened.” 


Now, the Letter of Credit, Exhibit A-1 requires complete sets of clean bill of lading. 
Originally, the parties contemplated transit by railway and subsequently, it was 
agreed that the carriage of the merchandise shall be by shipment. For one thing, as 
stated already, the bill of lading qualified the merchandise conveyed by stati 
‘drums old and second hand? ‘steamer is not responsible for the shortage or damage.’ 
There can be no doubt that this qualification makes the bill of lading an unclean 
one. It is well established that, even if there is no specific instruction that the bill 
must be a clean one, when a Credit calls for a bill of lading, it ordinarily means 
clean bill of lading. The expression “clean bill of lading” is not a term of art 
and it is generally taken to mean a bill which contains no reservation asto the appa- 
rent good order and condition of the goodsor packing. Gutterridge points out at 
page 79 that, when considering the ‘ cleanness’ of a bill of lading in relation to its 
tender under a documentary credit, the test of * cleanness’ is wider, and that a banker 
would be wrong to accept without authority a bill which was or might be prejudicial, 
beyond the normal, to ‘the buyer. The definition of a clean bill of lading, from. 
the point of view of bankers, is set out in Article 18 of the Uniform Customs, and 
Practice for Commercial Documentary Credits and reads : j 

“ Shipping documents bearing reservations as to the apparent good order and 

conditions of the goods and the packaging may be refused. 
A clean shipping document is one which bears no superimposed clauses declaring 
a defective condition of the goods or packaging ”. 

In British Imex Industries v. Midland Bank*, Salmon, J., observed : 


The letter of credit stipulated that payment would be made against bills of 
lading without qualification, The plaintiffs suggest that this does not necessarily 
mean clean bills oflading. In my judgment, when a credit calls for bills of lading, 

. in normal circumstances it means clean bills of Jading. I think that in normal 
circumstances the ordinary businessman who undertakes to pay against the 
presentation of bills of lading means clean bills oflading; and he would probably 
consider that that was so obvious to any other businessman that it’was hardly 
necessary to state it............ 

“ A ‘clean bill of lading ’, has never been exhaustively defined, and I certainly 
do not propose to attempt that task now. I incline to the view, however, that a 
clean bill of lading, is one that does not contain any reservation, as to the apparent 
good order or condition of the goods or the packing. ” 


With reference to addition in a bill of lading to the words “shipped in good order and 
condition, ” either the words “weight, value and contentsunknown ” or “quantity 
p LL LCC CC LC a a ee nen 


1. (1922) 13 LL.L.R. 21 at 24. 2. (1958) 1 AN E.R. 264 at 268. 
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dnd quality unknown ” or both by the master or broker, in Scrutton on Charter- 
parties and Bills of Lading, 17th Edition, at page 155-156 we find the following ins- 
tructive passage : 

‘ The insertion in addition to the first, of either or both of the last two clauses in - 
the bill of lading by the master or broker repudiates his liability for any descrip- 
tion of the weight or contents, etc., of the goods contained in the bill of lading; but 
he is bound to carry and deliver safely the goods received by him, whatever their 
contents or weight may be. 


These clauses (shipped in good order and condition) only admit as against the 
shipowner that a package was shipped externally to all appearances in good condi- 
tion. A mate’s receipt or bill of lading which qualifies this admission is not a 
“ clean receipt’ or a “‘clean bill of lading.” i i 


If such goods are delivered damaged the shipper must give prima facie evidence 
either that they were shipped in good condition internally or that the damage 
resulted from some cause for which the ship-owner is liable. ” 


“Here, the bill of lading clearly qualified the packing and exonerates the steamer from 
all responsibility for shortage and damage. Whether the ship-owner could have 

lawfully done so is not the point. As pointed out by this Court in Ths Ellerman 

and Bucknall Steamship Co., Lid. v. Sha Bhagajes1, a defect in packing, if noted in a bill 
of lading, would render it an unclean bill, In that case, the question was as to the 

liability of a shipowner for non-disclosure in the bill of lading of a fact relating to the 
-condition of the packages reccived by him for carriage by sea. The mate’s receipt 
in the case which was given on delivery of the goods by the shipowner described the 
as “re-used drums”. The seller, evidently apprehending that the des- 

cription of the package in the mate’s bill if entered in the Bill of ing would not 

facilitate his obtaining money under the Letter of Credit, requested the shipowner to 
issue clean bill of lading not mentioning that the goods were sent in “re-used 
drums” but merely mentioning them as drums. The shipowner acceded 

-to the request, while safeguarding himself by obtaining a letter of indemnity from the 
seller. It was pointed out that, if the words “‘ re-used drums” had been used, the 

apparent good order would be qualified by these words and the bill of lading would 
be rendered an unclean bill. In Armstrong v. Allan Bros*, there was a consignment 

-of linseed oil which was described in the mate’s receipt as being contained in “old 
casks”, The shipper wanted a clean receipt to be given ; but the shipowner gave 

-only a receipt with an endorsement that the oil ‘was contained in “old casks”, It 
was held that the endorsement prevented the miate’s receipt from being a clean one, 

notwithstanding the fact that linseed oil was stated to have been always shipped in 

casks scasoned by having carried petroleum, and ‘that new casks were unfit for that 

purpose. This decision emphasises that, where the word “old” is used in the bill 
of lading or mate’s receipt with reference to packing it would be an unclean'bill of 

lading. Another instructive case is the decision in Bank Melli Iran v. Barclays Bank’, 

where the plaintiffs, a Persian Bank, authorised the defendants to issue a Letter of 
‘Credit for £ 40,000 representing the value of “ 100 new Chevrolet trucks” against 
‘the delivery of the documents, namely, delivery order, insurance policy, invoice and 
U.S.A. Government Undertaking that the trucks were new. The bank paid the 
amounts against the’dociments tendered. But the delivery order for the trucks des- 
cribed them as “ new-good ” the invoice stated them to be “in new condition ”, 
-while the certificate from the U.S.A. Government described them as “ new-Good 
‘trucks’, - Mc Nair J., held that none of the phrases “in new condition ”, “ new- 
-Good ” and “ new good ” was equivalent to “ new ” and that the documents against 
-which the payment was made were not in accordance with the bank’s mandate, 
In substance, the rule is that there is no room for documents which are almost the 

samo or which will do just as well. In Bank Melli Iran’s Case*, the plaintiffs, however, 





-1. (4961) 2 MLJ. 9T: LLR.U961) Mad. ` 2. 67 LT. 417. x 
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failed as on its facts it was held that by their conduct they had ratified the deferndant’s 
acceptance of the documents tendered. Gutterridge at page 68, in the foot-note, 

cites Laudist v, American Exchange, National Bank}, as enunciating : “The bank has the 

power and is subject to the limitations which are given and imposed by the customer’s’ 
authority. Ifit keeps within the powers conferred, it is protected in the payment of 
the draft, Lf it transgresses those limjtations, it pays at its peril’ In M/s. V/O. 

Tractors Export, Moscow v. M/s Tarapores & Co.*, this Court observed : 

“ When the documents are produced by the seller firm, the banker is bound to, 
honour the Letter of Credit, so-long as they are in exact compliance with the 
terms of the credit. But the banker can, and should, scrutinise-the documents 
with meticulous care, to satisfy himself about this, The maxim ds minimus non curat 
lex cannot be invoked, where the payment is made’ by Letter of Credit. ” 


In these circumstances, there is no doubt that the first defendant was negligent in- 
accepting the unclean bill of lading tendered hy the seller. 


Next, coming to the policy of insurance, the buyer had expressly asked for an 
insurance that would cover risks of war, marine, theft, pilferage, etc. But the insu- 
rance policy tendered does not cover theft and pilferage. The reference in the print- 
ed form of policy to perils against pirates, rovers and thieves, it is well understood in 
marine insurance law, would not cover theft and pilferage. . Arnould’s Marine 
Insurance, Vol. 10, at page 793, has this to say on the matter: “ As to thieves, it is 
provided by the Rules for Construction of the Policy that the term “ does not cover , 
clandestine theft or a theft committed by any one of the ship’s company, whether 
crew or passengers, The theft that is insured against in the policy means that which 
is accompanied by violence and not simple th “The learned author points out 
that it is now customary for cargo policies to contain a “ theft and pilfer ” clause _ 
whereby these risks are expressly covered, and that pilferage, as distinct rom thot, 
appears to indicate a theft made in secret, and also the taking of a small part only 
enie than the whole. The survey report Exhibit B-17 says that the shortage of the 
goods is due to pilferage. Despite the instructions, the insurance policy has not 
covered theft or pilferage, The evidence shows that there has been no loss in transit . 
through rail. There was an attempt by the plaintiff along wih the first defendant to 
make a claim on the Insurance Company. But the claim was not entertained, as 
there was no Clause in the insurance policy covering theft or pilferage. In Yil v. 
Scott Robson?, cattle were brought at Buenos Ayres c.i.f. for shipment to Durban. Un- 
der the contract the seller to insure “ against all risks ”. The seller obtained a 
policy which contained a warranty against “ capture, seizure and detention, and the. 
co ces thereof”. Disease broke out among the cattle on the voyage. ` 
arrival at Durban the authorities, forbade their landing and they had to be destroy- 
ed. In an action by the buyer'against the seller for breach of contract to insure 
‘against all risks’, it was held that the buyer was entitled to damages, though the 
policy did not insure against the particular risk which befell the cattle and which. 
was said to be a well-known and obvious risk in the circumstances of the case. A 
reference to Gutterridge would show that ‘‘all risks” policy means something more 
than “all marine risks.” x : ; 

There is reference in the records to the first defendant-bank accepting the docu- 
ments taking a guarantee from the seller’s bank, and the evidence of the agent of the 
first defencant-bank, Kumbakonam (D.W.2), makes it clear that the first defendant- 
bank felt that. the documents, bill of lading and the insurance policy, were not in. 
terms of the Letter of Credit. D.W. 2 deposes : 

“Exhibit A-r cannot be taken as a clean bill of lading as it contains a clause ` 
about non-liability for damages. As it is not a clean bill of lading, our Calcutta 
Branch took a guarantee from the French Bank representing the sellers. The 
Calcutta Branch informed me that a letter of guarantee had been obtained, The 





“1. BONY. -3. L,R. (1908) 1 KB. 270. 
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ee letter was also necessitated because of the absence of insurance cover 
or th 


eft and pilferage.” 


The consciousness of the first deferndant-bank and the seller can be taken as the true 
interpretation of the buyer’s requirement as to the documents. It follows from the 
foregoing discussion that, if the Brat defendant had been prudent and alert as in duty 
bound to the customer, it should have rejected the documents. If there had been 
proper insurance cover, the plaintiff would not have suffered the damage in question. 
The 2nd defendant who was under duty bound to tender documents in accordance 
with the contract and instructions, had failed in his duty. In Pannalal Fankidas v. 
Mohanlal, with reference to a case of failure on the part of the agent to insure goods 
for the principal in spite of the specific instruction to do so, it was observed that by 
his misconduct in not having insured the goods he incurred a liability. The measure 
of damages in such a case, it is said, would be the loss suffered by the principal on 
account of the goods not being insured. 


On behalf of the defendants a question of estoppel was raised. A case was 
trotted out that the guarantee taken from what is referred as the French Bank, the 
2nd defendant’s banker, had been discharged on instructions from the plaintiff. As 
the appellate Court points out, there is no documentary evidence regarding the 

ntee by the French Bank at Calcutta or discharge of the same. The appellate 

t, having regard to the evidence and the failure of the defendants to put forward 
any such case in the written statement, rejected the case that the guarantee was dis- 
charged on instructions from the plain D.W. 2 states that he does not recollect if 
he informed the plaintiff about any guarantee obtained from the French Bank by 
the first defendant at Calcutta, But D.W. 2 would have iè that on the date of pay- 
ment made by the plaintiff he addressed the Calcutta Branch to release the guarantee. 
Such a letter would certainly be available., if there is truth init. In the circum- 
stances, the appellate Court rightly overruled this defence. 


Another case put forward is that the plaintiffs son was at Calcutta at the time 
of shipment, and that on his approval the goods were despatched by ship. It is also 
moga that the insurance policy was taken with his knowledge. But it is estab- 
lished that the plaintiff’s son reached Calcutta at about 1 P.. on 20th June, 1961 and 
the ce despatched on 12th June, 1961 itself. In fact, the goods arrived at 
Ma Harbour on 2oth June, 1961. The appellate Court indicates this as the des- 
porate extreme to which the 2nd defendant is prepared to go, to avoid liability. I 
am unable to see any room for raising an estoppel against the plaintiff in the matter,. 
having regard to the facts and circumstances which have been considered in detail 
by the appellate Court. None of the defendants has changed position in any way 
on account of the conduct on the part of the plaintiff in the matter. True, the plain- 
tiff could have rejected the goods. He could have rejected the documents. But 
there is no conscious acceptance of the documents by the plaintiff with their defects. 
It must be noted that he cleared the goods through the first defendant’s own clearing 
agents the third defendant and the moment he became aware of the damage to the 
goods he took action. He had instructed the Kumbakonam branch of the first de- 
fendant with which he was corresponding, to send the relevant papers to their Madras 
Branch for clearance of the goods at Madras and railway booking to Kumbakonam 
Exhibit A-11 and Exhibit B-13. The contract is a c.i.f. contract and he has chosen 
to claim the damages he has suffered by reason of the breach of the terms by the 2nd 
defendant and the breach of duty on the part of the first defendant. Truc, a buyer 
could ratify the action of the bank notwithstanding irregularities in the documents. 
But there is nothing in the conduct of the plaintiff from which the intention which is 
necessary to the concept of ratification can be implied. 


For the plaintiff it is contended that two other documents, particularly the 
packing list, ought to have been tendered. The appellate Court is of the view that 





1. (1951) 1 M.L J. 314 : (1950) S.C.R. 979 : (1951) S.C.J. 149. 


11] GANAPATHI MUDALIAR V. PONNUSWAMI KOUNDAR 295 


the packing list is one of the documents that was called for by the buyer’s mandate. 
It is unnecessary to examine this aspect of the case, The liability of both the defen- 
dants has been clearly made out. The first defendant would certainly not be liable, 
if the documents tendered had been apparently in order. But, on the face of the 
documents, they are not in order and do not conform to the specifications of the 
buyer. He had negotiated the documents at his peril. The immunity which a 
banker has when he pays against documents in apparent good order, cannot obvious- 
ly authorise payment on presentation, of anunclean bill o Bang or an inguance poli- 
cy on the face of it not in accordance with the instructions of the buyer. On the 
quantum of damages, there cannot be and there is no argument. 


In the result the second appeals fail and are dismissed. The plaintiff shall have 
half costs in each second appeal, 


No leave, . 
S.V.J. a Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—Mr. Jostiag G. RAMANUJAM. 
Ganapathi Mudaliar ; E Appellant® 


U. 


Ponnuswami Koundar and others - p Respondents. 


Civil Procedure Code (V of 1908), section g1—Public Strest—Right to obstruct whether can be 
acquired—Obstruction caused by spreading warps on margin of roads depriving owners of 
properties adjoining the street of access—Sanction under section 91, whether necessary, to 


Where a complaint is made by an individual or a representative body under 
Order 1, rule 8 Civil Procedure Code of an actionable wrong or of a special d 
or inconvenience apart from the inconvenience or damage caused to the public 
in general, by reason of a public nuisance, a suit is maintainable and section 91, 
Civil Procedure Code will not be a bar. 


Admittedly the street in question is a public one over which all the members of 
the public have a right to pass and re-pass and a right to obstruct it cannot be 
acquired either by custom or prescription, nor even by a grant. The right of 
passage exists on the whole street which is normally presumed to extend upto the 
private property on either side. The obstruction of the right of passage may be 
a public nuisance and in the absence of a special damage, i.e., damage peculiar 
and particular to the plaintiffs and different from the damage suffered by the 
public, the only civil remedy is by way of a suit under section 91, Civil Procedure 
Code. But where an obstruction is caused in the public street as in the case 
depriving the plaintiffs of their right of access to and from their dwelling houses, 
they could sue for invasion or interference of that right. In such cases, the damage 
is caused directly by. obstruction of their access and a suit in respect of it will lie 
without proof of special damage or without the sanction under section 91, Civil 
Procedure Code. 7 


A normal user of the public street like walking on it, is a user that could not be 
obstructed to and if obstruction takes place, a suit under Order 1, rule 8 would 
lic without the consent under section g1, Civil Procedure Code and without 
proof of actual or special damage. The right of the owner of the property ad- 
joining a public street to’ have access to the street is totally different from the 
right of passage along the public street. The former is a private right of property 
and any obstruction thereto is actionable, whereas the latter is a public right 
and no action will lie for an obstruction in the absence of proof of special 
or santion under section 91 {1) Civil Procedure Code. Sub-section (2) of section 
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gı makes it clear that sub-section Q 1) does not limit or otherwise affect any right 
of suit which may exist independently of section gr. 


ne aS the Decree of the Court of the First Additional Subordinate 
Appeal Suit No. 339 of 1964, preferred against the Decree of 
K nea the District Munsif of Tirukoilur in Original Suit No. 120 of 1963- 


S. Krishnamurthi Ayyar and A. Remanuja Ayyangar, for Appellant. 
S. Sitarama Ayyar and S. Rajarama Iyer, for Respondents, i 
The Court delivered the following 


Jupvouent :—The first defendant in O.S. No, 120 of 1963 on the file of Cn 
District Munsif*s Court, Tirukoilur is the appellant before me. The suit was filed 
by the plaintiffs for themselves and as representatives of the villagers of Elrampattu 
under Order 1, rule 8, Civil Procedure Code, for a permanent injunction restrain- 
ing the defendants from putting up warps on both the margins of the north street 
of Elrampatty Village and thereby causing obstruction and inconvenience to the 
free flow of traffic along the street. It is the plaintiffs case that there are 22 
houses abutting the north street on the northern side and four houses on the opposite 
side and that the defendants are causing obstruction, in the said north street by 
spreading out their warps on strect margins on cither side of the street thus inter- 
fering with the right of access of the house owners on either side of the street. The 
plaintiffs wanted an injunction for removal of this obstruction on the said street 
by spreading out the warps. The’ defence case is that the defendants have a custo- 
mary right to spread out the warps in the street mar in the places marked 
A B and C D in the Commissioner’s plan Exhibit C-2. he defence also contends 
that the suit is bad for the reason that the plaintiffs have not obtained sanction of 
the Advocate General under section g1 of the Code of Civil Procedure and that 
the plaintiffs have not suffered any special damage so as to entitle thém for the 
reliefs claimed in the suit. 


' The trial Court after going through the evidence on record in some detail has 
held (i that the alleged customary right pleaded by the defendants to spread out 
the s along the margins of the north street, was not proved, (2) that the 
plaintifis are watitled to file the suit in a representative capacity under Order 1, 
rule 8 Civil Procedure Code, for the reliefs claimed and (g) that the ore of 
the house on cither side of the street had in fact suffered injury and Aces 
on account of the ves out of the warps on the northern side of the north street 
in question, though such spreading of the warps might not be a hindrance for the 
egress or ingress of the residents of the locality. 


On appeal, the learned Subordinate Judge, Cuddalore, agreed with the findings 
arrived at by the trial Court and dismissed the appeal, It is against these Concurrent 
decrees and judgments of the Courts below the present appeal has been filed. 


With reference to the defence plea of customary right, it is found that in the 
past, warps were laid to a length of 120 feet and only recently they were being laid 
to a length of 213 feet, that the warp normally occupied a width of 6 feet 4 inches 
leaving a space of 5 feet between the houses and the warps and that when the warp 
was laid, the inmates of the houses situated on that side of the street could not step 
into or step out of their houses directly from or into the street. The Commissioner 
finds that the length of the north street is about 314 feet excluding the thr 
floor lying at its eastern end, the breadth ofthe street varies from 20 feet to 100 feet, 
that it is One of the main streets in the village and that normally the stand for 
spreading the warp is erected at a distance of 35 feet away from the eastern end of 
the street. He also finds that when he visited, the warp itself was spread to a 
distance of 213 feet and the existence of these warps on the northern side of the street 
caused considerable hindrance to the inmates of the houses lying on that side of the 
street and it practically deprived them of the direct access to the street. The report 
of the Commissioner has been considered by the Courts below and the same has been 
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accepted as correct. I have no reason to differ from the findings of fact arrived at 
by the Courts below on the basis of the Commissioner’s report and other evidence 
adduced in this case that the defendants have not established’ any customary right 
to spread their warps on the street in as alleged, that by their conduct in spread- 
ing the warps on the northern side of the street at A B they have caused considerable 
inconvenience and nuisance to the inmates of the houses on the northern side of 
the street and that though the warps laid on the southern side of the street at C D 
to a length of 278 feet caused no hindrance to the pedestrians, as they had enough 

ace at the eastern end of the street for the villagers to walk across it was never- 
theless an obstruction on the street. I am inclined to agree with the Courts below 
that the customary right to spread the warps on the street margin had not been 
established on the evidence in the case. 


As regards the question whether sanction under section g1 of the Code of Civil 
Procedure is necessary in this case, the Courts below have taken the view that such a 
sanction is not necessary for this suit, I am also of the same view. The Courts below 
have relied upon the decisions in Venkayya v. Narasayya), Ramabrakma Sastri v, Lakshmi- 
narasimhan® and Subbamma v. Narayanamurtht? in support of their view that no sanc- 
tion under section g1 Civil Procedure Code is necessary in a case where the plaintiffs 
come forward with a suit to abate nuisance alleging special damages or incon- 
venience. In the said cases, it has been clearly laid down that where a complaint 
is made by an individual or a representative body under Order 1, rule 8, Civil 
Procedure Code, of an actionable wrong or of a special damage or inconvenience, 
apart from the inconvenience or damage caused to the public in general, by reason 
of a public nuisance, a suit is maintainable and section g1 Civil Procedure Code will 
not be a bar. Same view has also been expressed in Munusami Chetti v. Kuppuswami*, 
Subbamma v. Narayanamurthi*, Murugesa Mudaly v. Arunagiri Mudaly* and Thangavel 
Nadar v. Sudalaimada Nadar”. 


With respect I agree with the views expressed in the cascs cited above. Ad- 
mittedly the street in question is a public one over which all the members of the’ 
public have a right to pass and re-pass and a right to obstruct it cannot be acquired. 
cither by custom or prescription, nor even by a grant. The right of passage exists 
on the whole street which is normally presumed to extend upto the private property 
on either side. The obstruction of the right of passage may be a public nuisance 
and in the absence of special damage,- i.s. damage peculiar and particular to the 
plaintiffs and different from the damage suffered by public, the only civil remedy 
is by way ofa suit under section 91, Civil Procedure Code. But where an obstruction 
is caused in the public street as in this case depriving the plaintifs of their right of 
access to and from their dwelling houses, they could sue for invasion or interference 
of that right. In such cases, the damage is caused directly to the occupiers of the 
houses on either side of the strect by obstruction of their access and a suit in respect 
of it will lie without proof of special damage or without the sanction under section. 
gi, Civil Procedure Code. ; 


I take the view that a normal user of the public street like walking on it, is a 
user that could not be obstructed to and if obstruction takes place, a suit un 
Order 1, rule 8, would lie without the consent under section 91, Civil Procedure 
Code, and without proof of actual or special damage. The right of the owner of 
the property adjoining a public street to have access to the street is totally different 
from the right of passage along the public street. The former is a private right of 
property and any obstruction, thereto is actionable, whereas the latter is a public 
right and no action will le for an obstruction in the absence of proof of special 
damage or sanction under section gt (1), Civil Procedure Code. Sub-section (2) 
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of section 91 makes it clear that sub-section (1) does not limit or otherwise affect 
any right of suit which may exist independently of section gt. 

On the last point, as to whether the spreading out of the warps has caused 
special to the house owners, so as to warrant an injunction from the Court, 
T find that the Courts below have specifically found that the plaintiffs have suffered 
special damage in respect of the warps laid on the northern side, I have no reason 
to differ from their said findings. Therefore the plaintiffs are entitled to an injunc- 
tion for preventing the nuisance caused by the spreading out of the warps in the 
space marked A B in the Commissioner’s plan Exhibit D-2. 


As regards the nuisance alleged on the southern side of the street, I am of the 
view that the defendants cannot resist the relief of injunction prayed for by the 
Plaintiffs even in respect of the same, even though no special damage has been 
shown, to have been suffered by the plaintiffs in respect thereof in view of the deci- 
sion of this Court in Subbamma v. Narayanamurthi! and Murugesa Mudaly v. Arunagiri 

ly, 


In the circumstances, I find that there are no merits in the second appeal, 
and that the same is liable to be dismissed. It is accordingly dismissed but in the 
circumstances without costs. i 


No leave. 
S.V.J. —— Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Special Original Jurisdiction) 
Present :—Mr. K. Veeraswami, Chief Justice ann. Mr. Justice P. R.’ 
GOKULAKRISHNAN, 


Abdul Rashid Sahib .. Petitioner" 


D. - 
The Assistant Engineer (Highways), Kallakurichi and another .. Respondents. 


Madras Land Encroachment Act (ILI of 1905)—Scope—Constitutional validity—If violates 
Article 14 of the Constitution—Jtature of powers conferred by Act-on Collector and 
Revenue Officers—If arblirary or drastic—Effect of remedies open to persons aggrieved— 
Conshtution of India (1950), Article 226. : ' 


The Madras Land Encroachment Act, 1905, which is a measure of checking 
unauthorised occupation of lands which are the property of Government, declared 
certain specified properties, including public roads and streets, subject to a saving . 
in favour of certain persons holding under certain tenures, as the property of 
Government. : 


Though the Act provides a summary remedy namely eviction from Govern- 
. ment land unauthorisedly occupied, it cannot be described as dreastic, as the 
Collector is not vested with power to adjudicate a dispute as to the owrership of 
the land; and in any case, he can remove resistance or obstruction to resistance 
only if.he is satisfied that there is no just cause for it. That question is open to 
review and correction in proceedings under Article 226 of the Corstitution. 
Further there is no finality attached to an order of the Collector for summary 
eviction, and an express provision has been made enabling the aggrieved person 
to resort to the civil Court for remedy in respect of it. 


Having regard to the objects of the Act and the limitations placed on the powers 
of Collectors and Revenue Officers ir. proceedings under the Act and the remedies 
provided therein to aggrieved persons, there is no warrant for making any attack 
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on, the constitutional validity of the Act on the ground that it is violative of 
Article 14 of the Constitution. 


N. I. Caterers Lid. v. Stats of Punjab, (1968) 1 S.C.J. 475-(1967) 3 S.C.R. 399: 
AIR. 1967 S.C. 1581, distinguished. - 


Madathapu Ramaya v. The Secretary of Stats for India, (1904) I.L.R. 27 Mad. 386 : 
14 MLL.J. 37, referred to. 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of mandamus requiring the respondents to forbear 
from taking any proceedings for evicting the petitiorer or in any manner interfering 
with his possession of the buildings in R.S. No. 305 of Kalakurichi Town in pursu- 
ance of the impugned order of the first respondent dated 3rd October, 1968. 


V. Vedantachari, for Petitioner. 
The Government Pleader, for Respondents. 
The Judgment of the Court was delivered by 


i Veeraswami, C.F.—The validity of the Madras Land Encroachment Act, 1905 
ás impeached in this petition, which prays for a direction forbidding the respondents, 
the Assistant Engineer (Highways) Kallakurichi, and the District Revenue Officer, 
South Arcot District at Cuddalore, from evicting the petitioner from a portion of 
his building in Kallakurichi town. The petitioner has two buildings, both abutting 
the Salem main road. The petitioner maimtains that the building im Survey 
No. 305 with thesite on which it stands, has been in the occupation of his family 
from the time of his grandfather, and for over 6o years, that his father made consi- 
derable improvements to the house, and that he made it a storeyed building, In the 
ground floor, there are 4 shops. By notice dated 22nd August, 1968, the Assistant 
i (Highways) purportirg to act under section 6 of the Act, called upon the 
petitioner to remove the tiled top with the brick walls within a weck, on the ground 
that this portion was an cncroachment on the highways road poromboke. The 
other buildirg which is adjacent to it is said to be a pucca storeyed building, and 
this too is claimed by the petitior.er to be in his possession for over a long period. 
By another notice, the same Assistant Enginecr, about the same time, directed the 
petitioner to demolish that`portion of the building which he considered to be an 
encroachment on the road poromboke. An appeal to the District Revenue Officer, 
from the petitioner, having failed in the middle of September, 1968, he was informed 
in the first week of October to demolish the offending portions of the building and 
deliver vacant possession of the site, and that if he failed to do so, the section officer 
had. orders to take possession on the 12th of October. The allegation that the 
petitioner and his family were in occupation of the building for the past 60 years 
has not been specifically denied by the respondents, They say that the encroach- 
ments were covered by B. Memoranda and penalties sent and levied in those years, 
and that, therefore, the claim of private ownership cannot be upheld. In the appeal 
before the District Revenue Officer, the petitioner had ‘eyed that the front of the 
shop was not in any way a hindrance to the public, and that his father was in posses- 
sion of this portior, at least from 1915, and that in respect of the other portion, he 
seems to’ have urged that as it was not in the road proper, and that also as it was in 
a low level, there was no need in any case, for evicting him from that portion. The 
District Revenue Officer, in his order dismissing the appeal, referred to the Assistant 
Engincer’s report. He stated that both the encroachments were in mile No. 58/8 
and 58/9 on the right side of Ulundurpet-Salem road, that this being an important 
busy highway road connecting the District Headquarters of South Arcot and Salem 
and other important places, the vehicular traffic was very heavy, that the first 
encroachment, viz., the front portion of the shop was situate just opposite to a cinema 
theatre, and so the widening of the road on that point was quite essential so that it 
would bo used by the pedestrians, and that the second encroachment was by way of 
brick walls and tiled roof over them, The Assistant Engineer had also added that 
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there was a proposal to widen the road. We find that the District Revenue Officer 
had also inspected the two portions said to be encroachments, and he was of opinion 
that the claim of private ownership could not be upheld. He also considered that 
though the first encroachment was in alignment with the other buildings on either 
side of the shop, the widening of the road was necessary, and the encroachment 
should, therefore, be removed, and that as to the second encroachment, thè front 
verandah, with Mangalore tile roof, though beyond the road margin, had affected 
the course of the drainage, and the encroachment was objectionable. 
The petitioner’s contention is two-fold: 

(1) The Act is violative of Article 14 of the Constitution; and 

(2) On'the particular facts, summary eviction proceeding under the provi- 
sions of the Act is unjustified. 3 os 
The first ground is mainly rested on N. I. Caterers Lid. v. State of Punjab4. Prior 
to 1869, unauthorised occupation of Government land was prosecuted as an offence. 
But in that year, this Court held that it could not be regarded as an offence, and 
that the right course for the Government in such a case was to apply to Civil Courts 
for eviction The Government, however, did not pursue this course, but instead 
would appear to have authorised the Collectors to impose prohibitory assessments 
designed to make the encroacher quit. The machinery of the Revenue Recovery 
Act was resorted to for enforcing collection of such penal levies.  Madathapu 
Ramapa v. The Secretary of State for India*, ruled- against the legality of this procedure. 
on the view that the prohibitory assessment was not an arrear of land revenue. 
This evidently led to the passing of the Madras Land Encroachment Act, 1905 
which had the assent of the Governor-General in June of that year. 


The Act by its preamble stated that it was a measure for checking unauthorised 
occupation of lands ‘‘ which are property of Government.” Section 2 declares 
certain specified properties, including public roads, and streets, subject to a saving 
in favour of certain persons holding under certain tenures, as the property of Govern- 
ment. All public roads and streets, vested in any local authority should, for the | 
purpose of this Act, be deemed to be the property of Government. Section 3 to 
5-B provide for levy and assessment and penalty on Government lands in unautho-~ 

ised occupatidn, conclusiveness of the amount assessed, and the procedure for levy 
of penalty. Section 6 empowering summary eviction from unauthorised occupa- 
tion reads: i 
“ (1) Any person unauthorisedly occupying any land for which he is 
liable to pay assessment under section 3 (or section 3-A) may be summarily 
evicted by the Collector for subject to his control, by the Tahsildar or Deputy 
Tahsildar or any other officer authorised by the State Government in this behalf) 
. (hereinafter referred to as the ‘ authorised officer °’) and any crop or other product 
raised on the land shall be liable to forfeiture and any building or other construc- 
tion erected or anything deposited thereon shall also, if not removed by him after 
such written notice as the Collector (or subject to his control, the Tahsildar or 
Deputy Tahsildar or authorised officer) may deem reasonable, be liable to for- 
feiture. Forfeitures under this section shall be adjudged by the Collector (for 
subject to his control by the Tahsildar, or Deputy Tahsildar, or authorised officer) 
and any property so forfeited shall be disposed of as the Collector (or subject to 
his control, the Tahsildar or Deputy Tahsildar or authorised Sian may direct. 


(2) An eviction under this section shall be made in the following manner, 
namely:—By serving a notice in the manner provided in section 7 of the person 
reputed to be in occupation or his agent requiring him within such time as the 
Collector (or the Tahsildar or Deputy Tahsildar or authorised officer) may deem 
reasonable after receipt of the said notice to vacate the land, and, if such notice is 
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not obeyed, by removing or deputing a subordinate to remove any person who 
may refuse to vacate the same, and if the officer removing any such person shall 
be resisted or obstructed by any person, the Collector (or the Tahsildar, or Deputy 
Tahsildar or authorised officer) shall hold a summary inquiry into the facts of 
the case, and if satisfied that the resistance or obstruction was without any just 
cause and that such resistance or obstruction still continues, may issue a warrant 
for the arrest of the said person and on his appearance commit him to close cus- 
tody in the office of the Collector (or of any Tahsildar or Deputy Tahsildar or 

` authorised officer) for such period not exceeding 30 days as may be necessary to 
aa the continuance of such obstruction or resistance or may send him with 
a warrant in the form of the schedule for imprisonment in the civil jail of the 
district for the like period.” 


‘The proviso to sub-section (1) 2nd (2) is immaterial for the present purpose. The 
notice under section 7 intended to be served in the prescribed manner on the person 
reputed to be in unauthorised occupation of land being the property of Government 

eg seit to me a property and ask for cause why summary eviction should 
not Assessment and penalty can be recovered as arrears of 
land revenue. pecan and Revisions are also provided for, against any order of 
the lower officer under the Act. The provisions for stay pending disposal of appeals 
and revisions, or limitation for appeal, and revision, and the procedure for disposing 
of appeals neod not detain us. Section 14 says that nothing contained in this Act 
shall be held to prevent persons deeming them selves aggrieved by any 
thereunder, except as therein limited, from a plying to civil Courts for redress, 
provided a suit is brought within the itt the 


The essential steps for summary eviction under the Act are, therefore, these: 
(1) The land should be the property of Government which has a subsisting 
right in it; 
. (2) Service of notice as required by section 7; 
(3) in case of no sufficient cause shown, service of a further notice to vacate 
within a reasonable time; and 


(4) in case of resistance, a summary inquiry by the Collector to soc if it is 
without any just cause. 


It is only where the resistance is without just cause, the Collector has authority t to 
issue a warrant for arrest and custody. If there is dispute as to ownership of the 
land, which prima facie appears to require scrutiny, there appears to be no machinery 
sect up by the Act which is empowered to decide the dispute. The adjudication 
cont kaplan by section 6 (1) for forfeiture is only of any crop, or other product 
raised on the land, or any building erected thereon. Removal of resistance by 
arrest and custody can also be resorted to under sub-section (2) of section 6, only 
if such resistance is without any just cause, and this may bẹ so, even where the 
land is admittedly Government property under encroachment, because there may 
be circumstances in such a case which may warrant pppoe or obstruction. 
‘The provisions of section '14 which saves suits by persons aggri 
under the Act, also point to the fact that the propriety or validity of ke proceedings 
are justiciable. So too open to review under Article 226 of the Constitution, is 
any order of the Collector under section 6 (2) as to whether resistance or obstruction 
to summary eviction is, with, or without any just cause. 


In N. J. Caterers Lid. v. Stats of Punjab*, the Supreme Court was concerned with 
the validity of the Punjab Public Premises and Land í Eviction and Rent Recovery) 
Act. The majority opinion upheld as valid the classification of persons in occupa- 
‘tion of Government property as a distinct class justifiably requiring a different treat- 
-ment in public interest. But the majority of the larned Judges were, however, of 
the view that inasmuch as section 5 of the Act conferred an additional remedy over 
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and above the remedy by way of suit, and that by providing two alternative reme- 
dies to the Government and in leaving it to the unguided discretion ofthe Collector 
to resort to one or'the other and to pick and choose some of those in occupation of 
public properties and premises for the application of the more drastic procedure of 
summary eviction under that section, it had lent itself open to the charge of dis- 
crimination, and of being violative of Article 14. Section 5 was, therefore, declared 
to be void. Hidayatullah J., (as he then was) and Bachawat, J. dissented from 
that view. That was a case of a tenant, after the expiry of the term of the lease of 
admittedly Government property, overstaying in possession as a tenant holding 
over, The tenant by a notice was asked to show cause under section 4 of the Act 
why an order of eviction from the premises be not made. The Punjab Act by 
section 3 defined unauthorised occupation so as to include the case of a lessec, who 
by terms of the lease, had ceased to be entitled to, but continued to occupy public 
premises and by section 4 provided for issue of notice to show cause against order of 
eviction, and by section 5 the procedure for eviction. Section 5 in effect stated 
that if on a consideration of the cause shown and of any evidence produced, and 
after giving the person affected reasonable opportunity of being heard, the Collector 
is satisfied that the public premises are in unauthorised occupation, he may make 
an order of eviction giving reasons. Section 10 confers finality to every order made 
by Collector, inasmuch as it cannot be called in question in any original suit or 
application, or execution proceedings. The majority view of the Supreme Court 
was that section 5, providing as it did an additional remedy over and above the 
remedy by way of suit, left-it to the unguided discretion of the Collector to resort to 
one or the other, and is violative of Article 14. Though the Punjab Act is analogous 
to the Madras Act to a certain extent, inasmuch ‘as both provide for summary 
eviction from unauthorised occupation of Government property, we are of the view 
that there is a vital difference between the two. In the Madras Act, section 6 which 
provides for summary eviction is different in its scope and effect, from section 5 of 
the Punjab Act. In the Madras Act, there is no provision like section 5 of the 
Punjab Act enabling the Collector to hold an inquiry, and to find that he is satisfied 
that the public premises are in unauthorised occupation, and to make an order for 
eviction. The powers of adjudication of the Collector under section 6 (1) of the 
Madras Act, are confined to forfeiture of any crop, or any building on Government 
premises on unauthorised Serora Tf a dispute is raised that the land does 
not belong to Government, or that the land is not in unauthorised occupation, we 
do not think that section 6 (1) enables the Collector to decide the dispute, unlike 
under section 5 of the Punjab Act. Further, as we pointed out earlier, though 
the Collector'has power under section 6 (2) to remove resistance or obstruction to 
summary evittion by arrest and custody, he can do so only if he is satisfied that 
such résistance or obstruction was without any just cause. We think that the 
effect of this provision is not that the Collector is invested with the power to decide 
finally the merits of the resistance or obstruction. His satisfaction is only in 

of the presence or absence of any cause for it. Further, the difference between 
the two Acts is that by the Madras Act by section 14 liberty is preserved for the 
aggrieved person to apply to civil Court for redress, while section 10 of the Punjab 
Act conferred finality.to every order made by the Collector under the Act, and such 
an order could not be called in question in any original suit, or application, or execu- 
tion proceedings. It is not, therefore, possible to say that under the Madras Act, 
the Collector has been given the choice without any guidance, and at his will, of 
the more drastic remedy. Nor is it possible to hold that section 6 of the Madras 
Act suffers from the vice which section 5 of the Punjab Act suffered from, as held 
by N. I. Catsrers Lid. v. Stats of Punjab. Though the Collector under the Madras 
Act may choose the remedy under its provisions, viz., summary eviction, it cannot be 
described as drastic, because as wo said, the Collector is not vested with power to 
adjudicate a dispute as to the ownership of the land, and that in any case he can 
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remove resistance or obstruction to summary eviction only ifhe is satisfied that there 

is no just cause for it, a question which is open to review and correction in proceed- 

ings under Article 226 of the Constitution. What is more, there is no finality 

attached to an order of the Collector for summary eviction, and an express provision 

has been made enabling the aggrieved person to resort to the civil Court for remedy 

in respect of it. We, therefore, reject the attack on the constitutional validity of 
the Madras Land Encroachment Act. 


On the other ground for the petitioner, we are inclined to think that having re- 
gard to the fact that the petitiorer and his predecessors-in-title have been in possession 
of the land over many years, at least from 1915 as we are told, which is not seriously 
denied, and that it has been built upon, and the builditg has been used since construc- 
tion, it cannot be said that in offering resistance to summary eviction, the petitioner 
does so without just cause, for, his claim based on long possession and owrership 
has to be investigated in a properly instituted suit. Even in the order made by the 
District Revenue Officer, there is no denial of the petitioner’s claim of long occupa- 
tion, during which the land was built upon. Only he would say in his order that 
because the B. Memoranda were served and penalty levied on the petitiorer, it 
followed that the ownership was with the Government. The matter may not per~ 
haps be so simple as that, and it is but proper and reasonable that the claim is 
investigated, as we said, in a properly laid suit. We, therefore, accept the peti- 
tioner’s second. ground. 

The petition is allowed, but only to this extent, viz., that the respondents are 
forbidden from eviction the petitioner under the provisions of the Madras Land 
Encroachment Act for a period of one year from to-date. This limited restrictive 
direction is subject to the condition that the petitioner institutes a suit within one 
year as aforesaid in respect of his claim. In such a suit, no limitation will be raised. 
No costs. 

PRN. —— Petition allowed in part. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mr. Justicz G. RAMANUJAM. 
B. Belli Gowder .» Petittoner* 
a ‘ 

B. Govindan and another i .. Respondents. 
Provincial Insolvency Act (V of 1920), section 68—Jnterpreiation—‘‘ Any other person,” 

meaning of —The expression to be understood in the light of the words following them, 

viz, ““ ts aggrieved’ —Lesses of ihe insolvent’s property, if an aggrieved person. 

On a close reading of section 68 of the Provincial Insolvency Act, it is seen that, 
“any other person’ cannot be construed to include any person unconnected 
with insolvent’s property or its administration. The words “ any other person ’” 
has to be understood in the light of the words following them, that is,‘‘is aggrieved.’” 
Even if the lessee of ths insolvent’s property will come within the scope of “ any 
other person ” in section 68, it should be further shown that he is aggrieved by 
the sale of the property by the Official Receiver. He could always approach 
the insolvency Court to defer delivery of possession till the end of the year of the 
lease. Acceptance of higher offer by the lessee and setting aside the auction sale 
conducted by the Official Receiver on that basis will take away the sanctity of 
the public auction conducted by the Courts including the Official Receiver and 
no ity will result. 

Petition under section 115 of Act V of 1g08 praying the High Court to revise 
the order of the District Court (Additional) of Goimbatore dated 13th February, 
1970 and made in G.M.A. No. 389 of 1968 (L.A. No. 4 of 1966 in I.P. No. 6 of 
1964 on the file of the Court of the Subordinate Judge, Nilgiris at Ootacamund). 


“CRP. No. 877 of 1970. 30th April, 1970. 
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M. X. Cardoza, for Petitioner. 
The Court made the following 


ORDER. — This revision is directed against the appellate order of the Additional 
District Judge of Coimbatore in C..M.A. No. 389 of 1968. dismissing an appeal 
filed by the petitioner against the order passed by the Sub-Court of Ootacamund 
in I.A. No. 49 of 1966 refusing to set aside a sale conducted by the Official Receiver 
of the insolvent’s property. The petitioner herein was a lessee of the property which 
was sold by the Official Receiver. The petitioner filed the above I.A. No. 49 of 
1966 on the file of the Sub-Court, Ootacamund, on the ground that the sale con- 
ducted by the Official Receiver was vitiated for two reasons f1) that the sale was 
conducted without notice to him as lessee in possession of the property sold and 
(2) that there was no sufficient publication so as to attract the highest bid. The 
Courts below have taken the view that the petitioner herein is not an aggrieved 
person so as to entitle him to file an application under section 68 of the Provincial 
Insolvency Act for setting aside the sale conducted by the Official Receiver of the 
insolvent’s property that as a lessee he is not entitled to any notice of sale and ‘that 
as such the pétition filed by the petitioner for setting aside the sale was not 
‘maintainable. In that view, both the Courts have not gone into the merits of 
the petitioner’s other contentions. 


In this revision, the learned Counsel for the petitioner vebemently contends 
that his client’s application under section 68 is maintainable, that an application 
under section 68 of the Provincial Insolvency Act can be filed either by the insolvent 
or by any of the creditors or by any other person and that the petitioner herein 
-will come under the, expression ‘‘ any other person” The learned Counsel for 
the petitioner states that the petitioner was a lessee of the property and was in, posses- 
sion of the same on the date of sale and that he being the person who is likely to 
be affected by the sale of the property he should be treated as an aggrieved person 
‘for the purpose of section 68 of the Act.  — 

I am not in a position to with the contention of the learned Counsel. 
As lessee, the petitioner is entitled to be in possession of the property till the expiry 
-of the lease in his favour. If after the sale of the insolvent’s property his possession 
ig sought to be disturbed by the auction-purchaser before the expiry of the lease, 
he can always move the insolvency Court for suitable directions to protect his posses- 
sion till the lease in his favour is determined. I am told that the lease in this case 
-was for year to year. If this is so, he could always approach the insolvency Court 
to defer delivery of possession till the end of the year of the lease. Except that he 
is interested in retaining possession till the expiry of the lease in his favour, the 
petitioner has no interest in the insolvent’s property or the administration thereof 
-as such, In this case, no creditor has come forward to challenge the sale conducted 
‘by the Official Receiver. It is not possible to say that any lessee of the property of 
the insolvent will be a person aggrieved within the meaning of section 68 of the 
Provincial Insolvency Act. On a close reading of section 68 of the Provincial Insol- 
-vency Act, it is seen that ‘‘ any other person” cannot be construed to include any 
-person unconnected with the insolvent’s property or its administration. The words 
“ any other person ” has to be understood in the light of the words following them, 
that is, ‘is aggrieved.” Even if the learned Counsel’s contention is accepted that 
_a lessee will come within the scope of“ any other person ” in section 68, it should be 
further shown that he is aggrieved by the order sought to be challenged by him, As 
already stated except to protect his position, he is not intrested in the insolvent’s 
property or its administration thereof. It is well established that only creditors 
who had proved their debts before the Official Receiver could object to the proceed- 
ings taken by the Official Receiver on the ground that they are not in the interest 
of the creditors in general. The petitioner who was not a creditor had no locus 
standi to file an application under section 68 of the Provincial Insolvency Act for 
setting aside the sale conducted by the Official Receiver merely on the ground 
that he is a lessee likely to be affected by the sale. One other ground that was 
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urged by the petitioner in his petition and by the learned Counsel before me was 
that the petitioner is ready to purchase the pro at a substantially higher price 
than that for which the property was sold. If this higher offer by the petitioner is 
taken note of, and the sale is set aside, it will méan that the Courtis bound to 
sot aside a sale at the instance of any party who comes forward with a higher bid. 
Acceptance of any such higher offer and setting aside the auction sale conducted 
by the Official Receiver on that basis will take away the sanctity of the public auc- 
tion conducted by the Courts SES. RENTA Receiver and no foslity will 
result, As has been held in Veerappa iar V. Mohammad Mythsen Nana Pillai’, 
thé sale by the Official Receiver should not be lightly set aside because some one 
offers a higher price, ` Here the petitioner is not even a creditor but a third party, 
though a lessee in possession. On the basis of his higher offer made subsequent to 
the auction sale, it is not possible to set aside the sale conducted by the Official 
Receiver unless there are other circumstances Vitiating the sale itself. In this case, 
no creditor has come forward complaining that such vitiating circumstance existed 
in the conduct of the sale by the Official Receiver. In the view I have taken that 
the petitioner as lessee of the property is not a person aggrieved against the sale of 
the insolvent’s property by the Official Receiver, the petition filed by him under 
section 68 of the Provincial Insolvency Act cannot be maintained. The decisions 
of the Court below are correct and the Civil Revision Petition is dismissed, 

V.M.E. a Civil Revision Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr, Justice B.S, SomasUnDARAM. 

K. Narayanaswami Reddiar -. Appellant* 
v. ? f 
T. Kolandaivelu Chettiar and another _ .. Respondents.. 
Criminal Procedure Gods (V of 1898), section 479-A-(6)—Bar under—Scope. 

When after the judgment, documents, which would establish the falsity of the 
` evidence of the witness are brought to the notice ofthe Court, section 479-A, 

Criminal Procedure Code, will not apply and sub-section (6) of the section will 
not operate as a bar for proceeding under sections 476 to 479. - f i 


In the instant case no material was placed subsequently by the appellant to 

show that the complaint, which was filed by the respondent against him, was 

` false or the evidence, which was given amounted to perjury. _The materials were 

there even at the time when the learned Magistrate passed the order of discharge 

under section 253 (1), Grimmal Procedure Code. Therefore, in these circum- 
stances, the bar under section 479-A (6) would come into operation, 


Appeal against the Order of the Sixth Presidency Magistrate of the Court of 
Presidency Magistrates, Saidapet, Madras in M.P.No. 32 of 1967 on 28th August, 
1967. F ' 

N. Natarajan, for Appellant. i l - 

G. Gopalaswami, for Respondents Nos. 1 and 2.,° 

S. Jogadsssan, for the Public Prosecutor, for State. .. 

' | The Court delivered the following a 


Jupoment :—This appeal is.directed against the order passed by the learned 
6th Presidency Magistrate, Sdidapet, Madras in M.P. No. 32 of 1967 on his file 
declining to launch a prosecution as requestediby the appellant, against the respon- 
dents for offences under sections 211 and 193 of the Indian Penal Code. The appel- 
lant and the first respondent are film financiers. The second respondent, 
Vallinayagam, wanted an amount of Rs. 25,000 for financing his productions. Res- 








_—— 


* CoA. No. 831 of 1967. Ath September, 1969. 
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pondent No. 1, Kolandaivelu Chettiar, who had already advanced amounts was 
short of moncy on a particular dateand he advanced only Rs. 17,500. The appellant 
who was then present offered to pay the balance of Rs. 7,500 to the second respon- 
dent and for that putpose he requested the first respondent to cxecute a promissory 
note in favour of one Krishnaswamy Reddiar his nominee for Rs. 7,500. Believing 
his represcntations the promissory note was executed, but ‘the amount was not paid: 
The promissory note was also not returned. Respondent No. 1 filed the complaint 
against thé present appellant for cheating within the meaning of section 420, Indian 
Penal Code, and deposed to these facts as P.W. 1. P.W. 2 Valna stated that 
the amoynt was not paid to him, The appellant, in defence, pleadcd that the pro- 
missory note said to have becn executed by the said first respondent to Krishnaswamy 
Reddiar had nothing to do with the production of the picture ‘ AnbuJla Athan,” 
and addcd, that he did not know as to why P.W. r-cxecuted a promissory note. 
He further stated that no promissory note- was cxecutcd by P.W. 1 to anyone at 
any time at his instance. Observing that the evidence adduced on the side of the 
complainant was not altogether satisfactory and holding that at the worst the matter 
would amount only to a breach of promise, the learned Magistrate, discharged the 
ahaa under section 253 (1), Criminal Procedure Code. This was on the roth 
of March, 1967. Thereupon, on -6th April, 1967, the appellant filed a petition 
under section 476, Criminal Procedure Code, before the learned Magistrate 
requesting him to filc a complaint against-the prescnt respondents for having filed 
a talse complaint and given false evidence in Court. The petitioner was absent 
on 28th August, 1967, and the learned Magistrate dismisscd the application stating 
that there was no ground for sanctioning the prosccution. The correctness of this 
order is now canvassed in the present appeal. Under.scction 476, clause (1) of 
the Criminal Procedure Code. l 


“When any Court.......... »....8 Of opinion that it is cxpedicnt in the 
interests of justice that an inquiry should he made into any offence referred to 
in section 195, sub-section (1) clause (b) or clause (c), which ap to have 


been committcd in or in relation to a procecding in that Court, such Court may, 
after such prel minary inquiry, if any, as it thinks nccessary record a finding to 
that effect and make a complaint thereof in writing signed by the presiding 
officer of the Court.” : 


Under section 479-A, Criminal Proc: dure Code, where a witness has intentionally 
given false evidence in judicial proceedings, ifthe Court feels, that for the eradication 
- of the evils of perjury and in the interests of justice, it is P that such witness 
should be prosecuted, the Court shall, at the time of the délivery of the judgment, 
record i finding to that effect stating its reasons therefor and if it go thinks fit, after 
ivi im an o nity, to make a complaint thercof, in writing, and forward 
the same to a Magistrate of the First Class. ~: ji 
« The ‘Magistrate, who tricd this case, had all the materials before h'm, when he 
passed the order of discharge under section 253 (1) Criminal- Procedure Gode. 
Obviously, he did not considerit necessary or ¢xpcdicnt to Jaunch proceedings 
a sagt the respondents for preferring any false complaint or for perjury. Where 
er the judgment, documents, which wou'd establish the falsity of the cv.dence 
of the witness, are brought to the notice of the Court, scction 479-A, Criminal Pro- 
cedure Code, will not apply and sub-section 6 of thescction will not operate as a bar 
for proceeding under scctions 476 to 479, Criminal Procedure Code, (vide Kasi 
Thevar v. Chinntah Konar ‘and Kuppa Goutdanv. M.S. P. Rajesh*, No material. 
was placed subsequently by. the appellant to show that the complaint, which was 
filed, was falsc or the evidence, which was givcn amounted to perjury. . The materials 
were there even at the. time when the Icarncd Magistrate passed the order of dis- 
charge. Petitioner docs not base his claim for launching proceedings against the 
respondents on any ncw matcrial, but only on the materials available from the 








1. LLR. 1989) Mad 990: (1959) M.LJ. 2 (1967) 1 MLJ. (S.C) 93: (1967) 1 An. 
Cri.) 953; (1959) 2 MLJ. 534: ALR. 1960 W.R. (B.C) 93: (1967) 1 8.CJ. 454: (1967) 
Mind. 7, : ` MLJ. (Q1) 256. 
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‘evidence of P.W. 1 and P.W. 2 and the documents already filed. Therefore in these 
circumstances, the bar under section 479-A, Clause 6, Criminal Procedure Code, 
would come into operation. 


Even otherwise this is not a case where a complaint should be filed in the, 
interests of justice. The matter relates to the execution of a promissory note. -The 
exccutant says that he executed it believing certain representations. The appellant 
‘avers that he had nothing to do with the promissory note. It is said-that suits-were 
instituted on the promissory note and that they are pending. To say that the com- 
plainant has not proved his case under section 420, Indian Penal Code, is not always 
the same as saying that it has been proved that the complaint given by him-was false. 


“ The bare fact that subsequently it was noticed that false cvidence was given . 
in a procecding, by itself, will not be sufficient for congluding the expcdicncy 
of prosecution. Before launching prosecution, one bas to bear in mind that 
hundreds of actions are. tried yearly in which-the Court finds the evidence 
‘irreconcilably conflicting and therein one or the- other side must have wilfully 

. and deliberately perjured. Th Courts do often pronounce on the falsity of 

. evidence, when coming to findings. If prosecution has to be, launched in every 
‘case, and particularly at the instance of the opposite party, then there will be, 

- no limit to litigation between the ies. is aspect of the matter must 
make the Court pause and consider ediency of prosccution in a particular 
case with reference to its facts and to launch prosecution at the instance of 
parties in every case where perjury is discovered.” Rangaswamy Reddiar v. 
Gunnammal!. - - 


The learncd Magistrate has correctly dismissed the petition stating that 
there was no sufficient ground for taking any action against the respondents, 

The appeal fails and the same is dismissed. _ l =< i 

V.K. —— Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


` Passenr :-—Mr. K. VERRASWAMI, Chief Justice ann Mr. Jusricz B. S. Soma- 
BUNDABAM, z 


The Principal, Medical College, Pondicherry, and another .. Appellants® 
De : . : ae 
M. J. Vincent . - .. Respondent, 
Qonstitution of India (1950), Article 226—Pondicherry (Administration) Act (XLIX g 
1962), section g—Order of termination of service of civil servant in Pondicherry mads 
` before de jure merger of Pondjcherry-—If could be quashed under Article 226, ` 34 
An order of termination of service ofa civil servant in Pondicherry made before 
the de jure merger.of Pondicherry with the territory of India with effect from 16th 
- August, 1962, could not be quashed in exercise of A ane tise under Article 226 
of the Constitution of India. Section g of the Pondicherry (Administration) 
Act, which extended the Jurisdiction-of the Madras High Court to Pondicherry, 
came into force on 6th November, 1962." Therefore the Constitution itself had 
no operation, to Pondicherry State before its de jare merger. Article 1 (3)-of 
the Constitution defined what thc territory of India comprised of,-which, as the 
Article stood originally, did not take in the Pondicherry territory. That was made 
- part of the territory of India by the Constitution (Fourtcenth Amendment) Act, 
. ‘Ig6a, which was effective from 16th August, 1962. The result of this is that 
Article 226, though remedial and procedùral in character, would not vest in. 
. the Madras High Court jurisdiction to quash an order made in Pondicherry in 
respect of a civil servant there before the ds jure merger and also before the coming 
into force of section g on and from 6th November, 1962. sok «i 





1. (1967) 2 M.L.J. 201 : (1967) M L J. (Crl.) 658: (1966) L.W. 67. 
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Appeal under clause 15 of the Letters Patent against the Order of The Honoura 
able Mr. Justice Ramakrishnan, dated gth October, 1964 and made in the exercizo 
of the Special Original Jurisdiction of the High Court in Writ Petition No. 961 of 
1963 (P) presented under Article 226 of the Constitution of India to issue a Writ of 
certiorari calling for the records in Qrder No. vig. 6 (5)/60 dated 2grd September, 
1960, on the file of the 1st respondent herein and quash the order therein. 


Habibulla Badsha, Standing Counsel for Central Government, for Appellants, 
M/s. Row and Reddy and N. G. R. Prasad, for Respondent. ~. 2 
The Judgment of the Court was delivered by 


f Vesraswami, CF.—This appeal by the Union Government arises from an order 
of Ramakrishnan, J., quashing the termination of the respondent from service by 
an order dated agrd September, 1960, of the Principal of the Pondicherry Medical 
College. It was found that the respondent had misappropriated as on gth May, 
1960, a sum of Rs. 841.46 when he was serving as a cashier. He was placed under 

ion immediately pending enquiry. By an order dated 22nd September, 
1960, of the Principal the respondent was directed to make good the money and, 
pursuant to that direction, the sum was adjusted against his security d it in the 
torm of savings bank account pledged with the Principal. The next day the ter- 
mination order was made. It said that the services of the respondent were termi- 
nated with effect from the date of service of the order and that he would be paid a 
sum equivalent to the amount of his pay plus allowances for one month, which was 
the period of notice due to him. ere was an appeal and a revision by the res- 
pondeat which were all unsuccessful. The order rejecting the revision was dated 
27th July, 1962. Ramakrishnan, J., quashed. the order on the view that the 

Principal of the College had terminated the respondent’s services without giving 
him a reasonable opportunity to show cause against it and that the order was, there- 

fore, vitiated as being in violation of the principles of natural justice. The learned 

Judge also rejected the contention for the Union that Article 226 was hot retros- 

pective. It was also considered by him that the order of termination was by way of 

punishment and that Article 311 would be applicable to the case, . 


We agree with Ramakrishnan, J., that the order of termination was, in the 
particular circumstances, one of punishment. ‘Though the order did not ex facie 
read in that way, having regard to the fact that on the day preceding the termination 
the respondent had been found guilty of the charge of misappropriation and the 
order of termination followed within a few hours, there can be no doubt that the. 
termination was a result of that finding. Whether a given order is a case of punish- 
ment or not would depend no doubt on the facts. In this case, we find that no 
emoluments were paid to the respondent for the period covered by the suspension 
and before termination, He was only allowed the usual subsistence allowance under 
the rules. . That apart, the two orders of the principal read together without 
doubt left a stigma on the respondent. It follows, therefore, that the order of termi- 
nation amounted to punishment. . i 


It is equally clear that, inasmuch as the respondent had not been given an 
opportunity to show cause against termination, the order against the respondent 
violated the principles of natural justice, It goes without saying that for that 
reason the order would be in violation of Article g11 as well. 


But the point is whether inasmuch as the order of termination was made before 
the de jure merger of pondicherry with the territory of India with effect from 16th 
August, 1962, it could be quashed ‘in exercise of this Court’s jurisdiction under 
Article 226 of the Constitution, Section gofthe Pondicherry Administration Act, 
which extended the jurisdiction of this Court to Pondicherry, carne into force on 
Gth November, 1962. It seems to us, therefore, that the Constitution itself would 
have no operation to Pondicherry State before its ds jure merger. Article 1 (3) of 

"the Constitution defined what the territory of India was comprised of, which, as 
the Article stood originally, did not take in the Pondicherry territory. That was 


i 
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made part of the territory of India by the Constitution (Fourteenth Amendment) 
Act, 1962, which was effective, as we said, from 16th August, 1962. The result of 
this is that Article 226, though remedial ‘and procedural in character, ‘would not 
vest in this Court jurisdiction to quash an order made in Pondicherry in respect of 
a civil servant there before the ds jure merger and also before the coming into force 
of section 9 on and fram 6th November, 1962. Under Article 226 this Court has 
power, throughout the territories in relation to which it exercises jurisdiction, to 
issue to any person or authority directions of the nature specified. Since this Court’s 
jurisdiction was extended only by section g of the Pondicherry Administration Act, 
1962, we are of the view that it could not be applied retrospectively, that is to say, 
in such a manner as to reach administrative-or quasi-judicial orders which were 
passed before and had become edectiye) pn ior to 6th November, 1962. U. P. State 
v. Mohammed Nocht, held that Articles ea and 227 had no retrospective opera- 
tion and transactions which were past and closed and the’ rights and liabilities 
which had accrued and vested would remain unaffected. That was a case of dis- 
appe of a civil servant:based on a departmental- q and, as in this case, the 
and revision arising -had been rejected. “Supreme, Court held that 
ough the order of dismissal was passed without «coupling with the principles 
although, justice, the Migh Court could not properly be to exercise its newly 
acquired jurisdiction and powers under Article 226 to correct errors, irregularities 
. committed by the inferior departmental Tribunal before the commencement of the 
Constitution. In fact it ap the appeal and revision there were dismissed after 
the constitution came into hace, but, in the view of the Supreme Court, it made no 
difference to the jurisdiction of the High Court. Apart from the fact that Article 226 
had no retrospective effect, as we observed earlier, the Constitution itself was not in 
operation in the territory of Pondicherry before its de jure merger because it was not 
then a part of the territory of India! N, Masthan Sahib v. Chief Commissioner, Pondi- 
cherry®, In K. S. Ramamurthy v. Chisf Commissioner, Pondicherry*, it was held that 
Special Leave to appeal to the Supreme Court under Article 136 could not be granted 
from an order which was passed by the- Appellate Authority in ‘Pondicherry under 
the Motor Vehicles Act at a time when Pondicherry was not within the territory 
of India.- 


On the view, therefore, we have expressed on the jurisdiction of this Court 
under Article 226 of the Constitution in respect of the impugned order, the appeal 
is allowed and the petition for certiorari will. stand dismissed. We make, however, 
no order as to costs. 

V.K.- ——— ~ Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT-MADRAS, 


Present :—Ma, Josriaz N. KRISHNASWAMY Renpy. 
‘Public pee and others . Appellants ka 


Perumal Naidu and others n. Respondents, 

Defencs of India (Third rapere un (1965), rule 125, sub-rule (3-A) —Sops— 
Confirmation of orders made by State Governmsent—. — Requisites of —Latter Central 
Government to Stats Government stating that orders have been confirms afficiency. 


The confirmation.of an order made under sub-rulés (2) and (3) of rule 125, 
which is required under sub-rule (3-A) of that rule must be by the Central Govern- 


1. (1958) SCJ. 242 : (1958) SCR. 595: 3. (1964) 1 SCR. 656: ALR. 1963 S.C. 
(1958) M L J. (cal) 197 3 "ALR.19588C.86. 1464. 

(1964) 1 S CJ. 212 : ALR. 19628 C. 797. : 

` #Crl.As.Nos. 413 and 494 of 1966, CrLR.C. 16th December, 1969. 

Nos.258, 313, 314,454, 608, 622, 923, 1175, 1287, . : 
1504, 1601 and 1660 of 1966 and 185, 264, 391, 
431, 472, S41, 556, 759, 1245, 1246, 1247, 1248 i 
and 1253 of 1967, C.A Nos 416,417 and 418 of “4 

, CA R C. Nos. 315, 316 of 1966 and 91 of sg 
1967 and Cri R-C. Nos. 505and 1027 of 1966. 
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ment and must be made by a Notification published in the Official Gazette of the 
Government of India. A mere letter by the Ministry of Food and Agriculture, 
Government of India, signed by the Under Secretary, addressed to the Sccre- 
tary to the Department of. Food and Agriculture of the State Government making 
the order, stating that the Central Government had confirmed the relevant order, 
is not a sufficient compliance with the requirement of sub-rule (3-A) of rule 125 
zo as to validate the order. ` In the absence of an official notification in the Official 
Gazette, much less in the absence of evidence that such confirmation wes made 
by the Central Government, which is a condition precedent, it cannot be held 
that sub-rule (3-A) has been complied with. 

Appeals under section 417, of the Code of Criminal Prccedure, 1898, iga inst 
the acquittal of the aforesaid Respondents Nos. 1 to.3 (Accuscd Nos. r to 9) of 
an offence under section 3 of the Madras Paddy and Rice Movement Control 
Order, read with section 120 (a) of the Defence of India Rules, the District 
Magistrate, Madurai, deted 19th January, 1966, in G.A. No. 294 of 1965 (G.C. 
No. 2898 of. 1965, S M., Melur) on his 1e, etc., and petitions under sections 435 
and 439 of Criminal Procedure Code to revised ‘the judgments of the Court below 
in O.M.Ps. (in various Magistrates Courts). 

The Assistant Public Prosecutor for the Public Prosecutor, for Appellants, 

Q. K. Venkatanarastmhan, for Respondent No. 1, in C.A. No. 413 of 1966. 

N. Dhinakaran, for‘Respondents 2 and 3, in C.A. No. 413 of 1966. 

P. Q. Kurian, for Respondents 1 to 3 in C.A. No. 494 of 1966. 

C. K. Venkatanarasimhan, for Petitioner in Crl. R. C. No. 258 of 1966. 

M. Narayanamurthy, for Petitioners in Crl.R.C. Nos. 313 and 314 of 1966. 

‘G. Gapalaswami, for Petitioners in Cr].R.C. No. 454 of 1966. 

C. F. Louis, for Petitioners in Crl.R.C. No. 608 of 1966. 

S. S. Bharadwaj, for Petitioner in Crl.R.C. No. 622 of 1966. 

M. Sagananthan, for Petitioners in Cri R.C. No. 923 of 1966. 

K. Ramchondren, for Petitioner in Crl.R.C. No. 1175 of 1966. 

_ R. Sandaralingam, for Petitioner in Crl.R.C. No. 1287 of 1966, 

G. Gopalaswami, for Petitioner in Crl.R.C. No. 1504 of 1966." 

R. Santanam, for Petitioners in Crl.R.C. No. 1601 of 1966. 

P. R, Vasudeva Iyer, for Petitioners in Crl.R.C. No. 1660 of 1966. 

T. S. Arunachalam, for Petitioners in Crl.R.C. No. 185 of 1967. 

B. Soundarapandian, for Petitioners in Crl.R.C. No. 264 of 1967. 

R. Santanam, for Petitioners in Crl.R.C. No. 391 of 1967. 

. R. Shanmagham and K.Ramachandran, for Petitioner in'Crl.R.C.No. 431 of 19674 

Fyzøæ Mohamed, for Petitioners in Crl.R.C. No. 472 of 1967. 

~. T. S. Arunachalam, #08 S. M. Subramaniam, for Petitioner in Cri, R.C. 
„No. 541 of 1967. . ; 
G. K. ETERA for Petitioners in Crl, R. C. No. 556 of 1967. 
S. R. Srinivasan, for Petitioner in Crl.R.C. No. 759 of 1967. 
. SR. Srinivasan, for V.P. Raman and, K. A. Panchapakesan, tO Pennine in 
.Crl.R.C. Nos. 1245 to.1248 of 1967. . 
F. F.A. Menazes, for Petitioner in Crl.R. ci No. 1253 of 1967. 
` M. Narayanamoorthy, for Petitioners in Crl.R.C. Nos. 315, 316 of 1966. ' 

M. Narayanamurthy, for M. S. Sethu, for Petitioners in Crl.R.C. No. gi of 1967. 

`` B. Soimdarapandian, for Petitioner in Crl.R.C. No. 505 of 1966 and 

K. Gopalachari, for Petitioner in Crl.R.C. No. 1027 of 1966. 

The Court delivered the following 

Jupoment.- First Batch:—These cases relate to offences idee Ke Madras 

- Paddy and Rice (Movement Control) Order, 1965, The only point.raised ip these 
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cases is that the Madras Paddy and Rice (Movement): Control Order, 1965; is 
not valid on the ground that the concurrence of the Central Government was not 
obtained within thirty days after sub-rule (3-A) of Rule 125 of the Defenct of India 
Rules, 1962, came into force. - Sub-rule (3-A) of Rule 125 of the Defence of India 
Rules came into force on'20th ‘May, 1965. The Madras Paddy and Rice (Move- 
ment Control) Order,’ 1965, was passed in exercise of the powers conferred by sub- 
rule (2) of Rule 125 of the Defence of India Rules, 1962, read with sub-rule -(3) 
and clause (b) of sub-rule (g) of that Rule, by thè Governor of Madras, which came 
into force on 1st January, 1965. At the time when the Madras Paddy and Rice 
(Movement Control) Order, 1965. was passed, sub-rule (3-A) to Rule 125 of the 
Defence of India Rules was not in force. Therefore, it may be pecessary to examine 
the scope of sub-rule (3-A) of Rule 125, which runs thus: ' 2 


“ Notwithstanding anything contained in sub-rules (2) and (3), an order 
under these sub-rulcs for regulating by licences, its or othe: wise the move- 
ment or transport of any foodstuffs tpelading edible oil-se¢ds and oils, or for 
controlling the prices or rates at which any such foodstuffs may be bought or te!d, 
shall not be made by the State Government after the Commencement of the 
Di fence of India (Third Amendment) Rules, 1965, ane with the prior con- 
currence’ of the Central Government; and atiy ordér made before such commence- 
ment under these sub-rules for any of the purposes aforesaid by a State Gover-. 
ment or any officer or authority authorised by it in that behalf shall cease to have 
effect on the expiry of a period of thirty days frorn such’ commenccment except. 
as respects things done or omitted to be done before such expiry, unless such 
order is confirmed by Central Goyernment before stich expiry.” ` 


The latter portion of sub-rule (3-A) is relevant in respect of these cases, It is clear 
that in respect of the order in question, unlcss the confirmation on the Central 
Government is obtained on or before 2oth June, 1965, jt would expire. The prose-~. 
cutions ja all these cascs were in relation to matters done or omitted to have been 
done after 20th June, 1965. Those things done or omitted to be done before goth 
June, 1965 would be ‘alia for the simple reason that this order was in force till 
that time. ` Zui” ' os f 5 
The quostion that arises in respect of those cases where the prosccution was 
launched in respect of certain things done or omitted to be done after 20th June, 
1965 is whether the confirmation as required under sub-rule (3-A) was obtained 
by the State Government from the Central Governinent. The learned -Public- 
Prosecutor admits that there is no Notification published in the Gazctte of India in 
respect of confirmation of this order. But, however, he drew my attention to a 
letter ae hee to have been sent by-the Ministry of Food and Agriculture, Govern- 
-ment of India unde: the signature of the Under Secretary, dated 11th June, 1965; 
addressed to the Sccretary to‘the Department of Food and Agriculture, Government . 
of Madras, stating that with reference to thcir letter dated g1st May, 1965, he was 
directed to state that the Government-have confirmed the following orders which 
includes (1) The Madras Paddy and Rice (Movement Control) Order, 1965; (2) The 
Madras Paddy and Rice (Declaration and Requisitioning of Stocks) Order, 1964, and 
(3) The Madras Paddy and Rice Dealers (Licensing and Regulation) Order, 1965. 


It is contended by the learned Counsel appearing for the accused in all ‘these 
cases that the letter sent by the Under Secretary, Ministry of Food and Agricul-. 
ture to the Secretary to Government, Department of Food and Agriculture, Govern-. 
ment of Madras, stating that the Government of India had confirmed the order in 
eee .is not sufficicnt. compliance under sub-rule (3-A) of rule 125. 

t is further contend:d~ that such confirmation must not only be made by 
the Central Government but also it must be made by a Notification published in 
the Official Gazectic of Government of India, There is force in their contention. 
A mere letter passed between the two Governments wou!d not be sufficient to 
validate the order unless the confirmation; Which is the condition precedent, to 
validate the order is officially notified, so that the citizens who are affected by such 


and 
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order will know whether the order had come into force for them to obey. In thè 
absence of such Notification in the Official Gazette and much less in the absence 
of evidence that such confirmation was made by the Central Government excep- 
ting the letter that has been produced before me, I am of the view that sub- 
rule (3-A) was not complied with and eventually, I hold that this order had expired 
on the 2oth of June, 1965, for the reasén that no valid confirmation was obtained 
within a month after sub-rule (3-A) came into force. - 


All the prosecutions in respect of offences committed after 2oth June, 1965 
under this order are quashed. Al] the convictions and sentences passed under this 
order are set aside The appeals filed by the Public Prosecutor are dismissed, The 
revisions filed by the accused are allowed. The order of confiscation made in 
all these cases on a conviction or irrespective of the conviction are all set aside. 
The sale-proceeds in respect of the properties seized in all these cases are directed 
to be returned to those persons who claim them on their filing applications before 
the lower Courts. The fines, if paid, will be refimded to the petitioners. . 

` Appeals by the State dismissed. Prosecutions quashed and Revisions by accused allowed. 

Second batch.—There appeals were filed by the Public Prosecutor against 
the order of acquittal of the accused in these cases, by the Judicial Sub-Magistrate, 
Madurai in respect of offences under section 3 of the Madras Paddy and Rice 
(Movement Control) Order, 1964. The offences in these cases were said to have 
been committed on 23rd October, 1965, 23th September, 1965, and 22nd November, 
1965 respectively after sub-rule (3-A) of Rule 125 of the Defence of India Rules 
came into force, which was on 20th May, 1965. For the reasons given by me in 
the earlier batch just’now disposed of, I hold that the order under which the respon- 
dents were prosecuted, expired on or after goth June, 1965. u Ed 

These Appeals are dismissed. 


. Third batch.—In this batch, Crl.R.C. Nos. 315 of 1966 and g1 of 1967 relate 
to offences under the Madras Paddy and Rice Dealers (Licensing and Regulation 
Order), 1965 and Cri1.R.C. No. 316 of 1966, relates to the offence under the Madras 
Paddy and Rice (Declaration and Requisitioning of Stocks) Order, 1964. In 
these cases, the offences were committed subsequent to goth June, 1965. For the 
reasons given by me in the first batch of cases, I hold that the orders were not valid 
at the time the offences were committed. The proceedings concerned in Crl.R.C. 
Nos, 315 and 316 of 1966 are quashed. The conviction ofthe petitioners in- Cr. 
R.C. No. 91 of 1967 are set aside, and the fine, if paid, will be refunded to the peti- 
tioners. The confiscations in these cases are set aside. The sale-proceeds of the 
properties seized would: be returned to the claimants by the lower Court after 
due enquiry. . ae 

Procesdings quashed conviction’ and confiscations sst aside. 
Fourth batch.—These two cases relate to offences under the Madras Paddy and 
- Rice (Declaration and Requisitioning of Stocks) Order, 1964. The offtnces in 
these cases were committed subsequent to 20th June, 1965. For the reasons given 
by me in the first batch of cases, I hold that the order in question was not valid at 
the time the offences were committed. The convictions and sentences are set aside. 
The fine, if paid, will be refunded to the petitioners. The confiscations in there 
cases are set aside. The sale-proceeds of properties seized would be returned to the 
claimants by the lower Court after due enquiry. 


- 


Convictions and sentences set aside—Order 
; ~ of confiscation also set aside. 
P.R.N. i 
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IN THE HIGH COURT OF JUDICATURE AT-MADRAS, 
. Present Ma. Josriazg K. N. MopaALIvaR, , 
Elumalai and another .. Appellants 


Madras Rationing Order (1965), rule 5-—Ingredients of Offence—Transport of rations? 
article from the place in a'rationed area to another place the same area-—Legality of 
conviclion. 


To constitute an oinc of contravention of rule 5 of the Madras Rationing 
Order, 1965, the contravention must relate either to importing into or exporting 
from the rationed area any rationed article. ‘Transport of a rationed article 
from one place in a mudoned area to another place for storage is no offence. 


A licensee has every right to store rationed article in any place within the 
rationed area subject to his intimating the concerned authorities within 48 hours 
and producing bis licence. There is absolutely no offence at all in respect of 
such storage, which is not an offence under rule 5; which mentions only un- 
authorised “Importing into or exporting out.’ 


Appeal against the Judgment of the end Presidency Magistrate of the Court 
ae Presidency Magistrates, George Town, Madras, Case No. 18041 of the Calendar 
or 1966. 


“Y. A. F. Goslho, for Alaa. 

Fagadeesan, for the Public Prosecutor, for State. 
Abdul Quyum, for D.W. 1. 

The Court delivered the following 


Jupewent.—The two appellants, aggrieved by the order of the Second Presi- 
dency Magistrate convi cting them for offences under rule 5 ofthe Madras Rationing 
Order, 1965; read with sections 3 and 7 of the Essential Commodities Act, appeal 

` against their conviction. 


The Charge against them reads as follows : 


‘‘First:—That you on or about 12th day of August, 1966, at about 11-10 P.M. 
that you Accused 1’ being the lorry driver and that you accused 2 ree the cleaner 
and that you accused 3 being the owner, stored 61 bags of Sooji at No. eel 
Anna Pillai Street, Madras, without valid permit required under the Madras 
Rationing Order, 1965, and thereby committed an offence punishable under 
rule 5 of the Madras Rationing One 1965, read with sections 3 and 7 of the 
Essential Commodities Act. 


And I hereby direct that-you be tried before me on the said charges.” 


It is apparently seen that the gravamen of the charge is that accused 1 and 2 being 
the lorry driver and the cleaner stored 61 bags of Sooji at No. 173, Anna Pillai 
Street, Madras, without valid permit. ` 

P.W. 1 says that on rath August, 1966 at 11-10 p.m. when he was checking 
lorries entering Anna Pillai Street, he saw lorry MDU 5357 spat ey Anna: Pillai 
Street. He stopped and checked it. Accused 1 was Gece and accused 2, the 
cleaner. The Jorry bore a load of 61 bags of Sooji. Ea W.ı adiz the trip sheet 
Exhibit P-1 which disclosed that the load came from Thiruvothiyur. He seized the 
documents, produced by accused 1 (Exhibits P-2 to P-4). His further evidence is 
that Sooji was a rationed article and the accused had no permit to take it into the 
Rationed area. He seized the load inder Mahazar Exhibit P-5. 


The only other important-piece of evidence is that of D.W. 1 who says that the 
Sooji belongs to him and he brought it from his gedown No: 102, Thiruvothiyur 
High Road, Washermanpet, within city limits. In the cross-cxamination, it is 
elicited that this witness was the licensee under Exhibits D-4 and D-5. 


*Crl. A No. 358 of 1968. _ os 13th February, 1970. 
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Rule 5 of the Madras Rationing Order, 1965, reads as follows: 


“No person, other than an authorised wholesale distributor shall, on or after 
the rationing date, import into, or export from, any rationed area, any rationed 
article except under, and in accordance with, a permit granted under this order: . 


Provided that nothing contained in this clause shall apply to the transport of 

any rationed article, up to a quantity not exceeding a week’s ration at the scale 

- and composition prescribed for rationed areas by a bona fide traveller as part of 
` his personal luggage.” i - 

Rule 5 mentions the words “import into or export from any rationed area 
any rationed article.” In view of the terms of the text of the charge and even 
accepting- the entire testimony of P.W. 1, the prosecution has failed to prove the 
offence with which the accused is charged. Under rule 5 the contravention of ' 
the said rule must relate to either their importing into or exporting from rationed 
.area any rationed article, On the contrary Exhibit P-1 mentions Thiruvothiyur 
High Road, the place wherefrom the said lorry hes left. A part of Tiruvothiyur 
High Road is certainly within the City of Madras and under Exhibit D-5 even 
assuming that this accused was going to store in the place 173; Anna Pillai Street, 
Madras-1,-he has every right to store them in that place subject to his intimating the 
concerned authorities within 48 hours and producing the licence for making the 
requisite change by the licensing Authority. This is one of the most frivolous and 
baseless prosecutions that the State has launched in utter disregard of rule 5 of the 
Madras Rationing Order. This is a clear example of the Second Presidency Magis- 
trate who seems to have had no regard for the documents before him on the 
basis of which he has chosen to frame a charge in the terms in which he has framed. 
There.is absolutely no.offence, not even a particle of it, in respect of the storage 
“which is certainly not an offence. Rule 5, as I have observed already mentions 
only unauthorised “importing into or exporting out.” The sale proceeds of the 61 
bags of Sooji seized by the Authorities are directed to be returned to D.W. 1. 


The Criminal Appeal is accordingly. allowed. : 
PRN. - z - — - Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' Present :—Mr. Justick M., M. Iswatt. 
U. Karuppan and others ` : .. Petitioners 
v. ; Š 
S. K. Lakshminarayana Iyer, Rent Court-cwm-Tahsildar, Parama- 
kudi'Taluk, Ramanathapuram District ` - .. Réspondeni. 
‘Interpretation of Statutes—Siatutory duty, discharge of—WDetermination of jurisdictional or 
incidental question—Authority, if can escape his obligation by stating that tha jurisdic- 
Hon is vested exclusively in some other Tribunal. . 
Madras Cultivating Tenants (Payment of Fair Rent) Act (XXIV of 1956), section 9— 
~ Scope—Fixation of fair rent—Relationship of d and tenant, deiermination of — 
. Nature of the land, a jurisdictional question—Rent Court, if can refuse to decide the 
When the question, namely, whether the relationship of landlord and tenant 


“subsists between the petitioners and the first respondent, incidentally arises for 


determination for the purpose of discharging a statutory duty imposed on an 
-officer or authority, that officer or-authority cannot escape his obligation by 
Stating that the jurisdiction is vested exclusively in some other Tribunals. The 
vesting of exclusive jurisdiction in some other Tribunal will have certain other 
legal consequences such. as finality and res judicata and those consequences may 








| *W.P. Nos. 1533 to.1538 of 1567. ` 4th July, 1969, 
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not be available to that officer or authority which decides the very same question 
as a jurisdictional or incidental question. d 


A. Ramanathan and M. A, Sathar Sayeed, for Petitioners, 
K. Parasaran, for Respondent. E l 
The Court made the following 


, ORDER —The first respondent ‘in these six Writ Petitiors filed applications 
against the petitioners in these Writ Petitions under section g of the Madras Cultiva- 
a an (Payment of Fair Rent) Act, 1956, on 12th January, 1963 for fixation 
of fair rent in respect of the lands in Kalaiyoor Inam Vi While proceedings 
were pending, the village was notified and taken over by the Governmo:t under 
. Madras Act VI of 1963). Thereafter, the petitiorer in these W it Petitiors filed 
applications before the „Tahsildar, Paramakudi (Rert Court) prayirg that the 
enquiry need not be taken up and the ertire procecdirgs have to be dropped till 
-the main question that the lands are iruwaram lands of the first 1espondent is 
«decided by the Settlement Court- before which the petitioners (petition ers in the 
Writ Petitions) and the respondent (the first responder herein) have filed appli- 
cations and the question whether the lands are pannai or not can be decided only 
by the Settlement Officer and that ro other civil Court has jurisdiction. over this 
' patter, This question was argucd asa preliminary poi .t before the Rent Court and 
‘the Rent Court on goth April, 1966 passed a common order in all the petitions to 
the following effect: , 


“The application for fixation: of fair rent was filed before the Act (XXVI of 

. . 1963) was passed, There is no bar in proceeding with the erquiry in this Court 

. _ as the period for which the fixation of fair rent is sought-for relates to the period 

prior to the passing of Act (XXVI of 1963). This Court of course,, has no jurisdic- 

tion to decide whether the lands are kudiwaram or iruwaram as contended -by 

the Advocate for the petitioner. This Court is to decide whether the respondents 

were cultivating tenants under-the petitioners and if so, the fair rent to be paid 

by respondents to the petitioner is to be fixed. I therefore reject the application - 
„of these respondents ar.d order that the enquiry will be proceeded.” ` 


_ It is to quash this common order, passed in the said petitions filed against the 
petitioners herein, the present writ petitions under Article 226 of the Constitution of 
. India have been filed. : 


Certainly when a Rent Court is called ‘upon to fix the fair rent payable in 
respect of a holding, incidentally it may have to decide a number of controversies 

_ arising between the parties, o1.¢ such controversy being whether the relationship 
of landlord and tenant subsists between the parties to the petition or rot. As far 
as the provisions of Madras Act (XXVI of 1963) are concerned the relationship of 
landlord and tenant between-a landholder md a tenant will exist only with refe- 
rence to those lands for which the landholder is entitled to get a patta and with 
reference to those lands for which the ryot is entitled to get a patta, the question of 
the landholder being a landlord subsequent to the notification does not arise. 
, Therefore, for the purpose of deciding whether the relationship of landlord and 
tenant subsists between the petitioners herein and the first respondent, the Rent 
` Court incidentally has to decide whether the lands in respect of which the fair rent 
is sought to be fixed are lands to which the first respondent is er-titled to a patta as 
a private land or the petitioners are entitled to patta as ryotilar.ds. Urdoubtedly 
‘ that question has to be determined by the authority constituted ur.der the Act and 
‘no other Court will have jurisdiction. ‘But when that question incidentally arises 
for determination for the purpose of discharging a statutory duty imposed on an 
- Officer. or authority, that officer or authority cannot escape his obligation by stating 
that the jurisdiction is vested exclusively in some other Tribunal. The vesting of 
exchisive jurisdiction in some other Tribunal will have certain other legal consequen- 
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ces such ds finality and res judicata and those consequences may not be available to 
that officer or authority which decides the very same question as a jurisdictional or 
incidental question. ane f ' 
Nonetheless, it cannot be said that the officer or authority has no jurisdiction 
at all to decide the question. Consequently I am of opinion that the Rent Gourt 
in this case was wrong in saying that it had no júrisdiction to decide the question 
‘about the’nature of the land with reference to which there was a prayer for fixation 
of fair rent, whether it is private land to which. the first respondent is entitled to 
patta under Madras Act (XXVI of 1963) or ryoti land to which the petitioners are 
entitled to-patta under the provisions of the said Act. ‘The Rent Court has to decide 
that question as incidental question to the determination of the main question of 
the fixation of fair rent. This conclusion of mine is supported by a Bench decision 
of this Court in Ramasmami Goundan v. N. S. Krishnaswami Ipengar’. There in a 
petition filed under-Madras Cultivating Tenants Protection Act, Madras Act (XXV 
of 1955),the question arose whether the village was an estate governed by the Madras 
Estates Land Act, in which case the ryot was entitled to a permanent right of occu- 
ncy or not and whether the Revenue Court under that Act had jurisdiction to 
ecide that question as'an incidental one or not. Dealing with this point, the learned 
Judges pointed out: page 1228; : 


“ The first of these questions is, has the Tribunal created under Act (XXV of 
1955), jurisdiction to determine whether a village in which the lands are situated. 
is an estate or not. Jn our judgment this has to be answered in the affirmative. 
If as we have held, the territorial extent of the Act extends even to the areas which 

‘are estates under the Estates Land Act, the jurisdiction,of the officer’ cannot be 
_ held to'be ousted merely because one of the parties affirms that the land is in an 
estate governed by the Estates Land Act. The enactment defines the rights of 
landlords and cultivating tenants within the area to which the Act extends and 
it necessarily follows that the officer is vested with jurisdiction to adjydicate into 
the disputes between such parties to determine whether the relationship is such 
as would attract his jurisdiction preliminary to the exercise of such jurisdiction, 
there might be a necessity to determine the tenure of the Village. Whatever 
finality might attdch to any adjudication by the officer as regards the tenure of 
the village, the officer would certainly have jurisdiction to determine that tenure 
for the se of conducting the enquiry which the statute imposes on him. In 
our jacdement: the officer has an incidental power or jurisdiction to determine 
the tenure of the village as preliminary to the investigation of the relationship of 
the contending parties before him.” : ¿ . 


__ On these principles, the Rent Court in this case will have jurisdiction to deter- 
mine the nature of the land as preliminary or incidental to his duty to determine 
the fair rent payable by the petitioners to the first respondent herein. 


_ There is one other error in the order of the Rent Court. The Rent Court 
pointed out that the fixation of fair rent was in relation to the period prior to the 
passing of Act (XXVI of 1963). This is obviously erroneous. 


_, Once fair rent is fixed, that fair rent will continue to prevail and govern the 
rights and liabilities of the parties for a period of five years. Therefore the question 
of an es being fixed for a particular year only does not arise under the provisions 
o t. > 


In these circumstances, the order of the Rent Court dated goth April, 1966 
cannot be sustained and it is quashed. The Rent Court will have to determine 
the nature of the land involved in the petitions filed before it by the first respondent 
herein as an incidental question for the purpose of determining whether the relation- 
mr ef 
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ship of landlord and tenant exists between the first respondent and the petitioners 
in respect of such land and after he comes to the conclusion that such a relation- 
ship exists, then proceed to determine the fair rent. There will be no order as to 
costs in all these petitions. A we 
V.MK. —— , Writ Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—Mr. Justice M. NATESAN. - 


Mannarswami Nattar and others -- Appellants* 


U. 3 
C. K. Arumugha Mudaliar . Respondents, 


Estates Land Act (I of 1908), Explanation to section 3 (15) Sa A person occupying a 
ryoti land for a continuous period of 12 years to be a ryot for all the purposes of 
- the Act—Lessee of a recognised ryot cultivating ths land for over iwo years—Explanation, 
uf has the fect of transferring the rights of the recognised rpot to his lasses. ` 


Estates Land Act (I of 1908), sections 3 (15) and 50 (3)—Scope—Defendants as lessees 
sharing the wih the plaintif, the ryot of the holding—Claim for a share in the 
produce, if tenabls after the abolition of the estate. - 


On the question whether the claim for a share in the produce, as has been paid 
. by the defendants to the plaintiff for years is ténable after abolition of the estate. ` 
on the ground that the plaintiff has no further interest in the lands and the lands 
are held by the defendants directly under the State, - 

Held : The plaintiff and his predecessors-in-title were not just farmers of : 
revenue collecting rent for the landlord. They were not realising Zom the aoe 
dants and their predecessors what otherwise the landholder was entitled to receive 
from them interposing themselves between them and the landlord. The plaintiff 
and his predecessors ired title to the suit properties under the Zamindar 
either in revenue sales of the kudivarsm interest or by purchase from pattadars 
of the lands, with liability to pay rent to the landholder. The defendants have 
been sharing the produce with the plaintiff and his predecessors, like ordinary 

_ lessees from them and the plaintiff and his predecessors were having direct rela- 
tionship, with the landlord as ryots paying kist to the landholder, If the plaintiff 
was a ‘ryot’ under the Estates Land Act, prior to the abolition of estates and the 
lands in question had heen or ought to have been properly included in his holding 
he became a ryotwari pattadar of the lands on the abolition of the estate, _ a 


‘The explanation to section 3 (15) of the Estates Land Act (added by section 4 
(6) of the Madras Act (VIII of 1934) provided that a person who has occupied 
ryoti land for a continuous period of 12 years shall be deemed to be 8 ryot for all 
the ses of the Act, would not make the defendants who have been on the 
lands for generations ryots, because the explanation, by its own force, cannot 
transfer the rights of a recognised ryot to his lessoe just for the reason his lessee 
had been cultivating the land for him for over 12 years and actually on the land 
for the period. Here the right through and during the currency of the Estates 
Land Act, the plaintiff or his predecessors claimed a share in the produce from 
the defendants not as rent by virtue of any transfer from the owner or of any 

ific provision of law. He himself paid the rent due on the holding to the 
landholder. Under the definition of rent, there can be only one rent due from 
a holding, and the liability for that was of the plaintiff. If the defendants’ lia- 
bility to the plaintiff is looked upon as rent under the Act, then that would make 
two persons simultaneously ‘ryots’ of the same holding, each independent of 
the other and to different landhalder, a tenure not provided for under the Estates 
Land Act. Therefore, in the facts and circumstances of the case, the sharing of 
the produce was not as a rent due by a ryot to the landholder under the Act, 


* S.A. Nos. 1362 and 1363 of 1964. è 8th August, 1968, 
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Appeal against the decree of the District Court, Chingleput in A.S. No. 139 of 
1962 preferred against the decree of the District Munsif, Chingleput in O.S. No.-200 
of 1.958, etc. Cans ; 

V. Vedantachari, T. Rangaswami and R. T. Tatachari, for Appellants. 

K. Saroabhduman and T. R. Mani, for Respondents. 

The Court delivered the following - 


Jupement.—These two second appeals arise out of two suits filed by the same 
plaintiff which raised a common question. The eee have been preferred: by 
the defendants in the respective suits, who have failed in the Courts below. The 
properties in question are erstwhile ryoti lands in the Zamin Village of Vilambur in 
Chingleput District. The a has been taken over by the State under the 
Estates Abolition Act (Madras Act XXVI of 1948). The plaintiff laid the suit 
against the defendants for what he termed his melwaram share in the yield from 
the lands as the absolute owner of the lands, with the vesting of the estate in-the 
State. The substantial defence to, the action was that, with the vesting of the estate 
in the Government, the liability to pay melwaram ceased, and, as occupants of the 
lands, they need pay only kist to the Government. The defendants denied that 
they were tenants under the plaintif. The real question for decision is, as between 
the plaintiff on the one hand and the defendants who claim to be cultivating the 
lands on the other, which of them was ‘ryot’ of-the related holding under the 
" Madras Estates Land Act (I of rg08, - > ` `. > 


In these appeals we are concerned with three items of land—two items of land 

in O.S. No. 175 of 1953 out of which S.A, No. 1863 of 1964 ariscs and one item of 

-land in O.S. No. 200 of 1953 out of which S.A, No. 1362 of 1964 arises, -Tho lands 
in question are those containing coconut, mango, jack and plamyra trees and one or 
two tamarind and cashewnut trees. The plaintiff claims a share in the yield from 
these trees as his melwaram share, It'has been established that the defendants 
and their prodecessors have been on the lands for generations paying the plaintiff 
and his prodecessors a 6/1oth share of the yield from the trees, There is no dispute 
in these proceedings about the quantum, if the liability is found. The defendants’ 

case is that notwithstanding their having been sharing the produce with the plain- 
tiff, they are the ryots of the lands, and, on the abolition of the estate, they became 
absolute owners of the lands, with no liability to share the yield from the lands with 
a middleman like the plaintiff. The extent of the lands is about 6 acres and about 

180 fruit bearing trees are found on the lands. Substantial areas of'the land, it 

must be noted, have been unoccupied, Though the defendants and their prodecess- 

sors have been on the lands as actual occupants for generations, at no time wore 

they ted patta by the’Zamindar. Nor did they pay kist direct to the Zamindar, 

A kachayat book, produced by the defendants, does show some payments of-kist. 

But it is seen from the entries therein that the kist was paid at the instance of the 
jamabandi officers specifically on behalf of the plaintiff, in whose name the patta 
stood. Of items 1 and 2 of land in O.S. No. 175 of 1953, the plaintiff acquired 
item 1 under the revenue sale held in 1937. Exhibit fon is i salo certificate 
issued by the Sub-Collector evidencing that the revenue auction was held for arrears 
of kist for fasli 1344 due by the pattadar: Vedachala Mudaliar. Item 2 was pur- 
chased in 1878 by an ancestor of the plaintiff under the sale decd Exhibit A-3. 
The sale deed shows that the property was in the rokka patta ofthe Vendor. This 
property is found included in the family patta of the plaintiff. Subsequently the 
patta had been transferred to the plaintiff. The patta Exhibit A-4 contains both 

the items of land concerned in O.S, No. 175 of 1958+ As regards the land in O.S. 

No. 200 of 1953, a portion of it was purchased by the plaintifs great grand-father 

under the original of Exhibit A-g. There is a revenue sale certificate Exhibit 
A-11, dated 8th October, 1935 in respect of the purchase of the other portion, of the 

property and the plaintiff traces his title to the revenue sale. Exhibit A-10 dated 
27th June, | is the patta for the whole of this suit item granted to the plaintiff 
by the Zamindar. The properties in both the suits, O.S. Nos. 175 and 200 of 1959, 
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are covered by the patta Nos. 32 and 71 issuéd to ‘the plaintiff, and there is record 
plata payment.of kist by the plaintiff to the Zamindar. Exhibit: A-1 7 and A-18 
ts for payment of kist by the plaintiff for faslis 1356 and 1357. ‘Thus, we 

ie it Ea the recognised pattadar of the lands'in question is the plaintiff, He 
has been paying kist duc to the landholder. The suit lands have been acquired in 
revenue auctions held for arrears of kist.and by purchase by the plaintiff's ancestors 
from the pattadars, As regards the defendants, they have been in occupation of 
the lands dnd their predecpssors-in-title were in ogcupation even from prior to 1908. 
‘But there is no proof that they were ever in possession directly under the Zamindar 
paying kist to the-Zamindar,They and their prodecessors were admittedly. paying 
sharcs in the yield to the plaintiff and his predecessors, The defendants made a 
feeble suggestion that the plaintiff and his predecessors were Ijaradars, But the 
Courts below have found that there is no evidence to warrantit. The plaintiff and 
his predecessors-in-title were not just farmers of revenue, collecting rent for the 
landlord. They were not realising from the defendants and their predecessors what ' 
otherwise the landholder was entitled to receive from them interposing themsclves 
bétween them and the landholder. The plaintiff and his prodecessors acquired 
title to the suit properties under the Zamindar either in revenue sales of the kudi: 
varam interest or by purchase from pattadars of the lands, ia ene’ to pay rent 
to the landholder. re 


When the laintiff has made out that he and his DEE ele have been 
holding the lands under pattas granted by the’ Zamindar, I fail to see how the defen- 
dants can contend that they were themselves ryots of the holdings. May.be the 

plaintiff has not made out that the defendants or their predecessors-in-title were 
ducted on the-lands at any particular pae as their lessees or under-tenantg. 
The right to possession and occupation of the lands has been in the plaintiff and his 
pridecessors.- It is not as if the lands have been in-the patta of the plaintiff and his 
prcdecessors-in-title nominally, the defendants -and their predecessors as, occu- 
pants of the lands having direct relationship with the landlord to ignore the pattas; 
‘The defendants have been sharing the produce with the plaintiff and his predecessors; 
like ordinary lessecs-from them, recognising their acquisition of rights in the lands 
and the plaintiff and his predecessors were having direct-relationship, with the 
landlord as ryots paying kist to the landholder.. If the-defendants are les'ees of 
the lands from the plaintiff, the fact that they have been so, for decades, cannot 
make any difference to the nature of their rights, unless law should otherwise provide, 
Various laws are being placed on the statute book- giving the actual tiller, of the 
soil who with hig family has’ been on ae land. wr decades, Preteen, from i puat 
eviction. 


A certain amount PEST we ba audi in ihe matter bý the PEIN 
clature which the plaintiff has adopted ‘when stating his claim.’ It is stated in the 
plaint that the kudiwaram right'in the Thope longs to the defendants, while 
‘the melwaram belongs to the plaintif.: While‘prayirg for a decree, a declaration 
was sought of the plaintiff's right to melwaram i in the Properties, ` ’ Strictly speaking, 
there is no such cane as ‘melwaram ° or-!.kadiwaram’ after the’ Vesting ‘of the 
estate in the state on the abolition of the estate. If the plaintiff was a ‘iyot’ under 
the Estates Land Act, prior to the abolitiowof estates.and the lands in question had 
been. or ought to have been properly included in.his holding, he became a ryotwari 

ttadar of the lands on the abolition of the estate. : Ina ose sense. only i if could 
said that’ he was entitled to melwaraqr from- the defendants, the defendants 
having kudiwaram.. It is not unoften that an absolute proprietor s share in the 
_ produce is referred to as ‘-melwaram ” and the share of the produce by the lesseo 
cultivating the land referred to as ‘kudiwaram.’ It is common to come across the 
expressions “ melwaram ” and ‘© kudiwaram ” even in cases of ryotwari lands, and 
private lands in estates, the distinction between melwaram and kudiwaram being 
notional and the rights inter se being regulated solely by the contract of lease eae 
the proprietor and the cultivator—see observations of Viswanatha Sastri, J., 


* 
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Periaraa’s cast. Also human nature being what it is with its frailties, one can see 
the tenant gua his cultivating-~inder-tenant or lessee referring to his share as the 
qelwaram and his lessee’s as the kidiwaram, not using‘the words as terms, of art 
but as signifying his sharing of produce as proprietor of the land with thé actual 
tiller, of the soil. es than ere 
Mr, Rangaswami Iyengar, learned Counsel appearing for the appellants 
(defendants) would submit that the defendants were ryots under the Madras 
Estates Land Act at the time of abolition of estates. . But to be a ‘ ryot? under the 
Estates-Land Act, a person must hold ryoti land’in an estate for the purpose of 
agriculture on condition of paying to the landholder.the rent which is legally due 
upon it. The defendants here were not holding lands under any engagement with 
any landholder, and what they were paying for their occupation was not rent to 
the ldndholder. They were only sharing the produce with the plaintiff who paid 
the rent legally due on the lands to the landholder. The’grant of pattas to the 
plaintiff established the revenue engagement between the.plaintiff and the land- 
holder, with reference to the-holdings in question. As pointed out earlier in the 
present case the pattas were not mere paper records, but having regard to other 
evidence in the case, evidence of the fact that the holding has been held by the 
plaintiff on condition of paying the rent to the Jandholder, thus making him the 
ryot of the holding. Faintly it was suggested, in the course ‘of arguments for the 
appellants that the Explanation to section 3 (15), which provided that a person who 
has occupied ryoti land for a onan pand of 12 years shall be deemed.to ba 
a ryot for all the purposes of the Act, d make the defendants who, have been on 
the lands for generations ryots, But this ac applied only to cases where 
there was already no ryot on the holding. The Explanation was added by section 
4 (6) of the Madras Act (VIL of 1934) and obviously intended to, make a determined 
on unoccupied ryoti i for payment of rent to the landholder, 
giving him occupancy rights. The Explanation, by its own force, cannot transfer 
Gis Huhta at a sccouniod ryot to his lessee just for the reason his lessee had been 
cultivating the land for him for over 12 years and actually on the land for the period. 
Of course, if the plaintiff could be deemed to be the landholder of the holding gua 
the defendants, that would be a different matter. Put a,landholder under the 
Estates Land Act means a person ing an estate or part thereof and of course 
includes also a person entitled to collect the rent of the whole or any portion of tha 
estato by virtus of any transfer from the owner or his prodecessors-in-title or of any 
order of a competent Court or of any provision of law. Here right through and 
during the currency of the Estates Land Act, the plaintiff or fix prodecessors claimed 
a share in the produce from the defendants not as rent by virtue of any transfer 
from the owner or of any specific provision of law. He himself paid the rent due 
on the holding to the landholder. . Under the definition of rent, there can be only 
one rent due from a holding, and the liability for that was of the plaintiff. If the 
defendants’ liability to the plaintiff is looked upon as rent under the Act, then that 
would make two persons simultancously ‘ ryots ’ of the same holding, each indepen- 


dent of the other and to different lan a tenure not provided for under the 


’ 


Estates Land Act. tee ya ; 

The decision of this Court in Kakarapall i Potkwraju, In re*, is valuable in this 

context. In that case, on the finding that the second defendant therein held posses- 

sion as sub-essee under the kudiwaram tenant, it was held that the second defen- 

dant’s possession at the time of passing of the Estates Land Act must be treated as 

ion of the kidiwaram tenant himself, It was observed that such possession 

-the lessee would not give him ind dent kudiwaram right in the land, even 

if the Zamindar gave patta direct to the lesseé, The following observations made 
jn Vellathi v. Smi. Thayammal*, may also be quoted here: xs 


T « Any pattadar can rent out his land for any rent he likes, Often the'tent 


. . is higher than the rent he pays to the landlord. But sometimes it docs happen, 
p= i tccmenly-. 





1. LLR. (1952) Mad. 741 : (1952) 1 M.L-J. ~ +2. (1915) 2 L.W. 270 : 28 LC. 277." 
71, 107. ‘ 3. wae 1958 Mad. 232, 234. ` 
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` that the rent he can get from his lessee is only the same or even less than what 
he has to pay his landlord. This adventitious circumstance has nothing'to do 
with the question of occupancy rights. It will be monstrous indeed if a tenant 
from a pattadar having occupancy rights gets the same occupancy rights in those 
lands himself by virtue of the tenancy. That will make occupancy rights under 
the Estates Land Act meaningless.” . ; 

In the face of the above observations, tho citation, of a passage for the ap t 
from. the decision of the Judicial Committee in Butchavoa v. Apparao!, made in a 
totally different context, is not apt. That case arose out of a suit for- the issue of 
pattas in respect of certain lanka lands-by the lessees of the lands from the zamindar, 
The lessee, by its terms, contemplated the cultivation of the lands by ryots. Leases 
were granted on auction. Those who desired to became lessees of the land previously 
demised, bid at the auction, and the new lease was granted to the highest bidder, 
whether he was the old lessee or another, and there was no custom of continuity of 
occupation by the lessee. It was found,in that case that the lessees dealt with the 
lands demised as middlemen subletting them to tenants who held their holdings 
subject to payment of rent to their immediate landholder. When the lessees claimed 
to have a rent fixed for all the lands demised to them and to have a patta granted to 
them, the Judicial Committee observed that the object of the Estates Land Act was 
to improve the condition and confer new rights and privileges, especially upon 
the occupaying cultivators or ryoti land, such as the lands in question. The 
Judicial Committee remarked: ; - ` 


“It would be quite opposed to its policy to confer on middlemen who sublet 
' to occupying and cultivating tenants, rights and pala at all resembling those 
co on occupyi tivators, and indeed, d result in depriving the 
latter class of the benefits intended to be conferred upon them. It could hardly 
be suggested that it was the object of the’statute to bring about such `a result as 
this, that the middleman could compel his landlord to grant him a patta at a 
rent to be fixed by a Court, and the middleman’s occupying and cultivating sub- 
tenants should in their turn Be able to compel their immediate landlord, the 
middleman, to grant to them pattas of their holdings at rents to be similarly 
cab and this, though the middleman was an absentce who never even Visited 
estate, ` 5 AS 


That was a case of a confirmed middleman who would be a landholder qua 
the cultivating tenants, and a farmer of revenue qua the zamindar governed by 
contract, The decision of this Gourt in the matter is found reported at Thallapara- 
gada Subba Rao v. Gopisetti Næaiayaniswami Naidu’, pointing out that the defimtion 
of the term ‘ryot’ required the existence of a ryot and landholder and equally 
required that the ryot should not be Jandholder himself, Napier, J., observed in 
the case that as regards the qualification of a ryot that he must be paying rent which 
is legally due upon the land, the words required that the person should be one who 
ST rent as defined in the Act, After noticing that there could not be two persons 

olding the position of the ryot in respect of the same holding, it was observed: 

“Ifon the other hand, he is taking from the lands its kudiwaram interest and 
paying the melwaram to the landlord, then whether he cultivates the larid himself 
or is compelled by circumstances to have it cultivated for him, he-is so paymg 
money for the purpose of agriculture.” . = 7 

Itis also useful to quote here the following observation of the learned Judge: 

“ There remains to consider the point raised by the learned Advocate-General 
that the lessee being out of possession cannot suc for a patta. I can find nothing 
in the Act to support this contention............ The section under which a 

t is entitled to demand a patta is section 50 and the words are ‘ every ryot 
all be entitled to call upon his landholder to grant him a patta’ The word 
“ryot”’ is defined as being a person who holds ryoti land in an estate and it 


1. (1921) TLR. 44 Mad. 856, 862 (P.C.): 2. (1916) 31 ML J. 339, 343, 345 and 346. 
48 I.A. 387: 41 MLJ. 669. 
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has been decided by this Court that mere possession does nọt constituto holding. 
The word ‘ holding’ implies tenure, and I have no doubt that any person who 
can show to a Revenue Court that he has a lawful tenure is entitled to avail 
himself of the provisions of sections 50 and 55 for the purpose of getting a patta,” 

Section 50 8 of the Estates Land Act provides that the ryot shall, at his ` 

request, be enti to have all the lands in his possession in a single Village entered 
in a single patta. It is clear, therefore, that section 5o providing for a patta, does 
- not make it a condition that the pattadar must himself personally be the occupant 
of the land and that the land must be under his personal cultivation. We are not 
concerned in this case with what rights, if any the defendants by their long and 
continuous occupation, acquired against the plaintiff. The.pnly point is whether 
the claim for a share in the produce, as has been paid by the defendants to the plain- 
tiff all these years is tenable after abolition of the estate, on the ground that. the 
plaintiff has no fyrther interest in the lands and the lands are held by the defendants 
directly under the State. THe above. discussion shows that this claim is not affected: 
by the Abolition Act. The plaintiff has been a ryot of the holding in question at 
the material period and not a landholder and the defendants have been lessces under 
him, Sharing of the produce between the plaintiff and the defendants was not as 
arent due by a ryot to the landholder ynder the Estates Land Act, for the defendant’s 
liability to share the produce to cease with the abolition of the estate. It fallows 
that the Courts below were justified in decreeing the suit-as prayed for. f 

Before parting with the case, it has to be pointed out that some of the observatio 

of the learned District Judge are not necessary for disposal of the case on hand, The 
learned District Judge has examined the question whether the defendants have 
acquired a right by prescription to a permanent lease of the suit lands and finds 
against them. It is unnecessary to decide that question in these proceedings, 
The suits are not for eviction. As I stated at the outset, the short question for con- 
sideration, is whether the plaintiff is entitled to his share in the,produce from the 
lands, which he would term ‘melwaram.’ Whether the defendants have prescribed 
a title to continue in occupation of the lands vis-a-vis the plaintiff has not been the 
subject of any specific issue by the trial Gourt. In fairness and justice to the partics 
this question must be left open for consideration, if occasion should arise, To 
the extent the learned District Judge has modified thé decision of the trial Court ` 
in this regard, the j ent has to be sct aside and the decrce of the learned District 
Munsif restored. Subject to the above modification, deciding the variation portion 
of the decree of the trial Court by the ap te Court, the second appeals are dis- 
missed, In the circumstances, there will be no order as to costs. No leave. 

V.M.E. : ——— Order accordingly 

© IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: ‘PRESENT :—MR, Justice G. RAMANUJAM. 
A. N. Sabapathy alias A. Narthanasabathy Mudaliar ,. .. Appellant 
Un es i j i 
Ponnammal : ; ; ue Repondent. 
Limitation Act (IX of 1908), Article 120—Scope—Defendant enjoying the income from 
~ the property in assertion of a hostile title to the knowledge of the plain f’—(Co-sharer)— 
` Plaintiff, uf entitled to the profits for more than six years prior to the date of the suit, 

In the present case there has been an ouster and an assertion of hostile title to 
the inewiodge of the plaintiff more than six years before the date of the suit and 
as such, the time has n to run from 7th March, 1951, when the right to sue 
‘actrued, and when the defendant entered into possession of the suit ‘properties 
in-assertion of a hostile title to the knowledge of the plaintiff. That being so 
it has to be held that the plaintiff in this case is not entitled to the profits for more 
than six years prior to the date of the suit. The concession made by ‘the defen- 
dant that the plaintiff is cutitled to half a share in the suit properties will not 
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stand in the way of the defendant putting forward the plea that he has been in 
possession of the properties and has been ony ing the income in assertion of 
a hostile title to the knowledge of the plainti 


Appeal against the decree of the sub-Court, Thanjavur in A.S. No. 52 ‘of 1964 
preferred against the decree of the District Munsif of Thirwvaiyary in O.S. No. 209 
of 1963, . in Par e a 

K. Parasaran, for Appellant. ‘ 

V. Krishnan, P. Vesraraghaogn and K. Sankaran, for Respondent. - 

The Court delivered the following : ; 


JupomENT.—This second appeal arises out of a suit filed by Ponnammal, the 
plaintiff, against A, N. Sabapathy alias A. Narthanasabapathy Mudaliar, the defen- 
dant, for partition and separate possession of her half s and for accounts from 
oth , 1951 when the defendant entered into possession of the entire suit pro- 
pny The plaintiff filed the suit O.S. No. 203 of 1963 on the filo of the District 

unsif, Thiruvaiyaru under the following circumstances. “ 


The suit property consisting of two items i.s., 93 cents in S.No. 36/4 and 6 cents 
in 8.No. 162/25 in Devarajapettai Village, Papanasam’ Taluk, ofiginally belonged 
to'one Govindasami Mandrayar, ‘the grandfather of the plaintif. He left a will 
dated gth September, 1917, dedicatirg the property to nipo -Charities, . As 
per the said will the testator, Govindaswami Mandrayar and his wife’ were to conduct 
the charity till their lifetime and after their death one Dorai Ammal was to conduct. 
the charities. After her death the plaintiff and one Rajagopala were directed to 
look after the Charity. The plaintiff, and Raj pala took possession ofthe suit 
properties and were conductirg Gurupooja out oft income from the properties. 
The said will also provided that the residue of the income from the suit opera 
after meeting the expenses of the Gurupooja.were to be divided between the plaintiff 
and Rajagopala in moicties. Valine unvantake of the said clause in the will, 

Lajagopala seems to have executed a security bond covering the entire suit properties 
in favour of the defendant who filed a suit, O.S. No. 108 of 1948 on the file of the . 
District Munsif, Thiruvaiyaru and obtaired a decree in the said suit on the foot of the 
security bond executed by Rajagopala. The defendant brought the property -for 

‚šale and in execution purchased the same in Court auction. When he.came to 
take delivery of the property in pursuance of the Court auction ‘sale in, his favour, 
the plaintiff obstiucted and the said obstruction was removed by an order dated 4th 
November, 1950 in E.A, No. 1419 of 1950. Thereafter the plaintiff filed O.S. No. 
"261 of 1950 on the fie ofthe District Munsif, Thiruvaiyaru to set aside the order 
passed in E.A, No. 1419 of 1950. i = 


During the pendency of the said suit, the defendant took delivery of the entire 
suit properties on 7th March, 1951, and the defendant is in possession of the, same 
eversince. In the said suit O.S.No. 261 of 1950 the plaintiff got a declaration that 
. she is-entitled to a half share in the suit properties and she was directed to file a 

suit for partition. The plaintiff thereafter filed the present suit O.S.No. 203 of 
1963, for ition of her half share and for rendition of the accounts of the income 
from 7th , 1951, when the defendant got possession of the suit properties. 
The defendant conceded the plaintiff’s right to partition and separate possession 
_of her half share of the suit properties in view of the j t of this Court dated 
27th March, 1956 in S.A.No. 954 of 1953 as also the j ent of this Court dated 
agth January, 1962 in §.A.No. 230 of 1959. However, as regards the plamtiff’s claim 
for an account of the income, the defondant disputed his liability to account and stated 
that the plaintiff will be entitled for an account only from 2gth January, 1962 when 
‘this Court declared the right of the pla‘ntiff to a moiety of the properties in S.A. No. 
230 of 1959: 
The learned District Munsif who tried the suit held that the defendant was liable 
to account for a period of six years prior to suit as provided under Article 120 of the 
Limitation Act. However, on appeal, the learned Subordinate Judge of Thanjavur 
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modified the decree of the trial Court and directed the defendant to account to the 
laintiff from 7th March, 1951, till the date of delivery of possession as prayed ‘for 
be the plaintiff. In the second appeal, it is contended by Mr. Parasaran, the learned 
Counsel for the appellant that the learned Subordinate Judge was in error in giving a 
decree for accounting from 7th March, 1951, notwithstanding the fact that there 
has been. ouster and assertion of hostile title right from 7th March, 1981 upto 29th 
anuary, 1962 the date of the decree of the High Court in S.A.No. 230 of 1959. The 
earned Counsel goes to the extent of submitting that the ‘proper Article to be applied 
to this caso is Article 109 of the Limitation Act and not Article 120. As regards the 
plication of Article rog of the Limitation Act, both the Courts below have held 
that on the facts of this case Article 109 of the Limitation Act is not applicable and 
the proper Article to'be applied is Article 120 and I am in entire avreement .with 
the view taken by the Courts below in this regard. Fhe decision in Paghukath Assan- 
kevi v. Velayutha?, was cited before me by the learned Counsel for the appellant for the 
proposition that a co-sharer’s suit for his share of the income from the joint property 
is governed by Article 120 of the Limitation Act and the cause of action in such cases 
when there is a denial of the co-sharer’s right or hostile assertion is:made by him. 
Inthe said decision, Govinda Menon, J., has expressed as follows : 


“The mere fact that-there is no ouster or assertion of hostile title would not 
' entitle a‘ co-sharer who has not received the income to claim it for any period 
‘more than six years. The cause of action in such a case must be deemed to arise 
when the income accrues and not when there is a denial of co-sharer’s right. 
The rights and obligations inter se between the co-sharers are subject to well defined 
‘ principles, The Privy Council in Corea v, Appusamy*, has laid down that posses- 
- sion of one co-sharer is never considered adverse until there isan, ouster by the 
` other. But that principle cannot be extended so far as to say that it is the duty 
of the co-sharer in possession to collect the income and pay-their shares to the 
other co-sharers.- No such sense of obligaion is cast on a co-sharer. Ifthe broad 
` proposition of law enunciated by Somayya, J., is pushed to its logical conclusion 
then it will be open to one co-sharer_to lie low without taking any interest in the 
` management of the property-leaving the other co-sharer to be in possession some- 
`- times apaia his desire and thereafter claim a share of mesne profits for an indefinite 
period.” _* . TOE 
' "The learned Judge has differed from the view taken by Somayya, J., in Visalakshé 
Ammal v. Madhava Menon*, holding that a co-sharer is liable to account to other sharers 
for their shares of income of the property for not merely for six years prior to the 
-date of the suit but from the date of receipt of the income and the period of six years 
to in Article 120 starts from the time when the right of the plaintiff is 
denied or from the time when there is ouster. I am not expressing any opinion, as to 
the correctness or otherwise of the view expressed by Govinda Menon, J., in 
Pazhkukkath Assankevi v. Velayutha), that even in the absence of any ouster or. asser- 
” tion of hostile title, a co-sharer is not entitled to claim’ accounting for any period 
more than six years prior to suit, for the reason, that on the facts established in that - 
case, the decision of Somayya, J:, in Visalakshi Ammal v. Madkva Menon’, is applicable. 
‘Somayya, J., has laid down in that case that in the absence of ouster or assertion of 
hostile title.to the knowledge of the plaintiff, the plaintiff’s right to share in the income 
is not confined to a period of six years’ before the date of the suit. On the ruling of 
Somayya, J., in the said decision, the Counsel for the appellant-defendant is right in 
his contention that there has been an ouster and an assertion of hostile title to the 
-knowledge of the plaintiff more than six years before the date of the suit and that as 
such, the time has begun to runfrom 7th March, 1951, when the right to sue accrued, 
and-when the defendant entered into possession of the suit property in assertion of 
a hostile title to the knowledge of the plaintiff. That being so, it has to be held 
that the"plaintiff in this case is not entitled to the profits for more than six years 
prior to the date of the suit. a = 
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The learned Counsel for the respondentin the second appeal contends before 
me that in fact there is no ouster or assertion of hostile title in this caso as the defon- 
dant has conceded the right of the plaintiff to a half share in the suit properties and 
ae op to the conduct of the defendant in the present suit, it cannot be 
said that the defendant is in possession of the suit property ir, asscrtion of a hostile 
title. According to the learned Counsel the conduct of the defendant in the present 
suit should alone be taken into account and not his conduct prior to the suit. I am 
not disposed to agree with the contention of the learned Counsel for the respondent. 
It is the conduct of the defendant prior to the present suit that is material to find out 
whether he has been in possession and enjoyment of the income from the suit proper- 
ties adversely to the plaintiff or not adii concession made by the defendant in the 
present suit that the plaintiff is entitled to half a share in the suit propertics will rot 
stand in the way of the defendant putting forward the plea that he has been in -posses- 
sion, of the propertiet and has becn enjoying the income in assertion of a hostile title 
to the knowledge of the plaintiff. The learned Counsel for the respondent referred 
before me the decision of the Supreme Court in Rukmabai v. Lala Lakshminarayana’, 
and the decision of the Mysore High Court in Sankar Alva v. Ramayya Naik, as 
rapporiag the stand taken by the rapona in this case that he is entitled to the 

ief of accounting for a period beyond six years. It was held by the Supreme Court 
in Rukmabai v. Lakshminardyana', that the right to sue accrues for the purpose 
of Article 120 when thereis an accrual ofa right asserted in the suit and unequivocal . 
threat by the respondent to infiinge it. In this case the plaintiffs’ right to a half 
share in the suit properti s was denied by the defendant even in the earlier proceed- 
ings and possession was taken through Court ‘after removing the obstruction put 
forward by the plaintiff and so, it should be taken that the right to sue has 
to the plaintiffs on 7th March, 1952, when the defendant got exclusive possession 
through Court overruling the objections of the plaintiffs. The‘dccision of the Mysore 
‘High Court in Shankar Alva v. Ramaypa Naik*, cannot be applied to the facts of the 
present case, where there is a clear ouster and assertion of a hostile title by the 
defendant unlike the facts in that case. ` 


In the circumstances, I hold that the defendant is liable to account to the first 
pann only for a period of six years prior to the suit towards her share of the income 
om the suit properties. The second appeal is therefore allowed ; the decree and 
judgment of the learned Subordinate Judge in A.S.No. 52 of 1964 are sot aside and 
the decree and judgment of the trial Court in O.S.No. 203 of 1963 in this regard 
is restored. There will be no order as to costs. No leave. 


V.M.K. Appeal allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


:—Mnr. K. VeEraswami, Chief Justice, Mz. Justice M. NATESAN AND 
Mr, Justice P.R. GoxULAKRIBHNAN. 


In the matter of document dated 15th June, 1959 Document No, 8134 of 1959 styled as 

perldon and release deed entered into between L. Kemalambal Achi and Meenakshi Sundaram, 
~ allas Lakshmanan Chettiar for himself and guardian of apne son, Dakshnarmurthy regarding 
the duty chargeable on it and referred under section 57 o f the Stamp Act of 1899. 


The Chief Controlling Revenue Authority, Board of im 
Madras 


Petition 
RmIRm.T. Lakshmanan Chettiar . Respondents, 
Stamp Act (II of 1899), Schedule I, ae 23, 45 and E Pein deed 
in respect 0 pss amily cen father and Sons and another—Deed comprising 


property im joint possession o pile aie son Ad arandia —Mother giving up her fife interest 
in that property in favour of son and grandson—Desd stamped as partition deed—Deed, 
if comprises two transactions and also liable to stamp duty as conveyance also. 


By a deed dated 17th January, 1957, the respondent’s mother to whom the 
property belonged absolutely settled a life intcrest in favour of the Pde 
. ang his son, reserving at the same time a similar intcrest in herself, and 
that after her death and of her son the remainder should vest absolut y in aig 
' respondent’s son and his brothers. 


After certain arbitration proceedings relating to the family OE T of the 

respondent, his father and his son to which the respondent’s mother too was a 

` party, for division of the family properties, including the property comprised in the 

decd of 17th January, 1957, by a deed dated 15th June, 1959 the family properties 

were divided in accordance with the award, and the mother gave up her life interest . 

in the property in favour of her son and grandson and in leu thereof it was pro- 

_ vided that she should be paid a sum of Rs. 100 per month and the payment of this 

sum was charged on some other property. The deed was described as a partition 
deed and was stamped as such. 


The Revenue considered that it was a composite document containing two dit- 
tinct transactions, partly serving as a partition and partly serving as a conveyance, 
in so far as it related to the mother giving up her life interest in the property. It 
was conceded that as a partition it was correctly stamped. Ona ebro under 
section 57 of the Stamp Act as to whether the document, in so far as it operated as 
the giving up of the life interest of the mother in the porary was a conveyance 
falling under Article 23 of Schedule I of the Stamp Act. ` 


Held, that the document in so far as the mother gave up her life-mterest was 
not conveyance, but operated only as a release within the meaning of Article 55 
of the First Schedule to the Stamp Act. The fact that such a release is for consi- 
deration would not make any difference in its character as such, A release can 
only feed title but cannot transfer title. 


Where one of several co-owners in joint possession gives up his or her right to 
possession in favour of the remaining co-owners, the release only goes to ce 
tho interest of the rest of the persons entitled to joint possession and does not operate 
as a transfer amounting to a conveyance falling under Article 23 of the Stamp Act, 
Schedule I. : 


The document dated 15th June, 1959 does, not therefore comprise two distinct 
transactions of partition and conveyance falling under Articles 45 and 29, respec- 
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tively of Schedule I to the Stamp Act and is not subject to levy of stamp duty under 
both of the said Articles, `- -` ` 


Reference under the Stamp Act, section 46, (1895) LL.R. 18 Mad. 233; S.P. Chinna 
thambiar v, VRP. Chinnathambiar, (1958) 2 M.L.J. 387 | ILL.R. (1954) Mad. 


pto Road of Revenue v. Murugesa Mudaliar, (1955) 2 J. 166: IL.R: (19 
1193; Kappurwami v. Aramughom, (1967) 2 SCJ. 5: ALR. 1907 BE. 


I » compri 
to distinct transactions of partition and conveyance falling under R 45 ail as 
respectively of Schedule I of the Indian Stamp Act and is subject to levy of stamp 
duty under the ‘said Articles,” 


G. Ramaswamy, the Additional Government Pleader and X. Kemarasw 
the Assistant Government Pleader, for Petitioner. 


A. Sundaram Iyer for K. Hariharan and P, Viswanathan, for Respondent. | 
The Judgment of the Court was delivered by ; i 


 Veeraswami, G. J.—This is a reference under the Stamp Act, the question being 
whether a document styled as partition and release dated 15th June, 1959, should be 
termed as a conveyance, which should attract duty under Article 23 in the Schedule 
to the Stamp Act. By a deed dated 17th January, 1957, thc respondents mother 
to whom the property belonged absolutely settled a life interest in favour of: the 
respondent and his minor son, reserving at the same time a similar interest in 
herself, and further providing that after her death and of her son, the remainder 
should vest absolutely in the respondent’s son and his brothers. The document dated 
15th June, 1959, which followed an arbitration relating to the family properties of 
the respondent, his father and his son and to which the respondent’s mother was 
party, p rted to divide the family properties in accordance with the terms of the 
award. c document also dealt with the property that was the subject-matter of 
the earlier document. “The operative part of it. stated that the mother gave up her 
life interest in the property m favour of her son and grandson and instead it was 
agreed that she should be paid a sum of Rs, 100 per month and the payment of this 
sum was charged on some other property specified in the document. The document 
described itse.f as a partition and was stamped as such. - But the Revenue considered 
that it was a composite document partly serving as a partition and partly as a con- 
veyance in so far as it related to the mother giving up her life interest in the property 

“There is no dispute before us that as a partition the document has To) 

stamped. The only question is whether the document, in so far as N 
the mother giving up her life interest in the property, is a conveyance. We are 
clearly of opinion that it is not and that part of it operated only as a release within 
the meaning of Article 55 of the Schedule to the Stamp Act. That such a release is 
for consideration docs not make any difference to its character as such. That much 
is clear from the reference under the Stamp Act, section 461. ; 


The tial different between a conveyance and a release lies in the fact 
that, in the latter, there is no transfer of an interest or right to another, who had no 
pi isting right in ìt to any extent. A realse of a right or of a claim can only be in 

vour of a person who had a pre-existing right or claim and by reason of the release 
aaa TT 


amy Pillai, 


1 


i 


1. (1895) LL.R. 18 Mad. 233, 
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the latter’s right or elaim is enlarged or is made fuller in its content. Kuppuswami v- 

hamt, quoting from Hutchi Gowder v. Bhoema Gowder®; and S.P. Ghianaihambiar v. 
V.R. P. Chinngthambiar*, accepted the proposition as correct that a release can only feed 
title but cannot transfer title or that “renunciation must be in favour of a person, 
who had already title, to the estate, the effect of which is only to cnlarge the Gi 
renunication does not vest in a person a title where it did not exist.” 


Board of Revenus v. Murugesa Mudaliar 4, was a case of one of the co-owners roleas- 
ing his right in favour of the rest of the co-owners, This Court held that the docu- 
ment relating to it was a release and not a conveyance. In expressing that view, 
Rajamannar, C.J., who spoke for the Court, observed : 


- “In such a case there need-be no conveyance as such by one of the co- 
owners in favour of the other co-owners. co-owners in theory is entitled 
to enjoy the entire property in part andin whole. It is not therefore necessary 
for one of the co-owners to convey his interest to the other co-owner; It is suff- 
cient if he releases his mterest. The result of such release would be the enlarge- 
ment of the share of the other co-owner. There can be no release by one person 
in favour of another, who is not already entitled to the property asa co-owner.” 


_  Ghisf Controlling Authority v. Patel®, which like Board of Revenues v. Murugesa 
Mudalin *, was under the Stamp Act, took a similar view. Both these cases related 
to releaso of a co-owner’s right in favour of the rest of the co-owners. We are here 
‘concerned with joint possession and one of the persons entitled to joint possession 
giving up her right. to such possession. The release, as in the case of a release in 
co-ownership, goes to enhance the interest of the rest of the persons Gailey to joint 
possession. 
. The question referred to us is amply covered by authority with which we find 
“ourselves in entire ent. The question is, therefore, answered against 
the Revenue, as we hold that the document was rightly stamped and that the matec- 
ria! part under consideration operate asa rolease and not as a fonveyance: Costs 
Rs. 250. 
PRN. - at ak -0—5 f Riferenca answered 
pol against tha Revenue. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
` (Ordinary Original Civil Jurisdiction.) 
Present :—Mnr., Justice K.S, PALANISWAML 


D. Muthukumaraswamy alias Rajakumar by power of attorney - 
agent M.S. Dakshinamoorthy -.. Plainuff* 


Letters Patent .( Madras High Gouri), Clauss 12—Scope—‘Suit for land’, meaning of — 
Approval for effecting a sals of the immovable property situated outside the jurisdiction of 
the Court, if indirectly yer the title to that immovable property—Originating summons, 
"of competent. ` 


The applicant wants to daa a portion of the popaty in which he 
has got ife interest for the purpose of prosecuting his studies abroad. For this 
purpose he wants the leave of the Court. Is originating summons competent ? 

Held thal, the grant of approval involves a decision that the applicant is entitled 


to deal with the property and such a decision involves a consideration of the title 
to the property. A decision in this case on merits would indirectly affect the title 





1. (1967) 2 ML J. (S.C.) 29 : (1967) 2 An. 387. 
sc SG) 29: : (1967) 28.C.J.5:A I.R. 1967 4 LL.R. (1955) Mad. 1133 : (1955) 2 ML 
oS foe wad a: LL R. (1959) Mad. (1968) 1 M.L.J 165 :LL,R (1968) 1 Mad. 
35: I.R. 1960 Ma ALR. 1968 Mad 139. 
3. LLR. 11954) Mad, “S00 : (1953) 2 MLJ. 
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to the immovable property situated outside the jurisdiction of the Court. This 
Court has no jurisdiction to entertain this proceeding, : 


Application praying that the proposed sale by the plaintiff of six acres of dry 
land comprised in R.S.No. 314/1-A out of the total 66 acres situate in Ooty rural 
village be approved. : : j - 

Ramaswami Reddiar, for Applicant. 

-Tac Court delivered the following 


Jupowent :—This is an application under Order 3, rule 1 of the Original Side 
Rulcs for leave to institute an originating summons in this Court. Sadasiva Mudaliar, 
applicant’s grandfather, owned certain properties in Nilgiris District. He executed 
two indeatures, one on 19th Junc, 1955 and another on 7th March, 1962 conveying - 
diff:rent portions of his propertics constituting the applicant as the beneficiary for 
his life time with remainder over to the children of the applicant to be born. The 
applicant wants to dispose of a portion of the property in which he has got life interest 
for the purpose of prosecuting his studies abroad. For this purpose, he wants the 
leave of the Court. He’ has filed affidavits of the intendirg purchasers who have 
expressed their willingness. to. purchase the property for a certain price. As the 
` property is situated outside the jurisdiction of this Court, the office returned the 
originating summons and asked the applicant to apply for leave of the Court. It is 
in these circumstances that the applicant has taken out this application. 


The question is whether the originating summons ittelf is competent, as the 
property, in respect of which ission is sought for, is wholly situated outside the 
jurisdiction of this Gourt. The applicant has not impleaded’any party as tlefen- 
dant. I called upon the learned Counsel for the app icant to satisfy me that even 
though no portion of this property is situated with in the jurudiction «f this 
Court, th: originating summons can be entertained by this Court. Mr. Rama- 
swam Reddiar the applicant’s Counsel, stated that he was unable to find any 
direct authority. But he cited the Full Bench decision in Velliappa Chettiar v. Govinda 
Dass! which, according to him, is almost near to the point. That caseis hardly, 
relevant. There, the point decided was whether a suit by a purchaser 
of lands situated outside the jurisdiction of this Court for specific perfor- 
mance of a contract made within the jurisdiction of this Court by parties resident 
therein is cognisable by the High Court in its ordinary original civil jurisdiction. 
On a review of the case law, the Full Bench answered the question in the affirmative. 
The view taken was that the suit is not a suit for land within the meanirg of clause 
12 of the Letters Patent, Madras, 


That an originating summons is a suit within the meanirg of clause 12 of the 
Letters Patent, Madras, is not and cannot be disputed—Vide Rajan v, Pankajamal*, 
where the reason is stated thus: . oa - 


“ There are two decisions of the Calcutta High Court, Proves Chandra v. Ashuthosh 
Mukherjes*, and Sewdayal Ramjeedass v. Official Trustes of Bengal‘, which support 
the appellant’s contention that this is in reality a suit for land, and there is another 
decision, of the same High Court, Vedabala Debes v. Official Trustee of Bengal", to 
the opposite effect. Proceedings pursuant to the issue of a summons under 
Order 45 constitute a suit. Thereis a plaint and a written statement. Rule 5 of 
the Onion ays that the plaint when accepted shall be filed and numbered as an 
ordinary suit and entered in the register of suits, but after the serial number the 
letter ‘O.S.’ shall be placed to distinguish it from plaints filed in ordinary suits.” 

In the same decision ons of the questions that arose was whether an originating 

summons can be instituted in respect of a property situated outside the limits of the 
Madras City. The Bench consisting of Leach, G.J., and Horwill, J., fult that the 
ee ee E AAA E 
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case involved substantial questions of law not only by reason of the aforesaid question 
but also on account of the various other matters which arose for consideration, 
There, the testator appointed A and B as exccutors and bequeathed his ancestral 
property to Á. In a dispute between the executors and the testator’s widow and 
daughter, the latter applied for Letters of Administration with a copy of the will 
anrexed, The exccutors did not oppose the grant and renounced their claim as 
exccutors, The widow and daughter took out an originati g summors for direction 
of the Court allegi: g that A had lost his right to his legacy as a result of his renuncia- 
tion. .A, who was in’ possession of the testator’s ancestral property, opposed the 
summons On Various grounds, orc of them beh g that the procecdi gs constituted a 
suit within the meani g of clause 12 of the Letters Patert and that the High Court 
had no jurisdiction sir.ce the properties comprised in the legacy were situate outside 
the limits of Madras City. Tno Bench found that the controversies involved substan- 
tial questions of law, the questions beirg (1) whether the re unciation sig.ed by 
A deprived him of the legacy ; (2) wh: ther any final adjudication could be given 
since A was in possession, of the ar.cestrdl propertics ; ar.d (3) whether the suit was 
entertairable by the High Court, though the property was situated outside the City 
of Madras. In that view, the learned Judges dismissed the originati g summons 
directii g the plaintiff to seck relicf in a properly fiamed suit. 


In Proves Chandra v. Ashuthosh Mukherjes!, the Calcutta High Court held that 
an originatir.g summons taken out for the purpose of obtainii g a decision that the 
plaintiff was c. titled to the residuary ostate is a “ suit for lard ” within the meanirg 
of Clause 12 of the Letters Patent (Calcu'ta). In that case, as in the preset case, 
the property, in respect of which possession was sought, was situated outside the 
jurisdiction of the Calcutta High Court. The Court held that any decision by the 
Court would affoct the property and that inasmuch as that property was situated 
outside its jurisdiction, the origirath g summors was incompctert. Jn Seshagiri 
Rau v. Rema Rau, the plaintiffs Kasih thcir share of the family property 
tonsisti g of lands situated outside the jurisdiction of this Court and for moveabl:s 
situated within, leave to suc_havirg been grarted by the Registrar. It was held 
that the High Court had no jurisdiction so far as the suit related to the lands is - 
concerned axd that the suit must be dismissed as regards lands. 


In Messrs. Moolji Faitha and Co. v, Khandesh Spinning and. Weaving Mills Go. Ltd.?, 
the question considered was regardir g the scope of the expression “ suit for land ” 
occurrir g in Clause 12 of the Letters Patent, Bombay High Court. After esa 
discussion of several authorities, Kania, G.J., held : 


“No judicial decision has attempted to give an exhaustive enumeration of the 
suits covered by the expression, ‘ suit for land’ and I do not propose to do so. It 
is sufficient to say that takir.g the suit as a whole one has to consider whether itis 
for the purpose of obtairirg a direction rel aoe i or a decision on title to land, 
or the object of the suit is somethirg different but involves the consideration of 
the question of title to land indirectly.” 


` What the applicant wants is the approval of this Court for effecting a sale 
of the property mentioned in the plaint which is situated in Nilgiris District. The 
grant of approval involves a decision that the applicant is entitled to deal with the 
property aud such a decision involves a consideration of the.title to the property. 
I ag co with the view of the Calcutta High Court in Proves Chandra v. 
Mukherjee’, and hold that a decision in this case on merits would indirectly affect 
the title to the immovable property situated outside the jurisdiction of the Court. 
This Court has no jurisdiction to cntortain this proceedi: g. 


Mr. Ramaswami Reddiar, ap for the applicant, brought to my notice 
two similar origi:.ath g summons out by the applicant in which he was success- 
ful in gett g approval of this Court for sale of certain other portio.s of the properties 


1. (i929) ILR. 56 Cal. 979: AIR. 1930 3. at) S.CJ. 51: (1949-50) F.C.R 
2. (1896) LL.R. 19 Mad. 448 :6 MLJ. 19. ace : 
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covered under the two identures executed by his grandfather. It appears that when 
those matters werc considered, the fact that the properties were situated outside the 
jurisdiction of this Court escaped the notice of this Court. The applicant is hardly . 
tea to rely upon those proceedirgs as entitling him to institute this proceedirg 


In the result, I find that the ee summons itself is incompetent, as the 
pro is situated wholly outside the jurisdiction of this Court. The application 
1s therefore dismissed. The originatirg summons is also rejected. 
V.M.K. , —— ` Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. JUSTIOE A. ALAGRIEWAML 
©- P, Pattabhiraman . .. Appellant 
De i f 
Parijatham Ammal .. Respondent. 
Hindu Succession Act (XXX of 1956),. section 14 (1) and (2)—Scope and applicability— 
Compromise decree giving life estate to Hindu female not governed by Hindu Women’s 
Rights to Property Act—Such estate given in lieu of her right to mdintenance—Which 
of sub-sections of section 14 is attracted. 
Where an instrument or a decree merely declares the pre-cxistirg title of a 
Hindu fimale, it is sub-section (1) and rot sub-section (2) of section 14 of the 
‘Hir.du Succession Act, that would apply; but where the irstrummt or the decree 
is the origir, of the title and rot merely ore which declares or recognises an antece- 
dent title, sub-section (2) would apply. i f . 


Where a Hindu female, not governed by the Hindu Women’s Rights to Property 
Act, 1987, is given a lifc ostate in certain property under a compromise decree 
in lieu of her right to mainterance, it could 1.0t be said it was m + cly coclaratory 
of her pre-cxistu g right. The odmpromise decice itself would be the source-of 
her claim to the property and therefore effect would have to be given to the te: ms 
of the compromise decree under section 14 (2) of the Hindu Succession Act. 
Sub-section (1) would have no application to such a case. 


Chinnakka v. Subbamma, (198) 1 An.W.R. 65, dissented from. 


Appeal against the decree of the City Civil Court (Prl.) Madras in A.S. No. 185 
of Ser gee against the decree of City Civil Court, Madras (end Asst.) in 


O.S. No. 3400 of 1961. . ; 
K. S. Champakesa Ayyangar and K. C. Srinivasan, for Appellant. 


S. Sitarama Ayyar and K. Srinivasan, for Respondent. 


The Court delivered the following ` 
Jupement.—The plaintiff in the suit is the appellant. The suit related to a 
rtton ofahouse. The house originally belonged to onc Verkatarajuhi Naidu ard 

Eis son :Maravala Naidu.. Manavala Naidu predeceased his father lcavi g. his 
widow Lakslmikarthammal, Veikatarajulu, Naidu died on 7th November, 
1934) leavin g behind him his widow Rajammal „and daughter Kupp 
Rajammal.digd in 1938. The appella.t is the-son of Kuppammal. Lakshmi- 
ka: thammal filed O.S. No. 1944 of 1940 against Ruppammai for her maiute-ar.ce 
ard otLer iclicfs, The suit was compicmized ard a compromise decree was 
under which was given the right to a joy the suit Dn assed 
duri g ber lifet.mic in licu of mainte.a ce and residence, Panjathammal pt 
daughter the first cefer.dart was given the right to reside in the property till her 
maiage. Lakilm kar.thammal subsequently died ard Parijathammal co, .tiues 
7 25th November, 1968. 


*S.A. No. 80 of 1965. 
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. . s = . for 
d the suit property ard collect rents. The suit was, therefore, filed 
eta ston of the appclla t’s title and recovery of possession. Both the Courts 
below havo held against the appellant. : 


The gration for decision is, whether the property got under the compromise 
decree by Lakshmikanthammal falls under section 14 (1) or 14 (2) of the Hindu 
Synession, Act. The lower appellate Court referred to the decision in Sasadhar 
Chandra v. Tarasundari+, whercin it was pointed out that a propsrty is said to be 
acq:ired when, prior to the acquisition, the person m acquiri g it had ro interest 
in the property ard even in the case of a decree, if prior to the date of the decree, 
the Hi du fismale had title and all that the decree did was to declare the title of the 
female Hindu in the suit property, the female Hindu cannot be said to have 
the property urder the decree and her right was merely deglared but where the 
acquisitior, made was in respect of the property in which the person had no interest | 
previously sub-section (2) of section 14 would apply. The lower appellate Court 
realised that strictly speakirg Lakshmikar.thammal cannot be said to have had a 
title to the property before the decree. But it thought that because she had a right 
to mairterance from the profits of the property, that amounted to a right in the 
property and on that basis held section 14 (2) of the Act did rot apply, but only 

“section 14 (1) of the Act. .I may straightaway refer to the decision in Santhanan V. 
Subramania?, where it wat pointed out that the contention that where a female Hindu 
was given property in lieu of maintenance, it was merely declaratory of her pre- 
~existn g right cannot be accepted and that the right to mainterance could in no 
‘serse be described as a right to or in the property. It was further pointed out that 
the pre-existir.g right was not to the property obtained under the compromise decree, 
but only to a right to maintenance and the two rights were not identical and hence 
when in lieu of maintenance some of the properties of the joint family were obtained, 
it was a new acquisition, though in consideration of the right to maintenance. 


In Sampath Kumari V. Lakskniammal?, a Bench of this Court held that the word 
acquired in sub-section (2) meant acquired for the first time. In Rangaswoami v. 
Chinnammal*, another Bench of this Court took the view that the decree, which is 
merely declaratory of a pre-cxistir g right, is not within the purview of sub-section (2). 
| eee py J. ir. Guruswami Naicker V. Guruswami Naicker*, was also ofthe same view. 

v held that the word “ acquired ” in sub-section (2) indicated that it had a restric- 
‘ted meauirg and that a property could be said to be acquired when prior to the 
acquisition, the person acquirirg it had no interest inthe property. In Naliammal v. 
Andiammal*, ore Kaliappa Gounder died leaving behind him his widow, his 
da.ghter, his mother, step-mother, his sister and his sister’s son and he had given 
directions to his wife to divide his properties and in pursuance of such direction a 
partition arra gement was arri at, in and by which certain proporties were 
allotted to the widow and her daughter and it stated that the widow would get only 
a life estate and after her life-time, it was to go to her daughter. Venkatadri, J., 
pointed out that even without this partition deed, the first defendant could have 
inherited the properties of her husband on his death and, therefore, it is very difficult 
to say that she got the properties under the partition deed, that she should be deemed 
to have iuhcrited the properties on the death of her husband and after the passing 
of the Act, she became the absolute owner of the properties, The ratio of this 
decision is that where a female Hindu had already a right in certain properties a 
subsequent document or instrument which merely recognises or states the effect 
of such right would not bring it under section 14(2). In Gurunatha Chetti v. Navanesth- 
amma’, Natesan, J., held that for sub-section (2) to apply, it is an essential condition 
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that the instriment which limits or restricts the. estate should itself be the rource 
or foundation of the female's title in the property, that if she has an existing right in 
the property, the interposition of an instrument will rot affect the operation of sub- 
clause 0) on the property, that if the instrumert, be it a decree or order or award 
or deed of partition merely declares the pre-existh g title ofthe Hindu woman to 
any particular property, sub-section (2) would rot take the property out of the 
coverage of sub-section (1) and that where a female Hindu takes the property | 
under an instrument of the kind specified in sub-section (2) and rot by virtue of 
any antecedent legal right or title in the property any restrictior. placed on, the pro- ` 
perty would have its full effect. I have also taken a similar view in Dharma Udayar v. 
Ramachandra Mudaliar}, The purport of these decisions is that whe.c @. iustru- 
ment merely declares the pre-existirg title of a Hirdu female, sub-scction (2) would 
not apply; but where the instrument is the origin of the title ard not muicly one 
.which declares or recognises an antecedent title, sub-section (2) would apply. 


“I do not think that the decision in Gadam v. Venkataraju, really holds anythirg 
to the contrary. In that casc, a clause in the maintenance deed executed by an 
adoptive son in favour of his adoptive mother was as follows:— | : 


“ Chellamma during her time, can raise the crops and shall enjoy the fruits an 
she cannot contract any debts on the security of the said lands.” . 


It was held that the document evidenced a family settlement, in that, the 
differences between the parties were resolved and the pre-existing rights of each - 
other recognised and as such it was not a new right that was conferred upon the 
widow under the document and therefore section 14 (1) applied. Certain obser- 
vations found in that decision to the effect that the adoptive mother had a right to 
be maintained by the adopted son out of the estate and it is pursuant to that right 
that her claim to maintenance was settled, cannot be held to show that the Bench 
was of the view that even where the only rights that a Hindu female had, was a 
right to maintenance, that amounted to a preexisting right in the property. The 
later portion of the judgment, where the Bench points out that differences between 
the parties were resolved and the pre-existing rights of each other, recognised and 
it was not a new right that was conferred upon the widow under the document, 
clearly shows that the basis of the decision was that the document merely 
a pre-existirg right. The decision of a learned single Judge of the Andhra Pradesh 
High Court in Chinnakka v. Subbamma?, that where the widow of a Hindu coparcener 
got certain properties with a life estate in lieu of her maintenance, section 14 (1} 
applics and not section 14 (2), cannot be said to lay down the law correctly. Tne 
maintenance deed in that case was dated 6th July, 1928. It was not a case to which 
the provisions of the Hindu Women’s Rights to Property Act, 1937, applied. If 
that Act had applied, the widow would have been entitled to have her husband’s 
share divided and allotted to her to be enjoyed for life. In such a case, it could be 
said that when a compromise deed or a compromise decree allots the husband’s share 
for the maintenance of the widow it merely recognised the pre-existing right of her 
under the Hindu Women’s Rights to Property Act, 1937 and.that the document or 
the decree was not the source of her right. It was on that basis that Natcsan, J.» 
came to the conclusion that the estate obtained by the widow in the case before him 
was governed by section 14 (2) and not section 14 (1) because the 1937 Act did not 
apply. Toe present caso is also one where Lakshmikanthammal did not have any 
rights under the Hindu Women’s Rights to Property Act, 1937,-and it cannot, there 
fore, be said that the compromise under which she got a half share of the property 
for life was one merely recognising her pre-existing-right. The compromise decree 
itself was the source of-her claim to the property ana, therefore, effect would have 
to be given to the terms of the compromise decree under section 14 (2) of the Act. 
It follows, therefore, that the Courts below were in error in holding that section 14. 
(1) of the Act applies to the facts of this case. : 





1. fae IM.LJ 181 :(1968}81 L W.399. Pra. 66. 
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The second appeal is allowed and the suit will stand decreed. The appellant 
will get his costs in all the three Courts from the first respondent. Leave granted. 


V.K. — Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice K. VEERASWAMI AND Mr. Justice T. RAMAPRASADA 
Rao. i : 
Late R. Sridharan by legal heirs Mrs. Rosa Marie Stenbehler and , 
Minor Nicolas Sundaram Co., T. V. S. & Sons, Madurai .. Applicants" 


: - D. 
The Commissioner of Wealth-tax, Madras and two others .. Respondents. 


Hindu Law—Assesses having a legitimate son through a marriage solemnised under the Special . 
Marriage Act—Assesses taking his son into his family and openly acknowledging hrm 
as a member thereto by claiming the status of a joint family—Assesses’s son, if a Hindu— 
Assesses and his sen, if constitute a Hindu undivided family under the Incoms-tax, Wealth- 
‘tax and Expenditure-'ax Acts. 


Special Marriage Act (XLIII of 1954), section 21. 

Indian Succession Act (XXXIX of 1925), section 5. 

Hindu Law—Assesses acquiring property at a portion—Induction of a linsal descendant— - 
. Property, if gets impressed with the character of Joint family property. 

The assessec married an Austrian lady under the Special Marriage Act, 1954- 

A son, Nicolas Sundaram was born to them. Marriages between a member of 
the twice-born community and a Christian under the Special Marriaga Acts 
recognised as valid in law. Therefore Nicolas Sundaram is a legitimate son 
even viewirg it with the lynx’s eye of orthodox Hindu Law. The Explanation (b) 
to section 2 of the Hindu Succession Act, 1956, expressly provides for the confer- 
ment of the status of a Hindu on a person even hoe such status is doubtful 
when the personal law of the parties is invoked. The Hindu Marriage Act, 
1955, the Hindu Adoptions and Maintenance Act, 1956 and the Hiidu Minority 
and Guardianship Act, 1956, provide that the expression ‘ Hindu’ shall be cons- 
trued as if it included a person who, though not a Hindu by religion, is nevertheless. 
a person to whom this Act applies by virtue of the provisions contaired respectively, 
in such Acts, The assessce when he declared that he and his son do form mom-. 
bers of a Hindu undivided fumily, has done so obviously to preserve the solidarity 
of his family and indeed his religion. His lapse even if it is to be considered as . 
one, in marrying outside the community, does not necessarily mean that he is not 
a Hindu and his legitimate son born of such a lawful wedlock even -though in 
his fold, under his care and protection and brought up by him,is also not a Hindu. 
In fact, such a status in the son as a Hindu is preserved by the above statutory 
provisions, Havi g been unequivocally to be a member of the Hindu undivided 
family of which the assessee is the head, he ought to be deemed to be a member 
of the joint family consistirg of the assessce and his son. 


Section 21 of the Special Marriage Act,1954,states that succession to the property 
of a person whose marriage is solumnized under this Act and to the property of 
` the issue of such marriage shall be regulated by the provisions of the Indian 
Succession Act. Such provisión which regulates the rights of succession after 
the lifetime of a person whose marriage is solemnized under the Special Marriage 
Act, 1954, cannot be deemed to affect or alter the joint family structure between 
an assessce and his son. The discretion vested in the Hindu father to treat his 
properties as joint family properties by an overt ora covert act of his by taking 
into his fold his Hindu sons so as to constitute properties as joint family properties 
* T.C. No. 314 of 1964 
Reference No. 82 of 1964. k ; 2th Decent, if. 
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is certainly supreme and unexceptionable and section 21 does not interdict such 
a vested discretion in a Hindu father to do so. This by itself does not militate 
against the principle of exclusion provided for in section 5 of the Hindu Succession 
Act. 


In the instant case the assessee acquired the property at a partition. During 
the accounting years relevant to the assessmer.t years, a lir.cal dese ndant of his 
has come into existence. He is a Hindu. Notwithstardirg the collateral statutory 
rights of succession Pane to the minor son under section 21 of the Special 

iage Act, 1954, he does not cease to be a member of the joint family. There- 
fore, the contention that there is only a sole survivirg coparcencr and none else 
has to be rejected. The character of the property in the hands ofa sole «urvivirg 
‘coparcener, on the induction of a lireal descendant or in the preserce of a person 
who has to be treated as a member of the joint family, has to be impressed with 
the character of joint family property. 


R f-rerce by the Incomc-tax Appellate Tribunal under the Income-tax, 
Wealth tax and Expenditure tax Acts. 


S. Swaminathan and K. Ramagopal, for Applicants. 
V. Balasubramanian and J. Jayaraman, for Respondents. 
The Judgment of the Court was delivered by 


asada Rao, 7.—On applications made by the assessee under sections 
27.(1) of the Wealth-tax Act, section 66 (1) of the Income-tax Act and section 25 (1) 
of the Expenditure-tax Act, the Incomc-tax Appellate Tribunal has referred the 
following common question for our decision: 


“Whether on the facts and in the circumstances of the case, the assessee and his 
son constituted a Hindu undivided family for ee of assessment under the 
Income-tax, Wealth-tax and Expenditure-tax Acts.” 


. ek 
The Tribunal passed a consolidated order in the appeals against the assoss- 
ments respectively made under the Income-tax Act and Wealth-tax Act for the 
assessment year 1960-61 and 1961-62 and against the assessment under the Expendi- 
ture-tax Act for 1961-62. In all the appcals the Tribunal sustained the assessment 
made on the assessee in the status of an individual. The assessce Jate R. Sridharan, 
was a member of a Hindu undivided family, along with his father and brothers, 
On. a partition between the assessec, his brothers ard father, a block of shares in 
T. V. Sundaram Iyengar and Sons Private Limited and three other Limited Com- 
panies were allotted to hisshare. At the time of the partition he was not married. 
On 24th June, 1956, he married an Austrian Lady, Rosa Maria Stcinbehler, under 
the Special iage Act, 1954. A son, Nicolas Sundaram, was born to them on 
2gth November, 1957. Initially the assessec was assessed to Income-tax and Wealth- 
tax in the status of an individual on-his own declaration. In 1959-60, the assessce 
claimed the status of a Hindu undivided family consisting of himself and Nicolas 
Sundaram. The assessee repeated his claim to be treated as a Hindu undivided 
family for the assessment years 1960-61 and 1961-62. The main contention of the 
assessc¢ was that Nicolas Sundaram was a Hindu and the property held by him 
was ancestral property and that therefore he has to be assessed in the status of a 
Hindu undivided family, The Revenue negatived the contention. The appeal 
to the Ap te Assistant Commissioner was unsuccessful. The tribunal was of 
the view that althougk section 21 of the Special Marriage Act preserved some of 
the rights in the family property to the children born of such wedlock, yet it did 
not ciothe such issue with the character of a Hindu. The analogy of the status of 
a Hindu widow, recognition to which was statutorily given by the Hindu Women’s , 
Rights to Property Act, 1937, was; according to the Tribunal, inappropriate. Ulti- | 
mately the Tribunal was of the view that there was no Hindu undivided family of 
Sridharan andhis som which could claim to be taxed for the assessment years 1960-61 
and 1961-62 as demanded by the assesses. Aggrioved against the said decision of 
the Tribunal, the reference in the manner stated above is before us for consideration, 
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The contentions urged by the assessee before the Revenue and the Tribunal 
were repeated before us. Mr. Swaminathan, appcarirg for the asessecs, strenuously 
argued that in. the light of the treatment of the various members of a Hindu joint 
family, either under the orthodox Hindu Law or by later statutory recognition 
thereof, it should be held in the instant case that Nicolas Sundaram is a mmber of 
a Hindu undivided family in which the assessec is the head. He would also urge 
that the father havirg openly recognised and treated his son as a member of the 
joint family, that by itself is a positive indicia that there existed a Hindu undivided 
family. Relying upon the definition of ‘Hindu’ in the various enactments such 
as the Hindu Succession Act, 1956, the Hindu Adoptions and Mainterance Act, 
1956, and other such allied enactments, it -was urged that Nicolas Sundaram is a 
Hindu and he has to be treated as such. Mr. Swaminathan proceeds that if there 
is-a Hindu undivided family consistirg of the asseascc and Nicolas Sundaram, then 
it is easy to appreciate the character of the property held by the assessce at or about 
the material time and in particular during the assessment years, as it ought to be 
treated, recognised and upheld to be ancestral property or joint family property. - 
If therefore is a joint family and the family owns anocstral or joint family property 
then the question referred answers itself in favour of the assegysee. The Revenue 
on the other hand represented by Mr. Balasubramaniam, contending conira, would 
state that section 21 of the Special Marriage Act, 1954, would not envisage a joint 
family as is orthodoxically understood in traditional Hindu Law as between the 

-assessec and his son, and even otherwise the property in the hands of the assesses 
which was secured by him at a partition, cannot be treated to be joint family pro- 
perty as is commonly understood. His contention in the main is that there is no 
substantial evidence to show that Nicolas Sundaram was brought up as a Hindu, 
and even otherwise the incursions made by the statute law on the personal law of 
the ies cannot be pressed into service so as to compulsorily recognise Nicolas 
Sun as a Hindu and as a member of a Hindus undivided family and thereby 
and thereunder recognised the status of the assessee as a Hindu undivided, family. 


The problem posed and the question referred has to be considered in the light 
of the historic development of the system of joint family amongst Hindu: to whom 
the Mitakshara Law 1s applicable and having regard to the march of Hindu Law 
from time to time with particular reference to the inroads made on personal law of 
Hindus by legislation. It has to be stated at the outset that certain doctrines of 
Hindu Law though seemingly inconsistent with the spirit and scheme of the Income- 
tax Act, yet a’ possible reconciliation can be made when a ing or apparent 
conflict arises and find whether the intention of the Legisla ears wie it enacted. 
the fiscal enactment was to overlook the universal application of the accepted doctrine 
under the personal law of the parties. Of course, cach case has to be decided on 
its own merits and the age old rule that Courts lean towards the assessee in cases of 
doubt has to prevail. f 


- The institution of a joint Hindu family is peculiar to rage n uence and 
has its origin in ancient orthodox terts and writings of Smritikars. Thought it 
originated in the propagation of the theory of despotism and autocracy in the father, 
yet by efflux of time, such a concept considerably sloped down so as to confer equal 
Tights on his sons by birth. The induction of parceners by birth into the family 
considerably whittled down the absolute power of the father. Several other inroads- 
into such unitary rights and privileges of the father, which incursions had to be 
made with the growth of society and the appreciation of the value of individual 

ights, resulted in the enlargement of the y constituting the-joint Hindu family. 
This body which is a creature of law enfolds within it the lineal male descendants 
of a common ancestor and includes their mothers, wives or widows and unmarried 
daughters.- Joint family status is ordinarily the result of birth or affiliation by adop~ 
tion or marriage and need not necessarily be linked with the possession of joint 
family property. All members constituting the family have no equal rights, such 
as the duchies or a maintenance holder. The march of the personal law amongst 
Hindus has been from time to time refined by. passive and provocative judicial 
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precedents. From ancient times, even an illegitimate son was not in any sense 
considered as guasi nullius filius although he did not share and had no coparcenary 
right in the joint family estate. He had a recognised, though lower, status in the 
family of his father eae =a va bound to be maintained from and out of the family 
estate. In fact, the c appears to be that the di ification is only as 
- regards the sharing o thei ily estate but it did not involve the disqualification 
to be maintained out of that estate. The above principle is unexceptional in so far 
as Sudras are concerned. But in the case of the twice-born, judge act law recog- 


nised such an illegitimate son of a person belonging to a twice- class as being 
. entitled to maintenance which could also be made a on be joint family 
property. Such maintenance is in lieu of inheritance Fellaiyappa Chetty v. 


Natarajan}, approved in Gur Narain Das v. Gur Tahal Das?. -Though an illegiti~ 
mate son may not strictly be a coparcener in the Hindu family, yet he has 
undoubtedly the status of a member of such a family. There is therefore abundant 
authority to hold that even an illegitimate son is a member of the family consisting 
of the putative father and his status as such cannot be denied even by the twice- 
born class. If this is so, what would be the status of Nicolas Sundaram in the instant 
case? He cannot be called an illegitimate son, because he is the son born of lawful 
wedlock. Marriages between a member of the twice-born community and a 
Christian under the Special Marriage Act is recognised as valid in law. erefore 
he is a legitimate son even veiwing it with the she of orthodox Hindu Law. 
The assessee therefore is a lineal descendant w. Sule claim to have the status 
of being a member of the joint family of which the assessee is the head. At this 
stage the analogy of a Hindu widow and her rights both under the ancient texts and 
by virtue of the later statutory law may also be considered so as to appreciate the 


s‘atus of the assessee’s son. The catena of decisions cited at the Bar, ve 
Fesranna Chetty?, ite ala JNagemmat, Subramanian v. Kalyanarama Iyer’, Ramalingam. 
Pillai v. Ramalakshmi 6, Lakshmi Ammal v. Ramachandra Reddiar?, and Saturughan v. 


Sabwjpari®, do all Sion a positive indicia as to how and in what circumstances the 
widow is treated as a member of the joint family. Observed the Supreme Court 
in the last case: 


“ The Act seeks to make fundamental changes in the concept of a arcenary 
and the ts of members of the family in coparcenary property. Act in 
investing the widow of a member of a copartenary with the interest which the 
member had at the time of his death has introduced changes which are alien to 
the structure of co . The interest of the widow arises not by inheritance, 
nor by survivorship, but by statutory substitution: Lakshmi P. v. Krishna- 
venamma*, relied on. By the Act certain antithetical concepts are sought to be- 
reconciled. A widow of a coparcener is invested by the Act with the same interest 
which her husband had at the time of his death in the property of the coparce- 
nary. She is thereby introduced into the coparcenary, and between the surviving 
coparceners of her husband and the widow so introduced, there arises community 
of interest and unity of possession.’ 


Even so the position of an idiot who cannot share but yet is considered as fa 
coparcener on principle, is adumbrated in Amirthammal v. Vallimayil Ammal?°, 
which is very instructive. If a person is a congenital idiot, that by itself is a dis- 

cation for him to be a heir, But still he has all the status of an aurasa son. 
is a parcener; he has a right by birth; he can induct persons into the joint family 
who could have varied rights of inheritance or succession therein. 


si FGA 61 MLJ. 522at 526 @.C): LR. ool poe 2 M.LJ. 262: LLR. (1960) Mad. 
2 (195 2) SCJ. 305: (1952) SCR. 869: 8. ( 961) 2 SCJ 712 : (1967) 1 S.C.R. 7: 
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If therefore a widow who by virtue of matrimony could be inducted into the 

ily and can claim the status of a- member thereto and indeed can call for a 
partition and if an idot who is disqualified to be a sharer can yet be a coparcener and 
claim himself to be a member of the joint family, it out be hyper-technical and 
indeed a re*nement without any fineness if it is to be said that a legitimate son born 
out of lawful wedlock and who is acknowl by the father to be a Hindu, and 
who. has rights of succession-though not under the orthodox Hindu law or under 
the Hindu Succession Act to thees ate of his father, cannot be terminologically 
called as a member of the family of his father. 


This discussion a explanation (b) to section 2 of the! Hindu Succession 
Act, 1956, the Hindu Mania Act, 1953, the Hindu Adoptions and Maintenance 
Act, 1956 and the Hindu Minority and Guardiansbip Act, 1956, whose language i is 
in pari materia in cach of the Acts, provides as follows:— 


1% Explanation. —The following persons are -Hindus..............000. 


(A), bss sais a desea’. . 


‘(6) any child, legitimate or illegitimate, one of whose parents is a Hindu... .. 
by religioa and who is brought up as a member of the tribe community, group or family’ 
to which such parent belongs or belonged.” 


(Italicis ng is ours). , The later statutory law dhierefire expressly provides 
for the conferment of the status of a Hindu on a person even though 
such status is doubtful when the personal law of the parties 1s invoked. All such 
Acts provide that the expression ‘ Hindu ° shall be construed as if it includes a | 
person who, though not a Hindu by relig on, is nevertheless a person to whom this 
Act applies by virtue of the provisions contained respectively in much Acts. Ordi-' 
narily under the personal law, an illegitimate child would after the religion of 
the mother. Particularly it is so in the case of regenerate classes. But as already 
stated, if such a son of a parent belonging to a twice-born class inducts the child 
into the Hindu family and brings him up as such, then the statute invests him with 
the status of a Hindu and recognises him as a Hindu. Mr. Balasubramanyam 
placed reliance upon the decision in Myna Boyse v. Ootaram!. That was a case 
‘where the illegitimate children born to a woman of the Brahmin caste through 
an Englishman were disentitled to-claim inter se as between themselves rights of 
survivorship though they were considered as Hindus. This has no application to 
the facts of this case. Even so, the decision in Lingappa Goundan v. Esudasan?®, 
cited by the Revenue where the plaintiff therein was not regarded as a Hindu by 
birth as his mother was a Christian has no application for the reason that the later 
development of statute law recognises such a status in the child, by an overt act on 
the part of the father who is a Hindu, who takes him into the fold of the family and 
brings him up as his son and acknowledges him as his undivided son. Incidentally 
it may be mentioned that even under the Mitakshara Law, an illegitimate son 
is entitled to maintenance as long as he lives, in recognition of his status as a mem- | 
ber of his father’s family and by reason of his exclusion from inheritance even, 
among the regencrate classes—See A R. Raja Kumar v. Narayana Rao?. If this 
were so, it is not open to the Revenue to say that Nicolas Sundaram who is a 
legitimate son -who is admittedly entitled to statutory rights of succession under ' 
the Special Marriage Act, 1954, cannot under ‘ any circumstances’ be considered 
or deemed to have ‘the status of a Hindu. It is not in dispute that the assessee is 
a Hindu. He has during the assessment year in question claimed the status of 
Hindu undivided family along with his son Nicolas Sundaram. It is imperative 
to understand the necessary implications in such a claim mate by the assessee. 
In our view, it obvio means what he says. According to the assessee, his son 
is in his family and obv.ously it also reflects his mind that h's son 
isi being brought up by him as a Hindu. Cryptically it was contended that there 


1. RE 8 Moore’s Ind. Appla. 400. 3. (1952) 8.C.J. 507 : (1952) 2 M.L.J. 342 : 
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was no evidence that the child was being b-ought up as a Hindu within the sacar 
of the explanation cited above. If the assessee has taken his son into his family 

has openi E him ‘as a member thereto by claiming the status. of a 
joint ily, it would be un easonable to still hold that the subject required fir ther 
elucidation by way of evidence that the son is being ‘ brought up’ by the father 
as a membe of the family to which the father belongs. It would be st’ ange to insist 
upon evidence aliznde. c assessee when he declared that he and his son do form 
membe's of a Hindu undivided family, has done so obviously to p ese ve the soli- 
da ity of his family and indeed his eligion. His lapse even if it is to be conside! ed 
as one, in ing outside the community does not necessa ily mean that he is 
not a Hindu and his legitimate son bo n of such a lawful weldock even though in 
this fold, unde ` his ca'e and p otection and b ought up by him, is also not a Hindu. 
In fact, such a status in the son as a Hindu is prese by the above statuto y 
p ovisions. Nicolas Sundaram, in this case, satisfies the usual no ma p-esc ibed 
to enable one to claim maintenance f om his fathe , (1) existence of a pa ticular 
relationship; and (2) possession of prope ty. Even viewing the status of Nicolas 
Sunda am f om the point to view of a maintenance holde ', section 20 of the Hindu, 
Adoptions and Maintenance Act, 1956, is ce tainly to his benefit and advan i 
We have no hestation in holding that the son of the assessee is a Hindu and having 
fbeen “unequivocally declared to be a membe” of the Hindu undivided family of 
which the assessee is the head, he ought to be deemed to be a member of the joint 
family consisting of the assessee and his son. 


The Revenue however relies on section 21 of the Special Marriage Act, 1954, 
and would say that such son bo n to the assessee could only claim rights of succes- 
‘tion the ein, and he cannot claim any interest in the property of the assessee as 
a membe“ of an undivided Hindu family. If, as al:eady- opined by us, Nicolas 
Sunda am has to be considered to be a Hindu within the meaning of the statutory 
enactments refe red to above, then the mere fact that his rights of succession to 
his father’s p ope ty are concurrently provided for in a special ‘enactment like 
the Special Mariage Act, 1954, would not bea bar for him to get himself asso- 
«ciated with ‘his fathes as a member of a Hindu-Joint family. In fact, a Division 
Bench of the Bombay High Cou t in Fran:is Ghosal v. Gabri Ghsoal1, conside ing 
the impact of the Indian Succession Act, 1865, in similar circumstances was of 
the view. 

“ The Indian Succession Act, 1865, does not affect sights of coparcenership 
as between those to whom it applies. The purpose of that Act was to amend and 
define the :ules of law applicable to intestate and testamentary succession, It 
is with the devolution of 1ights on intestacy that the Act deals........ ar 


While -espectfully adopting this view of the learned Judges therein, we would 
add that section 21 of the Special Marı iage Act, 1954, also does not affect the ques- 
tion at issue. The said section states that succession to the p ope ty of a person 
-whose marriage is solemnized under this Act and to the property of the issue of 
such ma” iage shall be ted by the provisions of the indian Succession Act. 
Such provision which tes the rights of success on after the lifetime ofa person 
whose ma‘riage is :olemnized under the special Marriage Act, 1954, cannot be 
deemed to affect or alter the joint family structure between an asseasee and his son. 
“The discretion vested in the Hindu father tò treat his properties as joint family 
p-operties by an ove:t or a cove t act of his by taking into his fold his Hindu sons 
so as to constitute p ope'ties as joint family properties is certainly sup eme and 
‘~unexceptionable and section 21, in our view, does not interdict such a vested dis- 
-cretion in a Hindu father to do so. 


Reference was made to section 5 of the Hindu Succession Act wherein it is 
said that the Act does not apply to any property, succession to which is regulated 
iby the Indian Succession Act, 1925, by reason of the provisions contained in section 


1. (1907) LL.R. 31 Bom. 25. 
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21 of the Special Marriage Act, 1954. This, howeve-, ove looks thé fact that if 
a Hindu fathe- possessed of p ope ty decla es that a legitimate son bo n to him 
is also a member of his own famil y. that by itself does not militate against the p in- 
ciple of exclusion p ovided fo~ in section 5 of the Act. What section 5 of the du 
Succession Act effectively means is that as 5 soos succession in the instant case 
even though the son is legitimate and can be deemed to be a Hindu, his sights to 
succeed to the estate of his fathe `, on intestacy, have to be governed by the provisions 
of the Special Mariage Act, 1954. But, as already stated this would not in any 
way injunct a Hindu parent from treating a legitimate son of his born in lawful 
wedlock as pe~ the provisions of the Special Man iage Act, 1954, as an undivided 
member of fho Hindu Joint family. is joint family is created by the father by 
an option exercised for that purpose by himself and no sooner such option is exer- 
Sed. by hith, there springs from ita Hindu joint family which has to be 
tecognised and whose legal entity has to be given effect to in accordance with 
the provisions of Hindu Law both traditional and statutory and a fortiorari by the 
taxing statute as well. 


Having thus come to the conclusion that Nicolas Sundaram belongs to the 
family of the assessee by reason of the treatment meted out by the assessee and his 
unequi intention and declaration to treat him as his son and as a member of 
the du undivided family, it is for consideration whether the property in the 
hands of the assessee and at his disposal during the assessment years, was impressed 
with the character of ancestral property or should it be deemed to be the property 
of the assessee and liable to be assessed as was done by the Revenue. Considerable 
light was thrown at the Bar on this t and the discussion was almost full and 
complete. It is unnecessary for us to delve into the historical development on the 
concept as we have a few decisions of the Supreme Court entirely covering the 

b 


ficant that the Supreme Court in Gowlt Buddanna v. Commissioner of Indome-tax?,. 
expressly approved the decision of the Bombay High Court in Commisstoner of Income~ 
tax, Bombay v. Lakshminaraynan® and observed : - 
“ Pro of a joint family, therefore, does not cease to belong to the family: 
^ merely use the family is represented by a single copaicener who ; 
ane which an owner of property may - In the case in hand the property 
which yielded the income ori y to a Hindu undivided family. 
On the death of Buddappa, the family which included a widow and females 
born in the family was represented uddanna alone, “ but the property still 
continued to belong to that undivided family and income received therefrom was 
taxable as income of the Hindu undivided family.” 


On the salient question-whether there should be more than one male member 
ae a Hindu andivid ed family as a tax unit under the taxing Statutes, the Court 
said: 
eee that there must be at least two male members to form a Hindu 
undivided family as a taxable entity also has no force. The expression “ Hindu 
undivided family ” in the Income-tax Act is used in the sense in which a Hindu 
joint family is understood under the pe'sonal law of Hindus. Under Hindu 
paar law a joint family may consist of a single male member and widows ‘of 
male members, and apparently the Income-tax Act does not indicate 


that a Hindu undivided family as an assessable entity must consist of at least 
two male members.” ` 


„In the case under review the assessee acquired the property at a partition. 
During the accounting years relevant to the assessment years, a lineal descendant 
a 


1. (1937) SLTR. 90 1641.A.28: (1937),1 159 I.C. 424. 


. (i 18.CJ. : a š 
2. (1935) 3 I.T.R. 367 : 37 Bom.L.R. 692.: (1966) OO LE eras S 
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of his, has come into existence. He is a Hindu. Notwithstanding the collateral 
statutory rights of succession guaranteed to the minor son under section 21 of the 
Special Marriage Act, 1954, he does not cease to be a member of the joint family. 
We have held him to be such a member. If this has to be accepted, as it ought to 
be there is no difficulty in reiecting the contention of the Revenue that the instant 
case is only reflective of facts where there is only a sole surviving coparcener and 
none else, In fact, the Supreme Court in Gowli Buddanna v. Commissioner of Incoms- 
tax}, left open the question whether the Hindu undivided family may for purposes 
of the Income-tax Act be treated as a taxable entity when it consist of a single 
member, male or female. Emphasis was apparently laid on ths presence of a single 
member and no more. Rightly the Revenue drew our attention to an earlier decision 
of the Supreme Court in the same volume in T. S. Srinivasan v. Commissioner of 
Incoms-tax*, whe e the Court held the view that in such a case: i 
E aa ace Till the child was born, the income which accrued or arose to, or 
was received by, the appellant was his income, as no Hindu undivided family 
was then in existence, and this position could not be displaced by the birth of 
the son, which brought into existence a Hindu undivided family.” 
We are.of the view that the opinion expressed by the Supreme Court i in the 
fast case to the effect: 


“The doctrine that under Hindu Law a son conceived or in his mother’s 
womb is equal in many respects to a son actually in existence, in the matter of 


inheritance, partition, survivor hip and the right to impeach an alienation made 
by his father, is not one of universal application and tea app-ies mainly for the 
purpose of determining rights to property and safe such rights of the 


son. This doctrine does not fit in with the scheme of the icome-tax Act, and 
it was not the intention of the Legislature to incorporate the special doctrine into 
the Act.” 


does not militate against the ratio in Gowli “Buddanna v. Commissioner of Income-tax}, 
as the facts in those two cases are different. Whilst in the former case the Supreme 
Court was confronted with a case where the sole coparcener had no son 
at least for a part of the accounting year, in the latter case it was not so; particularly 
in the case under review the son was there during the entire year. In fact, the claim 
for being assessed as a Hindu undivided family was made long after the birth of the 
lineal descendant, Acoptiong the ratio of the Supreme Court in Gowh Buddanna v. 
Commissioner of Income-tax*, we hold that the claim of the assessee to be reckoned as 


a Hindu ided family i is well merited and founded and has to be accepted. 
In fact, under similar circumstances the M re High Court in Commissioner of 
Wealth-tax vw. Lt. Col. D. C. Basappa?, the ad High Court in Pratap Narain v. 


Commissionsr of Incoms-tax*, Commissioner of Income-tax v. B mi Prasad Tandon*, and 
the Patna High Court in Panna Lal Rastogi v. Commissioner of Incoms-tax®, are all of 
Pae ae ee E ee r ees ale Survie 
coparcener, on the induction of a lineal descendant or in the presence of a n 
who has to be treated as a member of the joint family, has to be impressed wit 
the character of joint family property. 

The decision in K..R. Ramachandra Rao v. Commissioner of Wealth-tax,? Mukat 
Beharilal Bhargava v. Commissioner of Income-tax*, and Commissioner of Wealth-tax v. 
N..V. Narendranath*, relied on by the Revenue if they are intended to sustain a 
general proposition of law that the pro rty in the hands of a sole surviving copar- 
cener, under no circumstance can be "characterised ane family property, we are 
afraid that they are no longer good law after the Supreme Court laid down a 





contrary tenant in unmistakable terms in Gowli B v. Commissioner of Income- 
fax}. 
a: 6OT.T.R. 293 : aE 576. 5. e RET 20 (8.N.). 
t LTI. 1: (1966) 1 105: 6. 65 I.T.R. 592. 
usio 6 T.R. 3 7. 1963 48 LT.R 959. 
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No doubt K. R: Ramachandra Rao v. Commissionsr of Wealth-tax}, is in a line with 
the reasoning of the Supreme Court in Gowli Buddanna v. Commissionsr of Income-tax*, 
The case related to a single coparcener with no lineal descendant and no other person 
either female or others entitled to claim maintenance. In the instance case, how- 
ever, the facts are entirely different. The Rajasthan High Court in Mukat Beharilal 
Bhargava v. Commissioner of Incoms-tax*, relied upon Kalyanji Vithaldas v. Commissioner 

Income-tax‘, the ratio in which is of doubtful value after the pronouncement of the 
| is in Attorney-General of Ceylon v. Arunachalam Chettiar’. No reference has 
Bas been ea se eae bo to Attornsy General of Ceylon v. Arunachalam Chettiar®. 
In any event after the elucidation of the facts in Kalyanji Vithaldas v. Commissioner of 
Income-tax*, by Shah, J., in Gowli Buddanna v. Commissioner of Incoms-tax?, it is clear 
that that case concerned itself with the: 

“ income assessed to tax which belonged separately to four out of six partners; 
“ofthe remaining two it was from an ancestral source, but the fact that each such 

partner had a wife or daughter did not make that-income from an ancestral 

source income of the undivided family of the partner, his wife and daughter.” 

It is not safe, therefore, to rest our conclusions on the decision reported in 
Kalyanji Vithaldas. v. Commissioner of Income-tax*.. With pa respect to the learned 
Ju who decided Commissioner of Wealth-tax v. N. V. Narendranath’, we are bound 
to say that the principle laid down therein is opposed to that set in Gowhk Buddana v. 
Commissioner of Income-tax?, 

. Even the dicta in T. s. Srinivasan v. Commissioner of Income-tax’, and that in 
Gowli Buddanna v. Commissioner of Incoms-tax*, are reconcilable. Though one ma 
the impression that the principle excerpted above and contained in TS 
canes v. Commissioner of Incoms-tax’, eliminates the application of the Hina 
law doctrine which concedes the right of a son in the womb of the mother being 
in many respects to a son actually in existence, it was stated so in the peculiar 
facts of that case where there was no lineal descendant upto a particular point of 
time doing the accounting year, doing which the Department Tightly treated the 
assessee therein as an individual. In the later decision of the Supreme Court int 
Gowli Buddanna v. Commissioner of Income-tax*, the true content of ihe doctrine bas 
been brought out and stated succinctly thus: 
atlases Under the Hindu system of law a joint family may consist of a single 
- aa member and widows of deceased male members, and the Income-tax Act 
does not indicate that a Hindu undivided Sa as añ assessable entity must 
consist of at least two male members.” 

In the case under consideration, Nicolas Sidan has to be treated asa side 
dineal descendant of the assessee. Even otherwise, as a son who should at least be 
maintained by the assessec, Bi cai Oe Coe et Poly a an 
member cannot be lightly brushed aside. eni S oe not-to be astutely 
considered so as to ignore physical facts and lit against the åssessee. 
Fiscal statutes have to be interpreted for the- heacet of the. assessee, if Courts are 
confronted with any doubt regarding its strict application. 

The Tribunal therefore was in error in holding that there was no Hindu aaa 
vided family of Sridharan and his son whereby the assessee could claim to be assessed 
and taxed as such either under the Income-tax Act, Wealth-tax Act or the Expendi- 
ture-tax Act. We therefore answer the question in the affirmative and in your of 
the assessee with costs. Counsel's Rs. 250 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justiog K. Sriervasan anp Mr. Justice R. SADAsIvAM, ` 
V. K. Elayalwar .. Petitioner® 


v. 

The Registrar, Madras High Court, Madras, and others .. Respondents. 

Constitution of India (1950), Article 225—Rules framed under to regulate proceedings under 
Articls 226—Rules 2-A and 5 of —-Vahdity—Excusing delay, numbering of petition and 
serving copy on Government Pleader when interim religf is sought for—Existing practice 
and suggested amendments. 

Civil Procedure Coda (V of 1908), Order 27, rule 4—Scope. 


It is true that base when to frame rules under Article 225 of the Constitution 
with regard to p ure cannot take within its ambit the power to prescribe a 

od of limitation. But the prescription of a time limit of six months by rule 2-A 
of the rules framed under Article 225 for regulation of proceedings under Article 
226 does not seem to be so much in the nature of a period of limitation. 
The underlying intention of the rule is to impreas upon the petitioners seeking the 
discretionary relief to approach the court as early as circumstances would permit. 
Looked at in that light, it is not necessary to declare rule 2-A ultra vires the powers 
conferred by Article 225. 


The result sought to be achieved by rule 2-A as it stands could well be achieved 
by requiring the petitioner to state in the affidavit accompanying the petition 
the reasons for the delay rather than requiring a separate petition to be filed 
secking to excuse the delay. Even if the rule is retained in the present form, 
the petition to excuse the elay should be heard as part of the writ petition itself 
and an appropriate order either dismissing the writ petition or ordering notice 
to the areas should be made. The matter should not be all to rest 
with the of the petition to excuse the delay without any orders upon 
the writ petition. The present practice of not aen SWiA the writ petition till 
the petition to excuse the delay is disposed of is opposed to the true legal position. 

Insofar as rule 5 of the Rules demands the writ petitioner to serve, at the time’ 
of filing the petition, a copy of the petition and the affidavit on the Government 
Pleader where interim relief is sought for, it goes beyond the power of regulating 
procedure under Article 225. The argument that the inai Ai of the petition 
cannot be conditional upon the petitioner serving a copy on the Government 
Pleader does have substance. Obviously the service of a copy upon the Govern- 
ment Pleader even before his writ petition is admitted cannot be effective service 
within the meaning of Order 27, rule 4 of the Code of Civil Procedur. If what’ 
the rule requires is to secure only that the Government should be made aware of 
the prayer for interim relief, that result_may well be secured by requiring the 
writ petitioner to file an additional copy which the office of the High Court will 
transmit to the Government Pleader upon the numbering of the petition. . 

Petition under Article 226 of the Constitution praying the High Court to issue 

a writ of mandamus to the first respondent, the Registrar, High Court, Madras, to 
refrain from enforcing compliance by writ petitioners of the provisions of rule 
2-A (petition to excuse delay) and the latter part of rule 5 of the Ap te Side 
Rules requiring service of copy of petitions for interim reliefon the Government 
Pleader in the rules to regulate proceedings undef Article 226 of the Constitution. 
FV. K. Thiruenkatachari for C. S. Prakasa Rao, for Petitioner. 


The Government Pleader, for Respondents. 
The Order of the Court was made by 
Srinivasan, J.—In the exercise of the powers conferred by Article 226 of the 
‘Constitution of India, rules were framed to regulate proceedings under Article 226. 


*W.P. No. 4519 of 1968. l "17th February, 1969. 
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Rule 1 requires that an application for a direction, order or writ, including a writ 
of habeas corpus, mandamus, certiorari, quo warranto or prohibition, shall be 

_ and original petition. Under rule 2-A, it is provided that every such petition s 

be presented within six mouths from the date of the order against which the relief is 
sought; and where such petition is presented after six months a petition to excuse 
the delay supported by an affidavit explaining the reasons for the delay should also 
be filed. By rule g every such petition, after it is numbered, shall be posted for 
orders as to the issue of notice to the respondent, and the Court after hearing the 
petitioner or his advocate may direct notice to issue or may reject the petition. B 
Tule 5 it is required that subject to the directions of the Court, the petitioner sh 
file as many authenticated copies of the petition and the affidavit as there are parties 
to be served. In particular, if the petitioner seeks any interim relitf against the 
Government, he is required to serve a copy of the petition and the affidavit on the 
Government Pleader. . 


In this petition for the issue of a writ of mandamus against the Registrar of the 
High Court, the petitioner seeks to restrain the respondent, the Registrar, from enfor- 
cing compliance with the provisions of (i) rule 2-A, that is to gay, the filing of a 
petition to excuse the delay in a case where the writ petition is filed beyond a period 
of six months from the date of the order complained of, and (#) the latter part of 
rule 5 which requires the service of a copy of the petition and the affidavit upon the 
Government Pleader in cases where interim relief is aan against the Government. 
It is the contention for the petitioner that the power of the High Court under Article 
225 does not extend to prescribing a period of limitation and further that when the 
petitioner seeks relief under Article 226, his right to seek that relief cannot be condi- 
tioned by the requirements that he should, even in advance of the entertainment of 
the petition by Court, be called upon to serve a copy of the petition and the 

vit upon the Government Pleader. “Before we deal with the legal aspects of 
the contention advanced before us, we may refer to the hardships which writ peti- 
tioners are said to labour under by insistence upon compliance with these rules. 


Mr. V. K. T. Chari, appearing for the petitioner, pointed out to us that by 
reason of the rules, the practice has develo that in a case where a writ petition 
- is filed beyond six months from the date of the order against which relief is sought, 

a petition to excuse the delay is filed along with the writ petition. But the writ 
tition is not numbered in the registry. and ath the petition to excuse the delay 
is brought before the Court. In several cases, the petition to excuse the delay is 
dismissed, but the writ petition itself not being before the Court, no orders are passed 
thereon and the petitioner has not unoften to approach the appellate Court with 
an appeal against the dismissal of the petition to excuse the delay. Though the 
Court in dealing with a writ petition has the power to dismiss it in limine, whether 
. on the ground of laches or for other reasons, that is not done in cases where the 
petition to excuse the delay does not commend itself to the Court and only that 
petition is disposed of. In the event of the petitioner succeeding the ap te Court 
to éxcuse the delay, the writ petition is brought before the Court for disposal. 
Thus avoidable delay occurs in the disposal of the petition with possible repercux 
sion upon the rights of the petitioner or the relief which he can obtain at the hands 
of the Court. í 


_” ‘The requirement that a copy of the petition and the affidavit should’be served 
on the Government Pleader at the time when the petition is filed into Court does 
not in practice serve any useful purpose. The service of such notice upon the 
Government Pleader is intended to enable the Government Pleader to obtain the 
necessary instructions from the Government in so far as any interim reliefs : ought 
for against the Government is concerned. ` In the majority of cases, the Government 
Pleader is unable to secure the necessary advice from the Government or Depart- 
ments of the Government, as the necessary material has to be gathered from the 
local officers of the mofussil. Indeed, if note is taken of the ‘act that even for the 
filing of the counter affidavit by the Government or the Government department 
several months are taken, one can well appreciate the circumstance that the Govern- 
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ment Pleader would not be able to make effective representations for or against 
the grant of interim relief at the time whén the petition is posted for orders as to 
admission under rule g. In such cases, if we are to draw upon our experience of 
the disposal of writ petitions, we can say‘without fear of contradiction that the 
grant of interim relief in such cases is considered in the light of the averments in the 
affidavit and other circumstances of the.case which are not likely to be in 

Rarely, if ever, is the Government Pleader, at that stage, able to assist the 

in the matter of the grant of the interim relief. 


We have so far set out the practical features attendant mines a of and 
the proceedings in relation to a writ petition in its t we 
ave: set out above represents the exis practice ich nas has eee explained to us 

the learned Counsel Mr. V. K. T. i. We may say here that the learned 
: ent Pleader who appeared did not deny that this was the real state of 


We shall now p pee ee eee ee Pe ee 
form. Firstly, it is contended thatthe High Court acting under Article 225 

oa ie to frame a rule with regard to limitation. We think this contention is ` 
founded. If rule 2-A is intended to operate as a rule of limitation and if a 
petition is not filed within a period of six months prescribed by that rule, such a 
sae can be regarded as barred by Imitation and the requirement that a 
tition should be filed to excuse the delay forms a parallel to section 5-of 

the old itation Act, IX of 1908. It is well known that where the statute A 
a period of limitation and an application or petition is filed beyond that period, 
every day’s delay has to be explained to the satisfaction of the Court. We enter- 
tain no doubt in our minds that by virtue ofa rule framed in the exercise of the 
under Article 225, the High Court has no power to fix a period of limitation 
r a proceeding. Article 225, the head-note ‘of which is ‘‘ The jurisdiction of 
existing High Courts” includes a power to make rules of the Court and to regulate 
the sittings of the Court and this t is declared ‘to be the same as that immedi- 
ately before the commencement of the Constitution; but it is subject to the provisions 
K aig Constitution and to the provisions of any law of the ea p fiate Legislature. 
rope spealg, fi Article confers jurisdiction upon th 2 Hip Court to make 
ge Court, obviously, to regulate the procedure in Court Entry 13 of List III 
of the Seventh Schedule of the Constitution reads: “ Civil Procedure, including all 
matters included in the Civil Procedure Code at the commencement of the Consti- 
tution, limitation and arbitration.” Insofar as this entry gives any indication, 
procedure does not include limitation. This is in sharp distinction to the position 
that obtained under the Government of India Act, 1935, where the relevant entry 
“ Civil Procedure, including limitation.” The to regulate procedure 
would not therefore include the er to fix a period of limitation in respect of a 
rocedural matter. Ample authority for this view is found in Sales Tax Officer, 
onkunnam v. K. I. Abr 1, That case arose under the Central Sales Tax Act. 
Section 8 (4) of that Act required the filing of a declaration to the prescribed autho- 
rity in the prescribed manner. Section 13 of the Act, which contained the rule- 
making power, also provided that the Central Government could make rulés for 
the manner in which the application should be made and the form in which and 
the particulars to be contained in any declaration to be given under the Act. Rules 
‘were framed the State Government and the impugned rule fixed certain time 
pa within which the declaration had to be fled by: by the registered dealers. It 
be mentioned that if a valid declaration had been filed before the Sales Tax 
. Of cers, the tax would have been at the rate of one per cent. whereas if a proper 
declaration was not filed, the tax would have been at 7 per cent. In that case, 
the Sales Tax Officer assessed the dealer at a higher rate on the ground that the 
declaration was not filed within the time limit fixed by the rule, and the question 
arose whether the statute which empowered the rule making authority to make 
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rules granted also the power to fix a period of limitation as it were. Their Lord- 
ships held that the phrase ‘in the prescribed manner’ only conferred power on 


- the rule-making authority to prescribe a rule stating what particulars are to be 


mentioned in the prescribed form, the nature and value of the goods, etc. that this 
phrase does not take in the time limit and that therefore, the section does not 
authorise the rule-making authority to prescribe the time limit within which the ` 
declaration has to be filed. In effect, the section of the statute empowered the 
rule-making authority to frame rules to regulate the procedure only and in such 
curcumstances it was held that it could not include wer to impose a time 
limit, which would operate as a period of limitation. It seems to us that this 
decision affords considerable assistance to the learned Counsel for the petitioner in 
his argument that the power to frame rules under Article 225 with regard to pro- 
cedure cannot take within its ambit the power to prescribe a period of limitation,- 


_ Ina decision of our High Court in Messrs. Solar Works v. Employess S.I. Corpora- 
tion}, a similar view has been taken. In that case, the question that was decided 
was posed thus : “ Where an Act does not itself provide for limitation with reference 
to a particular matter and the delegation of power to make rules is conferred by a 
section of the Act which does not GPE or impliedly relate to the power to 

rescribe time, can the authority to which the power is delegated, namely, the State 
in this case, make a rule prescribing limitation fe The question was answered in the 
negative. The learned Judges refer to several statutes where the power to impose a 
time-limit was also conferred upon the rule-making authority, while the statute with 
which they dealt in that particular case did not in express terms confer such a 
power. ; 


The prescription of a time-limit of six months by rule 2-A seems to us to be not 
so much in the nature of a period of limitation ; ifitis intended to be such the expiry 
of that period would naturally non-suit the writ petitioner. It is conceivable that 
there may be cases where though the relief may be sought against an order, the 

ived party may not find it necessary to come to Court till the working of the 
oiler actually prejudices him, which may be well beyond the period of six months - 
from the date of the order complained of. There may be cases where the filing of a 
petition beyond a period of even three months from the date of the order complained 
of may amount to such serious laches on the part of the petitioner as to disentitle 
him to discretionary relief at the hands of the Court. For instance, if to the knowledge 
of the petitioner something is done by the opposite party which prejudices him, 
but he stands by without taking any immediate steps but allows the other party 


„to proceed unchecked, let us say, for instance, the construction:of a costly structure, 


he cannot come to Court after a sear Bake in the circumstances may even be as 
short as two or three months after act complained of, and seek relief. The 
Court may well charge him with laches and take note of the fact that any order that 
it may pass would involve the respondent in considerable loss. We may refer in this 
connection to State of Madhya Pradesh v. Bhailal Bhai?. There their Lordships point 
out that the power to grant relief under Article 226 is a discretionary power and 
is not intended to supersede the modes of obtaining the relief by an action in a civil 


. Court which may be legitimately open to the F In particular, they point 
o 


out that the provisions of the Limitation Act not as such a to the granting 
of relief under Article 226. But, neverthėless, the fact that the Legislature has 
prescribed a particular period within which the relief could be obtained by a suit 
in a civil Court can ordinarily be taken to be the reasonable standard by which the 
delay in seeking the remedy under Article 226 can be measured. However, as we 


_ said, already, in this case, it cannot be said that the period of six months is intended ` 


as a period of limitation. The underlying intention of the rule is to impress upon 
the petitioners secking the discretionary relief at the hands of the Courts to approach 
the Court as early as circumstances would permit. Looked at in that light, it does 








“4, (1964) 2 M.LJ. 223; (1964) 1 Mad: 906: 2 (1964) 6 SC.R. 261: ALR. 1964 S.C. 
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not appear to us necessary to declare this rule to be, slira vires the powers conferred 
. by Article 225. a 

Mr. V.K.T. Chari, frankly concedes that he has no objection to any writ peti- 
tioner being called upon to explain why he has delayed coming to Court beyond a 
period of six months. But what he would urge is that the disposal of the petition 
seeking to have the delay excused should not be a barrier in the path of the progress 
of the writ petition itself. If both the petition and the petition to excuse the delay 
were to be heard by the Judge at the same time, there would be an effective’ order 
in the writ petition itself,-the Court could well decide that in the circumstances the 
petitioner could not by reason of his lack of diligence be granted any relief in the 
writ jurisdiction of this Court and dismiss it, or the Court could accept the explana- 
tion for the delay and order notice to the respondent. It seems to us that the result 
sought to be achieved by the rule as it stands could well be achieved by requiring 
the petitioner to state in the affidavit accompanying the petition the reasons for 
the TE rather than requiring a separate petition to be filed seeking to excuse the 
delay. A petition to excuse the delay more or less indicates that the main petition 
itself has been filed beyond any time fixed by the statute. We have held that such 
a view cannot be taken in this càse. It would, therefore, conform to the true legal 
position if the requirement of the petition to excuse the delay is done away'with and 
the writ petitioner is asked to include in the averments in the affidavit material 
as would enable the Court to decide whether the petitioner has been guilty of laches 
_or not in the circumstances of the particular case. Even if the rule is retained in the 

_present form, we must emphasise that the petition to excuse the delay should be 
rd as part of the writ petition itself and an appropriate order either dismissig ` 
the writ petition or ordering notice to the respondent should be made. The matter 
should not be allowed to rest with the dismissal of the petition to excuse the delay 
without any orders upon the writ petition. The present practice of not numbering 
the writ petition till the petition to excuse the delay is disposed of is opposed to the 
true | position as we understand it. 

We have already referred to the fact that even the learned Government Pleader 
who appeared was unable to say that the service of a copy of the petition and the 
affidavit upon him by the writ petitioner serves an purpose in so for as 
the grant of any relief is concerned. Mr. V.K.T. i goes er and points 

. out that under Order 27, rule 4, Civil Procedure Code, the Government Pleader is 
the agent of the Government for the p of receiving the process against the 
Government “‘ issued by such Court ”. ‘Obviously, the service of a copy by the peti- 
tioner upon the Government Pleader even before his writ A saan is admitted and 
entertained by the Court cannot be effective service within the meaning of Order 27, 
tule 4, Civil ure Code, for it cannot be regarded as a process issued by the 
Court. Indeed, as conceded by the learned Government Pleader, even if he receives 
a copy of the petition and the affidavit, he is unable to.render any assistance to the 
` Court for want of instructions from the Government or the appropriate Department 
or the appropriate officer in the mofussil. In the no Tun of cases, interim 
relief is sought for only in cases of an urgent nature. We have earlier stated that 
the writ petition, whether it is filed within or d six months, should be numbered. 
If what the rule requires is to. secure only that the Government should be made aware ' 
through the agency of the Government Pleader of the prayer for interim relief, 
that result may well be secured requiring the writ petitioner to file an additional co - 
for the use of the Government Pleader, which the office of the High Court will 
transmit to the Government Pleader immediately upon the numbering of the peti- 
tion.- The complaint of Mr. V.K.T. Chari that numbering of the writ petition * 
cannot be conditional upon the petitioner serving the Government Pleader does have 
some substance, for as we have pointed out, it would not be service within the maen- 
ing of Order 27, rule 4, Civil Procedure Code. In the light of what we have said, 
we would suggest that in working out this rule, the petitioner should be called upon 
to furnish an additional copy of the petition and affidavit which the office of the - 
Registrar could transmit to the Government Pleader for his information immediately 
upon the numbering of the writ petition, In so far as this rule demands the wry 
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petitioner to serve a copy of the petition and the affidavit on the Government Pleader 
at that stage of the proceedings, it appears to our minds to go beyond the power of - 
regulating procedure. . ' 

Finally, till the relevant rules are recast in the light of the above observations, 
hey should be worked in the manner indicated. 

There will be no order as to costs. 

V.K. —— “Order accordingly. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 
Present:—-Mr. K. VEERAaswaur, Chigf Justices AND Mr. Justian K.N. MUDALIYAR. 


The Corporation of Madras, represented by the Gommis- 
` sioner, Madras-3. .. Appellant* 


D. 
R. Sundaram and another `. .. Respondents. 
Madras City Municipal Corporation Act (IV of 1919), sections 99 and 102, proviso (a}— 

Levy of property tax in area not provided with drainage and water facilitiss— Legality— 

Owner of property in that area 1f can withhold part of tax as attributable to water and 

drainage— Duty of Corporation undsr proviso (a) to section 102. 

Merely because property tax is levied inclusive of water and i tax, . 
it cannot be regarded as illegal though no such facilities have been provided for 
and no owner of property can, on that assumption, withhold :any part of the tax; 
as if it were attributable to water and drainage not provided for in the area in which 
the property is situate. The tax levied can legitimately be collected and the 
Council of the Corporation is entitled to doit. But the Council which is vested 
with a power under proviso (a) to section 102 has got a duty to exercise it more especi- 
ally when the statute conccives it, for the benefit of an area or section of the city, 
The law requires that the Council in exercise of that power should consider whether 
because a particular area is not provided with water and drainage system it should be 
exempt from water and drainage tax so to speak. If the Council resolves in 
favour of exemption of the area, it has, before it gives effect to the exemption, to 
seek and secure the sanction of the State Government. 


It is a well settled principle that where a public body is vested with"a power of 
discretion, it is for exercise and not for inaction and it is especially so, when the power 
or discretion has been vested for the benefit of those who will be affected by its non- 
exercise. But whether on the merits, the exemption should be extended to a parti- 
cular area will be a matter of detail and will depend on several circumstances. 


Appeal under clause 15; Letters Patent, inst the order of Kailasam, J., 
dated 15th October, 1968 in W.P.No. 2281 of 1966. s : 


T. Chengaloaroyan, for Appellant. 

B.R. Dolia, G. Venkataraman, S. Venkataraman and R. Krishnamurthi, for Govern- 
ment Pleader, for Respondents. 

The Order of the Court was made by 

Vesraswami, C.J.—This appeal arises from an order of Kailasam, J., allowing 
the first respondent’s petition under Article 226 of the Constitution and directi 
the ap t, which is the Corporation of Madras, to apply for sanction of the 
State ernment as provided for in section 102 proviso (a) of the Madras City 
Municipal Corporation Act, 1919, for exemption of the whole of water and drainage 
tax the lighting tax in West Mambalam area. The first respondent is a land- 
lord residing in West Mambalam and is said to own four houses in different roads 
.in the area. He complained that the West Mambalam area had been neglected 
and uncared for by the Corporation in providing water and drainage amenities, 
which has caused great inconvenience’ to the residents in the area. The demand 
notices served on the first respondent showed that the property tax was‘levied at the 
certain percentage of the annual value of the buildings and the tax included levy 





oe ce ee ee * 
"WA. No. 499 of 1968, Ist July, 1969. 


mj CORPORATION OF MADRAS v. SUNDARAM (Veeraswami, C. J.) 349° 


_for water, drainage and lighting. The first respondent addressed the Corpora- 


tion several letters about, the neglect of the area and paid the tax for general pur- 
po lighting`and cess ; but the portion of the tax relating to water and drainage ' 

e deducted and did not pay. i: the circumstances, the Corporation, said the 
petitioner, was not entitled to collect: property tax comprising of charges for water 
and drai purposes and that section gg itself was a Rage Bes section 102 pro- 
viso (a) that the owners of property in the area would be entitled to exemption of tax 
in respect of non-provision of water and drainage facilities. On these premises, 
this Court was moved for a direction to the Corporation to exempt the 95th division, 
namely, the area of West Mambalam from liability to pay water and drainage tax 
till these facilities were extended to the area. The petition was resisted by the Cor- 
poration. It referred to the fact that drainage schemes for the area were being executed 
in stages and the Council of the Corporation had not considered the area for exemp- 
tion and actually no proposal had been sent up by it for sanction of any such exemp- 
tigen. According to the Commissioner for the Corporation, if there was no water 
and drainage system provided in the area, alternate arrangements had been provided 
to render such services like water lorries'to store street located tanks at important places 
and that such lorries fitted with pump system were also daily sent to remove the 
drainage and sullage water. On this account it was stated that the Corporation was 
incurring a huge expenditure. The Commissioner further maintained that the 
property tax was not related to the services rendered, but to meet the general cost 
of the municipal services rendered in and to the city, and, therefore, the demand of 
property tax in full was not rae Kailasam, J., on a consideration of the relative 
sections in the the Madras City Municipal Corporation Act, was of opinion that the 
Corporation was in law bound to apply to the State Government for exemption from 
payment of the whole of the water and drainage tax. The learned Juge accordingly 
gave the direction we mentioned earlier. : 


There is no dispute before us that as a matter of fact there is no water or drainage 
system provided so far by the Corporation in the West Mambalam area. But 
Mr. Chengalvaroyan, who appears for the appellant, contends that though the 
council has power to apply to the State Government for exemption, there is no com- 
pulsion or cblisation t it should do so, notwithstanding the fact that a particular. 
area is not provided. with water or i system. He says that the property 
tax is levied inter alia for general purpose of maintaining the water and Arana 
system in the city in its entirety and any question of exemption for any particular 
area will have to be viewed only from that standpoint. On the other hand, for the 
first respondent the contention is that the Corporation in spite of several communica- 
tions from him has not even cared to consider the matter, bring it before the Council 
and come to a decision whether exemption should be granted and, if so, the State 
Government should be approached for their consent. Strong reliance is placed 
on proviso (a) to section 102 of the Madras City Municipal Corporation Act, and it 
is urged that the proviso makes it explicit, that, when a particular area is not served. 
with water or drainage system, it inthe duty of the Council to take steps for exempt- 
ing the area from tax proportionate to the water and drainage facilities not provided 
‘or. 


Part III of the Act is devoted to taxation and finance. In Chapter V, section 
98 enumerates the kinds of taxes the Council may levy and among them property 
tax is one. The section does not refer to water tax or drainage tax as such. But 
section 99 (1) does speak of such a tax. It says that the property tax may comprise 
of a tax for general purposes, a water and drainage tax for the purpose a defraying 
the expenses connected with the water and drainage system of the city and a lighting 
tax for the purpose of defraying the expenses connected with the lighting of the city. 
Section 99 (1) authorises thet Council by a resolution to levy tax on all buildings 
and lands within the city except those exempted by or under the Act or any other 
law. The charge is at such percentages of the annual value of the buildings and 
lands as may be fixed by the Council. Elaborate provisions have been made pres-. 
cribing the procedure and the method by which the annual value of a building for 


the levy of.property tax, a few provislons follgw providing for exemptions, Section- 
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101 deals with general exemptions with which we are not at the moment concerned ; 
and the next with special exemptions and alternative bases of property tax. This 
' section at the opening prescribes as to how the rates of property tax ate to be fixed: 
proviso (a) to that part of the section reads : - 
“ Provided that —(a) the Council may, with the sanction of the State Govern- . 
ment, exempt any local area from the whole or a portion of the water and dena 
tax or of the lighting tax on the ground that such area is not deriving , any or the 
full benefit from the water supply and drainage or from the lighting system.” 
With reference to section 138 Part III in the Fourth Schedule, by clause 30, 
it is provided that the Commissioner shall keep separate accounts of all moneys 
received and expended in conection with the water tax, the drainage tax and the 
lighting tax, . 
A general survey of these provisions leaves us with the impression that they 
appear to make no distinction between a tax and a fee. But no argument has been 
dressed to us as to what precisely is the nature and effect of the water and drai 
tax spoken to by proviso (a) to section 102. But it is clear from section 98 that the 
tax levied is property tax and its character remains to be that, whatever be its com- 
ponents. The effect of section gg (1) to our minds, is that levy of property tax by the 
Council is permissible if it comprises of a charge for anyone or more of the three 
urposes mentioned therein. In quantifying property tax subject to the rate thereof 
ing in accordance with sub-section (2) of section gg, the Council, we are inclined 
oe Oe ee 
provided and the expenses which would have to be met on account of providi 
those amenitjes. But there is no indication in Chapter V of Part III of the Act that 
property tax, if it includes water, drainage and ting tax, even where anyone 
or more of these amenities have not been provided for, is for that reason, and to that 
extent unauthorised or illegal or invalid. If that were not so there would be no 
need to provide for an exemption. The exemption in proviso (a) to section 102 
presupposes a levy which is valid, but from which exemption may be granted in 
icular circumstances. In our opinion, proviso (a) to section 102 should be. 
and understood in the context of the rest of the provisions in Chapter V of Part 
Weare inclined to think, therefore, that merely because property tax is levied 
inclusive of water and inage tax, though no facilities have been provided for, 
it cannot be regarded as ill and no owner of property can, on that assumption, 
withhold any of the tax, as if it were attributable to water and drainage not pro- 
vided for in the area in which the property is situate. The tax so levied can legiti- 
mately be collected’ and the Council is entitled to do it. 


But that does not conclude the matter in favour of the ap t. The Council 
which is vested with a power under proviso (a) to section 102 got a duty to exer- 
cise it more especially when the statute conceives it, for the benefit of an an:a or” 
section of the city. The law requires that the Council in exercise of that power 
should consider whether, because a particular area is not provided with water and 
drainage it should be exempt from water and drainage tax so to speak. If 
the Council resolves in favour of exemption of the area, it has, before it gives effect 
to the exemption, to seek and secure the sanction of the State Government. The 
complaint of thé first respondent is that the Council has failed even to respond to, his 
several letters inviting its attention to the failure to provide for water and drai 

tem in West Mambalam area and to consider in the context whether the area 
ould not be exempted from pro tax corresponding to the extent of such failure. 
We are inclined to think that there is substance in the contention and that is what 
the learned Judge felt and quite rightly. It is a well settled principle that where a 
public body is vested with a power or discretion, it is for exercise and not for inaction 
and it is especially so, when the power or discretion has been vested‘for the benefit 
_of those who will be affected by its non-exercise. But whether, on the merits, the 
exemption should be extended to a particular area will be a matter of detail and will 
depend on several circumstances. the Council thought that having regard to the 


expenses the Corporation has to incur for providing in general a water, drainage and 
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lighting system for the city as a whole, it would not be possible, without affecting 
its financial position to grant exemption, it would be within its discretion to deny 
exemption. We do not understand proviso (a) to section 102 as implying that the 
fact of non-provision of any of the facilities comprehended by it will by itself neces- 
sarily compel the Council to grant exemption and that the area affected will be 
entitled as a matter of right to such an exemption. If exemption should follow as a 
matter of right, the proviso should have been differently worded and not in the 
present form, which seems to leave the judgment to the Council. 

It follows from what we have said that the duty of the Council is to consider 
with reference to all the relevant facts and circumstances whether exemption to a 

icular area to any extent under proviso (a) to section 102 is called for, and, if so, 
whether the consent of the Government therefor should not be obtained. That 
duty the Council has failed to discharge so far as the West Mambalam area is 
concenred, í ` 

On that view of the matter, the appeal is dismissed with costs, Counsel’s fee 
Rs. 100. i 

V.K. i Appeal dismissed. 

“IN THE HIGH COURT OF- JUDICATURE AT MADRAS. 
Present :—Mnr. Justro K.S. PALANISWAMY. 
In ths matter of the Indian Divorce Act, 1859. 

A.George Cornelius .. Petitinoer* 


D. 
Elizabeth Dopti Samadanam sa: .. Respondent. 


Divorce Act (IV of 1869), sections 7 and 10—Scope—Peatition under section 10 for dissolution 
Th aa aa ae years— Maintaina- 





A petition for dissolution of marriage by the husband on the ground that his 
wife was not heard of for more than seven years and should therefore be presumed 
to be dead is not maintainable under section 10 of the Divorce Act. In enacting 
section 7 the Legislature could not have intended that though no express pro- 
vision was made in this regard the principles of the lish: Matrimonial Causes’ 
Act, under which there is a provision for dissolution of the marriage.on the above 
ground, should be imported into section 10, 

- (Scope of section 7 discussed). ; 
_ Petition under s ction 10 of the Divorce Act, 1869 for dissolution of the 
marriage on the gr urd that the r spondents was not heard of for over 7 years 
and therefore deemed to be-dead. 

J.S. Athanasius, for Petitioner. 

The Court delivered the following 


Juvemext :— This suit filed by the husband under section 10 of the Indian 
Divorce Act, 1869 (IV of 1869) hereinafter referred to as the Act raises an import- 
tant question about the scope of section 7 of the Act. The petitioner married the 
respondent on 16th September, 1935. He has alleged that after the marriage they 
lived er for sometime when the respondent gave birth to three children, that 
all the three children are married, that in or about May, 1952 when the couple were , 
living at Bhuvanagiri, the respondent deserted the petitioner against his will and 
without reasonable cause and went away, that the enquiries ade by the petitioner 
about the respondent proved futile and that inasmuch as the respondent’s where- 
abouts are not known from 1952, it should be presumed that she is dead. The 
petitioner prays that a decree for dissolution of the marriage, may, therefore, be 
granted. Ihe respondent could not be served in person and service was effected 
by substituted service. ‘ : 

The question for consideration is whether upon the presumption which the 
petitioner wants to draw as regards the death of the respondent, dissolution of the 

a ff hin ee o-oo + —- eh ee ee 
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marriage can be decreed under section 10 of the Act. Section 10, which provides 
for dissolution of mariage consists of two parts, The first part deals wi a case 
where a husband can present a petition for dissolution while the second part deals 
with the case where a wife can present a petition for dissolution. So far as this case 
is concerned, it is necess.ry to note only the first part which runs thus : 


taba re ee ee present a petition to the District Court or to the High Court, 
the salem marriage may be dissolved on the ground that his wife has, since . 
LeS thereof, been guilty of adultery ”. 


to the above provision, the husband is entitled to N, a petition 
for dissolution of the marriage only oars one ground, namely, that the wife has, since 
the solemnization of the marriage, been guilty of ad tery. Mr. Athanasius, 
aprang for the petitioner, contended ahat by virtue of section 7 of the Act this 
urt is to act on principles of English Divorce Court, that under section 16 (1) 
of the English Matrimonial Causes Act, 1950, which provides for the dissolution of 
marriage, if the husband or wife can be presumed to be dead on the ground of not 
being heard of for more than seven years, this Court can grant a decree for divorce. 
Section 7 of the Act reads thus : 


“ Subject to the provisions contained in this Act, the High Court and District 
Courts shall, in all suits and pr ings hereunder, act and give rel ef on princi- 
ples and rules which, in the opinion of the said Courts, are as nearly as may be 
conformable to the principles and ruleson which the Court for orce and 
Matrimonial Causes in England for the time being acts and gives relef : 


Provided that nothing in this section shall deprive the said Courts of jurisdic- 
tion in a case where the parties to a pees dF rofessed the Christian religion at 
the time of she occurrence of the facts on which the claim to relief is founded.” 


Though this Act w2s passed in the year 1969 and has been amended several 
times, no additional ground for dissolution of m rriage wcs provided in section 10 
in any of those amendments, In contrast with this position, some enactments made 
by the Indian Legislature for dissolution of ma may be adverted to, Section27 (A) 
.of the Special Marriage Act, 1954 provides fora duci ee fo: d solution on the gre ‘und 
that the respondent has not been heard of as being alive for a period of seven years 
or more by those persons who would naturally have heard of the respondent if the 
respondent had been alive. To the same effect is section 13 (1) (ot) of the Hindu 
M: rriage Act, 1955, providing for a decree for dissolution ifthe husband or the wife 
is not aiam of for the above-said period. 


The question, under these circumstances, is whether in enacting section 7 of 
the Act the Indian Legislature intended that, though ho express provision is made 
` in the Act providing for a decree for dissolution on the ground that the husband or 
wife can be presumed to be dead, on the ground that he or she is not heard of for 
seven years and more, the principles of the English Matrimonial Causes Act, under 
which there is no doubt a provision for dissolution on the above ground, can be 
imported into section 7 and a decree can be granted accordingly. Mr. Athanasius, 
appearing for the petitioner, conceded that he was unable to find any decided case 
in support of the position which he contends for. Section 7, as its wording indicates, 
is merely a residuar. section, intended to provide for any matter which, by inadvert- 
ance or otherwise is not expressly ‘provided | in the A-t. But in interpre the sec- 
tion theo words “ subject to the provisions contained in this Act” should not 
be igno ere there is Apra provision for any particular matter, the Courts 
must strictl; ‘comply with and give effect.to such provision. Section 7 cannot cut 
down or supply any form of relict not provided b: the Act. In Jsw raypa v, Iswarayyat 
it was held that Courts.in India cannot grant a decree for jactitation of marriag~. 
In Wilk son v. Wilkinson * a note of is given against the danger of reading 
into section 7 an intention on the part of the Legislature to adopt whatever tests 
the Court of Divorce in England might form time to time lay down. If such an inten- 
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tion were to be adopted then it would be necessary to omit the: wotds “ subject to 
the provisions of the Act’. If it had been the intention, it was not difficult for the 

ture to say in express wo: ds that the provisions ‘of the Act must be read 
subjec: to the rules and principles applied from time to time the Matrimonial 
Courts in England. In /swarayya v. Iswarayya!, already refe: to, the expression 
“ principles and rules ” o curring in section 7 was construed and it was laid down 
that the principles and rules to be applied must be subject to the provisions of ' 
the Act and must not be allowed to run counter to the Act. It is pointed out that 
those words mean principles and ryles: ~ 

(i) of evidence; ` 

(#) of law; 

(iH) of interpretation of practice; and 

(io) of procedure. ; 

Upto 1st January, 1938, the grounds for judicial dissolution of marri in 
England were adultery or certain unnatural practices. By the Matrimonial Causes 
Act, 1937, and the Matrimonial Causes Act, 1950 several new grounds for divorce 
were added so as to enable the husband as well as the wife to sue for divorce. But 
the Indian Legislature, though it has amended the Act in question several times 
has not thought it necessary to make suitable amendments in the Act to give effect 
to the modification made in English law. In these circumstances, I am of the view 
that the words “ subject to the provisions contained in this Act ” occurring in section 
7 cannot be ignored and we cannot adopt all the provisions that have been made in 
English Matrimonial Causes Act, from time to time; while applying the provisions 
of the Act, thereby enabling the husband or wife to ask for divorce on a ground 
not provided for in section 10. For the foregoing reasons, I am of the opinion 
that this petition for divorce on the ground that the respondent is not heard of for 
more than seven ye .rs and should be presumed to be dead, is not maintainable. 

The position is no doubt anomalous.” Whereas persons seeking relief under 
the Special Marriage Act, 1954 or the Hindu Marriage Act, 1955, among other 
grounds the right to askfor divorce onthe ground that the other party to the 
marriage is not heard of for seven years or more, and should be presumed to be 
dead, persons secking divorce under the Act in question are not entitled to urge 
that ground for no obvious reason. Itisfor the Legislature to consider whether 
the Act should not be suitably amended so that the law may be uniform. 


_ The petitioner is given leave to amend the petition suitably for such relief as 
he ‘may be advised to ask. © : 
V.K. , : l Order accordingly. 


MOm e n R e g g g tiie 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :-—Mnr. Jostice K. S. PALANBWAMY. 
In the matt Guardi d Wards f 19 and Inthe matt Khudaia 
ia a er a pus aad Act, (VII of 1960), n er of 
G. A. Mistafa .. Petitioner" 


; v. 
Inyath Rathima Shah .. Respond-nt 
Guardians and Wards Act (VILI of 1890), sections 7 (1 tH (b) and 25—Muhammadan Father 
_ —Minor daughtr, left under care cf mother ta reed wif F OREH lo castody cf the 
eae acl of Court—Prayer to be appointed as guardian—Sustainability. 
h in law the father as the natural guardian of his minor child cannot 
himself of gardianship, as such a duty is sacred in its nature, still 
ee i nothing to prevent him from allowing the child to be under the care 
and protection of another person particularly if the other person har to be 2a 
divorced wife and mother of the child. Such an entrustment may Sp 
but what is of primary importance for the Court to consider is not the right | 
revocation of the father of such entrustment but the welfare of the minor. If 
after such entrustment the atmosphere in the father’s family has so changed as to 
lead to the reasonable inférence that it would not be in the welfare of the child 
place the child in the changed atmosphere, the Court would be justified in 
rejecting the claim of the father for custody from his divorced wife though techni- 
cay Be mey be wei Be tig rights in revoking the authority for custody. If the 
app cation is not bona fide and if the father is guilty of negligence or indifference, 
c application for custody is liable to be dismissed. 3 
Obitr.—A person, who is the natural guardian of a minor under personal law. 
canrot apply to be appointed ardian (Vide Abubacker v. Mariyumma,(1945) 
2 M.L.J. abs: ALR I S Ma T 


Petition by a A farmer: uncer sections 7 (1) (8) and 25 of the 
Guardians and Wards Act, 1890 for a doclarat'on that he is the guardian of his 
minor daughter and for custody of the said minor. 


A, A. S. Mustafa, for Petitioner. 
M. S. Venkatarama Iyer, Syed Asim and P. S. Chinnappa, for Respondent. 
The Court delivered the following 


Jovomen.— This is a petition under sections 7 (1) (b) and 25 of the Guardians 
and Wards Act, 189°, to declare the petitioner as the guardian, and for the custody 
of his minor daughter, Khudsia Fathima alias Shela Navid. The respondent 
is the AO c of the petitioner. The petitioner, who is employed as a pilot 


in Indian Airlixes Co ration, stationed at Calcutta, married the ndent at 
Madras on 3rd Sep T, 1960, and the respondent iss Se Khudsia Fathi altas 
Shala Navid on 28th October, 1961. When the couple were living at Calcutta 


along with the minor, the petitioner aprears to have developed friendship with 
an air-hostess and divorced the mdent on 4th May, 1967. After the divorce, . 
the respondent came away to M with the minor daughter and is now living ` 
with her parents, who are residents of Madras. The petitioner is a native of Madras 
where he has got an ancestral house in which his parents are living. The petitioner’s 
contention is that he being she natural guardian of his minor daughter, is entitled 
to be appointed guardian and is also entitled to custody, 


The respondent’s contention is that the petitioner treated her and the child 
in ‘an indifferent and cruel manner when they were at Calcutta and relinquished 
all his claim over the child at the time ofthe divorce and that by Teason of his 
conduct, he is disentitled from for the custody of the child, though in law 
he may be the dian. The petitioner has filed a reply statement denying that 
he felinduished his iE ht to the custody of the child. 
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It is not in controversy that the petitioner who is the father of the minor, is 
the natural and lawful guardian. e only question is whether he is entitled to 
the custody of the child. In considering this qu:-stion what is paramount is the 
welfare of the minor. Such welfare includes the moral, religious and physical 
welfare and tivs of natural affection cannot be ignored in considering the question 
of custody. Under what circumstances the minor left the custody of the petitioner 
should be examined to find out whether he is entitled to the’ custody. What 

. ened between the couple prior to the divorce that was effected on 4th May, 
1967 is not strictly germane for consideration in this proceeding, and as such 
they were well a vised in not letting any evide .ce on that question. All that 
appears from the oral e ‘idence is that the respondent resented the visits of the air- 
hostess to her house and that led to misunderstanding resulting in div rce. The 
evidence of the respondent further shows that only when she was taken to the presence 
of the Khazi on 4th May, 1967 she came to know that she was taken there fur the 
purpose of divorce. Exhibit D-2, dated 4th May, 1967 is the deed of divorce 
written by the Khazi Ahmed Raza of Calcutta and signed by the'petitioner. It is 
in Urdu lish translation attached). It refers to the divorce and also st tes 
that the will always remain with the respondent and that from that date the 
petitioner shall have no relationship whatsoever. While admitting the signature 
in the divorce deed, the petitio er contends that when he signed the document, 
it contained only the recitals relating to the divorce, that there-was no reference 
to the child and that the refere ce to the child appears to have been incorporated 
by the Khazi after he signed. But the evidence oe the respondent is that after the 
first portion of the document relating ‘to the divorce was written and read out by 
the i, she stated that there was a child, that the child should be with her, that 
thereupon the Khazi questioned the petitioner, that the petitioner replied stating 
that the respondent will take the child and that he will have nothing to do with the 
child thereafter. Herv evide ce is that thereafter the Khazi wrote the recitals rela- 
ting to the child and that thereafter the petitio er signed with full knowledge of 
all the contents. The question is which of these two ve sions is believable. The 
petitioner admits that the entire document is in the eee of the Khazi. He 
does not attribute any motive to the Khazi as to w y he should be a party to the 
insertion of a recital, without his consent and knowledge in the document after he, 
the petitioner, signed it. Much reliance is pee upon the wo d ‘fagth’ in 
Urdu, which means “ thus,” occurring after the recitals dealing with divorce and 
. before the recitals oe with the child, That word was evidently written by 

the Khazi thinking hat there was nothing more ta be writen after he wrote the 
recitals about the divorce. It was only after he wrote up to that word and after he 
read out the document, the respondent claimed custody of the child and thereafter 
the Khazi after ascertaining the wishes of the petitioner wrote the ini rton 
of the document dealing with the child, but omitted to strike out the word ‘“‘ faqth.” 
It is not the evidence of the respondent that the entire document was written at a 
stretch. As a matter of fact, she admits that the portion relating to the child was 
written subsequently but before the petitioner signed the document. 


The evidence of the respondent is entirely consistent with the conduct of the 
petitioner. The divorce was effected on 4th May, 1967. But even the previous 
day, namely, 3rd May, 1967, the petitioner had applied to the school in which 
the child was studying at Calcutta for the issue of a transfer certificate obviously 
with the intention of sending away the child with the respondent after the div rce. 
A copy of that application for transfer is Exhibit D-1. The petitioner admits 
having made that application. If his intention was not to part with the custody 
of the child after the divorce, there was obviously no reason for him to apply for 
the tra sfer certificate even the previous day. That conduct on his partis entirely 
consistent with the evidence of the respondent that when she mentio ed about 
tho child, the petitioner willingly gave up his custody and agreed that she the 
respondent, may have the custody of the child. M accept the evidence of the 
ad antes that the petitioner relinquished his right to the custody of the minor 

declared that she child shall-always remain with the respondent, 
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After the divorce, the respondent was practically left in the streets £ 
The petitio- er did not provide the respondent with the necessary fur 
journey from Calcutta to Madras, where her parents are residing. T 
of the respondent shows th:t she had to contact her parents at Ma 
necessary financial assistance for her travel with the child from Calcutta 
The evidence of the petitioner that he had given enough funds to the 
and that the respondent had saved from such payments is not borne ow 
able evidence. The respondent no doubt admits that the petitioner ` 
her money for household expenses: Some cheques amounting to Rs. 
given to the respondent in the months of March and April, 1967 as se 
extract of the bank account Exhibit P-r7. But there are no m*+terials : 
after meeting the family expenses any substantial amount was left with 
dent to cover her travelling expenses. This piece of conduct of the } 
totall ipenn the child after the divorce and after parting with th 
unfatherly and unpardonable. ; 

It is true shat sometime after the divorce the petitioner began to re 
to the respondent at the rate of Rs. 150 per month for the expenses of 
He also wanted the respondent to keep him informed about the welfare | 
vide his letter Exhibit P-1, dated 2oth June, 1967. To that letter, the 
replied under Exhibit P-2 stating that the petitioner had already cons 
child being always with her and that the petitioner need not have an’ 
sions about the child thereafter. To that letter, the petitioner replied w 
P-3 denying that he consented to the custody of the child being with the 
On occasions when the petitioner came to Madras, he wanted the chil 
to him, to which request the respondent does not appear to have agret 
pondence p ssed in that respect. It is unnecessary to refer to them. 


After the petitioner divorced the respondent he has married the a 
his second wife. That air-hostess is admittedly not a relation of the 
petitioner has no other female relation living with him. His mother.is ¢ 
resident of Madras, where the petitioner’s father is also living. The 
employed as a pilot and on the days of his flight he is likely to be aw 
days as seen from the evidence of the respondent. During such days 
if she is to be in the custody of the petitioner, would have to depend e 
the mercy of the step-mother. That is certainly not for the mir 
household of the petitioner at Calcutta there is no other female rel; 
his second wife to take care of the child. Having regard to the fact tl 
tiorer has married the air-hostess after divorcing the respondent, it is 
in the circumstances, to expect the air-hostess to have kindly feeling 
child. It is stated that she has not yet'presented any child to the pe 
she happens to present one, it would not be reasonable to expect her t 
cient affection towards the minor in question. Certainly, it would n 
interests of the minor to send her to a home where there would be : 
affection, g 


As ‘already pointed out, the petitioner, who is the father, is undc 
natural and | guardian of the minor. This is what the learned au 
has observed in Principles of Mohammedan Law, 16th Edition at pag 
graph 352:— 

“952. Right of mother to custody of infant children The mother i 
the custody (hi t) of her male child until he has completed the 
years and of her female child until she has attained puberty. The rig 
miniga she is divorced Ly the father of the child unless she marries a sec 
in which case the custody belongs to the father.” 

The mere fact that the applicant, the father, is the natural guardian dc 
matically entitle him to the custody of the child. He has relinquishec 
the custody of the. child in favour of the respondent though he wouk 
it with a view to cool down tempers as he puts it, Though, in law the fi 


1h] MIBTAFA v. I. RATEMA SHAH (Palaniswamy, J)e 357 


validly divest himself of guardianship, as such a duty is sacred in its nature, still 
there is nothing to prevent him from allowing the child to be under the care and 
protection of another person p rticularly if the other person happens to be his 
divorced wife and mother of the child. Such an entrustment may be revocable, 
but what is of pri importance for the Court to consider is not the right of revo- 
cation of the father of such entrustment but the welfare of the minor. If after such 
entrustment the atmosphere in the father’s family has so changed as to lead to the 
reasonable inference that it would not be in the welfare of the child to place the 
child in the changed atmosphere, the Court would be justified in rejecting the claim 
of the father for custody from his divorced wife though technically he may be within 
his rights in revoking the authority for custody. If the application is not bona 
fide and if the father is guilty of negligence or indifference, the application for custody 
is liable to be dismissed—vide Ponnaiah Asari v. Suppiah Asari}. In this case, as I have 
already pointed out, the family atmosphere at Calcutta where the petitioner is 
living is certainly not conducive to the welfare of the minor. The mother is the 
most suitable person to take care of the child and it is quite impossible to find an 
_adequate substitute for her and she is certainly preferable to the father in such a 
case, - 


Facts are elicited in the course of the evidence of the respondent to make out 
that the building in which the respondent is living with her parents is not so spacious 
as the house in which the petitioner’s parents are living at Madis. 

It was also elicited that the child is taking its lunch in the school. The n- 
dent’s evidence shows that she has arranged with the Good Shepard Convent, where 
the child is studying, for her lunch to be taken along with the Mothers there and 
that the child never walks to the school. I see no reason to disbelieve her. The 
fact that food is not being sent to the child from hame does not mean that the child 
is being neglected. The respondent is ed with her parents and one of her 
brothers and the children of that brother. re is company for the minor girl and 
it is not as though she is left alone to look after herself. The respondent is the only 
daughter of her parents and a au nade father is a retired Government servant. 
It is not even suggested on ‘of the petitioner that the wherewithal of the 
respondents’s par: nts is not sufficient enough 'o provide adequately for thechild, The 

ndent is a graduate of the Madras University and her evidence shows that due 
to her efforts the minor has been able to get double promotion in her class. All these 
go to show that the respondent is eminently the best person to have the custody of 
the child and that the petitioner, although he is the natural guardian, is, by his own 
conduct, disentitled to have the custody. 


Though I find that the petitioner is not entitled to the custody of the child, 
still inasmuch as he appears to have repented for his hes conduct of neglect and 
indifference and as he is paying for the maintenance of the child, which, in law, he 
is bound to do, I think some suitable direction may be issued to enable him to see 
the child and k her with him on occasions when he visits Madras. The res- 
pondent’s Co has no objection to give suitable direction in this behalf, Durin 
the pendency of this petition, an interim ent had been made in that behalf 
whereby the respondent was directed to send the child to the house of the petitioners 
father on some particular days during particular hours, It is represented on behalf 
of both sides that the said ais oa did not work well in actual practice. The 

titioner does not come to Ma often. He comes only occasionally. It would 
be enough if a direction is given to enable him to have temporary custody of the 
child on the day of his visit to Madras. He should give written intimation to the 
respondent about his visit and the respondent shall send the child to the petitioner 
between 8 and g a.m., whenever he is at Madras to be in his custody aha that the 
titioner should return the child to the respondent the same day before 6 p.m. 

is should not, however, be done on any School day, as the education of the child 
would be affected if she is sent to the petitioner on school working day. Such tempo- 
rary custody also should not be repeated -too frequently. The petitioner can ask 


—— 
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for such custody once a month. If the parties feel any difficulty in carrying: oala 


these directions they may apply to this Court for suitable directions. 


The prayer of the petitioner that he may be appointed guardian is unsustain- 
able as he is the na guardian by personal law and such a prayer is unsustain- 


able. Vide Abubacker v. Mariyumma}, 


In the result, the petition is dismissed subject to the direction given above. - 


The respondent is entitled to the costs of this penton: ; 
K.G.S. . —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, i 
Present :—Mr. Jostiog T. Ramarrasava Rao anp Mr. Justice G. Rama- 
NUJAM. : 
Madura Mills Pie as Ltd. ..  Potitioner* 


Government of Madras, represented by the -; Respondents. 
Commissioner of ‘Commercial Taxes, . 
Division, Madurai and another 

Central Sales Tax Act (LXXIV o rp), 78 sections 8 (4) and 13 (3) and (4) —Central Sales 
Tax Rules (Madras) (1957), Validity—Prescription of time-limit for fi 
: G’ forms, tf ultra vires—. ‘Forms filed in reatonable tine before assessment is 


or made known to assessee—Si ty of Sales tax authorities—‘‘ Cotton tyre 
Cord Warp Shest”’—If to be classified as'“ goods” or Coton a al Sales 
Act (19561, section 14 (i) (a) and Madras General Sales Act (I of 1959) ” ral 


ZA S ard Schedule , Ser.al No. 3. 


A mandate prescribing a time limit in the matter of the filing of the “o”, 
forms under the Central Sale Tax Rules aay gpi is  ulira vires of section 8 (4, read 
with sections 13 (3) and (4) of the Cen Tax Act, 1956. 


Rule 5 (1) of the Central Sales Tax (Madras) Rules, 1957, in so far as it pres- 
cribes a time limit for filing declarations in Form “ G ”, is therefore invalid as 
being i in excess of the rule-making power of the State Government. If the decla- 
rations in the “‘ C ” forms are furnished within a reasonable time, it must be held 
that there is sufficient compliance with the requirements of section 8 (4) of the 
Central Sales Tax Act. 


Sales Tox Officer v. Abraham, (1967) 20 S.T.O. 367: (1968) 1 8.C.J. 156: 
(1967) 2 1.T.J. 847 (S.C). applied. 

M/s. Tirukoilur Oil Mills Ltd. v. The State of Madras, (1968) 1 M.L.J. 174 : 
(1967) 20 S.T.G. 388 (Mad.), followed. 

- Deputy Cummissionsr of Cummercial Taxss, Madras Division v. ‘Manohar Brothers, 
(1962) 13 S.T.C, 686 (Mad.) doubted, and not followed. 


Principles of natural J ustice require that, when something is discovered at the 
appellate stage which exposed the assesses to a higher rate of tax, the assessee 
should be given an opportunity to re: tify the defects within a stipulated time 
granted for the purpose. If no such o eee eT and when the 
C’ forms arc filed by the assessee but are not taken on file for being dealt 
with in accordance with law, there is failure of justice as a result of the attitude of 
the Revenue and the Tribunal, and in justice the asseassee is entitled to relief and 
it is the duty of the Revenue to consider the “C” forms filed by the assessee 
on their merits and in accordance with law. 

It is well settled that if a Tribunal functioning under a Fiscal Law, while 
dealing with a contention raised before it, is of the view that it is not well founded, 
yet it could grant relief if it is satisfied that ‘the assessee’s stand is otherwise 





1. (1945) 2 M.LJ. 463 : A I.R. 1946 Mad, 110. 


*T.C. No. 51 of 1966. 
(Revision No. 26 of 1966). F i f 20th November, 1969. 
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justified on other grounds, not raised before it, it is indeed in duty bound to 
grant such a relief. 
C. L. T., Madras v, Mchalakshmi Textile Mills Ltd. (1967) 21.T.J. 697 : (1967) 
25. a "738 : (1967) 3 S.C.R. 957, relied on. 


proceedings for assessment of the assessee in the assessment year 1959-60, 
a hi ú a for one item of turnover was filed along with the returns, but they 
were not traceable in the Sales-tax Officer and were considered lost:— 


On 23rd September, 1963, the assessee received the pre-assessment notice 
and on 27th September, rr, 1963, prayed for time for production of the necessary 
“a” forms and for furnishing other particulars till 15th October, 1 i963; On On 
28th September, 1963 “C” ys for a other item of turnover were 
13th October, 1963, the order of assessment was made. On the same ae 
and before receipt of the order, “ C ” forms for another item of turnover were filed. 
The order was received by the assessee on 16th October, 1963. ‘Thereafter “G” 
forms for another item also were filed on 2nd November, 1963 and 6th November, 
1963. ` 
As rds the first item, as the “‘ C ” forms were not traceable the assessee 
obtained duplicate forms and filed them before the Appellate Authority who 
refused t: consideration. 

Held(1) that considering the bona fides in the conduct of the assessee it could 
not be said that the uction of the “G? forms was unduly delayed— 
the “ G ” forms must be held to have been filed within a reasonable time and, in 
fac , within the ime asked for and as a matter of fact they entered the portals of 
the 3 assessing officer before the assessment order was made or made known to the 
assessee—the arbitrary rejection of the “G” forms in duplicate by the 
appellate authority must be held: to be arbitrary and unjustified. The prescrip- 
tion as to time in the rule being ulira vires, the authorities were bound to act 
prudentl y and as reasonable men considering the totality of facts and circums- 
tances of cach case and come toa conclusion. 

(1) Cotton tyre Cord warp sheet cannot be held to be an independant 
items of goods coming within the general purview of Goods and as such assess- 
able to multipoint levy. 

While the material ‘‘ Cotton tyre card ” is undoubtedly not a fabric or textile 
or Cord as is no mally understood, it must be held to be Cotton yarn assessable 
as such and the rate of tax on Cotton yarn is one per cent. as on the material 
date. 

Petition under section 38 of the Madras General Sales Tax Act 1959 

the High Court to revise the Order of the Madras Sales pe oe ibuna 
Additional Bench), Madurai, dated 18th May, 1965 and 
ribunal Appeal No. 154 of 1964. (Appeal No. A.S.T. 4013-4 dated ath Jule 
1964 relating to the assessment year 1959-60 on the file of the apes te Assistant 
ioner Commercial Taxes) Tirunelveli Town against C.S.T. No. 1207 of 
19 9-60 dated goth September, 1963 on the file of the Deputy Commercial Tax 
Officer, Madurai VI). 

T. N. C. Rangarajan for Mis. King and Partridge, for Petitioner. 

K. Venkatasami, the First Assistant Government Pleader, for Peponnoie; 

The Order of the Court was made by f 

Ramaprasada Rao, J.—The Madura Mills Company, Limited, Madurai, the 

assessee petitioner herein, was assessed for the assessment year 1959-60 both ya 
the Sales Tax Act, 1959 Soran: referred to us the M.G.S.T. Act 

also under the Central Sales a E (hereinafter referred to as the 

Act). We are not here concerned with the assessment under the M.G.S.T. ASD, 
A turnover of Rs. 7,96,61,509-04 was adopted as the turnover for purposes of the 
C.S.T. Act, After allowing certain exemptions and deductions, the taxable turn- 
over was determi ed by the assessing authority at Rs. 78777; 3857-26. On the 
ground that a turnover of Rs. 5,32,910-05 out of the determined turnover was not 
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coveted by ‘ Q’ forms, the same was subject to the non-concessional.rate of 7 per 
cent and the petitioner was to Central Sales Tax. In the turnover so 
excluded from the benefit of the statutory concession, it is claimed that a sum of 
Rs. 4,68,999-54 represented the sales turnover of cotton Pitter warp shect. 
This is however subject to vertification. The petitioner’s er case is that in 
so far as the turnover of Rs. 5,29,652-57 out of Rs. 5,32,910-05 is concerned it did 
produce the ‘ C’ forms, not along with the return, but at some later point of time, 
either before or immediately after the final assessment order. The ing officer 
rejected the claim of the assessee to be taxed at the lower rate of 1 per cent. use 
the ‘CG’ forms were not filed in time and due diligence was not exercised in the 
matter of their filing. On appeal it was expressly contended that cotton tyre Cord 
warp sheet is not a woven fabric but is y cotton yarn. It was further argued 
that (a) for the turnover of Rs. 11,159-75 included in the disputed turnover the 
assessec’s case is that the ‘C’ forms were filed along with the returns. Ultimately 
they were not traced in the office of the Department. It could not therefore get 
relief before the ing Officer. Before the Ap te Assistant Commissioner, 
however, duplicate ‘ C’ pon were obtained and filed before the Appellate Autho- 
Tity on 24th January, 1964. ; 
(6) Regarding the turnover of Rs. 2,52,311-80 forming part of the disputed | 

turnover, the ‘ C’ forms were filed after pre-assessment notices were issued by the 
assessing authority and before it passed the order. . 


(c) R ing the turnover of Rs. 1,53,154-90 forming part of the disputed 
turnover, the ‘ C’ forms are purported to have been filed after the order was passed 


but before it was received. 

(d) Regarding the turnover of Rs, 1,19,026-12 forming part of the disputed 
turnover, the ‘ O’ forms were filed after the receipt of the order but they were returned 
and not entertained by the Appellate Authority even when tendered before it. 


Certain dates, are relevant to appreciate the factual contentions regarding the 
production of ‘CG’ forms by the assessee. , As already noticed, the ‘C’ forms for 
the turnover of Rs. 11,150-75 are reported to have been filed along with the returns 
but they were not alera traced and therefore considered as lost, On 23rd 
September, 1963, the assessee received eee Bind ssment notice. On 27th Septem- 
ber, 1963, the assessee requested for time for production of the necessary ‘ C’ forms 
‘and for ishing other particulars till 15th October, 1963. On 20th September, 
1963, ‘O?’ forms for Rs. 2,52,311.80 were filed. On goth September, 1963, the 
order of assessment was e. On rgth October, 1963, and before the receipt of 
the order, ‘OC’ forms for Rs. 1,53,154-90 were filed. On 16th October, 1963, the 
order was received. Thereafter, on 2nd and 6th November, 1963, ‘ Q? forms for 
Ra. 1,13,026.12 were filed. ` I 

The A ate Assistant Commissioner PERA the appeal ın loto. Ona further 
appeal to the Tribunal, it was-of the view that the cotton tyre cord warp sheet was 
‘neither yarn'nor fabric,'but is a species of its own, uncovered the provisions of 
the Central Sales Tax Act; it was of the view that cotton type cord was sheet (herein- 
after referred to'as cord) is an independent item of goods coming within the general 

iew of goods and as such goods are assessable to multi-point levy under the 
Madea General Sales Tax Act, they are lable to Central Sales Tax at the 
rate of 2 per:cent. possibly by the operation of section 8 (2-A) read 
with section 9 (3) of the tr.l Sales Tax Act. It finds that ‘cord’ 
means twisted thread; but, as yarn is spun thread, ‘cord’ cannot include yarn. 
‘It however, incorrectly observed that no objection was raised by the petitioner to 
the effect that ‘ cord’ should be classified as cotton ~ As a matter of fact, 
this was the burden of the’song of the assessee. On the other question, the Tribunal 
- was of the view, relying on Sey oy Catan of Commercial Taxes, Madras Division 
v. Manohar Brothers!, that the ‘O’ forms were not filed strictly in accordance with the 
statutory provisions under the Cen'ral Sales Tax Act. The Tribunal 
` found that the petitioner did not furnish the ‘ G ’ forms before the prescribed autho- 


1.' (1962) 13 S.T.C. 686. 
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tity before the 25th of the succeeding month nor did it maintain a register in Form 
No. 2 and submhit the forms with its last return. Such non-compliance, according to 
the Tribunal, was enough to reject the contention that the petitioner was entitled 
to a concessional rate of levy. Against the said order of dismissal of the appeal by 
the Tribunal, the present Tax case has been filed. f be, 


Mr. Rangarajan, learned Counsel for the petitioner, states that ‘cord’ is 
classifiable as ile or cloth and hence exempt from taxation, He would urge that 
the view in Deputy Commissioner of Commercial Taxés, Madras Division v. Manohar 
Brothers', is no longer good law in view of the later pronouncement of the Supreme 
Court and the decisions of this Court. He has producéd before us the ‘ cord’ and 
urged that the material is not even corded and certainly not a textile fabric. It is 
at best cotton yarn, which is distinctly understood as a separate commodity in 
commercial circles, : ; 

We shall first dispose of the question whether the ‘ C’ forms have to be rejected, 
as done by the Tribunal. The order of the Tribunal was rendered on 18th May, 
1965. ‘The Supreme Court in Sales Tax-Officer v. Abraham*, dealing with the pres- 
cription as to time in the matter of the filing of the ‘C’ forms under the Central 

es Tax (Kerala) Rules, 1957, held that such a mandate as to time was ultra vires 
of section 8 (4) read with section 13 (3) and (4) of the Central Sales Tax Act, 1956. 
The Court further observed that if the declarations in ‘CG’ forms.were furnished 
within a reasonable time, then there was sufficient compliance with the requirc- 
ments of section 8 (4) (a) of the Act. This decision’ was given on 7th April, 1967, and 
obviously could not have been placed before the Tribunal. A Division Bench of 
this Court, to which one of us was a party, after noticing the above Su e Court 
case, but under timilar circumstanc s, observed in Tirukoilur Oil Mille Lid. y. 
State of Madras*. 


“Rule 5 (1) of the Central Sales Tax (Madras) Rules, 1957, in so far as it 
prescribes a time limit for filing declarations in Form ‘O’ is invalid a being in 
excess of the rule-making power of the State Government. Normally the decla-~ 
rations in the prescribed form and in the prescribed manner should be filed within 
a reasonable time. But what will be “reasonable time” in a given case will 
depend on particular circumstances, and if defects in the C form are known before 
assessment is made, but still the assessee failed to furnish the correct particulars 
in spite of reasonable time being given to him before assessment’ is completed, it 
may be a case for application of the higher rate of tax. But even here one cannot 
lay it down as a rule of law, for circumstances may exist which may justify extexi- 
sion of the scope of “‘ reasonable time ’’.” x ; : 


It therefore follows that the rule-making power not being available for prescribing 
the time for filing of the ‘ C’ declaration forms, it should be considered whethér in 
the instant case, assessee filed them within a reasonable time. 


R ing the turnover of Rs. 11,159-75, the case of the petitioner is that it 
filed the ‘ Q’ forms well within time. They were not traceable, It obtained dupli- 
cate forms and filed them before the Ap te Authority who refused . to consider 
them. It cannot be said that there was ap o hes purpose in the minds of-the 
assessee when it pleaded in the way it did. nsidering the bona fides in the conduct 
of the assessee we do not think that the production of the ‘ G °’ forms were unduly 
delayed. Regarding the turnovers of Rs. 2,52,311-80 and Rs. 1298:195-90 we are 
of the view that the relative ‘ C’ forms should be noticed and considered. The ‘CG’ 
forms relatable to the firmer turnover were filed before the assessment order was 
passed and in the case of the latter they were filed before the order was communi- 
cated to the assessee. In either case, they are not to be rejected as deserving no 
consideration whatsoever. The Appellate Assistant Commissioner at least should 
have taken them on file and adjudicated upon them. In our view, they were filed 
within a reasonable time, and in fact, within the time asked for and as a matter of 





1. (1962) 13 S.T.C. 686. (1967) 3 S C.R. 518: (1967) 20 8.T.C. 367.- 
2. fises) 18.C.J. 156 : (1967) 2 LT.J. 847: © 3. (1968) MLJ. PR 96 20ST, 388, 
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fact they entered the portals of the Assessing Officer before the assessment order was 
made or made known to the petitioner: As regards the last amount of Rs. 1,193,026- 
12, an arbitrary rejection of the ‘ Œ’ forms connected therewith appears to be unjus- 
tified. . The prescription as to time in the rule, being ulira vires, in such cases the 
authorities should act prudently and as reasonable men, consider the totality of the 
facts and: circumstances of each case and come to a diligent conclusion. In Tiru- 
koilur Oil Mills Lid. v. State of Madras, while dealing with the aspect of rectifi- 
cation of defects, in ‘C’ forms produced before taxing authorities, this Court 
said: - , : ; es 
. © Principles of natural justice would require that, when something is discovered 
at the appellate stage which exposed the assessee to a higher rate of tax, the 
assessee should be given an opportunity to rectify the defects within a stipulated 
time granted for P ie : : i 
The above dicta is applicable even in case the ‘C’ forms are not produced in time. 
When there is callous indifference and wilful avoidance of the filing of the ‘ C ’ forms, 
in spite of a reasonable opportunity given for the p , the matter would be 
different. But when no such‘opportunity was given PN ee when the € Q?’ forms 
for the turnover of Rs. 1,13,026.12 were filed by the assessee but they wete not taken 
on file for being dealt with in accordance with law, there is a failure. of natural 
justice as a result of the attitude of the Revenue and the Tribunal. As justice should 
not only be done but seem to be done, we are of the view that the petitioner is 
entitled to the relief that all the ‘C’ forms filed by its descrve to be considered on 
their merits and in accordance with law. : 


. The other aspect of the case’is as to the nature of the goods described as ‘ cord’ 
by the assessee and as to how it should be classified. The Revenue’s case is that it 
is neither fabric or yarn nor cord, but could be explained away as a type of commer- 
cial goods susceptible to multi-point levy er the Ma General Sales Tax 
Act, The asseasee’s burden of the song was that the goods dre cotton yarn. 
"The Tribunal wrongly noticed in its order that no such ‘objection,’ meaning 
thereby contention, was taken by assessee. In fact, in its gro of appeal before 
the Appellate Authority, the assessee says so. It is by now well settled that if a 
‘Tribunal functioning under Fiscal laws, while dealing with a contention , raised 
before it, is of the view that it is not well founded, yet it could grant relief if it is 
satisfied that the assessee’s stand is otherwise justified on other.grounds not raised 
before it; it is indeed in duty bound to grant such a relief—see Commissioner of 
dincoms-tax, Madras v. Mahalakshmi Textile, Mills Lid.*. 

The ‘ cord’ a sample of which has been seen by us, is undoubtedly not a fabric 
of: textile or cord as is normally understood. The Tribunal also is of that view. 
€ cord’ means twisted thread thicker than string and thinner than Tope.” Ordinarily 
“ cord’ is understood as rope of small diameter or a thick string. String, cord, rope, 
are, no doubt, different species of the same genius, namiely, yarn. But yarn as such 
means spun thread. It may form one of the threads of a string, cord or rope. But 
cotton yarn is distinct tes and does not evade analysis. The Tribunal, after 
‘meticulously explaining the words cord, string and rope, comes to the’conclusion that 
the. material before it was not cotton yarn. No reason is given why the ‘ cord’ 
is not cotton yarn. The ‘ Cord’ in question is a bunch of un thread spread to a 
‘particular shape for a definite cornmercial purpose. Nevertheless it does not cease 
‘to be e Board of Revenue at one time with the assistance of expert opinion, 
held the view that ‘ cord’ was not a woven fabric. We add it is not a woven cord, 
“string or rope. But the Revenue, with which the Tribunal, concurred, said: tS 

“ The tyre cord sheet is manufactured on looms. But its texture is not 

_ Close‘as that of cloth. ‘Its warp is made of cords or thin ropes of twisted yarn and 

the weft is a thing’ yarn which serves only to hold the warps. So the commodity is 

- neither cloth nor there yarn as contended, It is distinct from both and is liable 

to' multipoint levy.” ea pa TE R Ay ETE A, : 
1.” (1968) 1M.LJ. 174 : (1967) 20 8.T.C. 388. 2 MLJ. (8. S ; 
2 $ 2LTJ. 637: n 28.0). B8: ( ey 93 : (1967) 3 Bede oS Pan 
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The entire description of the goods is a misdescription. No doubt, the ‘cord’ is 
manufactured on looms. It is admittedly not a textile fabric or cloth. It is of 
course twisted. But the very look of the material oo e any impression that 
it is some unknown commodity, not being cotton he thin thread running 
vertically-into the sheet is only to hold the rest o the. thread. On that score it 
cannot be said that the main identity of the goods as yarn is lost. After a careful 
consideration of the matter and after inspecting the material, we are of the opinion 
that the ‘cord is cotton yarn in the accepted commercial sense. 

. Under the Central Sales Tax Act, cotton fabric is declared goods under sec- 
tion 14 (ti) (a) therein; whereas under the Madras General Sales Tax Act, 
cotton yarn is declared goods, under section 4 read with serial No. 3 of Schedule 
II therein. The rate of tax on cotton yarn is I per cent. as on the material date. 
In the view, expressed by us that ‘cord’ is cotton yarn, the turnover of Rs. 4,68,399-54, 
as now claimed by the assessee before us, is in any sveni assessable only at that rate 
in the instant proceedings. The Revenue of course can verify whether the figure is 
correct or not. 


It may be that a portion of ae above turnover may overlap with the uted 
turnover of Rs. 1,13,026-12, which concerns itself with the ae ‘a’ 
forms in time. But this is again a matter for the Revenue to split and grant the 
necessary relief to the assessec. 


As the Tribunal failed to give the necessary relief to the assessee, to which it is 
legitimately entitled, the Tax Case is allowed and the a is remitted to the 
Tribunal for being disposed off in accordance with law. ere will be no order as 
to costs. 


P.R.N, 





Tax cass allowed and 
remitted to the Trib 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mk. Jus M.M. Iswar. 


Sister Gemma, In re aes rs 
Guardians and Wards Act (VIII of 1890), sections 4, 10 and 17—Scope of —Appoint- 
ment of Guardian of person of minor for and authorising the 


to transf.r the minor out of the Court’s jurisdiction to a foreign Country to be taken care of, 
maintained and educated by a citizen of the foreign country who undertakes to bear tha cost 
thereof and to repatriate the minor, whsn necessary at own cost—Power of High Court— 
Principles—Letters Patent (Madras), Clauses 17 and 20. 


Normally a Court exercising powers and functions in respect of guardians aad 
minors do not appoint a guardian for a minor for the purpose of the 
custody of the minor concerned to a third party, that too outside the jurisdiction of 
the Court. But it is not an inflexible rule of law, and there are exceptions to it. 


Where a destitute child, with no one to care for it or to claim it, and the child 
which was found abanded was picked up and sent to the matron in charge of a 
Mercy Home, looking after and catering to the abandoned and incurable sick, 

sue matron who been the ds facto ian of the minor ever since the 
sian into that Home, applies to the Court to be appointed as the minor’s 
: of the person with permission to send her out of the country to France, 
on the undertaking of the French citizen to maintain, educate and protect the 
minor in France, to bear the cost of the passage of the minor to France and to 
provide for her stay in France and also to repatriate the minor to India at own 
cost, when necessary; 

Held: it would obviously be in the interests of the minor and for the welfare of the 
minor, that the petitioner should be appointed as guardian and be authorised and 
enabled to er the child to France to be taken care ofand educated and provid- 
ed by the foreigner who had ressed a wish to do so and had also undertaken 
_to repatriate the child back to India whenever necessary at her cost. 


* O.P No. 16 of 1969, . P : l 14th February, 1969, 
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This would indisputably constitute a rare and exceptional circumstance which 
would warrant and justify the Court appointing the petitioner as the guardian of 
the person of the minor for the purpose mentioned above. 

Petition for the appointment of guardian of the minor, 

` A. Dorairaj, for Petitioner. : 


The Court delivered the following 


UDGMENT :—This petition has been presented under sections 4, 10 and 17 of 
the Guardians and Wards Act, 1890 and Clauses 17 and 20 of the Letters Patent. 
The petitioner is a member of a Christian Religious congregation known as the 
Salesian Missionaries of Marry Immaculate. The members of the co tion 
are devoted to social work and care of the need, destitute and sick persons who are 
unable to look after themselves. The petitioner as a member of the said congregation 
is at present in charge o the Mercy Home at Kilpauk, Madras, which looks after 
and caters to the abandoned and incurably sick. In the course of her work in the 
Mercy Home, ca seem came into the custody of Noel Sanderchand, the minor. 
She was sent to Mercy Home as an unclaimed orphan and destitute by the Sub- 
Inspector of Police, G. 3 Kilpauk, Madras-10, on 29th December, 1967, as having 
been picked up at Kilpauk Garden Road. At the time of her admission the minor 
was stated to be 5 days old, said to have been born on 24th December, 1967. By 
virtue of the fact that the child was admitted to the Mercy Home, the petitioner has 
been the de facto guardian of the said minor to the knowledge of the police authorities 
from 29th December, 1967 onwards. In August, 1968, a citizen of France by name 
Madame Basdevant expressed a wish to take charge of the minor, maintain, educate 
and protect her. At the instance of the petitioner, she appeared before the Embassy 
of India at Paris and in the presence of the Third Secretary gave an undertaking 
to bear the cost of the passage of the said minor from India to France, to provide for 
her during her stay in k and to repatriate her at her cost to India, when neces- 
sary. The said undertaking has been attested by the Consular section of the 
-Embassy of India, Paris. Itis under these circumstances the present petition has 
been filed for the appointment of the petitioner as the guardian of the person of the 
said minor NoelSanderchand and to permit and authorise the petitioner to transfer 
the child to France to be taken care of, maintained and educated by Madame 
Basdevant residing at No. 110 Ave Jean Batiste Clement Boulogne, Paris, France. 


. The petition and the relief claimed in the petition are somewhat peculiar, 
Normally a Court exercising powers and functions in respect of guardians and minors 
-does not appoint a guardian for the purpose of transferring the custody of the minor 
concerned to a third party, that too outside the jurisdiction of the Court. But 
that is not a inflexible rule of law. It was pointed out by Venkataramana Rao, J., 
in Rajah of Vizianagaram v. Secretary of State for India}: 


“ It is a recognised principle of English Courts that an infant should not be sent 
out of their jurisdiction. course, it is not an inflexible rule and there are ex 
tions to it. But it is an inveriable rule ; vide Mountstuart v. Meets te 
Campbell v. Mackay?,Lord Cottenbham L.C. delivered himself to the same effect at 
page 553 (40 E.R.); in the case of Mounistuart v. Mountstuart® Lord Eldon appears 
to have said that the Court never makes an order for taking the infant out of the 
jurisdiction. Subsequent decisions show that exceptions are sometimes made to 

“the rule but such exceptions are and ought to be very rare. Since I have held the 
Great Seal I have had reason to lament that the rule has not been more strictly 
adhered to.” 


_ Bearing this principle in my mind, the question for consideration is whether 
there are exceptional and rare circumstances present in this case justifying this Court 

. appointing the petitioner herein as the tdian of the minor in question and 
authorising her to transfer the child to France. The most striking feature of this 
case is that the child is a destitute and there is nobody to care for it and nobody to 





1. ILR (1937) Mad. 383 3. (1837) 2 My. and Cr. 31:40 ER 552, 
2 (1801) 6 Mes Jun. 363 : 31 ER. 1095, 
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claim it. Under these circumstances, obviously it will be in the interests and for 
the welfare of the minor that the petitioner should be appointed as guardian and 
should be authorised and enabled to transfer the child to France to be taken care 
of and educated and provided for by Madame Basdevant who had expresseda 
wish to do so and who had also given an undertaking that she will repatriate the 
child back to India’ whenever necessary, at her cost. ‘This-constitutes indisputably a 
very rare and exceptional circumstance which will warrant and justify this Court 
appointing the petitioner herein as the guardian of the person of the minor and 
authorising her to transfer the child to France to be taken care of and maintained and 
educated by Madame Basdevant. For this reason, I allow this petition and appoint 
the petitioner herein as the guardian of the person of the minor Noel Sanderchand 
permit and authorised the petitioner to transfer the said minor to France to be taken 
care of, maintained and educated by Madame Basdevant, residing at No. 110, 
Ave Jean Batiste Clemerit, Boulogne, Paris, France. 


P.R.N. Petition allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. K. VEERASWAMIL, Chisf Justice anD Mr. Justian S. MAHARAJAN. 


The Secretary, Revenue Department, Government of Madras, 
Fort St. George, Madras-9 -> Appellant" 


v. 
M. V. Savitri Ammal .. Respondent. 


Succession Act Cae d of 1925), sections P and 1 p fe md hr hr Hit 
struction— by Bequest to wife properties for fe and e to 
his daughter for life without power of a'tenation—Gijt over to grand children by K., 
who was empowered to adopt heir and heirs if she desired in case she had no tssue— 
In cass of daughter dying issueless natural or adopted all the properties to be handed 
over to the State of Madras to be utilised for medical relief to suffering humanity—K 
dying during life of her mother—Effect—Gift to Stats, if takes effoct—Originating 
summons—Form of decre in. 

V. the husband of the respondent died in 1949 leaving the respondent, his 
wife and a daughter K, surviving him. He left his last will and testament 
dated 6th September, 1948, by which he bequeathed all his immoveable proper- 
ties and moveable properties to his wife, the respondent to be enjoyed by her 
during her life time, and thereafter to his daughter K., to be enjoyed by her for 
life without power of alienation, and after her death the properties th nr 
were to be taken by her children absolutely in equal shares. In Se aA 
there being no children, male or female, to K, the testator gave her the right to 
adopt a heir or heirs, if she so desired, but if she died issueless or leaving no 
adopted children, all the testator’s properties should be handed over to the 
Government of Madras for medical relief to suffering humanity, especially 
children’s diseases. The testator daughter K, died in 1955. 


The respondent took out an originating summons praying for construction of 
the will and for a declaration that the bequest in favour of the State of Madras 
could not in law take effect and that she would be the heir-at-law taking the 
whole estate under the Hindu Succession Act,1956. 


The learned Single Judge who heard the matter held, that there was an intestacy 
in t of the gift over after the respondent and ‘granted a decree declaring 
that the residuary est in favour of the State was void, invalid and inoperative 
and it oars in favour of the respondent, who, as a result, was full and absolute 
owner of the properties concerned. 


The State appealed against the decree and contended that there was no intestacy 
at all on the demise of X, and that there was substitutional gift in favour of the 
State attrac ing the provisions of section 129 of the Indian Succession Act, 1925. 








*O, S. A. No 43 of 1969. 23rd September, 1969 
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Held, in appeal, that it was not in the contemplation of the testator as to what 
` should happen if his daughter Ki: happend to predecease her mother. The will 
proceeds on the expectation that the testator expected that K, would take a life- 
estate after the life-time of her mother, and only if she died issueleas or without 
an adopted son, the ultimate bequest in favour of the State should take effect: 
Section 29 of thé Indian Succession Act, which applies only to a substitutional 
gift was not applicable to the case. Section 1g0 of the Act, which visualises a 
different situation viz., the coming into effect of a second bequest made conditional 
upon the failure of an earlier event in the specified manner would govern the 
case. The will did not substitute the State for K in the event of her predeceasing 
her Mother. Therefore the bequest in favour of the State would not take effect. 

The suit being one arising out of an originating summons, the question arising 
in the suit must be confined to the construction of the will; and ae only decree 
that the respondent could gét was a declaration that on account of X predeceasing 
her mother, there was intes in respect of the gift over with the result that the 
bequest in favour of the State failed. The decree would be modified accordingly. 
_ Shrinbai v. Nargacebai A.I.R. 1956 S.C. 747, distinguished. 

Nammalwar v. Appaou Udayar (1960) 1 M.L.J. 209, applied and relied on. 

On A under Clause 15 of the Letters Patent and Order 36, rule 1 of 

Original Side Rules from decree ard judgment of The Honourable Mr. Justice 
Ramamurti dated 12th February, 198. and made in the exercise of the Ordinary 
Original Civil Jurisdiction of the High Court in C.S. No. 164 of 1966. MEENE 

The Additional Government Plezder, for Appellant. 

A, K. Sresraman, for respondent. 

The Judgment of the Court was delivered by 

Veeraswami, C.F.—This is an appeal from ‘a judgment of Ramamurti, J., in 

‘a suit by Originating Summons instituted by the respondent. Her husband, one 
M. G. Venugopal, died in 1949 leaving his last will and testament dated 
6th September, 1948. He had a daughter by name Kalyani by the respondent, 
but she died in 1955. The will is a cryptic one which reads: 

“I hereby bequeath all my immoveable properties wherever situate and 
movable properties. such as furniture, utensils, cash, bank deposit etc., to my wife 
Mrs. M. A vithri Ammal to be enjoyed by her during her life-time and there- 
after to my daughter Miss M. V. Kalyani to be enjoyed by her during her life 
time without power of alienation. After the life-time of my daughter M. V. 
Kalyani, the properties then remaining shall be absolutely enjoyed by the children 
of my daughter, to be taken in equal shares. : i 

In the event of there being no children, male or female, to my daughter Miss 
M. V. Kalyani, I give her the right to adopt a heir or heirs, if she so Cesires, but 
in the event of her dying issueless or leaving no adoption, all my properties shall 

~ be handed over to the Government of Madras for medical relief to suffering huma- 
. nity especially children’s diseases.” 

The respondent prayed for a construction of the will and for a declaration that the 
provision in favour of the State, which is the appellant before us, could not, in law, 
take effect and that she would be the heir-at-law taking the whole estate under the 
Hindu Succession Act, 1956. Ramamurti, J., held that there was an intestacy in 
respect of the gift over after the respondent and granted a decree declaring that the 
.Tesiduary bequest made by the testator in favour of the appellant State was void, 
invalid and inoperative and it lapsed in favour of the ndent, and that, as a 
ican she was the full and absolute owner of the properties set out in the plaint 
schedule. 

The point at issue in the ultimate analysis is whether in view of the fact that 

Kalyani predeceased her mother leaving no issue, there was an intestacy in respect 
_of the gift over with the result that the ł equest in favour of the State could not take 
effect. That would depend upon whether the bequest in favour of the State, 
having regard to the entire terms of the will, was substitutional or conditional, that 
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is to say, if the will were construed that in the event of Kalyani predeceasing her 
mother without issue, natural or adopted, the State would be substituted for Kalyani, 
the bequest in its favour would take effect; but, if on the other hand the bequest in. 
favour of the State were to be construed as conditional upon Kalyani surviving her 
mother, then in that event, there would be intestacy in respect of the gift over. The 
purpose of construing a will is eventually to ascertain the true intention of the testa- 
tor. But in doing so, certain rules of construction should have to be borne in mind. 
Ramamurti, J., referred to a number of English decisions, none of which, in our 
opinion, seems to be of much‘aasistance. The principal rules of construction which 
have a ing upon the interpretation of the present will are those contained in 
section 129 and section 130 of the Indian Succession Act. It seems to us that section 
129 applies to a substitutional gift. The section says: 

“ Where there is a bequest to one person and a bequest of the same thing to 
another, if the prior bequest shall fail, the second bequest shall take effect upon 
the failure of the prior bequest although the failure may not have occurred in the 
manner contemplated by the testator.” . 


It may be seen that what is conteniplated by this rule is that if a gift, is made to a 
certain person, but that gift, for some reason, cannot take effect, a substitution is 
made by the testator to receive the same bequest, though the precise manner of 
failure of the prior bequest contemplated by the testator may not have come to 
pass. But section 130 visualises a different stituation, viz., the coming into effect 
of a second bequest made conditional upon failure of an earlier event in the specifi- 
ed manner, tion 130 is to the effect: © 


“ Where the will shows an intention that the second bequest shall take effect 
only in the event of the first bequest failing in a particular manner, the second 
bequest shall not take effect, unless; the. prior bequest fails in that particular 
manner.” E : > ' 

In the light of these rules, what is the effect of the will? Itappears to us, on 

a reading of the entire will, that it was not at all within the contemplation of the 
testator as to what should happen if Kalyani happened to pre-decease her mother. 
The will proceeds on the tation of the testator that Kalyani would take a life 
interest r the life-time of her mother, and, if only she died issueless or without 
an adopted son, the ultimate uest in favour of the State should take effect. 
While, therefore,.the bequest in favour of the State is conditional upon whether 
Kalyani died issueless or not, and if Kalyani died issueless the State would be substi- 
tuted as a legatee, there is no indication anywhere in the will as to what should 
-happen if Kalyani should die during the life-time of her mother. It is not stated 
in, nor is it possible to infer from, the will that in the event of Kalyani predeceasing 
her mother, the State should be substituted for Kalyani. That being the case, in 
our opinion, section 130 will be applicable and not section 129. 


The construction we have placed upon the will seems to receive support from 
the ratio in Nammalwar v. Appavu Udayart. In that case a testator executed a will 
and a codicil. The modification made by the codicil was that the testator’s widows 
should after his life-ttme take certain properties without powers of alienation, but 
if any of his daughters should be geta male heir, all the properties should go to that 
heir.’ Further, the will, as modified, proceeded to say that in cases no such male 
heir was born, all the properties should go to charity. A gradson was born before 
the dates on which Madras Act I of 1914 came into force. The Division Bench of 
this Court held that the gifts in favour of the dson and in favour of the charity 
were not independent gifts and as.a result the gift in favour of charity was only 
conditional, the specific conditions -being that there should be no male child born 
to any of the daughters who could take at the date of the death of the testator. The 
Court further held: - 


“The gift in favour of the charity could therefore”take effect only if the gift 
in favour of the grandson failed in the particular manner indicated by the testa- 


1. (1960) 1 M.L J. 209. 
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tor. The gift in favour of the Praon failed, not because there was no grandson 
to take the gift but because of the rule in the Tagore case. Consequently, it is 
section 130 of the Succession Act applied and on intestacy consequent upon the 
failure of the pit in favour of the grandson, the grandson will take the property 
as the heir-at-law after the widows.” 
The ratio of this case is that section 129 would be applicable only to substitutional 
bequests, which is not the case here, for, as we said, the will under construction 
does not substitute the State for Kalyani in the event of her pre-deceasing her mother. 
The State has been substituted by the testator only for the grandchildren by his 
daughter in the event of Kalyani dying issueless, whether natural or adopted. 

Learned Additional Government pleader invited out attention to Shirinbai v. 
Nargacebai*, in support of his contention that there was no intestacy at all on the 
demise of Kalyani. The Supreme Court in that case on a construction of the will 
was of opinion that there was a substitutional gift attracting the principle of section 
129. The decision turned upon the particular language of the will. 

In our view, therefore, Ramamurti, J., was right in his conclusion. But we 
think that the decree granted by him requires modification. The suit was by way 
of originating summons and the question arising in the suit must be confined to 
the construction of the will. The only decree the respondent can get is a declara- 
tion that on account of Kalyani Boia Oraka her mother, there was intes in 
respect of the gift over with the result the bequest in favour of the State filed. Th 
decree will be accordingly modified., Subject to this modification, the appeal is 
dismissed. But, there will be no order as to costs. AE 

P.R.N. —_— Appeal dismissed with modification 

of the decres. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

Present :—Mr. K. VEERASWAMI, Chief Justice ano Mr. Jusriok P. R. 
GOKULAKREHNAN, . -> : 

V. Sambandam and anoth - .. Potitioners* 


D. 
S. T. S.V. Kandasami Padayachi and others .. Respondents. 
Madras Hindu Religious and Charitable Endowments Act (XXII of 1959), section 101— 

Magistrats acting under-—If Court or persona designata—Tests to dectde—Refusal to 

direct delivery o asda om Pal air ml ah Se aria 

absence of a certyficats no delivery ee ee aggrieved 

—Civil Revision or Criminal R vim Procedure (V of 1898), 

isl a and 439—Applicabilityp—Constitution of India (1950), Articls 227— 
cops of. i 

The right remedy of a person aggrieved by an order made under section 101 
of the Madras Hindu Religious and charitaLle Endowments Act, 1959 is to ask 
for its revision under sections 495 and 439, Criminal Procedure Code, and not 
to apply under Article 227 of the Constitution of India by way of a Civil 
Revision, Petition. l 

Dargha Gommitles v. State of Rajasthan, (1962) 1 S.C.J. 583, distinguished 

Murugesa Mudaliar v. Ramachandran, (1967) 1 M.L.J. 379, overruled. 

Alagappa Gounder v. Karuppa Chetty, (1956) 2 M.L.J. 453, B. Krishna v. 

D. Cheachi Reddy, A.I.R. 1959 A.P. 129, approved and followed. 

It is correct to proceed upon the view, as a general proposition of law, that 
where a duty of a particular character is cast upon an established Court, it 
imports that the ordinary incidents of the procedure of that Court are to attach. 
National Telephone Company Lid. v. Postnaster-General, (1913) A. C. 546, Guruvammal 
v. Arumuga Padayachi, 61 M.L.J. 894, relied on. : 


pee AS RRA IR aR a aaa 
1. (1872) 9 Bengal L.R. 977. a, AIR. 1956 8.C, 747. ` 
+ r Rev. O. No. 601 of 1970. QrLRev. P. . : 
No. of 1970.) and (ORE. No. 845, of 1967 x 

since converted as CrL Rev. case.). ca 11th March, 1970, 
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Where, by a statute, a duty of deciding a special matter is cast on a Magistrate, 
the question whether he acts in discharge of such duty as a-Court or as a persona 
dasignata would depend on the used by the statute, not merely the 
character of the function which he is ‘called upon to exercise in performing that 
duty. Where a Court consists of more judges than one, and the statute makes 
specific reference to one of the judges by distinguishing words, there is no difficulty 
in the nomination being by designation of the particular judge. But if, on the 
other hand there is indication in the statutory provision that though the reference 
is to a Presidency Magistrate or any Magistrate of the First class (as in section 101, 
of the Madras Hindu Religious and Charitable Endowments Act, 1959) , he is 
identified with reference to his powers under the Criminal Procedure č; 

. the jurisdiction which he exercises thereunder to his pareva territorial juris- 
'diction, it is obvious that the indication is that he would act as a Court, not as a 
sona designata. The istrate of the First. Class referred to in section 101 is 

in his capacity as a Court of the Magistrate of the First Class and the function that 
he is led upon to perform in disposing of the application under section 101 is 
judicial in character, and not administrative. : 


It is not correct to hold that in the absence of certificate, there cannot be deli- 


. of.the records and- accounts of a religious institution (temple) on an appli- 
cation under section 101, Madras Hindu igious and Charitable Endowments 
Act, 1959. . 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
raying the High Court to revise the Order of the Court of the Additional First 

Clas T Mayuram dated gth January, 1967 and made in C.M.P. No. 427 
of 1966 (Civil Revision Petition under Article 227 of the Constitution of India since 
converted into Cri, Rev. Case under section 435 and 439 of the Criminal Procedure 
Code, 1898). 

R. Sundaralingam, N. Vanchinaktan and Bava G. Chokkappa, for Petitioner. 

V. Sridevan, for 1st Respondent 


K. Chandramouli, for T. R. Rajagopalan and N. Subramaniam, for 2nd 
Respondent. i ; 


The Government Pleader (amicus curiae). 
Th: Order of the court was made by ; 


Vesraswami, C. F.—This petition under Article 227 of the Constitution is to set 
aside an order of the Additiorial First Class Magistrate, Mayuram, declining to give 
a direction for.delivery of accounts and records of Sri Subramaniswami Koil Sola; 
Perunthottam, Sirkali Taluk, to the two of the three trustees who were the appli- 
cants before him. The third respondent was impleaded in the application, as 
: he would not join with the other trustees, but in fact resisted delivery of the records 
and accounts. On a curious view, which we do not accept as correct, of section 101 
of the Madras Hindu Religious and Charitable Endowments Act, 1959, the First 
Class Magistrate held that, in the absence of a certificate, there could not be delivery 
of the records and accounts of the temple. When the poe came up before 
Alagiriswami, J., he considered that Murugesa Mudaliar v. an}, required 
re-consideration. Krishnaswamy Reddy, J., in that case was of the view that the 
Magistrate of the First Class mentioned in section 101 of the Act was intended to 
act only as a persona designata and not as a Court and that, therefore, no revision , 
under sections 435 and 439 of the Code of Criminal Procedure lay against his order. 
The ledrned Judge was of further opinion that in such a case the fps ten avail- 
able would be under Article 227 of the Constitution, Krishnaswamy Reddy, J., 
in taking that view purported to follow Dargha Commities v. State of Rajasthan, 
Alagiriswami, J., found that Algappa Gounder v. Ki Chetiy?, and ‘Doraiswamt 
Reddiar v. Gurunatha Iyer*, each of which was decided by Somasundaram, J., took 


ABUSE | GB Sa ae 
47 ; 
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a contrary view on the identical question and as:to Dargha Commities v. State of 
Rajasthan!, he was inclined to think that it was distinguishable on the ground that 
the Supreme Court was there dealing with the function of a istrate, which was 
of a ministerial character. Reference also was made by iri i, J., to 
B. Krishna v. D. Chenchi Reddy’, in which a .Division Bench shared the view in 
Alagappa Goundar v. Karuppa Chetty’. i 


~ The question whether, where by a statute a duty of deciding a specified matter is 
cast on a istrate, he acts in discharge of such duty as a persona desi or as a 
Court would depend on the language used by the statute, not rherely the character 


of the function which he is called upon to exercise in performing that duty. Where .. 


a Court consists of more Judges than one and the statute makes a specific reference 
to one of the Ju by distinguishing words, there should be no difficulty in the 
nomination being by designation of the particular Judge. . But if, on the other hand, 
there is indication in the statutory provisions that though the reference is to a 
Presidency Magistrate or any Magistrate, he is identified with reference to his 
powers under the Criminal Procedure Code and the jurisdiction which he exercises 
thereunder to his particular territorial jurisdiction, it is obvious, in our view, that 
the indication is that he would act asa Court, pot as a persona designata. Section 101 of 
the Madras Hindu Religious and Charitable Endowments Act, 1959, scems to us 
to be of the latter category. After setting out the circumstances the requisites 
for ordering an application under the section, it on to say “any Presidency 
Magistrate or any istrate of the First Class in whose jurisdiction such institution 
or property is situated.” The reference to the First Class powers makes it manifest 
that are First Class powers available to the Magistrate under the Code of 
Criminal Procedure; so too, when the section refers to his jurisdiction within which 
the institution or propier covered by the-application is situate, it again means the 
territorial jurisdiction of the Court of the Magistrate of the First Clas. A Magistrate 
acting as a persona designata is not usually identified with reference cither to the extent 
of the powers available to him under the Code of Criminal Procedure, or with 
reference to his territorial jurisdiction within which the property he is called upon 
to deal within the application is situate, These two facts, to our minds, point to 
the intention that the Magistra te of the First Class referred to is in his capacity as a 
Court of the Magistrate of the First Class, Also we are of opinion that the function 
that he is called upon to ery in disposing of an application under section 101 
is judicial in character. He has to find out whether there has been an appoint- 
ment of the trustees by the proper officer having jurisdiction to make the appoint- 
ment and whether the applicant or applicants are resisted by the persons specified 
in the application and further-he has also to satisfy himself that the person 
offering resistance is not one claiming in good faith to be in ion on his own 
account or on account of some person not being a trustee, office holder or servant. 
In the matter of delivery also, when he makes a direction therefor, he has to invoke ' 
his powers which can only be under the Code of Criminal Procedure. These 
considerations we are . inclined to think justify our view that the function of the 
Magistrate under section 101 is judicial and not administrative. 


TE ; 

On the view we have just expressed, it will follow that Dargha Committee v. 
State of Rajasthan}, is distinguishable and is not of assistance in construing section 101. 
We may also observe that, even as a general proposition, it is correct to proceed 
upon the view that where a duty of a particular character is cast upon an established 

urt, it imports that the ordinary incident of the procedure of that Court are to 
attach. National Telephons Company Limited v. Postmaster General‘, and Guruoammal v. 
Arumuga P. 15, do lend strength to the view. A number of other decisions 
have been referred to both in B. Krishna v. D. Chenchi Reddy*, and in the referring 
judgment of Alagiriswami, J., But we do not think it necessary to refer to them. 


age 
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With respect, we find ourselves in ent with B. Krishna v. D. Chenchi Reddy! 
and Alag Goundar v. K. ty", Murugesa “Mudaliar v. Ramachandran’, 
can, therefore, no longer hold the field. "That means the right remedy of a person 
aggrieved against an order made under section 101 is to for its revision under 
sections 435 and 439 of the Code of Criminal Procedure. 


Though the petition before us, as we mentioned at the outset, was filed under 
Article 227 of the Constitution, perhaps in view of the observation in Murugesa 
Mudaliar v. Ramachandran*, the correctness of which we have not accepted, we are, 

in the interests of justice, inclined to convert this petition into a criminal revision 
case. On the merits, we are satisfied that the Court below should have ordered the 
lication. The Ma-istrate took a technical view in which he went wrong as to 
the re uirement of a certificate even in respect of a request of a direction for deli- 
accounts and records. 


one revision petition is allowed. . 
P.R.N. Petition allowed. 


t 





IN THE HIGH COURT OF JUDICATURE AT MADRAS 

Present Mr. Justiag P. S. KALAsSAM AND Mr. Jusvicg K. S. VENKATARAMAN 
Criminal trial— Evidence— Circumstantial Evidence— Charge Gf Marine Prof of ition 

Jor offence and opportunity therefor and finding of blood Stained clothes identified as 

belonging to accused— Clothes worn by accused found to contain human blood—Statement 

by accused to doctor who examined injuries on ee A ee ane D a 

biting him on ths night of murder —Accused making statement and producing weapon 

in pursuance of statemsni—Sufficiency for connection. 


Evidence Act (I of 1872), section 26—Scope— Confession ”’—Statement by accused in 
police custody.to doctor about the cause of injuries—Admissibility as “‘ admission”? — 
Sentence—Preplanned and cold blooded inurder—Proper sentence. ' 


In a trial on a charge of murder the following pieces of circumstantial evidence 
were proved against the accused: 


1. There was motive for the appellant to murder the deceased; 


2. He had opportunity to know that the deceased would be alone in his 
house on the night of the occurence; he made specific enquiries to ascertain the 
fact and learnt the fact; 


3. The deceased was murdered that night; 


4. A towel found near the corpse the next morning was identified as that 
of the accused; 


i The accused surrendered to the ice at the station two days-after the 
E 


(baving absconded after the murder) wearing clothes which human 
blood on them. i 


6. The accused made a statement and produced an aruval in „pursuance 
of the same from under a culvert; the aruval contained blood, but it had dis- 
integrated before it reached the Serologist; 


7. The accused was sent to the doctor, and he bad a small ‘abrasion on his 
toe and multiple linear abrasions on his right arm and front of the chest; he told 
cn Ce RCN 


1. AIR 1959A P. 129. ` 3. (1967) 1 M.L.J. 379. 
2. (9S) IMLLASI. O E 1969 and 
Referred Trial No. €9 of 1969 an AE 1940. 
Cri. Appeal No. 861 of 1969. April 1970, , 
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the doctor that: the first injury was caused by the deceased biting him at 
midnight on the date of the murder at about 12 0’clock. 


8. The accused did not give any explanation for any of these circumstances: 


Held: The above pieces of -evidence taken together could only lead to one 
inference that it was the accused who committed the murder of the deceased and 
the conviction of the accused under section’ 302, Indian Penal Code was justified, 


Being a pre-planned and cold-blooded murder, a sentence of death was rightly 
passed on kan f 


An admission made by the accused, which does not amount to a confession 
can be proved him and is not hit by section 26 of the Evidence Act though 
~ the accused at the time was in police custody. 


The term “ confession” must be strictly construed as either admitting in terms 
the offence or at any rate substantially all the facts which constitute the offence; 
anything short of it may only be an admission, even ifit is an admission of a 
gravely m criminating fact or even of a conclusively incriminating fact. 


Case law referred. 


Trial Referred by the Sessions Judge of the Court of Session of the South 
Arcot Division at Cuddalore for confirmation of the sentence of death passed upon 
the said prisoner in case No. 56 of the calendar for 1969 on gist October, 1969 


and appeal peal by the said prisoner (accused) against the said sentence of death passed 
upon in the said case. 


P. M. Sundaram, Advocate engaged under rule 241 of the Criminal Rule of 
Practice: and Oiders, 1958. ` 


The Public Prosecutor for State. 


The Judgment of the Court was delivered by i 
Venkataraman, J.—This is an appeal against the judgment of the learned Sessiong 
Judge of South Arcot, by which he Conve the appellant herein, Kanda Pada 
under section 302 of the Indian Penal Code for committing the murder of one 
Natesa Padayachi, by delive: cuts on him, on the night of roth July, 1969, 
(Thursday) inValayamad ov Vilage, and sentenced him to the extreme penalty of 
the law, subject to Har ah by this Court. 


Natesa Padayachi (deceased) .and his wife Meenakshi (P.W. ne wets Seats 
epee fe in Neyveli Road, just north of the house of the ap t. 
ied three years before, and he had no children. e a TEA age 

illicit intimacy with P.W. 1 about seven months prior to the occurrence. c 
afternoon, about four months prior to the occurrence, the children of Natesa 
Padayachi were not in the house. Natesa Padayachi happened to return home 
earlier and discovered his wife and the appellant in a compromising ition. 
Natesa Padayachi quarrelled with the appellant and warned him and P.W. 1. 
The appellant retorted saying that Natesa Padayachi should control his wife. P.W. 5 
who happened to pass along that way, was a witness to this. He pacified the appel- 
lant saying that he should not quarrel with Natesa Padayachi, who was an elderly 
person. 

In order to prevent the appellant visiting P.W. 1, Natesa Padayachi, shifted 
his residence to the northern portion of a chatram belonging to his master, P.W. 6: 
Natesa Padayachi was a driver in the 1ice-mill belo to P.W. 6 and his father 
Sundaralingam Pillai. P.W. 1 states that the app t did not thereafter have 
sexual connection with her. 

About one and a half months p.ior to the occurrence, the appellant com 
to Govindaraju (P.W. 2) that he had presented a saree, jacket and money to 
and that, when he wanted back those aricles, Natesa Padayachi was aie 
with him. The a t sought the intervention of P.W. 2. P.W. 2 spoke.to 
Natesa Padayachi about it, but Natesa Padayachi stated that it was not proper on 
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the part of P.W. 2 to intervene. P.W. 2 informed the appellant of what happened. 
The appellant replied tbat he would himself deal, with the matter. He said this 
in anger. 

About two days prior to the occurrence, the appellant also. complained to 
EN e (P.W. 5) that he had Toan saree, jacket and money to P.W. j and 
that he ahould get them back. P.W. 5 adyised him to approach prominent persons. 


Three days before the occurrence, on 7th July, 1969,(Monday), about 2-30 P.u. 
the appellant came to the house of P.W. 1. P.W. ¥ abused him saying that he 
had spoiled her family life in the previous house and that he should not come again, 
The appellant replied that it was because of her husband that she was talking to 
him in such an arrogant manner and that, if he did away with her husband, she 
could not do anything thereafter. The appellant left the place. P.W. 1 says that 
threafter he used to go about in the street with the aruval, MO. 1. P.Ws. 5 and 6 
also say that they had seen the appellant going about the street near the chatram 
armed with the aruval M.O. 1. z ; 


On the date of the occurrence, roth July, 1969, about 11 A.m., P.W. 1 left with 
her children for Chidambaram on the instructions of her husband to see her husband’s 
brother who was ailing. On the way to the bus stand (at Valayamadevi), she saw 
the appellant in the tea shop of Muthu (P.W. 3). e appellant stared at her. 
It is stated by the prosecution that thus the:appellant knew that on that night 
Natesa Padayachi alone would be in the house. : 


On the night of the occurrence, about 9-30 P.u..the appellant was in the tea 
shop of P.W. 3 as usual cutting onions. At that time P.W. 4 came there with a 
head-load of rice which he had hulled for his master in the rice-mill of Sundaralingam. 
P.W. 4 came to the tea shop to eat dosai. ‘Fhe appellant asked him wherefrom he 
was coming. He stated that he was coming from the rice-mill. The appellant 
asked him whether the driver thad returned home or was in the rice-mill. P.W. 4 
replied that the driver was in the rice mill. There was only one driver and that 
was Natesa Padayachi. P.W. 4 asked the appellant why he enquired about the 
driver. The appellant did not reply. There was no flour for making dosat, so 
P.W. 4 went away. This conversation between the appellant and P.W. 4 has been 
spoken to by P.Ws. 3 and 4. 


On Friday, 11th July, 1969, P.W. 6 was going to take his bath. He found 
Kasambu, a neighour of Natesa Padayachi calling Natess Padayachi. There was 
no response. P.W. 6 pushed the door open and found Natesa Padayachi lying 
dead in a pool of blood. He met P.W. 5 in the lane and took him to the place. 
They found cut injuries on the neck and other parts of the body. Among other 
articles, they saw a towel (M.O. 6) near his legs. That towel, as we shall see, isa 
vital piece of evidence against the appellant, use it contained a dhobi mark of 
three dots and has been identified as beoag to the appellant. 


Since the Village Headman was not avilable, P.W. 6 went to Sethiato 
Police Station by bus and gave the report, Exhibit P-1 at 7-30 a.m. to the Su 
Inspector (P.W. 13) ne 

P.W. 19 registered a case of murder, sent express tts and gave a telephone 
message to the Inspector (P.W. 14). P.W. 14 ahi Valayamadevi Village 
picking up P.W. 13. He reached there at 9-15-a.m. ‘He inspected the scene along 
with the Vilage Munsif of Valayamadevi (P.W. 10). He drew up an observation: 
mahazar, Exhibit P-4. P.Ws. 10 and 14 say that, among other articles, a towel 
(M.O. 6) was there on the eastern side of the pillow (M.O. 2) near the right foot 
of the victim. This fact is mentioned in the observation mahazar, Exhibit P-4. 
It further-specifically refers to the dhobi mark of three dots. This and other articles’ 
were duly recovered. P.W. 14 held the inquest between 9-30 A.M. and 12-30 P.M. 
and he examined then P.Ws. 2, 4, 5 and 6. He then went to the house of-the appa 
lant and searched it between 1 and 1-30 p.m. and recovered M.O. 8, a dhoti of thé 
a t and that was also found to contain the same dhobi mark of three dots.- 


appellant was absconding. 
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On 12th July, 1969, about 4 p.m. the appellant appeared at the Sethiatope 
Police Station. P.W. 14 who was there arrested him. The appellant was then 

ing a dhoti M.O. 7, having the same dhobi mark of three dots, and a piece of 
dhoti M.O. 9) over his shoulder. Later chemical examination revealed human 
blood on M.O. 9. ; i 


The ap t made a statement to the Inspector, P.W. 14 in the presence of 
P.W. 11 and another. In pursuance of the portion, Exhibit P-7, the appellant took 
the Inspector to Valayamadevi Village and therefrom under a cultvert took out 
M.O. 1. The Chemical Examiner found blood on it, but by the time it reached 
the Serologist, the blood had disintegrated. 


P.W. g is a washerman and þe claims to have washed the clothes of the appellant 
for ten years.. He swears that he used to put the mark of three dots on the clothes 
of the appellant. M.Os. 6, 7 and 8 contain that mark and it was he who put that 
mark on those clothes. He had washed them for the appellant for about six times. 


The autopsy was conducted by the doctor P.W. 7 at 4-30 P.M. on 11th July, 
1969. There were nine incised wounds, all ante-mortem, which could have been 
caused by a weapon like M.O. 1. Injury No. 1 was necessarily fatal. Itwas a goping 
incised wound 7” x 3” on the right side of the back of the neck extending from the 
Tight side of the neck, 14” above the clavicle and ending at the back of the neck in 
the middle. All the structures at the site of the injury (muscles, vessels, and nerves) 
had been cut into two. - Three big blood clots were present at the site of the injury 
i he 2 and 3 were sufficient in the ordinary course of nature to cause death. 

No. 2 was below the ear extending from the middle of the check to the right 
si of ee A Injury No. g was on the right side of the face. 


After the discovery of the aruval (M.O. 1), P.W. 14 sent the appellant for 
medical examination by the doctor, P.W. 8, who examined him and found on him 
two injuries; (1) a abrasion 4” x ț” on the right dorsum of the foot just at 
the base of the second toe; (i) multi s linear abrasions on the right arm and front 
of the chest. The injuries were sim P.W. 8 swears that the a eh Tul told him 
that “ he was bitten by one Natesa adayachi on the midnight of roth , 1969,° 
about 12 o'clock and scratched.” The injuries could have been ca at the 
time alleged injury No. 1 by biting and injury No. 2 scratching on rough surface. 
In other words, the evidence of the doctor is that the appellant explained that 
injury No. 1 was caused by one Natesa Padachi biting him on the midnight of 
roth July, 1969, and injury No. 2 (linear abrasions) was caused by scratching, on 
rough surface. Exhibit P-3 the wound certificate also mentions these facts. 


In the committal Court.the a Ton denied the evidence completely even 
his alleged intimacy with P.W. 1. Regarding the towel, he said: 


“I was never wearing that towel. Police took the towel from me, beating me 
“and threatening me.’ 


He added at the end that he had Baa working in the field of Sundaralingam, the 
father of P.W. 6, and stopped away, and that on account of that enmity the case 
had been foisted on him. 


In the Court of Session also he adhered to the above defence. He stated that 
M.O. 6 was not his and that he was not wearing M.O. 7 or M.O.9. He was weari 
only an underwear. He denied that P.W. 9 was his washerman. Regarding his 
injuries, he explained that he sustained them when he cut and brought thorns and 
that he did not tell the doctor that he sustained the i injuries on account of biting by 
Natesa Padayachi. He did not examine any defence witnesses. 


_ The learned Judge accepted the prosecution evidence and on the strength 
thereof convicted the appellant. In paragraph at of this judgment he has sum- 
marised the several pieces of circumstantial ence succinctly. His reasoning 
is Correct, except on one respect, that the learned Judge was wrong in thinking 
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that in the committal Court the appellant had admitted that the towel .O, 
belonged to him. i m ; a 


. In the first place, there wds ample motive for the appellant to commit the murder. 
That has been proved by the evidence of P.Ws. 1, 2and 5. Nothing has been alleged 
as to why they should give false evidence against the ap t, if, as he would say, 
he had nothing to do with P.W. 1. The evidence clear y shows that the appellant 
found that Natesa Padayachi was an impediment to the intimacy which he wanted 
to revive with P.W. ır. ro 


Secondly, on the date of the murder, the appellant knew that the deceased 
would be alone in his house, because P.W. 1 had left with her children, and he saw 
them when they were going to the bus stand. The evidence of P.Ws. 3 and 4 shows 
that about 9-30 or 10 P.M. he enquired of P.W. 4 whether the driver was in the mill or 
had returned home. There was only one driver and that could refer only to Natesa 
Padayachi. P.W. 4 says that he asked the appellant why he enquired about the 
driver, but the appellant did not reply. This is not spoken to by P.W. 3. It may be 
that P.W. 3 does not remember ae even if that portion of the evidence of P.W. 4 
is left out, the enquiry made by the appellant is itself significant. 


The evidence clearly shows that Natesa Padayachi was murdered that zee by 
cuts being delivered on the neck, etc. The towel (M.O. 6) was lying near the leg 
of the deceased. P.Ws. 5 and 6 say that they saw the-:towel when they entered to 
place on the morning of 11th July, 1969. P.Ws. 10 and 14 have also spoken to the 
resence of the towel when they came to the scene later. ‘The observation mahazar, 
ibit P-4, mentions it and further says that it had the dhobi mark of three dots... 
In view of this it is clear that the towel (M.O. 6) was found there. It has been duly 
identified as belonging to the appellant. In the first place, there is the evidence of 
the washerman (P.W. 9). There is no reason to reject his evidence. A suggestion 
has been made to P.W., g that he had entrusted goats to the appe lant on lease and 
that there was dispute between them. But the suggestion has been denied, and: there 
seems to be no basis for the decree The evidence of the washerman does not 
stand alone, because the same dhobi mark was found in M.O. 8 which was recovered 
from the house of the appellant in the house search made by P.W. 14 in the presence 
of P.W: 10 and another under the house search list, Exhibit P-5. Further, P.Ws. 14 
and 11 have sworn that, when the eet surrendered at the police station on 12th 
July, 1969 he was wearing a dhoti (M.O. 7) on his loin and a piece of dhoti “M.O. 9) 
oa hi shoulder, and that M.O. 7 was found to contain the same dhobi mark. They 
were recovered under the mahazar, Exhibit P-8 and that mahazar mentions the 
dhobi mark of three dots on M.O. 7. 


P.Ws. 1 and g have also identified M.Os. 6 and 7 as belonging to the appellant- 
P.W. 1 says in particular that the appellant was wearing M.Os. 6 and 7 on the after 
noon of Monday (7th July, 1969) when he came to her house as well as when he 
was at the tea hotel of PW. 3 when she was going to the bus stand at II A.M. on 
roth July, 1969. In cross-examination she further says that she had seen the appel- 
lant wearing M.O. 6 not only on those two occasions, but she had seen the a t 
wearing M.O. 7 even prior to the two occasions.: P.W. 3 also says that on the night 
of roth July, 1969, about 10 p.m. the appellant was wearing M.Os. 6 and 7. So far as 
P.W. 1 is concerned, it has been suggested that P.W. 6 was intimate with her, that 
there was dispute between P.W. 6 and the appellant about the payment of wages 
and that she was givi false evidence against the appellant at the instance of 
P.W. 6. P.W. 1 denied the suggestions completely and there seems to be no basis 
for the suggestions. 


Similar suggestions made to P.W. 6 have been denied. There seems to be no 
basis for the suggestions. i 

Nothing has been ted against P.W. g. In fäct, the appellant used to 
visit his shop regularly and help P.W. 3 in cutting onions. P.W. g3 says that that 
was why he was able to identify M.Os. 6 and 7. His evidence appears.to be natural, 
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Thus it is amply clear that M.O. 6 was found at the scene of murder and it has 
been proved as belonging to the appellant. Surely, this is a strong circumstance 
showing that the appellant was the murderer. . y 

Fourthly, there is the conduct of the appellant in surrendering at tbe police 
station on 12th July, 1969, about 4 p.w. wearing M.Os. 7 and 9. ter chemical 
examination revealed human blood on M.O. g. The Chemical Examiner found 
þlood ori M.O. 7 but it had disintegrated by the time it reached the Serologist. 


The appellant would say that he did not go to the police station of his own 
accord, that on the morning of Friday (11th aly. 1969) the police took him from 
his house and that at that time he had cut thorns and brought them home. He 
would, further say that M.Os. 7 and 9 are not his. There is no reason, however, 
why P.Ws. 14 and 11 should give false evidence. The conduct of the appellant shows 
that at that time he was in a mood to confess and that was why he appeared at the 
police station of his own accord. He also made a statement ibit P-7) and in 
pursuance of it he took the aruval (M.O. 1) from under a culvert. Here again 
chemical examination showed bl on M.O. 1, but by the time it reached the 
Serologist, it had disintegrated. This statement and the production of the aruval 
also constitute important links in the chain of circumstantial evidence. 

Above all, there was the statement of the appellant to the doctor, P.W. 8, 
that the small abrasion on the right dorsum of his foot was caused by biting by Natesa 
Padayachi on the night of roth July, 1969 about 12 0’clock. The suggestion in the 
cross-examination of the doctor is that the appellant told him that both the arbasion 
on the right foot and the multiple linear abrasions on the right arm and front of 
chest had been caused while he was carrying a bundle of thorns and that he did not 
mention the name of Natesa Padayachi at all. P.W. 8 had denied the suggestion. 
There is absolutely no reason why the doctor should give false evidence against the 
appellant. We have seen that there is nothing surpri in his having given such a 
statement to the doctor, because his conduct in surrendering at the police station and 
producing the aruval (M.O. 1) shows that he was in a mood to confess. It may be 
noted further that the appellant does not say in his statement under section 342 of 
the Criminal Procedure Code that he told the doctor about Natesa Pada i 
because of coercion and beating by the police. His defence is that he did not men- 
tion the name of Natesa Pada rat all to the doctor P.W. 8. There is no reason 
why the doctor should give evidence that the appellant mentioned the name of 
Natesa Padayachi, and, since the appellant himself does not say that it was the police 
who asked him to mention the name of Natesa Padayachi to the doctor, we can take 
it that he voluntarily told the doctor that the abrasion on the right foot was caused 
by Natesa Padayachi biting him on the midnight of roth July, 1969. i 


The question, however, arises whether the statement of the appellant to the doctor 
will be inadmissible under section 26 of the Evidence Act, which says that no confes- 
sion made by any person, whilst he is in the custody of a police officer, unless it be 
made in the immediate presence of a Magistrate, shall be proved as against such 

ron, The appellant was in police custody when he was examined by the doctor, 
ecause he was sent to the Magistrate for remand only on 1, th July, 1969. If the 
statement made by the appellant to P.W. 8, that the abrasion on the nght dorsum 
of the foot had been caused by Natesa Padayachi biting him on the night of roth 
July, 1969, would amount to a confession within the meaning of section 26 of the 
Evidence Act, the statement would certainly be inadmissible. But there is the high 
‘authority of the observations of the Privy Council in Pakala Narayan Swami v. 
Emperor’, to the effect that such a statement might be an admission, byt would not 
amount to a confession. One of the questions which arose in that case was the admis- 
sibility of a statement made by the accused in that case (Pakala Narayan Swami) to 
the police in the course of the investigation of the murder of one Nukaraju to the 
effect that Nukaraju had come to the house of the accused on the evening of 21st 
March, 1997, slept in one’of the outhouse rooms for the night and left on the evening 
Sn eee SERRE ee 


1. (1989).LL.R. 18 Pat. 294, 66 I.A. 66: (1939) 1 M LJ. 756 :-A.LR. 1999 P.O. 47. 


of language to construe confession as a statement by an accused suggesting the 
inference that he committed the crime.?’ 


It may be noted that their Lordships give an illustration even of an admission 
of a conclusively incriminating fact, namely, shat the accused was the owner of 
and was in recent possession of he knife or revolver which caused a death with no 
explanation of any other man’s possession. They say that even such an admission 
oe not amount to a confession, within the meaning of section 25 of the Evidenc- 


The same word ‘ confession’ appears in section 26 of the Evidence Act and the 
above observations would apply equally in construing the term ‘ confession’ in 
section 26. In fact, they would apply with stronger force, because, if even a direct 
statement to a police ciicer which w.s the case before their Lordships, was, in the 

48 


378 THE MADRAS LAW JOURNAL REPORTS [1970 


opinion of their Lordships, admissible as not amounting to a confession, though it 
would be an admission, there is no reason why a statement to a doctor, while the 
accused is in police custody, should not be admitted as an admission. The basis of 
the reasonin ng of their Lordships is that the term ‘confession’ must be strictly con- 
strued as either admitting in terms the offence or at any rate substantially all the 
facts which constitute the offence, and anything short may only be an admission, 
even if it is an admission of a gravely incriminating fact or even of a conclusively 
ar em fact. That reasoning would apply equally well to section 26 of the 
idence Act. i 


The above limited definition of ‘ confession’ given by their Lordships of the 
Privy Council has been followed by their Lordships of the Supreme Court in two 
cases, Palvinder Kaur v. State of Punjab’, and Om Prakash v. State of U.P.*, In Palvinder 
Kaur v. State of Punjab!, where the question was whether the accused had adminis- 
tered poison to her husband, the accused made a statement that her husband had 
consumed the poison himself mistaking it for another medicine. Read as a whole, | 
it was of an exculpatory character. But the prosecution sought to rely oh that as 
showing that the accused was present when the poison was consumed by her husband 
and would incriminate her. But their Lordships pointed out that the statement as a 
whole was exculpatory in character and did not amount to a confession. They 
relied on the observations of the Privy Council. 


Similarly in Om Prakash v. State of U.P.*, their Lordships pointed out that the 
statement of the accused taken as a whole did not incriminate him as having offered 
the bribe. 


-  Itis true that these were cases where the observations of the Privy Council were 
used in favour of the accused, but we find that there is another decision of the 
Supreme Court itself where the first information report of the accised was used 
against him as containing an admission which did not amount to a confession, oes 
no reference was made to the limited definition of ‘ confession’ in Pakala 

Swami’s case*, The case is Faddi v. State of Madhya Pradesh*, There one at aes 
widow of Budhu, began to live with Faddi, a few years after the death of her husband 
Jaibai had a son, Gulab, by Budhu. He was aged 11 years and was living in a village 
‘Torkheda, in the house at his uncle, Ramle. Gulab’s corpse was recovered from a 
well on 21st January, 1962. The first information report in the case was given by 
Faddi to the police at 9 p.m. on 20th January, 1962. He stated that on peeping into 
the well on the morning of 20th January, he found Gulab lying dead in the well. 
Earlier in the report he had mentioned the circumstances leading to his observing 
the corpse. He stated that he had gone to the house of Ramle on roth January, 
1962, and asked Ramle to send Gulab with him. At that time a message was received 
from Gulab’s mother not to send the boy with any one. Faddi came away, but 
later caught hold of Gulab from the fields. Later Ramle and two others, namely, 
Bhatta and Shyamlal, came and threaterd the appellant. They took the boy 
away. The appellant kept himself concealed nearby. He heaid the sound of 
something being thrown into the yer The three persons ran away. The appellant 
sat there throughout the night. nial wea ae into the well the next morning, and 
observed the corpse of Gulab. The ed Sessions Judge and the High Court 
held that this statement was admissible against the a ween in so far as it admitted 
his taking away Gulab from the village Torkheda. But on the strength of the other 
evidence and the conduct of the appellant, they came to the conclusion that the fur- 
ther explanation given by the appellant Faddi in the said report about the murder 
of Gulab was false. The Sessions Judge convicted the appellant and it was confirmed 
by the High Court. In the further appeal to the Supreme Court, their Lordshi aps 
agreed with the learned Sessions Judge and the High Court. In holding that 
report was admissible their Lordships observed : 
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“This report is not a confessional statement of the a pellant. He states nothing 
which would go to show that he was the murderer of the boy. It is the usual first 


information report an aggrieved person or someone on his lodges against 
the alleged murderers.” . 
Lower down they observed : E 


“ The report is not a confession of the appellant. Itisnota statement made to a 
police officer during the course of investigation. Section 25 of the Evidence Act 
and section 162 of she Code of Criminal Procedure do not bar its admissibility. 
The report is an admission by the accused of certain facts which have a bearing on 
the question to be determined by th Court, viz., how and by whom the murder 
of Gulab was committed, or whether the appellant’s statement in Court denying 
the correctness of certain statements ofthe prosecution witnesses is correct or not. 
Admissions are admissible in evidence under section 21 of the Evidence Act...... 
It is therefore clear that admissions of an accused can be proved against him.” 

Their Lordships stated that the Privy Council in very similar circumstances, 

had held in Dal Singh v. The King Emperor', that such first infromation reports were 
admissible in evidence. Similarly, in this case the statement of the appellant to the 
doctor, P.W. 8, that the first injury on his toe was caused Iy Natesa Padayachi 
biting him about midnight would not be a confession, but it would be an admission, 
and, according to the above decision, it is admissible. 

The several pieces of circumstantial evidence proved against the appellant may 

be summed up briefly thus : 

i) There was motive for the appellant to murder Natesa Padayachi. -. 

üu) He had opportunity to know that Natesa Padayachi would be alone in 
his house on the night of roth July, 1969. He made specific enquiries of P.W. 4 
about 9-30 p.m. whether Natesa Padayachi was still in the mill ot had returned home 
and learnt that Natesa Padayachi was still in the mill. 

(iit) Natesa Padayachi was murdered that night. 

(io) The towel (M.O. 6) was found near the corpse the next day. The towel 
has been identified as that of the appellant. 

(0) The appellant surrendered at the police station on 12th July, 1969 about 
4 P.M, wearing M.Os. 7 and 9. There was human blood on M.O. g. 

(oi) The appellant made a statement ibit P-7) and produced the aruval 

.O.1) from under a culvert. The ae i a blood, but the blood had 
isintegrated when it reached the Serologist. 

(ot) The appellant was sent to the doctor, P.W. 8. He had, firstly, a small 
abrasion on the second toe and secondly multiple linear abrasions on the right arm 
and front of chest. He told the doctor (P.W. 8) that the first injury had been caused 
by one Natesa Padayachi biting him on the midnight of roth July, 1969, about 12 
O'clock. 

The appellant does not give any explanation for any of these circumstances. 

The above pieces of evidence taken together can only lead to one inference 

that it was the appellant who committed the murder of Natesa Padayachi. We, 
therefore, confirm the conviction under section 302 Indian Penal Code. It was a 
preplanned, cold-blooded murder and, therefore, we confirm the sentence of death 
as 


PRN. Conviction and sentence 
confirmed, 





1. 44 Ind.App. ‘197 : 33 MLJ. 555. 


- 380 THE MADRAS LAW JOURNAL REPORTS (1970 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` Present :— Mr. Jusrice K. N. MUDALIYAR. 


Manicka Achari and another an paces 
Suppression of Immoral Traffic in Women and Girls Act {tea 998) 4(1)— 
Framing of charge under— Omission of si or ‘fire ia. a 
if ARA Aud if entitled to : 
The framed by the learned Magistrate, against accused No. 1 under 
piers 4 (1) of the Suppression of Immoral Traffic in Women and Girls Act, 
6, does not mention the significant i ient “ for hire ” and in the absence 


the words “ for hire” the charge is vitiated by a grave defect which goes to 
the very root of the matter for the essence of the offence is offering the body of 
accused No. 2 for p omiscuous sexual intercourse for hire. Accused No. 1 is 
entitled to acquittal, because the offence under section 4 (1) is not proved. 


The prosecution claims that P.W. 1 meeting with romantic adventure in 
Bazlullah Road is rather fortuitous and his mecting the van at Vani Mahal is 
another piece of accident. The admission of P.W. 3, Assistant Commissioner, 
Vigilance that he was in Mambalam police st .tion till 5 p.m. is another coincidence. 
It is difficult to accept that the series of events would be result of a combina- 
tion of fortuitous circumstances. The evidence does not necessarily negative the 

ible theory of a preplanned deliberation on-the part P.W.s 1, 2and 3. There- 

re accused No. 2 is entitled to the benefit of doubt . 


Appeal against the judgment of the Third Presidency Magistrate of the Court 
of Presidency Magistrates, Saidapet, Madras in Case No. 3863 of the Calendar for 
1968 on 27th June, 1968. 

C, K. Venkatanarasimhan, for M/s. B. Shanthakumar and A. S. Natarajan, for 
Appellants. i 

The Additional Public Prosecutor, for State . 

The Court delivered the folowing 


Jopoment.—In this appel accused 1 and who are the appellants herein 
are at least entitled to the b ‘nefit of doubt on two grounds principally which will 
be set down by me presently. Briefly the facts are: 


P.W. 1 employed as an Assistant Manager in Spens & Company, General 
Patters Road, was going along Buzlullah Road, T. Nagar at about a 40 P.M. He 
found accused 1 and 2 standing on the road in front of Thiru N. T. Rama Rao’s 

- bungalow. Accused 1 called him and pointing to accused 2 asked him if he liked 
her. Accused 2 was very attractively and glamorously dressed and made up. 
Accused 1 told P.W. 1 that if he paid him Rs. 25 he could have sexual intercourse 
with accused 2. P.W. 1 was taken aback, so he says. Accused 2 took his hand and 
spoke endearingly to him and asked him to pay her Rs. 25 and have sexual inter- 
course with her. She also pointed out to a house nearby and told him that it was 
hers and pointed to the currency notes visible in his Terylene Shirt pocket. He 
claims he was upset. He promised to come back in an hour and went away. 
According to his.evidence, some passers by smiled. On his way, he saw, a police 
van near the Vani Mahal. P.W. 1 told P.W. 2 what had happened. P.W. 2 took 
Exhibit P-1 from him and then P.W. 1 took him to the place. When accused 1 and 
2 saw police, they went inside. The police went in and accused 1 and 2 and P.W. 1 
were taken to the police station. 


P.W. 1 further says that the Assistant Commissioner P.W. 3 examined him at 
6-go p.m. He claims his office was closed at 1-30 p.m. because of the Aruvathi- 
movar festival. P.W. 1 makes it appear that this romantic adventure was result 
of his accidentally walking in the Bazlullah Road, on his return from Kodambakkam 
where he appears to have gone to see a friend. The entire incident occupied only 
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three minutes. P.W. 1 further says that there were two petty shops nearby. He 
also says that he had an idea of reporting to the police even before he saw the van. 
He saw the van in ten minutes of the incident. The van was in the petrol bunk 
near Vani Mahal. P.W. 1 wrote out Exhibit P-1. The suggestion that P.W. 1 
was perjuring himself for the reason that he wanted to avoid being brought to book 
by the Inspector as a pimp was refuted by him. He admits that the inspector did 
not question the petty shop owners. Therefore no petty shop owner Was examined. 


P.W. 2 says that about 5-55 r.m., P. W. 1 came to him and complained about 
his being solicited by accused 1 and 2. He corroborates the evidence. of P.W. 1 
in respect of Exhibit P-1 and also in regard to the apprehension of accused 1 and 2 
who were brought to the Mambalam police station. He claims that he was on 
his rounds under instructions from the Assistant Commissioner of Police (Vigilance) 
checking street solicitation. To him, it was ted that P.W. 1 is a stock witness 
for the police or is a known pimp. He admits that he did not examine any nearby 
neighbours. He says that no-one else complained about accused r and 2 before 
this incident. A 

P.W. 3 is the Assistant Commissioner, Vigilance, On 12th March, 1968 he 
had authorised P.W. 2 to book cases ‘under the Suppression of Immoral Traffic 
Act under Exhibit P-2. At about 7 p.m. he received information that P.W. 2 
had arrested accused 1 and 2 in T. Nager. He says he proceeded to Mambalam 
police station, took up investigation and filed charge-sheet against the accused 
after examining P.Ws. 1 and 2. In cross-examination, P.W. 3 admits that he was 
in Mambalam police station from 5 pw. In the light of this evidence it is not 
possible to understand how P.W. 3 proceeded to Mambalam police station after 

iving the information at 7 p.m. According to his own evidence, he was in 
‘Menibalam police station aia P.M. and when accused 1 and 2 and P.W. 1 were 
brought to the police station by P.W. 2, he ought to have known about their presence 
in the Mam police station probably even before 7 p.w. He admits he exami- 
ned P.Ws. 1 and 2 and no-one ale. The investigation lasted till 10-30 P.w. on that 
date. It is suggested to P.W. 3 that he had accused 1 and 2 remanded for 15 days 
in order to harass them although his investigation was over by 10-30 p.m. on that 
date. At any rate, the material in cross-examination does not disclose what further 
investigation after 10-30 P.u. that night has revealed either in respect of the antece- 
dents of the accused or their associates or their prior convictions, etc. - 


P.W. g claims that he filed the charge-sheet against the accused. But, strangely, 
I find the i tor of police making the following endorsement on the charge- 
sheet in the following wherein one reads the admission on the part of 
the accused that they have solicited the complainant on payment of hire charges 
Rs. 25 for the night This endorsement strange ing. The I tor 
of police ought to have known that after he recorded the comp int Exhibit P-1, 
the so-called admission made to him is totally inadmissible in evidence. This 
betrays a certain amount of anxiety on the part of the Inspector of police to fasten 
the so-called admission on the accused which is embodied as an endorsement in 
continuation of Exhibit P-1 in the charge sheet against accused 1 and.2. . 


The plea of the accused is a total denial. Accused 1 and 2 examined D.W. 1 
for proving that the family, consisting of accused 1 and 2 and another son, make a 
Gal camag A Ba. cago per enen: D.W. 1 claims that he has been sending 
paddy and other articles besides. D.W. 1 filed in this Court an affidavit swearing 
that accused Jayanthi is living with him as his wife under his care and Protection at 
No. 13, eee Street, Coimbatore. There is another averment in. the 
affidavit that D.W. 1 married the second accused on 13th tember, 1968, at 
Coimbatore. In order to test the averments in the affidavit filed by K. V. Kanda- 
swami, D.W. 1, I summoned him and examined him before this Court. He admits 
that he married the second accused on 13th September, 1968, and that he and accused 
2 are living as husband and wife. ‘ 
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The question that falls for determination is whether the prosecution has brought 
home the guilt against accused 1 for an offence under section 4 (1) of the Suppression 
of Immoral T: in Women and Girls Act, 1956. In this context, it is n 
to analyse section 4 (1) of the Act and also section 2 (e) and (f) and also section 4 
of the said Act. Section 8 starts with the heading “ seducing or soliciting for pur- 
poses of prostitution.” In section 8 (a) and (b) the significant words “for the 
purpose of prostitution °? would predicate the state of affairs, or a state of things 
anterior in point of time to the state of things embodied in section 4. Section 2 
reads as follows: 


“ Prostitute means female who offers her body for promiscuous sexual inter- 
- course for hire, whether in money or in kind.” 


Therefore the earnings of the prostitution are the resultant outcome of the state of 

i embodied in section 8. Even accepting the entire prosecution evidence, 
the proof of the earnings of the prostitution of accused 2 is still lacking. There is 
the further ingredient which is not proved by the prosecution evidence namely 
that accused 1 knowingly lives wholly or in part on the earnings of the’ prostitution. 
The only evidence that emerges from the entire record is that D.W. 1 speaks to the 
fact that all the three including accused 1’s son are together earning Rs. 400. 
D.W. 1 further claims that he is sending Rs. 200 every month besides paddy and 
other articles. Excepting this tiny particle of evidence, the prosecution has not 
chosen to adduce any evidence for the purpose of proof of accused 1 living wholly 
or in part on the earnings of the prostitution. 


There is also another grave defect in the charge framed by the learned Third 
Presidency Magistrate. The charge against accused 1 reads as follows: 


“That you accused 1 on 12th March, 1968 at about 5-40 P.M. at Bazlullah ` 

Road, Thyagarayanagar, Madras, acted as pimp for Jayanthi (accused 2) by soli- 
citing one Subramaniam for the purpose of having sexual intercourse with the 
said Jayanthi and that you were living either in whole or in part on the earnings 
of such prostitution and that you thereby committed an offence punishable under 
Bection 4 (1) of the Suppression of Immoral Traffic in Women and Girls Act and 


within my cognizance. 


Immediately it becomes clear that the above-mentioned charge does not mention 
the significant ingredient “ for hire” and the latter part of the charge mentions 
the zarnings of such prostitution. In the absence of the. words “ for hire ” the charge 
is vitiated by a grave defect which goes to the very root of the matter for the essence 
of the offence is offering the body of accused 2 for promiscuous sexual intercourse 
for hire. 


The learned Public Prosecutor has argued before me that in the light of the 
unsatisfactory evidence which fails to prove the other ingredients in section 4 (1) 
of the Act, it is unnecessary for me to go into the question whether this grave ee 
in the charge against accused 1 is an illegality or an irregularity and whether it 
is curable or whether it occasions failure of justice. I leave this at that. 


I hold that the offence under section 4 (1) of the said Act against accused 1 
is not proved and accused 'r is acquitted. 


_ So far as the case of accused 2 is concerned, the question which I have got to 
determine is whether it is safe to act on the testimony of P.W. 1 im the absence of 
gome corroboration in regard to the solicitation made by accused 2 for the purpose 
of prostitution. 


The prosecution claims that P.W. 1 meeting with this adventure in Bazlullah 
Road is rather fortuitous and that his meeting the van at Vani Mahal is another 
piece of accident. The date of authorisation (Exhibit P-2) is 12th March, 1968, 
and even the admission of P.W. 3 that he was in Mambalam police station till 
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5 P.M. is another coincidence and P.W. 3 continuing to remain at the Mambalam 
police station from 5 P.M. is another link in the chain of coincidences. I hesitate 
to find that these series of events would be the result of a combination or of fortui- 
tous circumstances. I am left with an impression that the entire thing is the result 
ofa oe pai At any rate, the evidence does not necessarily negative the 
ible theory of a ETSA deliberation on the part of P.Ws. 1, 2 and 3. 
erefore, I am still left with the question whether I should act on the testimoney 
of P.W. 1 in regard to the change against accused 2. It was certainly open to the 
Tosecution to have examined the petty shop owners in support of the testimony of 
.W. 1 for the alleged incident is stated to have taken place even before the sun had 
set, Even P.W. 2 states that he did not examine any nearby neighbours. He 
does not give any convincing reasons why he did not choose to examine them. Even 
the investigation of P.W. 3 does not ater the examination either of the petty 
shop owners or any nearby owners. In the absence of some other testimony lending 
assurance to the testimony of P.W. 1, I feel hesitant to act on the testimony of P.W. 1 
alone. 


I give the benefit of doubt to accused 2 and-acquit her. The Criminal Appeal 
is thus allowed. 


Appeal allowed ; 
V.M.E. accused aquitied. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
“Presext :— MR. Jusrior K. N. Mupauryar. ` 
Vella Pinna Thevar S : <.. Petitioner* 
Madras Prohibition Act (X of 1937), sections 3 (9) and 4 (1) (a)—‘ Liquor’ meaning of— 
Distilled arrack, not subject to scientific analysis by a Chehical Eovaniter Cate sos 
if lsgal. f 
Madras Prohibition Act (X of 1937), sections 4 (1) (b) and 4 (1) (g)—Conviction undsr— 
Lack o : 3 corroborating the testimony of P.W. 1—Accused, if entitled 
to ths benefit of doubt. 


If the prosecution fails to prove that what has been seized from the accused 
is ‘ liquor,’ the conviction under section 4 (1) (a) of the Madras Prohibition Act 
cannot be sustained. 

Held also : In view of the lack of supporting evidence corroborating the testi- 
money of P.W. 1, it is difficult to act on the sole testimony of P.W. 1 for the reason 
that the suggestion made to him in the cross-examination to the effect that 
because the accused filed a oe against four sub-inspectors in the Court 
and that he was motivated to file false complaint against the accused, though 
refuted by him, has been proved by P.W. 1. Therefore, the accused is entitled 
to the benefit of doubt. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 





raying the High Court to revise the Ju t of the Court of the District Magistrate 
th, Madurai, dated 13th June, 1969 and passed in C.A. 'No. 137 of 1969 (C.C.'No. 
1294 on the file of the Court of the Sub- Magistrate Tirumangalam). 


V. Muthuperumal, for Petitioner. 

The Additional Public Prosecutor, for State. 

The Court made the following 

Orpver.—The petitioner is convicted for offences under sections 4 (1) (a), 
4 (1) (6) and 4 (1) (g) of the the Madras Prohibition Act. No seperate sentences 
were passed for the offences under sections 4 (1) (a) and 4 (1) (g) of the said Act. 

On the occurrence night, at about 5 a.m. P.W. 1 found four people distilling 
arrack in a disused well. Out of the four persons, two ran away from the scene 


` 
- 








*CHLR.C. No. 697 of 1969. 31st March, 1970. 
CrLRP. No. 685 of 1969. 0 
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The petitioner and one Sakkarai were arrested and were brought to the police 
station on gth March, 1969, at about 5 a.M., or a little later. e wash and the 
distilled arrack and -other articles of contraband were seized and brought to the 
station and all these have been marked before the trial Court. 


The only evidence is that of P.W. 1 unsupported by any other testimony. 
Therefore, the evidence of P.W. 1 has got to be scrutinised with great care and 
caution. - 


A legal ground has been raised for quashing the conviction under section 4 (1) 
(a). The learned Counsel for the aa argues that the prosecution will have 
to establish that the articles seized from the accused were liquor under section 3-(9) 
ofthe Act. Distilled arrack has not been subjected to scientific analysis by a Chemi- 
cal Examiner. The learned Counsel bases his ent on the authority of the 
decision of the Supreme Court of India in State of a Pradesh v. Madiga Boosenna 
~ and others+, This argument has considerable force. Inasmuch as the prosecution 

has failed to prove that what has been seized from the accused is ‘liquor’, the 
conviction under section 4 (1) (a) is set aside. . , , 


We are now concerned with the manufacturing process of liquor. The word 
“ manufacture ” in section 4 (1) (b) would certainly cover the process of manu- 
facture and not necessarily the finished product of liquor. In the light of the 
~ evidence on record, the question arises for determination as to whether the offences 
under sections 4 (1) (b) and.4 (1) (g) are poves No doubt, P.W. 1 speaks about 
the implements used by the accused, for the manufacture of liquor. In fact, these 
two efiacices overlap each other to a large extent. In view of the lack of supporting 
evidence pe ets | the testimony of P.W. 1, I feel hesitant to act on the sole 
_testimony of P.W 1, for the reason that in the course of the cross-examination of 
P.W. 1 it has been suggested to P.W. 1 that this accused filed a complaint against 
four Sub-Inspectors in the Court at Usilampatti and that he was motivated to 
file this false ove N the accused. It has been suggested to P.W. 1 that 
the petitioner and one i were engaged in the field to cut sugarcane in Samaya- 
nallur village. The said suggestion has been refuted by P.W. 1. But, D.W. 1 
roves that as he was irrigating his land with water, he saw the petitioner and 
Raliaral cutting the sugarcane. His further evidence is that the Sub-Inspector 
and party came there and questioned the accused and Sakkarai about distillation of 
arrack. The petitioner denied any knowledge about this. There was a word 
altercation between P.W. 1 and the accused. Thereafter, the Sub-Inspector (PW. 
1) took the accused and Sakkarai with him, saying that Sakkarai was one who would 
file cases against the Sub-Inspectors. 


The time was then 9 or 10 a.m. According to D.W. 1 the time was 9 or 10 A.M 
whereas P.W. 1 would swear that the accused was arrested at about 5 or 6 A.M. on 
gth March, 1939. Thus, there is this fundamental variation even with regard to 
the time of arrest of the petitioner. The evidence of D.W. 1 proving the fact of 
the petitioner cutting sugarcane, is not challenged in cross-examination. I feel 
hesitant to act upon the testimony of P.W. 1 


I gi ee eee ae 
Fine, if paid, is directed to be refunded to him. His bail bond shall stand . 


VMK. ` ; - Ordered accord ngly, 


Seer eee 
L (1968) 19. CJ 160:(19683)1MLJ (SC) (CH)12 
57: (1963) 1 An.W.R. (8.C.) 57: (1968) M.L.J. 


Present :—~Mr. Jusriag K. N. Muparrvar. 
A. Gurusamy Pillai ; .. Petitions" 


D 


The Commissioner, Salem Municipality, Salem l . ee Respondent. 


Madras District Municipalities Act (V of 1920), section 321 (11}—-Renewal of Ecenco— 
Application for renswal deemed to have been allowed if no orders are made within 30 
after the receipt of the application—Accused, tf entitled to the benefit of the lsgal fiction. 
Under sub-section (11) of section 321 of the Madras District Municipalities Act, 

1920 the accused petitioner is entitled to rely on and act on the legal fiction that 
his licence shall be deemed to have been renewed after the expiry of thirty days 
after the receipt of his application by the executive authority, provided no 
orders are communicated to him within that period. 
Petition under sections 485 and 439 of the Code of Criminal Procedure, 1898, 


raying the High Court to revise the ee epee First Class 
Mavistate, Shevapet dated 16th March, 1969 and made in S.T.R. No. 3667 of 
1968 i 


N. Ranganathan, K. Ramaswami and A. Saryini Bai, for Petitioner. 
K. Alagiriswami, for Respondent. 

The Additional Public Prosecutor, for State. 

The Court made the following 


Orvrr.—The facts proved or the basis of the-record are that the accused- 
petitioner sent an application to the Executive Authority of the Salem Municipali 
on 23-2-1968 which is apparent by he remittance of the petitioner amour. ting to 
Rs. 5/-. Ex facie this constitutes proof of the fact that Exhibit P-3 was sent at 
the latest by 23-2-1968. 

If is unrecessary for me to consider the endorsement on Exhibit P-3 made by 
the Siritary a iee dated 20-4-1968 or about the contents of Ex! ibit P-2, notice 
of pros cution, Cated 23-5-1968, in view of sub-section (11) of section 321 of ‘the 
Madias District Municipalities Act, 1920. 

The relevant portion of sub-section 11 is extracted below : 

Spe poe Sadie but an applicant for the renewal of a licence or permission or 


istration shall until communication of orders on his application be entitled 
to act as if the licence or permission or registration had been renewed; and save 
as otherwise specially provided in this Act, if orders on an application for licence 
or permission or for registration are not communicated to applicant within 
thirty days after the receipt of the application by the (executive eure the 
application shall be deemed to have been allowed for the year or for such less 
period as, is mentioned in the application, and subject to the law, rules, by-laws 
regulations and all the conditions ordinarily imposed.” : 
It is clear that the limitation for any communication from the executive autho- 
rity in the event of a refusal ires on 24th March, 1968 at the latest by reason of 
the fact of the receipt of Exhibit P-g on 2grd February, 1968. Therefore, the accused- 
petitioner is right and proper in acting on the legal fiction that his licence shall be 
deemed to have been renewed. The prosecution is misconceived ‘im toto. It is 
the frivolous prosecution as a result of which a citizen is unnecessarily haraszed in 
spite Se eo given to him by section 311 of the Act. The revision 
petition is all . Fine, if paid, is directed to be refunded to the petitioner. 
V.M.K. Revision Petition allowed, 








* CŒLR.C. No. 763 of 1969,” i 
CLR.P. No. 749 of 1969. 3rd April, 1970. 
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~ ` Persen :-—Mr. Joma P. S. KATASAM, 
K. N. Ramakrishnan .. Petitioner* 


7. 
G. Keral Chand and another .. Respondents. 
Me DANT A a T A E U section 10—Scope— 
iA Sor eviction of the tenani—No proper notice under section 106 of the 
AANA oped Act—Rent Control Court, if has jurisdiction to entertain ths petition, 
a i ae Order 8, rule 2— Defendant to raise all 
mle AR a iad T eae A y DEN a 
absence of proper notics in pleadings before Control Court— Tenant, if 
could be allowed to raise it for ths first time in appeal. 


Ploadings— Parties bound by the stats of law as existed at the time of trial— Parties not quas- 
tioning the correctness of the stats of law and inviting a judgment on the basis of their 
Court— Sub. change of law— Parkes, of could raise the pleadings 

~ “for the first tims on the basis of the present law. 


The landlords filed a petition under the Madras Buildings (Lease and Rent 
Control) Act, for the eviction of the petitioner-tenant on various grounds, wilful 
default being one among them. But the notice which preceded the of 
the petition, calling upon the tenant to vacate the premises was not a clear 
days’ notice and Eachie, the notice is not in accordance with section 106 of the 
nA AR Act. The Rent Control Court has jurisdiction to entertain 
ton bythe landlord eventhough there is no proper notice under section 

106 of the ransfer of Property Act 

x Rule 2 of Order 8 of the Civil Procedure Code,requires that the defendant must 

|, raise all matters which show. that the suit is not maintainable. The effect of 
te ae en da dee A E question 
may lead the plaintiff to be under the impression that the Sey Peete 
on this point. In this case, the plea was not taken in the written statement | 
was not argued in the trial Court. Apart from the failure to raise the point 
- before the trial Court in this case, there is no pleading and that would place the 


petitioner in the worse position. “By depositing the moneys in several instalments, 

he aona a o belice mAr Gie oani ban ears his plea. It-will 

be grossly unfair to permit tenant to raise question ‘a period of 4% 
n to deprive the landlords of their remedy. 


T he rile cecpdltinn naice, i noi wader the pean Ast manay the Ace VI 
Ea a Ea a Weng T E party (the tamer) thers can be a3 
. Section 106 gc resale gh aaa there can be no 
difficulty in holding that the party can waive his righ 
ee ae 
reservation about the correctness of the decision, they ought to have 
leaded in bheit case. In the absence of such plea and when the parties had gone 
to trial and invited a judgment on the basis of Pe ae ee 
change of law, the parties cannot be heard to raise the leadings for the first 
time. If the petitioner-tenant could be allowed to say that because of a mis 
appreciation of the position of his rights, he did not plead that the notice was not 
proper, it would be equally open to the Respendents-Landlords to plead that 
as it had been held that section 106 of the Transfer of Property Act is not appli- 
cable, the provision as to notice could not be gone into at all. 
Petition under section 115 of Act (V of 1908) Sys eee er ee 
the decree af the District Court, Coimbatore, - da on Toa Ry, 1B and 
in O.R.P. No. aes 1967 (C.M.A. No. 39 of 1966 on the file Court of the 


Subordinate Ju ee at Ootacamund and H.R.C.P. No. 1g of 1966 on 
the-file. of Loe of Rent Controller, tile 


' CRP. No. 687 of 1968. i _ 9th April, 1970. 
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K. Parasurama Iyer, for Petitioner. 


V. Sridevan, for Respondent. 
The Court delivered the following 


Jupemenr.— The tenant under the Madras Buildings (Lease and Rent Control) 
Acts the petioner in thy Cv Revision Petton: He had taken on lease premises 
No. 49-A, ak cin Ooty, on a rent of Rs. 95 per mensem, On 13th August, 
1965; the landlords issued a notice to the petitioner-tenant eee nag te tenancy 

and calling upon him to pay Rs. 595 which was the amount due to i 
This notice was served on the fetitioner-tenant on 18th A 1965. 

tioner-tenant gave a reply on 25th ea dak 1965, in which he denied his 

AAA 595 and also contended that ty gta whieh he denied Na labiiy 

provisions of section 106 of the Transfer of Property Act. On 17th January, 1966, 
the landlords filed a petition for eviction of the petitioner-tenant on various grounds, 
namely, wilful default. etc. They claimed arrears of rent upto that date Rs. 770. 
On 25th February, 1966, an ex parts order was passed against the tenant. It was 
restored on 18th March, ieee eee ee 
(counter). The petitioner-tenant filed the same on 4th A ica 1966. He did not 
deposit amount; nor did he raise the question as to of proper notice under 
section 106 of the Transfer of Property Act. On 18th April, 1966, he paid Rs. 400 
when a sum of Rs. 875 was due. On 13th June, 1966, Rent Controller direc- 
ted the petitioner-tenant to deposit the arrears and posted the petition for being 
called on 20th June, 1966. On goth June, 1966, the Counsel rted no instruc- 
tions and the petition was allowed with costs. On 2gth July, 1966, the petition was 
restored to file and the petitioner-tenant paid a sum of Rs. 510 out of Rs. 580 that 
was due. As already observed, in the written statement before the Rent Controller, 
the petitioner-tenant did not raise the plea about the defect in notice. The Rent 
Controller allowed the petition and ordered eviction. The tenant preferred 
an appeal, C. M. A. No. ¢ 1966. In the original memorandum of appeal, he 
did not raise the question a want of notice but filed an additional memorandum 
of grounds on 24th February, 1967, wherein he contended that proper notice under 
section 106 of the Transfer of EPT eee There is some dispute 
between the parties as to whether the question of proper notice was argued before 
the Subordinate Judge or not. The order of the Subordinate Judge does not refer 
to the contention that the notice was not m accordance with the provision under 
section 106 of the Transfer of Pro Act. The Subordinate Judge also upheld 
the of the 1 espondents-landlords and confirmed the order of the t Control- 
ler ting the eviction of the petitioner-tenant on the ground of wilful default. 
te ce de ee e Dy . Before him, the question as 
to the defect in notice was argued elaborately. learned Ju found that the 
notice was not in accordance with section 106 of the Transfer of perty Act, but 
a e E eee E right to 
Taise this contention. 


The petitioner-tenant has taken the matter before this Court in Civil Revision 
Petition. It is contended, that failure to give notice in accordance with the 
visions of section 106 of the ‘Transfer of Property Act is fatal to the petitioner as 
the Rent Controller has no jurisdiction to entertain the petition and in any event, 
the order for eviction cannot be passed when there is failure to comply with , the 

isions of section 106 of the Transfer of Pro Act. The fetitioner tenant 
Fas cis, contended that the superstructure ngs to him and, therefore, the 

proceedings under the Rent Control Act is not competent. The landlords, on the 

other apa would contend that the superstructure also belongs to them. As the 

cture has not been pleaded before the trial Court, this 

seiner allowed to be raised at this stage and, therefore, I refrain from 
dealing with this question. 


Regarding the question of notice under section 106 of the Transfer of Property 
Act, it is common ground that it is not in accordance with the requirements of the 


section as the notice was received by the tenant only on 18th August, 1965, wherein. 
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ihe was called upon to vacate the premises by the end of that month. 
«lear fifteen days’ notice and, therefore, the notice is not in accordance 
106 of the Transfer of Property Act. The contention that is raised by M 
the learned Counsel for the s:espondents'andlords is that by his c 
petitioner- enant has waived his right to raise this question and, there 
mot be permitted to raise this question before this Court. On the 
“Mr. Parasurama Iyer, learned Counsel for the fetitioner-tenant w 
that when there is absence of proper notice under section 106 of the 
‘Property Act, the Court itself has no jurisdiction to proceed with the 
therefore, the entire order of the trial Court and further hares 
In any event, it is submitted that there is no question of any waiver of 5 
as he did not knowingly refrain from questioning the defect in the notice 
The point as to lack of jurisdiction of the Rent Control Court t 
is no proper ` notice under section 106 of the Transfer of Property / 
onthe decision of the single Judge of this Court- in foe E 
Mesnakshi Achit. The learned Judge was of the view that tl 
as to the validity of notice of determination of tenancy pertains to 
and if the notice is defective, the proceedings before the Tribynal is s 
«diction. The learned Judge, in support of this view, has stated that 
the decision of the Supreme Court in Mamujendra Dutt v. P.P. Roy Cho 
also the dicta of a Division Bench in Kalyana Sundaram v. Natarajan}, 
support to the view thatifproceedings under Act (XVIII of 1960) are 
tby 4 notice of determination of tenancy under section 106 of the Transfe 
Act, then such proceedings are deemed to be irregular and Tribunals 
p ings do not have requisite jurisdiction to adjudicate upon them. 
taken through the two decisions and I am unable to construe the dec 
ing down that in the absence of proper notice of determination of the 
‘Court will not have jurisdiction to entertain the application. It ma 
the petitioner-tenant to plead that the notice is defective and on suc. 
landlord not be given any relief. But it is not laid down that the Co 
ino jurisdiction to try a petition where the notice is not in conformity wit! 
qments of section 106 of the Transfer of Property Act. 


- In Krishnamurthy v. Parthasarathy‘, a Bench of this Court consider 
‘Rent Controller had no jur sdiction to deal with an-application by th 
ahe absence of notice to quit on th: assymption that a notice to quit w 
After detailed consideration of the question raised, the Court observec 


- It would follow from this, therefore, that if notice to aa was 
would be merely oné of the issues to be decided by the Rent Cc 
would not in any way affect his jurisdiction to entertain the applica 


The correctness of the Bench decision on this point has not beer 
any subsequent decision of this Court though its view that notice und 
“Transfer of Property Act is not necessary has been overruled. Mr. 
Iyer, the learned Counsel for petitioner-tenant submitted that an 
to absence of jurisdiction in the case of defective notice can be dedu 
teasonings of the decisions in Abbasbhat v. Gulamaahi’, Pica es v. 5 
and Manujendra Dutt v. P. P. Roy Chowdhury®. I have y gone 
passages relied on by the learned Counsel and I am unable to accept tl 
cof the learned Counsel. Al that the decisions say is that a notice as re 

section 106 of the Transfer of Property Act is necessary before the la 
wget an order of eviction. ‘The decisions do not say that absence of a | 
«would deprive the Rent Control Court of its jurisdiction to entertair 
. CRP. No. 866 of 1967. 4, trent 1 M.LJ. 412, 
eR ABR BER OS IBD Yh O08 8 REN 
MILJ. G. 6. (1964) 58.C.R. 239 : ALR 


. 303. 
ka (1969) 2 M.L.J. 585 : (1969) 82 L.W. 636, 





is binding on me and, therefore, it has to be held that a Rent Control Court has 
jurisdiction to entertain a petition by the landlord even though there is no proper 
notice under section 106 of the Transfer of Property Act. 


Mer. Sridevan, the learned Counsel for the respondents submitted that from the 
SG BE Be eels ee cleans a Pe Tee WANE nee ee ee 
notice under section 106 of the Transfer of Pro Act. lt may be remembered 
that though in his reply to the notice to quit by the landlords, the tenant had raised. 
the plea that the notice was not in accordance with the provisions of section 106 
of the Transfer of Property Act, in his written statement, he did not take this plea. 
No issue was raised before the Rent Controller and the point was not argued before 
him. In the ap as already pointed out, the ground was taken up as an addi- 
tional ground, but it is not clear as to whether it was argued before the Appellate 
Court or not. Order 8, rule 2, Civil Procedure Code, runs as follows: 

“The defendant must raise by his pleading all matters which show the suit 
not to be maintainable, or that the transaction is either void or voidable in point 
of law, and all such grounds of defence as, if not raised, would be likely to take 
the opposite party by surprise, or would raise issues of fact arising out of the plaint, 
as for instance, fraud, limitation, release, payment, performance, or facts showing 
illegality.” 

The rule thus requires that the defendant must raise all matters which show that 
the suit is not maintainable. The effect of failure to raise such plea and to raise 
an issue for determination of the question may lead the plaintiff to be under the 
impression that the defendant is not relying on this point. 

In a decision of the Privy Council in Vellayan v. Madras Province*, the Court 
was considering the question whether the notice required to be given under section 
80, Civil Procclare Code. could be waived or not.. The Privy Council raised two 
questions, namely, (1) whether it is competent for the defendant in a suit, to which 
section 8o ippha to waive his right to a proper notice and (2) whether, upon the 
assumption that it is so competent, the respondents in the case waived their right. 
Upon the question as to whether it is competent for the defendant in a suit, to which 
section 8o applies, to waive his right to a proper notice, the Privy Council held that 
the notice is intended for the protection of the defendant and if in the i 
case he does not require that protection and says so, he can lawfully waive his right. 
So far as the second question whether on the facts the respondents had in effect waived 
their right, the Privy cilcame to the conclusion that there was no such waiver. 
In considering this question, the Privy Council referred to the fact that in the written. 
statement filed by the Government before the District Munsif who had no juris- 
diction to try the suit, the Government did not deny having received proper notice. 
On that basis, it was contended that the Government must be held to have waived 
their right to proper notice. It was found that the District Munsif had no jurisdiction 
to try the suit and, a fresh plaint was filed before the Subordinate Judge. In the 
written statement filed before the Subordinate Ju the Government had taken 
the plea that the notice was not in accordance with the law. On these facts, the 
Privy Council observed that the conduct on which the appellants relied on took 
place before an effective suit was instituted and that it could not be that 
until a suit is instituted, the question of proper notice or the want of it could be raised. 
As the District Munsif, before whom the original plaint was filed and where in the 
written statement no objection was taken, no jurisdiction, the Privy Council. 
came to the view that the conduct in not raising the plea in the written statement in. 
the Court without jurisdiction would not amount to waiver. Though the Privy 
Council has not specifically stated so, it may be inferred that it would have been 
inclined to accépt the plea that if in the written statement before the Court which. 
had jurisdiction, the plea of want of notice had not been raised, the plaintiff would. 
be entitled fe-cantenid that the defendant had waived his right to proper notice. 


1. eT 1M.LJ: 412. . l whoo. 214: LR. 74-LA. 223 : ALR. 1947 P.C. 197. 
2. (1947) 2 MLLJ, 208 : LLR. (1948) Mad. . w. o. : TE 





Se Ee his poe a r, Tay tar ae one 
Court in Maganlal Chhotalal Desai v. Chandrakant Motilal that the point 
the validity of notice to quit not having been raised before the Assistant 
Sessions Judge, the High Court had roperly refused to allow the point to be taken 
for the time in revision Cont hald that the paint about the absence af 
ap - notice under section 12 Oe aa ca ee It is thus clear that if 
the plea of want of notice was not raised d trial even though it had been 
pleaded, this High Court could property refe tallow. the point to bë taken. 


‘ In this case, the was not taken in the written statement and was not argued 
in the trial Court. Apart from the failure to raise the point before the trial Court, 
in this case, there is no pleading and that would put the petitioner in the worse 
ition. When the point was not taken in the written statement and no issue was 
raised, the landlords will not be in a position to anticipate that this question would 
PE ROUE ee Oy DR TE eae A T 
fe gait was on 13th Angi, 1905 and Tbe peU on wra DIE oai n oaa aane 
If t as to the defect in notice had been taken, the landi d ha 
given keh ndre and Gunued thal anela. Tt is grossly unfair to permit the 
tenant to raise this question afer a period of 44 and to deprive them of their 
rey Mr. Parasurama Iyer, learned Co for the petitioner submitted that 
Council had not held specifically that the plea lol wener iavavailablets 
ia nad that ae Odet ol ant he Un ELL t. tae it that the plea of waiver 
would be available to the tenant. I am unable to accept this contention for by his 
conduct in not raising the plea in the written statement in the trial Court and by 
depositing the moneys in several instalments, the landlords were made to believe 
that the tenant had given up this plea. Learned Counsel also submitted that the 
Madras Buildings (Lease and Rent Control) Act being a special legislation for the 
ered eke Ta r ee the right conferred under the statute cannot be 
with opel by of tiie contention, eines Coe ee 
passages in resentation by Spencer Bower Turner t page 132, 
the learned Author has stated: a s 
EE E E A E E EATA 
such provisions as section 13 of the Land Charges Act, 1925 for estoppel * cannot be 
invoked to negative the operation of a statute’.” 


Again, at page 140 in paragraph 148, it is stated: 

“Tenants of rent-controlled alo az may be similarly said to constitute a 
E wise meal principles may be applied. They 
May not contract out of the 1 tion; and it is clear that no estoppel 
can arise in favour of a landlord by whi Foe et ae dee 
tion.” 


The rule req notice, is not under the special eke ier vaste 
Bilidings (less on ent Control) Act, ee in the of Property 
Ace gel Gere othe ae ot 3 ae Tee O ee 
there can be no difficulty in holdi ate a can waive his right is 
the view that is taken by the Privy Council in Fe v. Madras Province®, regarding 
section 80, Civil lure Code. What is applicable to sectidn 8o, Civil Procedure 
Code, is equally ap licable to section 106 of the Transfer of Act. As 


observed: by the Ful Bench of the Punjab High Court in Bhaiya v. Mahavir 
Parshad*, if notice under section 80 of the Civil Procedure Code does not form part 
of cause of action of a suit, there is nothing to show that the notice under section 106 
of the Transfer of Property Act which cannot be required to be served at all in 
certain contingencies, is necessarily a part of a cause of action for eviction. 


It was next contended by Mr. Parasurama Iyer, the learned Counsel for the 
petitioner-tenant that in order to amount to waiver, the action of the tenant must 





a 1 8.CJ. ae 101. ; 3. ALR. 1969 Punj. 110 at 129. 
a 2M.L.J. 208 Gate es as 


2 : ALR. 1947 P. 197. 


which was holdmg the neld was the one 1 A/ithadiaduy V. £ OTOSI OMA y wunuw 
held that notice under section 106 of the Transfer of Property Act was not 
before the landlord could ask for eviction under the Madras Buildings (Lease and 
Rent Control) Act. This view was further reinforced by the Full Bench decision 
in Raval @ Co. v. Ramachandran*, which was rendered on 2oth Fa ae? 1966. 
According to the learned Counsel, when the petition was filed by ords on 
17th January, 1966, no notice was required under section 106 of the Transfer of 
Property Act it is fatile to expect the tenant to take up this point. The learned 
Counsel is right in his submissions so far as the dates the state of law when he 
filed the written statement. But if a subsequent judicial decision were to change the 
law, the parties cannot be heard to say that their failure to plead was due to their 
misunderstanding of the position of law regarding the rights of parties, Reliance 
is placed by Mr. Parasurama Iyer in the decision reported in Basheshar Nath v. 
Income-tax Commissioner*. The Court after setting out the circumstances on which 
the Attorney-General founded his plea of waiver, namely, that the assemee submitted 
to the discriminatory procedure applied to him by the Commission, that he asked 
for a settlement under which he agreed to pay 75 per cent of his alleged tax liability 
and a small amount of penalty and that he some payment, found that when 
the discrimina Dey ee to him and the report against 
him was made by Commission on which settlement was based, the assessee 
did not know, nor had it been declared by a Court of competent jurisdiction that 
section 5 (1) of the Act was uliva vires. In the circumstances, the Court held that 
it was not a voluntary or intentional relinqui t of a known right. The position 
of law was not declared by a competent of jurisdiction and under the mis 
apprehension that he was bound, he made certain payments and that was held to 
be not voluntary relinquishment of his right. : 
In this case, the position is different as the Court of law has held that no notice 
was necessary and both the parties were bound by it. If the petitioner-tenant 
could be allowed to sa thae Pee ot a eer ee 
rights, he did not lead. it would be equally open to the ents-landlords 
to plead that as it been held that section 106 of the Transter of Pro Act 
is not applicable, the provision as to notice could not be gone into at all. 
embarking on an enquiry into the state of mind or the position of law as it then 
existed and subsequently changed, would be irrelevant so far as the rules of pleadings 
are concerned. Cope ea gest Sheetal gh Seatac is ae and if 
any of the parties reservation about the correctness of the decision, they ought 
to have pleaded in their case. In the absence of such plea and when the i 
had gone to trial and invited a Judgment on the basis of pleadings because of subse-_ 
quent change of law, the parties cannot be heard to raise the pleadings for the first 
time. 


Mr. Sridevan referred to a Bench decision of this Court in Kal v. 
Natarajan‘, which held that if the Lower Appellate Court had decided inst the 
tenant on the und thet We hed failed oy cake the polak betwee her Controller, 
normally this Court would not interfere with that view, and-submitted that as the 
learned District Judge decided the point against the tenant on the ground that he 
had failed to take the point before Rent Controller, the decision of the 
would be applicable to the facts of this case. The observations are in favour of 
the learned for the respondents-land lords, but as pointed out by the 
learned Counsel for the petitioner-tenant, the reasoning for the conclusion is 
not very clear. Therefore, I would base my conclusion on the ground that when 
the po mt had not been taken in the pleadings and put at issue and not adverted to 
at all before the trial Court, the tenant will not be permitted to raise this plea in 
this Court. The Supreme Court has held that even though the point had been 
taken in the pleadings, if it was not argued before the Trial Court, the High Court 


1, 1 MLJ. 412, 3% (1 BCI, 1207: (1959) 1 S.C:R. (Sapp 
2 C1966) 2 MEG. 68 LLR. (1966) 2 Mad. s22: ATR 1959 BG. lA at oe 
487: 1967 Mad. 57. 4. (1969) 2 M.LJ. 385 at 592. ` 





4 BccrpE Lue pica Or ine ianuworys LAAL under the Cifcuristances of tus case, the 
petitioner-tenant cannot be allowed to raise this point at this stage. 


Pe a a Time for vacating-three months from 
- VMK. 7 — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Ores: Present :—Mer. Josa K. N. Mouparryar. 
Chelliah Nadar : .. Paitiona" 


Penal Cods (XLV of 1860), section 279—Conviction ander—Rash driving and cul 4 
neghgence—Endence of P.W. 1 unrebuttsd—Accused, if entitled ee: 

Both the Courts below have found rashness and culpable n ce by reason 
of the uncontrollable speed on the part of the petitioner- in driving the 
vehicle with the object of reaching the destination early. He was convicted 
under section 279 of the Indian Penal Code. The evidence of D.W. 1 stands 
unrebutted, since he was not cross-examined by the Public Prosecutor. The 
learned Magistrate has not given any finding as to the acceptance or rejection of 
the evidence of P.W. 1. With the prosecution case resting on the evidence of 
P.W. 3 prin y and corroborated by the other prosecution witnesses, and there 

ing the evidence of D.W. 1 which goes the petitioner is entitled 
to the benefit of doubt. 


Petition under sections 435 and 499 of the Code of Criminal Procedure, 1898, 
ng oe en ae ent of the Court of the District 
Reais dated roth June, 1969, and in G.A, No. Ry tee of aa (G.G. No. 
41 of 1969 on the file of the Court of the Sub-Magistrate, Nilako 


G. Krishnan, for Petitioner. 
The Additional Public Prosecutor, for State. 
The Court made.the following 


Onxvzr.—The revision petitioner (Chelliah Nadar) seeks to revise his convictior. 
for an offence under section 279 of the Indian Penal Code. 

“It is unn for me to reiterate all the facts proved by P.Ws: f to8. Suffice 
it for me to notice that, according to the evidence of P.W. 3, the revision petitioner 
(accused) was coming ahead in a bus, that he was coming at a good speed and that 
he dashed against his (P.W. 9’s) bullock cart. The bullock met with instantaneous 
death at the spot as a result of the terrible im on it. It is true that there had 
been a head-on collision and the injury sustained by the bullock had resulted in 
its death. I also take into consideration the fact that the road was a wide one with 
the result that two vehicles could pass through simultenously. P.W. 8 was keeping 
his cart on its proper side. He further says that one of the wheels of his cart was 
on the tar portion of the road. He states that the petitioncr was driving 
the vehicle without regard to the road rules of keeping to the Ieft. Perhaps 
the accused did not expect a cart in that part of the night. Both the Courts below 
find rashness and culpable negligence by reason of the uncontrollable speed on the 
part of the petitioner in driving the vehicle with the object of reaching the destina- 
tion early. 

It is argued before me that D.W. 1 is a conductor in the same State Express 
Bus. D.W. 1 Varadarajan was cited as a witness on behalf of the prosecution in 
the” ak eae but, for reasons best known to the prosecution itself, he was not 
examined. I have a feeling that the petitioner has exploited this omission on the part 
of the prosecution, and examined D.W. 1 in support of his case. D.W. 1 says that 
Che Dias in rusian. lelt Ooimbatore at Odo Fe seit ras Donie or Manira The 
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rence there is a bridge and there is a bend in the road. Therefore, the driver slowed 
down the speed. further says that he used to sit near the driver’s seat. The 
bus came at a speed of twenty kilometres at the place of occurrence. On seeing the 
cart the petitioner was blowing the horn. The road is wide eno to allow two 
vehicles to pass through. There was no light in the cart. The bullocks felt frigh- 
tened. When the petitioner applied the brakes, the bullock was facing north-west. 
Due to sudden applying of the brake the vehicle was taken towards the northern 
side. Do ee aa The passengers scolded P.W. 3. D.W. 1 
further says that the Head Constable did not examine him. He made a report at 
the police station at Samayanallur. Then he returned to the scene of occurrence 
in a lorry. The petitioner was still near the of occurrence. On the basis of 
the evidence of D.W. 1, it has been nite ee of D.W. 1 has gone 
unchallenged in cros-examination and, Gert: tie tion case adm-ts of 
at least a reasonable doubt. At the bar a number of authorities were quoted before 
this Court from both sides. Vide Velu Pillai v. Paramanadam', State of Orissa v. 
Keushalya Dei*, Ambika Singh v. Stats?, Kansi Ram v. Fai Ramt, Moockanadar v. 
Emperor®, and In re, Subbiah? and Wigmore on Evidence, Vol. V, paragraph 
1371. 


The evidence of D.W. 1 stands unrebutted, since he was not cross-examined 
by the Public Prosecutor, There is no reason why the evidence of D.W. 1 should not 
be accepted. The a te Court (District Magistrate) has not even 
to the evidence of D.W. 1. The learned Magistrate has not any finding as 
to the acceptance or rejection of the evidence of D.W. 1. ith the prosecution 
case resting on the evidence of P.W. 3 principally on the one hand and corroborated 
by the other prosecution witnesses, and there being the evidence of D.W. 1 which 
goes unchallenged the petitioner is entitled to the benefit of doubt. 


The revision petitioner is acquitted andthe fine, ifpaid, is directed to be 
V.M.K. + Ordered accordingly; 
IN THE HIGH COURT OF. JUDICATURE AT MADRAS, 
y Present :—Mer. Justiog T. Ramwarrasapa Rao. 
Cre Rangiah Chettiar & Co., Madurai .. Petitioner" 


The Union of India, represented by the General Manager, Southern 
Railway, Madras 


Civil Procedure Code (V of 1908), section 80-—Period eine 
Wil cecal ban A O E A S A on 8th October—If 
premature. 


Limitation Act (IX of 1908), tS OL Is CRRA ERR Crem Te ET, BIOS! 
—Period of Emitation—Starting point. 


Railways Act (IX of 1890), section 74—Scope. 

It is now well established that the two months period of notice under section 80 
of Civil Procedure Code ought to be two calendar months consisting of clear days 
in accordance with the British calendar. It is equally well established that 
whenever period of time is to be computed from or after an act done or the happen- 
ing of an event, the day on which the act was done or the happening of the event 
should be excluded. In other words, the two months period should be calculated 
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was effected. ~ 


Thus, where a notice under section 80, Civil Procedure Code was served before 
12 noon on 8th August and a suit was filed after 2 p.m. on 8th October, it would 
- be premature. The contention that the suit is not premature because it was laid 
at 2 P.M. on 8th October which is arithmetically two months beyond 12 noon. 
. on 8th August fails to take note of the imperative mandate prescribed in section 
80. Ifa fraction of a day is also reckoned basing the problem asa purely 
.-Mathematical one, it would be to by-pass the clear language of the section. 


The of Article 30 of the Limitation Act, 1908, which ought to be grem- 
matically interpreted and not by extraneous or equitable considerations, is plain. 
_It envisages the common sense rule that the period begins to run from the know- 
` ledge of damage or injury. The plaintiff cannot rely upon the date of quanti- 
fication or ascertainment of the nature of the damages as the date from which 

~- the limitation would start under Article go. 


It ap from the language of section 74 of the Railways Act that it is for 
the Railway Administration to establish that there were two rates such as the rail- 
way risk rate and the owner’s risk rate available at the station of despatch and 

it does so it cannot be assumed as a fact that the goods were carried 
at owner’s risk. 

Petition under section 185 of Act V of 1908 praying the Court to revise 

the order of the Sub-Court, Tuticorin in A.S. No. 166 of 1964, O.S. No. 346 of 1963, 
District Munsif Court of Tuticorin. 


V. C. Veeraraghavan, for Petitioner. 
K. C. Jacob, S. K. L. Ratan and R. Vedantham, for Respondent. 
The Court delivered the following 


seat of 14g be Hf gramdhal was booked from Jatbodbere to Tederi urde 
signment of 14 gram was ere to Tuticorin 
Scie Nooo dete sone i 1962, a copy of which was marked by the plaintiff 
himself as Exhibit A-1. The goods arrived at Tuticorin on grd 1962. 
recaps Saat 1, the goods were emitting a bad smell and. the were 
consid damaged. Such damage to the packages was noticed by P.W. 1 
even on A 1962. A request was made on 5th August, 1962, to the railway 
authorities for the assessment of the damages to the packages and on such a requisi- 
tion, the packages were examined and a certificate of was issued on 8th 
August, 1962, and the petitioner secured open delivery of the consi ent. On 
the basis of this certificate of damage, ‘he msde a claim on the Chief Commercial 
Manager under the provisions of the Indian Railways Act on gth September, 1962. 
The railway repudiated the liability. The petitioner issued a notice Exhibit A-6 
under section 80, Civil Procedure on August, 1963, which according to 
the petitioner, was received by the Chief Commercial Manager, Southern Railway 
on August, 1963, before noon and the suit was filed at 2 P.m. on 8th October, 
1963. The suit was resisted both factually and on the ground that it was premature 
and barred by limitation. The District Munsif who tried the suit held, 
on the points of law involved, that the suit was not barred by limitation, but that 
it was premature. On the factual issue whether was caused by the negli- 

of the defendant railway, he expressed. his view but for the suit having 
: prematurely filed the petitioner would normally be entitled to the damages 
based on the certificate of damage issued by the railway. The petitioner being 
unsuccessful before the trial Court appealed and the learned Subordinate Judge, 
Tuticorin, agrecing in the main with the trial Court that the suit was premature, 
dismissed the appeal. He also found that the petitioner was not entitled to damages 


tions of law and the other relates to the merits of the case. His first contention is 
that the suit is not prematurely laid as was found. Exhibit A-6 is the notice issued 
by the petitioner under section 80, Civil Procedure Code, Exhibit A-7 is the acknow- 
t thereto. It is alleged that Exhibit A-6 was despatched on 7th August, 
ee aad Ge estes et by i General Manager, Southern Rails before 
noon on 8th August, 1963, and the suit was filed th at 2 P.M. on 8th October, 
1963. The learned Counsel obviously relies upon the presumption which could be 
raised under section 114 (¢) of the Evidence Act that all official acts are presumed to 
be done in the normal course and contends that the suit notice Exhibit A-6 ought 
to have been delivered to the General Manager before noon on 8th August, 1963, 
there is no clinching evidence to prove the same. The argument p 
that the suit having been laid in point of time later than 12 noon on the appointed 
day, that is, at 2 p.m. on 8th October, 1963, as is seen from the plaint itself, it is 
stated that the action is in time and not premature. The argument is prima facis 
attractive. The suit notice, no doubt, was acknowledged on 8th August, 1963. 
It may be that the General Manager of the Southern Railway received it 
noon. The question however is whether 8th October, 1963, has to be excluded for 
purposes of calculating the period of limitation. Unfortunately in this case if 
the suit was laid on gth October, 1963, it would be beyond time. Therefore it 
‘was ingeniously the plaint was presented at 2 p.m. on 8th October, 1963, obviousl 
to sustain. an argument against the prematureness of the suit. No doubt, ibe period 
of two months available to the petitioner after issuing the notice under section 80, 
Civil Procedure Code, it A-6) could be annexed to the ordinary statutory 
period of limitation for filing such suits. In the instant case, as to when the 
suit ought to have been filed including the concessional period available due to the 
tion of the issuance of the notice under section 80, Civil Procedure Code, 
be adverted to later. At this stage assuming that the suit notice was acknow- 
ledged on 8th August, 1963, it follows that the petitioner did gain the statutory 
concession of two months and the normal period within which an action can be 
laid is extended by such time. The argument however is that Exhibit A-6 was 
received before 12 noon on 8th August, 1963, the suit filed at about 2 P.u. on 8th 
October, 1963, is well within time. 


It is now well established that the two months concessional period in cases like 
this, which could be taken advantage of by a litigant ought to be two calendar 
months consisting of clear days in accordance with the British calendar. Exhibit 
A-6 having been received on 8th August, 1963, the suit could not be filed on 8th 
October, 1963, because clear two months have not expired on the date of institution 
of the action. It is not seriously disputed by the learned Counsel for the petitioner 
that if a suit is filed before the expiration of two months after the notice has been 
delivered to the authority concerned, then it is not maintainable, It is also by 
now well established that whenever period of time is to be computed from or after 
an act done or the happening of an event, the day on which the act was done or the 
E E ee es ven the language of section 80, 

Procedure Code, supports this view. The interdict comprehended in section 
8o is against the institution of a suit against the authority concerned until the expira- 
tion air a ge ees eerste aur las gs re ia hee a T 
concerned. Such being the contents of section 80, Civil Procedure Code whi 
intendment is not seriously disputed by the learned Counsel for the petitioner, it is | 
obvious that the suit laid on 8th October, 1963, is prima facie premature. 


But the more serious contention of the leanred Counsel for the petitioner is as 
the notice should be deemed to have been received on 8th August, 1963, before 
12 noon, the action in the instant case having been laid at about 2P.m. on 8th 
October, 1963, there is a lapse of two months as contemplated by statute. - 


S ea eee eee o r ay ene on ee 
1963, can also be into consideration: to negative ia tt of canal A 
I am unable to agree. . When the intendment of a statute is clear that two months ^ 


lly 


then it has to be literally adhered to and any d th would result in 
intruding upon the plain language and intention of such a provision of law. I have 
stated that it is by now well established that the day when the notice has 
been delivered to the concerned authorities has’ to be excluded. In other words, 
the two months period should be calculated without taking into consideration the 
date on which the delivery of the notice was effected. erefore, the contention 
that the suit is not premature because it was laid at 2 P.m. on 8th October, 1963, 
which is arithmetically two months beyond 12 noon on 8th August, 1963, fai 
to take note of the imperative mandate prescribed in section 80, Civil Procedure 


Code which ibes two clear calendar months after the service of notice there- 
under. Ifa ion of a day is also reckoned basing the problem as purely a mathe- 
matical one, it would be to by-pass the clear of section 80, Civil-Procedure 


Code. The common sense perception of time if circumscribed by a special statu- 
tory procedure thereto, then the latter has to prevail. Mr. V. G. Veeraraghavan’s 
contention that the fraction of the day also ought to be considered while dealing 
with this t ap to me to be one which cannot be accepted having regard to 
the judicial ps ents which interpreted in the age long past, section 80, Civil 
Procedure Code, and also because of the clear language of the section. 


Reference may usefully be made to the two decisions cited by Mr. Ratan on 
this aspect, which are fairly apposite. Grant, M. R.in Leater v. Gatland, observed: 


“ I rather think, it would be more easy to maintain, that the day of an act done, 
or an event happening, ought in all cases to be excluded, than that it should in 
all cases be included. Our law rejects fractions of a day.......... z 

Reviewing the above principle and quoting with approval Lord Tenderden, 

Parke, B. said in Webb y. Fairmaner®, ihat : : 

“Lord Tenderden laid down a very reasonable mode, of determining the 

computation, which appears to be applicable to the present case, that is, to reduce 
_ the whole period to one day and try when it would'necessarily end, if so reduced.” 


The absurdity is apparent if that single day also is included. The principle 
is the same where a number of days are provided. Having thus found that the 

entation of the day, on which the two months expire, i A e it has to 
be found, as the lower Courts did that the suit was prematurely laid. f 


The second contention of Mr. V. G. Vi van is that the suit is not barred 
by limitation. keere it was hesitantly that this point was conceded in 
favour of the plaintiff, I allowed Mr. Ratan to raise the same, as it related to a 


question of limitation. It is not in dispute that Article 30 of the Limitation Act of 
1908 applies to the proceedings in the case, That Article provided that a suit 
inst a carrier for compensation for loss or injury to goods had to be instituted 
within one year from the date when the loss or injury occurs. No doubt it is now 
well settled that the burden of proof is on the railway, as a carrier, to prove that 
the loss or injury occurred more than one year before the date of suit. point 
however is, when is the plaintiff said to have known such injury to the goods, The 
of Article 30 of the Limitation Act, 1908, which is the same in the new 

Act of 1963, which ought to be grammatically interpreted and not by extraneous 
or equitable considerations, is plain. It envisages the common sense rule that the 
period begins to run from the knowledge of damage or injury. In this case the 
plaintiff was aware of the damage to the goods on grd August, 1962. It is such a 
discovery as to damage to the-consignment which prompted the plaintiff to request 
the Railway Administration for an open delivery and for assessment ahdaage Hick 
indeed was done on 8th August, Sie But can the plaintiff rely upon the date of 
ATER or ascertainment of the nature of the damages as the te from which 
limitation would start under Article go. I am of the view, he cannot.’ Know- 
ledge of damage essentially brings home to the aggreived party that the goods which 


1. 10 Revised Rep. 68 at 73. f 2. (1838) 7 LJ. Reports Exchequer 14. : 


aware that the loss or injury to the goods has occurred. The su ing process 
adopted to reckon the damage or quantify it or ascertain its nature are all matters 
which are irrelevant, whilst finding the date when the injury or loss was caused. 
When was the damage caused is one thing. How much is the damage is another. 
It is not the date when the quantum or extent of damage is ascertained that is 
relevant. It is only the date when the damage was caused has to be ascertained. 
Here also it is difficult in the nature of things to know the actual time when the 

was caused, because it is invariably during transit. Hence it is, that the 
knowledge of such loss or damage to the aggrieved party plays a prominent role and 
assumes great importance and the date of reckoning of such damage becomes 
subsidiary and irrelevant. As pointed out by a Division Bench of this Court in 
Union of India ing the Southern Rai by its General Manager, P.T. Madras v, 
$ Baedt «s> Tirunsloeli Jn. by its Managing Partner’, and General Manager, 
Railway, Madras v. Gama Besdi Co., Melapalayam*, the time will start to run 
only from the date on which the consignee became aware of the injury to the goods 
—ses also Sultan Pillai and Sons. v. Union of India*. ‘Therefore the date when open 
delivery of the goods was secured fades into insignificance in the discussion if the 
consignee was aware of the damage anterior to such open delivery. In fact, in 
this case the plaintiff knew of the damage on 3rd August, 1962. The suit for 
compensation having been filed on 8th October, 1963, it is clearly barred by 
limitation. 

Ordinarily it may not be necessary to consider the third contention of Mr. V. C. 
Veeraraghavan, which revolves round the merits of the case. But in view of the 
interesting nature of the contentions urged, I am constrained to deal with it as 
well. 


The plaintiff’s contention is that since the railway has failed to adduce accep- 
table evidence about the existence of two independent rates, such as the ‘ railwa’ 
risk rate’ and the ‘ owner's risk rate’ it cannot be assumed as a fact that the goods 
were carried at owner’s risk. Section 74 of the Railways Act enumerates such rates 
and raises a fiction that ordinarily the presumption is that the goods should have 
been tendered to be carried at owner’s risk unless there is an election a the sender 
in writing to pay the railway risk rate. It appears however from the 
of the section that it is for the Railway Administration to establish that there were 
two rates as above available at the station of despatch. No doubt, the contention 
of the counsel in that behalf is well founded an has to be accepted This is also 
the view of the Patna High Court in Union of India v. Sadhuramt. 
case, however, the contention is purely academic. Here the plaintiff has filed 
Exhibit A-6 purporting to be the copy of the railway receipt which clearly indicates 
that the were tendered for ae at owner’s risk rate. Mr. V. C. Veera- 
raghavan t owever says that Exhibit A-O is only a copy and the vals ong eure i 
been uced, cannot be acted upon. This overlooks the fact that Exhibit A 
was filed by the plaintiff as dominus litus and he cannot escape its beneficial conse- 
quences, having himself been responsible for its filing. i 

All the three contentions of the'learned Counsel for the petitioner fail. The 
order of the lower a aga Court is correct. This civil revision petition is dis- 
Sad Wat eeval no order as to costs. 


V.K. Petition dismissed. 





Present :—Mnr. Jorra P. en ren Me Justiag G. RAMANUJAM, 
isa N gSa .. Appellanis®* 


Ali Md. Nacisk adaa others Respondents, 


I EO PE E E POE E P EE HE 
co-sharers. 


"" A party who sets u 2 hostile title to the exclusion of co-Heirs must be definite 
and uivocal in assertions. When the assertions are in the nature of 
‘hide seek’, that is to say, mutually contradictory and merely intended for 

2 -the purpose of taking a tactical advantage out of a litigious situation, it cannot be 
considered as an assertion of a hostile title adequate for the purpose of becoming 
the starting point in the acquisition of title by adverse possession. 

The co-owner’s assertion of a hostile title must be one exclusively for himself 
in the . It should be such as would be inconsistent with any other co- 
sharer entitled to possession. It would thus be clear that the co-sharer in 
a a a} A te oh Aa eo-aucee because in his view the 

- real co-sharer is somebodyelse, and not the co-sharer who puts forward his 
tae, In such circumstances, the co-sharer claiming adverse title must be consi- 
dered as not having put forward his title of any other co-sharer; he should be 
considered as only expressing his doubt about the title of a particular co-sharer 
who claims such title but he has not gone further and set up title exclusively 
in himself to the whole property. 


F against the decree of District Court, East Tanjore in O.S. No. 17 of 
1956. 

T. R. Ramachandran, for Appellants, 

K. S. Desikan and E. Raman for 2nd to 4th and 29th Respondents, 

G. Natarajan and C. Viswanathan, for 19th Respondent. 

C. L. Vijayaraghavan, for gist to ggrd, 5th to 18th, 2oth to 28th and goth 


The Judgment of the Court was delivered by 


Ramakrishnan, F.—This appeal is filed by the Plaintiffs 1 and 3 to 5 in O.S. 
No. 17 of 1956 on the file of the District Court of East Thanjavur at Naga- 
pattinam. There is a long anterior history of litigation between the principal 
contestants. Since the scope of the ap is limited to a few points in contro- 
versy, we will refer to the prior histo ope OURRAD; only to the. extent it is 
necessary for the disposal of the ap 

The suit properties belonged to one Jainambu Nachial whose only daughter 
was Sabia Ammal. Both these ladies died of a sudden attack of era on grd 
June, 1926. Itis now beyond dispute that the mother died first and the daughter 
died afterwards, Jainambu Nachial, before her death on 19th February, 1926, 
executed a settlement deed in favour of her danghter Sabia giving her the perties 
aes in schedules A to ae B to B-2 of the On Sabia’s death, 

perties settled on her devo n her husband fobamed Ismail Rowther, 
defendant in the suit, as well as her paternal uncle Mohamed Ali, each 
a half share. On the death of ainambu a half share in the plaint G and D Schedules 
was taken by, her brother Sheik Mohamed Rowther, who is the husband of the 
first plaintiff in the suit, Sabura Ammal. The other half share of Jainambu, on 
her death, devolved on ‘her daughter Sabia and, on the latter’s death, that share 
devolved in moieties on the first defendant and Mohamed Ali. Mohamed Ali 


conveyed- bis-half-share in all-the properties thus acquired by him by succession, 
fn ee a e 
* Appeal No, 409 of 1900. . : 29th August, 1969. 


tly and his heirs are bis mother, who 18 the urst paint and ms Hfothefs aha 
sisters, plaintiffs 2 to 4. The second plaintiff died pending the suit, and ‘his widow 
was impleaded as the fifth plaintiff. On the basis of the above all tions, the 
claimed one half share in Sabia’s properties (A to A-3 and B to B-2 of 
the plaint schedule) and a three fourth share in Jainambu’s properties (those men- 
tioned in C and D Schedules), whereas the remaining share belonged to the first 
defendant. On various dates within 12 years prior to suit, the first defendant sold 
some of the properties to several alienees, who are defendants 2 to 25 in the suit. 
The first defendant died lite, and defendants 26 to g1 were brought on records 
as his legal representatives. 
The plaintiffs claimed that they and the contesting first defendant owned the 
ee ee eee 
sion of the plaintiffs’ share mentioned above. In equity, the properties alienated 
by the first defendant to the alienees might be allotted to the fit defendant, an 
ting co-sharer. There was also a prayer for directing accounts to be taken 
of the income from the properties from the date of the plaint. 


In the lower Court, except defendants 1 and 16, the other defendants remained 
ex fie The first defendant, the main contesting defendant, pleaded that Sabia’s 
fa Mohammed Nooruddin spent a great deal of time in Isles, which term 
appears to refer to Borneo, Sarawak and other Islands in Indonesia. There he 
married under Mohammedan Law, a local lady Masma and had a son Yousuff by 
her. This Yousuffis alive. The first defendant contended that under’ the 
Mohammedan Law, it was Yousuff who would succeed Sabia on her death and not 
her paternal uncle Mohammed Ali. This Yousuff is her consanguine brother and 
therefore should succeed to the properties and not Mohammed Ali. The first 
defendant also pleaded that in any event, his possession was adverse for over the 
ratutory period to the plaintif and he has acquired iptive title. On the 

he contended that the suit was to be dismissed. The sixteenth 
a ied ir be ase eneceu © sare ore Gur, 


The learned District Judge, after an elaborate trial, found that there was no 
satisfactory evidence to prove the existence of Yousuf, the alleged consanguine 
brother of Sabia, and that therefore it would follow that Mohammed Ali as heir, 
was entitled to succeed her along with her husband. We find on a full considera- 
tion of the evidence that this findi is correct. Learned Counsel for the respon- 
dents was also not able to displace serch Socata T a el Seas But 
the learned District Judge found that, notwithstanding the con ce by Moham- 
med Ali of his share of the suit eina of Eenibit to Noor Mo on 5th January, 
1932, by a sale-deed the original of Exhibit B-36, the possession of the first defendant 
must be considered as adverse for over the statutory period and that therefore the 
first defendant acquired title to the suit He ead The plaintiffs’ suit was dis 
missed with costs of defendants 25 to 31, egal representatives of the first defen- 
dant who died pendents lite. 

Learned Counsel ee for the plaintiffs-appellants before us con- 
tended that, in view of finding of the lower Court that Yousuff’s position 
as the co e brother of Sabia has not been established, it would Slow that 
Mohammed Ali became her co-heir along with her husband the first defendan 
et pee rr pecan epic pp eh ke ` Learned Co 
for the appellant relied upon the legal principle which has particular relevance to 
Mohammedan Law, that the posession of a co-heir or co-sharer must be presumed 
to be that of the other co-sharer and the onus lies on the co-sharer who claims to 
have perfected title by adverse possession to establish his claim. The learned 
District Judge, in paragra Parserape 26 of the judgment, has referred to a notice Exhibit 
B-37 which Mohammed sent to the first defendant immediately after the sale 
on 5th January, 1932, informing him of his sale to Noor Mohammed. To this 
notice, the first defendant sent a reply notice Exhibit B-38 to Mohammed Ali. 
Bat this was returned unserved. At DE aDuut the giria sine, the first defendant sent 


acknowledgment Exhibit B-41 shows that Noor Mohammed received it. The 
learned District Judge found that the notice which the first defendant thus gave 
both to Mohammed Ali and Noor Mohammed amounts to unequivocal repudia- 
tion of the co-sharers’ title firstly of Mohammed Ali and after bim of Noor Moham- 
med. According to the learned: District Judge, the possession of the first defendant 


-- after such repudiation must be treated as adverse to the plaintiffs. He also referred 


to the fact that the first defendant was able to prove that patta for the lands had been 
transferred to him and kist receipts and house-tax receipts are all in his favour tend- 
ing to show that his possession for over that statutory owe was on the whole 
properties and was open hostile and adverse to the plaintiffs. f 

In view of the fact that the above finding-is the sole finding now under attack 
in this appeal, the scope of the appeal is very much narrowed down. The issue is 
ashort one; whether the transactions covered by the exchange of the notices above- 
mentioned in 1931 between the first defendant on the one hand and Mohammed 


- Ali and Noor Mohammed on the other closely following the sale of one half share 


by Mohammed Ali to Noor Mohammed amount to a clear and unequivocal notice 

by the first defendant to the plajntiffs that he is claiming title adverse to them over 

the whole properties and which would enable the commencement of adverse 

Pence ais in favour of the first defendant, from the date of the above said notices. 
After 


discussing the evidence the Court proceeded). ; 

There are ample grounds to hold from a perusal of the above evidence that the 
assertion made by the first defendant denying the title of Mohammed Ali in 1932 when 
the notices were exchanged, was not an unequivocal assertion of hostile title in himself 
to the whole property. First of all, he did not claim in that notice title to the entire 
properties. He oediad that he had only a share, the other share belonging to 
another heir of Sabia, whether it'be Yousuff or Mohammed Ali. Secondly, even 
his denial of Mohammed Ali’s title was equivocal. It is clear from the admission 
of the first defendant that Mohammed Ali except to file an affidavit for being added 
as a party, did not file any written statement in the suit and did not do anything 
to make out his title. Obviously the plaintiffs were not interested in setting up any 
title in Mohammed Ali. The first defendant says that they had opposed Mo ed 
Ali being added as a party. Though the first defendant in his deposition stated that 
he too filed a counter opposing the impleading of Mohammed Ali, he was unable 
to file a copy of the counter. It is, therefore, legitimate to infer that at the ap 

gee, he ue ol gotune ge owo ea in the appeal, the first defendant 
actively supported the claim of Mohammed Ali in order to get a decision in favour of 
himself and Mohammed Ali and non-suiting the pan i Such a decision was 
giva by the appellate Court. During the stage of the further second appeal also, 
It appear the first defendant did not object to the right which the appellate ` 
Court i in Mohammed Ali to a share. When questioned on this point, 
the first defendant stated that he did not remember whether he raised any objection 
in the High Court in regard to this. Therefore, at the second appellate stage, the’ 
first defendant must be presumed to have supported the position of Mohammed 
Ali as a co-heir in erence to Yousuff. It was only during the ency of the 
second appeal in the h Court, on aT eae Mohammed Ali had made a 
conveyance to Noor Mo ed, Noor Mo ed being the son of Sabura 
Ammal, the party who opposed the first defendant in the prior litigation, that the 
first defendant decided to reverse his stand by refuting both Mohammed Ali, and 
Noor Mohammed’s title. This would clearly show that at the relevant period when 
the notice was issued, both before and after the notice the first defendant was taking 


conflicti itions for the purpose of ing a tactical advan in the litigation 
between ve and Sabura ‘Aramel. “Theeebire the denii of the “ile of 
Mohammed Ali and of Noor Mohammed by the first defendant in the notices sent / 
at that period, cannot be construed as an unequivocal declaration of a title in himself 
to the exclusion of the co-sharers: The learned District Judge has dismissed this 
conflict in the attitude of the first defendant by a laconic observation: á 


“ What exactly the ist defendant meant by this hide and seek is not clear.” 


, 
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. _ But the lower Court has failed to notice that a party who sets up a hostile title 
to the exclusion of co-heirs must be definite and unequivocal in his assertions. But 
when the assertions are in the nature of “‘ hide and seek,” that is to say, mutually 
contradictory and merely intended for the purpose of taking a tactical advan 
out of a litigious situation, dp cannot be considered as ag aerian che Barile U 
adequate for the purpose of poorest starting pore i Ane aegraign of title 
by adverse possession against co-sharers 

We will refer briefly at this to the law on the eee ee 
decisions cited at the . I | Reddy v. Lakshmi Lakehead Reda’ the Supreme 
Court observed at page 202 thus: 

“There are cases which have held that adverse possession and ouster can be 
inferred when one co-heir takes and maintains notorious exclusive possession in 
assertion of hostitle title and continues in such possession for a very considerable . 
time and the excluded heir takes no steps to vindicate his title. Whether thas 
line of cases is t or we need not pause to consider. It is sufficient to 
notice that the Privy Co in N. Yarada Pillai v Jeevaraihnammal?, quotes 
paler ace ghar alan a a pa 


(See also: Goede Rao v. Rajabai®\, It may be further mentioned that it is well 


< settled that the burden of making out ouster is on the person claiming to displace 
the lawful title of a co-heir by his adverse poæession.” 


This Court in Md. Kalibe Rowther v. Md. Abdullah Rocother®, observed thus: 


“Itis when acts are clearly proved on the part of the co-sharer in possession 
ijbiah woal bs EEan Vi a AS see entitled to any 


or interest in any part of the property, it can be said that any question of ouster 
of the co-sharers not in posession can arise. In the absence of such ouster 
there will be no room for adverse posesion or prescription in favour of the co- 
sharer in possession.” ¢ 

As to the aliences from a co-sharer especially when the co-sharer is Moham- 
madan, dii ie what the Bench observed: 


** Neither on nor on authority can an alienee from a co-sharer more 
especially when he is a Mohammedan, be regarded as standing on a special foot- 
ing differen from the position of his alienor. It is clear that what the co-sharer 
alience 1s his right, title and interest in his share which will take 
with i also the right to sue for partition and recover separate possession of such 
share. If the co-aharer who was the alienor is not barred by time because for 
over 12 years he took no action either to share possession of the pro or income 
or sue for partition there is no princi Pie why hitalicties & ould be placed 
on a different footing: Inv the ‘shecnce’ of the dedant establishing Guster of 
eid avon the defendant’s plea that the suit was barred by limitation cannot be 
accepted.’ 

We wish to note in particular the observation that the assertion of a co-sharer 
in” possession for a hostile title should be such as would be inconsistent with any 
ee ee ee It would thus be clear that the co-sharer 

ion may not admit ttle of a particular co-sharer, because in his view the 
el co-sharer is somebody else, and not the co-sharer who puts forward his title. 
In such circumstances, the co-sharer claiming adverse title must be considered as 
not having put forward his title to the whole property, excl the title of any 
other ; he should be considered as only expressing his do tabout the ttl 
of a particular co-sharer who claims such title but he has not gone further and set 
up title exclusively in himself to the'whole*property. In the present case, in the 





1. EU ree 1957) 1 An. W.R. (S.C 4. M MEA: 386 : L.R. 38 LA. 106 : ALR. 
46 : (1957) 1 M.LJ. (S.C.) 46 : (1957) S.C.R. 195. Dal ey 

2. LL.R. 43 Mad. 244:>L.R. 46 LA. 285: TLR. (1963) Mad. 101 : (1963) 1 MLJ. 
38 M.LJ. 313 : ALR. 1919 P.C. 44. : a 

3. 3 P. & D. 53. 
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notices of 1932 the first defendant did not set up title exclusively in himself; 
p conceded the title of Yousuf but without conceding the title of Mobamaied Ali, 
At one time in the litigation at the same as the notice, he conceded the title 
of Mohammed Ali for his own tactical advantage, at another time he disowned it, 
when he, found that Mohammed Ali took advantage of his concession to make a 
con ice of his share to the N ee 
prior litigation. In Salhun v. , the Lahore High Court observed: 
' i PEER EAN STEN E ETE claiming to do so in the 
` character of a sole and exclusive heir, he cannot be deemed to be in adverse posses- 
sion, because, such a statement is vague and does not contain any amertion of 
- hostile title which in law would amount to ouster. Nothing short of ouster or 

equivalent to ouster can make such claimant’s possession adverse.” 


aragi J» in Ameer Bibi v. Chinnammal?, after reviewing the authorities 
s : 
l + Thonan of posakio by Gus aoit to beai edverse nd be e 
rights of the other co-owners must be such that one can infer from it an intention 
fash porion et PORON #0 Keen cat We others tn dimes en ofan exclneye end 
hostile title in himself to the property.” 


> This is consistent, if we may say so with our view stated above that the-co- 
owner’s assertion of a hostile title must be one exclusively for himself in the property. 
It will not suffice if he claims for himself only a co-owner’s right, and for the time 
i expresses his doubt as to who is the person properly entitled to the rights in 
ee E T E TET In mich circumstances thé co- 
owners who is really entitled to the remaining share a cre tiene nese 
be able to establish his title only in subsequent proocodings of rival claimants to 
the title.can claim relief of partition as against the co-sharer who had disputed’ his 
title earlier but who at the same time had not asserted title in himself excl 

to the whole of the property. The latter case does not claim a title by adverse 
possession, because of such assertion alone. 


There are alienations made by both the plaintiffs and the first defendant to’ 
various persons who claim to have obtained possession of the property. But They 
alienations, as found by the lower Court, are all within 12 years prior to suit. 
cannot be ‘used as adequate evidence for proving ouster or adverse pasar ion A fr 
over 12 years by the first defendant. : This position is not disputed b ee che ani a 
at the time of the hearing of the appeal before us. The properties 
aa as pore inthe Bal feces 
proceedings. 


uently, we are of the’ opinion that the a iaro Decals The 
decree of c lower Court is: set aside. ` The: plainti will be given a decree for 
ition and te possession as prayed for. The legal representatives of the 
pasare de cl prada accounts to the plaintiffs of the income from 
roperty, which will be determined in the enquiry for mesne profits to be sepa- 
rately conducted for the purpose.. The appellants will be entitled to the costs of 
Se from the contesting respondents. Costs in, the lower Court will come 
‘out o 


estate. Pe Seat at pale nen aoe A 


ae 
of, 
[S 

P 





PRESENT :—MR. JUSTICE “1. KAMAPRASADA RAO., 
The Proprietor, M/s. Balasaraswathi Motor Works, 
Tirunelveli Jn. ` .. Appellant™ 


D. 
Employees State Insurance Corporation, through the Manager, 
Local Office, Tirunelveli _ ? .. Respondent 
Employees State Insurance Act (XXXIV of 1948), section 2 (12}—“ Factory” —Paid 

apprentice tf can be taken into account for the purpose of the definition in section 2 (12). 

A tices, paid or unpaid, would certainly be included as ns worki 
Aade a oy within ‘ie erans oF Tion (12) ak ibe Betine sae 
Insurance Act and therefore if in any premises or precincts, there are 
working whose numerical s including paid apprentices, is more ape 
on a particular day of the ing 12 months referred to in section 2 (12), then 
the employer thereof would be liable to contribution under the Employees State 
Insurance, Act, . 

A against-the order of the Employees State Insurance Corporation of 

TE (Dotiet Judge) in E.I.O.P. No. 1 of 1966. pa 

K. Hariharan and R. Narayanan, for Appellant. 

Central Government Standing Counsel, for Respondent. 

The Court made the following 


Orxprr.—The appellant is a facto ues its motor works at High Road, 
Tirunelveli Junction, The Manager of the Employees State Insurance Corporation 
applied under section 75 (2) of the Employees State Insurance Act, 1948 (herein- 

referred to as the Act) praying for the reckoning of the actual amounts due 
by the appellant to the Corporation, after scrutiny of their records for the periods 
Becton mothe penton orfa A OUa on to e epee ent to pay an ed koy amount 
of Rs. 550 with interest at the prescribed rate or other reliefs. 

The Corporation’s case was that the appellant’s factory is one which satis- 
fics the requirements prescribed in the Act and as such, the appellant is liable to 
contribute. The A SAES T SE P paa works was not a factory since the 
apenn was employing only 19 wo , and the necessary pre-requisite obliging 

appellant to contribute not being there, he claimed that he application was 
not maintainable. The necessary issues were framed af the learned Employees 
Insurance Judge, who after hearing the parties, came to the conclusion that during 
the period for which contribution, is claimed, the respondent did emp only 19 
workers excluding the apprentices. The result of this finding is that if the paid 
apprentices admittedly working within the factory precincts were also taken into 
consideration, then the number of persons wurking in the factory would be more 
than 20. The Tribunal, however, notwithstanding its finding as above, held that 
the appellant! was liable to contribute because he applied annually for a licence to 
the authorities concerned seeking for permission to employ at one time more‘than 


20 and at another time for the-employment-of not-more than 50 pérsons. 
S a conduct on the of the appellant was in ted by the Tribunal below 
as being consistent with the owner of.a factory employing more than 20 persons. 


He was also of the view that.as the appellant pajd such contribution for a period 
earlier than the period in, tion he was. liable to pay such contribution for -the 
subsequent as well. Itimately, he directed the appellant to pay the ad hoc 
amount af Ba. 550 and cost#. As against this, the Motor works have preferred this 
.. It is unnecessary to go into the question. whether the mere fact that an em 

secks-a licence-to-employ~persons-more -than -20-in-number-would be. mice. to 





* A.A.O. No. 204 of 1966 > - -24th September, 1969.: 


employer would orp him from contending that he was not liable to pay for the 
subsequent year. ese two points, I refrain from considering, because they do 
not strictly arise in this case in the view that I intend taking. The sole question 
that survives is whether a ps apprentice ought to be taken as a person working 
inside the factory within the meaning of section 2 (12) of the Employees State 
Insurance Act, 1948. Section 2 (12) defines a ‘ factory ° as meaning any premises 
including the precincts thereof whereon 20 or more persons are working or were 


working on any day of the preceding 12 months. We are not con with the 
later part of the section. is sub-section has been amended in 1966 and in the 
instant case, we are not concerned with the amended definition as . Therefore 


it has to be found whether the language of section 2 (12) of the Act would take into 
its fold ‘ paid apprentices ’ who are undoubtedly persons who were working within 
the precincts of the factory. 

As the words used are ‘ working inside or within the precincts of a factory’, the 
emphasis is only on the exercise of the labour by the person concerned. He may 
be an apprentice, paid or otherwise. He may be one who works inside the factory 
for love of labour or he may be a person who is recciving consideration therefor. 
Nevertheless, he satisfies the literary meaning of the words employed by the Legis- 
lature in section 2 (12), namely, a person working in the precincts of the factory. 
In my view, no more consideration a to be necessary and it would not be 
proper to draw in analogies from si definitions in other enactments, the pur- 

of which are different and varied from that of the Act under consideration. 
t would sometimes lead to an anomal ee ee Ee paaa lar 
subject with reference to and with the adopted in similar or allied legi 
lative enactments. I, therefore, conscientiously retain from referring to 
enactments which refer s wori ee Pirs “workmen.” Thus in 
ted, it appears to me to be clear i t if in any premises or precincts, 
are persons whose numerical is more than 20 on a partitular day of the 
preceding twelve months referred to in section 2 (12) of the Act, then such a 
would undoubtedly be one which satisfies the meaning, requisites and spirit of 
section 2 (12). 

If authority however, is needed, our Court in Regional Director, loyess State 
Hanae e Saas Nai eerie ear thse “eee 
the, said Act would include within its scepe a paid apprentice as well. If, 
an employee, defined in section 2 (9) would take in a paid apprentice, for a greater 
mas ie Woe ee ee ee Y is working inside a 
factory would enfold within its gulf even paid apprentice. 

The learned Judges constituting a Division Bench in Employees Stats Insurance 
cf cara M. A. R. Siddqus*, considering the scope of section 2 (12) observed 
as follows: 

“Tt is clear from the definition contained in section 2 (12) that it does not 

speak of persons working for wages as such. So long as the number of persons 
working on the premises, is twenty, or more, the premises is a ‘ factory falling 
_ within the definition, it being immaterial whether those persons so working are 
paid ,wages or not.” i < 
. This ratio is indicative of the principle embodied in the definition that it is 
only the aspect of working inside the factory which is relevant'and not whether the 
worker is paid as an employee or as an apprentice or not paid at all, 
- In Bank Silver Co. v. Employees Stats Insurance Corforation*, the Bombay High 
Court took, with teat respect to the learned J no doubt a liberal view but a 
correct view, on the aspect under consideration. Court said that the definition 
of ‘ factory ’ in the:Act is not by-reference to the number of employees who work in 
eee ee ne a aa a 


—1— LLR. (1960) Mad>322-+-1960) + MBI, -- -2A kR. -1965-Mys- 71- 
257 : (1960) %L.LJ. 629, 705. 3. (1964) 2 LLJ. 591. | 
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the factory but by reference to ‘persons’ who work in the factorys When the 
Legislature has taken care to use the word ‘‘ worker ” in section 2 12) and defined 
an employee in section 2 (9), then each sub-section has to be dealt with ind 
dently of and ds hors each other. Ta this views T aan of the opinion dhat APPR RGE; 
paid or unpaid, would certainly ys ee e ee e a 
within the meaning of section 2 (12) and the employer is liable to contribute on that 
basis. The Court below, though for a different reason, with which I do not 
upheld the obligation of the a t to contribute. E or athe reoni Upi 
the order and dismiss the a There will be no order as to costs. 


V.K: maemae Appeal dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—~Mr,. Jusriag K. S. RAMAMURTI. 


The Coimbatore Cotton Mills Ltd., Singanallur, Coimbatore, ob tl 
paras MIE R Beema Naidu & Co. by Partner 
R.E ; .. Appellant® 
z 2. 
The Uppilipalayam Panchayat by its President Uppilipalayam 
vilage. Singanallur Post, Coimbatore ; i 
Madras Public Health Act (II of 1939), ssction 25—Interpretation—Water tax 
levy af —Panchayat to have a concrete water supply scheme—Collection of water tax en-mass, 
if justified. 


The question of what rent aiena tenant would pay to a buildi cannot 
be answered in the abstract woùld depend upon the particular 

and where it forms part of a Mill a rough and method of doubling the tax 
cannot be justified. The question is not whether plaintiff’s Mill which is a 
commercial concern can afford to pay the enhanced tax but whether the panchayat 
has adopted the proper procedure and gathered the necessary data for fong 
the value, whether it is capital value or rental value. The evidence shows that 


the panchayat did nothing of the kind. 


A careful scrutiny of the sub-tections of section 25 of the Act shows that the 
Panchayat must have a concrete scheme, an estimate of the actual expenses and 
the recurring expenses etc. so that the total capital investment and the recurring 
expenses, may be recovered from the rate-payers in a phased programme. 
Section 25 does not permit levy and collection of water tax en-mass, merely to 
is cn pre epee Fae ear fay t and the Government later 
on to decide in what manner accumulated should be utilised. The 
ey of water tes calealaten ab ae pes coat of the property tax, is therefore clearly 


Appeal against the Decree of the District Court, a ee dated 14th August, 
and passed in Suit No. 310 of 1963, prefe erred against aig decree of 
the urt of the Subordinate Judge of + Orgel Sar No. 233 of 1961. 


S. Tyagaraja Ayyar, for Appellant,’ 
K. Gopalaswami, for Respondent. 
: . The Court delivered the following a 
Jovcumer.—The plaintiff, the Coimbatore Cotton Mills Limited, who failed 


Pat ae es 


in the Courts tiie of the ellection The plaintiff filed the suit questioning the 
‘legality and validity of the so gle shew ened 5,999 by the defendant, the 
U a a ba ite he pote Dee water-fax for the half year 


January, 1960. The plaintiff is a limited com owning a cotton 
Sa in the Tenin of the defendant-panchayat. The tax of the building was fixed 


ee ee ee eee eee 
*-B.A. No. 1178 of 1965. we a 4th December, 196. 
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a total tax of Rs, ae ae .14 nP. and the same has been collected by the Panchayat. 
In 1959, the panchayat with a view to improve the facilities for drainage, water 
supply, medical aid, ope e etc., a resolution, Exhibit B-2, dated 11th 
August, 1959, increasing the pro tax, the increase in the property tax to come 
into effect from ist April, 1960. e resolution has fixed an enhancement of 10 - 


_per cent, over the then existing tax in respect of ings where the assessment 
exceeded Rs. yee Sere in the previous years. e panchayat also levied 
water tax of Rs. 1,974.46 on a basis of 25 per cent. of the tax levied 


under section 25 of e Madras Public th Act. ee ee 
sum of Rs, 10,109.70 nP. Sn Slee he miat ee Be Se . questioning 
“the enhancement of property tax and the levy of water tax. trial while 
holding that this is a case in which the civil Court’s jurisdiction is not ousted, awarded 
no relief to the plaintiff in the view that the levy of the additional tax was justified. 
The appellate Gourt made a thortwork of tg matter by bolding that the civil 
Court’s jurisdiction is ousted tho a superficial manner it has upheld the view 
of the trial Court and dismissed aapeli a 


At the outset, SE tgctinceeeary to monton that Inds nobalgeneral ennial 
enhancement o” general revision but it is an enhancement of tax in e mid term 
based upon the resolution of the Poe The Panchayat passed a resolution 
on 11th August, 1959, that to provide facilities for drainage, housing scheme, medical, 
electricity, education etc., the Panchayat was increasing the property tax and to 
this resolution a list containing 20 items grading for enhancement. The list of 
20 tems states: 


I. Above Rs. 20 but below Rs: go Re. 0-75 
2. Above Rs, 30 but below Rs; 49 Rs. 1-00 
3. . 40 but below Rs. 60 Rs, 1-50 ` 
4 60 but below Rs; 80 Rs, 2-00 ' 
5. : 80 but below Rs. roo Rs. 2-50 
‘ 6., . 100 but below Rs. 120 Rs. 3-00 ai 
4 120 but below Rs. 140 Rs. 9-550 > °° = ° * 
8. 140 but below Rs. 160 Rs. 4-00 
9. 160 but below Rs. 180 Rs. 4-50 ae 
10. 180 but below Rs. 200 Rs. 5-00 a3 
IL 200 but below Rs. 240 Rs. 6-00 i 


240 but below Rs; goo Rs. 7-50 
goo but below Rs. 400 Rs. 10700 
400 but below Rs. 500 Rs; 15-00 
500 but below Rs. 600 Rs, 20-00 
600 but below Rs, 700 Rs. 25-00 
700 but below Rs. 800 Rs. go-00 _ 
18, 800 but below Rs. goo Rs. 40-00 
1g. . goo but below Rs. 1000 Rs, 50-00 
20. Over Rs. 1,000 for every Reg ane para trea ee Re calculated at 
10 per cent. 
It will be noticed that the panchayat has merely fixed a progressive rate in the 
enhancement and admittedly thereof has been no re-valuation either with reference 
to the rental value or the capital value. Prior to Exhibit B-2, the appellant j 
payne 5 bet cnt bf the rental value and tow it lias been inereseed to 10 per cent, 
$ evidence adduced on behalf of the Panchayat does not show how the value was 
fixed and in cross-ceyamination D.W. 2, the tive Officer of the Panchayat 
Easel Mil oi pros hth ae we fr bute pros and 
market value. - The’ Mill contains portions which are used for business 
some portions for residence and portions which are not let out at all. alle “Ths cam 


of the appellant is that even assuming that tie Panchayat i outdid to adopt the 


12. 
13. 
I4. 
I5. 
16. 
17. 
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progressive rate and increase 10 per cent.in cases where the annual rental value is 
over Rs. 1,000. the Panchayat can do so only after determining the value of the 
pro as on the date of enhancement w on the basis of rental value or on 

is of capital value. It simply took the value as was in 1954 when it levied the 
tax to Rs. 4,110-14 nP. and doubted it. 


The matter was adjourned repeatedly at the instance of learned Counsel for 
the Panchayat to explain and furnish data on the basis of which this enhancement 
of 10 cent. was made and no particulars could be furnished. It was clear that 
what tic Panchayat did was'ouly wieke Gi annual value made in 1954 and the 
property tax then levied and then double it. I am of the view that this is clearly 
wrong and the enhancement of the tax cannot be justified. Learned Counsel for 
‘the appellant urges that in the case of buildings, there is depreciation year after 

and in fixing the value, allowance will have to be made for the depreciation. 
Further where the property in question is a business premises like a , annual 
rental value does not increase and a hypothetical tenant would not pay any increased 
-rent even if there should be increase in the rents of other buildings in the neigh- 
bourhood. The question of what rent a thetical tenant would pay to a buld. 
ing cannot be answered in the abstract and. hee Soe be De pariar 
` building and where it oina part of a Mill a rough and ready method of doubli 
the tax cannot be justified. ¢ question is not whether the plaintiff’s Mill whi 
“is a commercial concern can afford to pay the enhanced tax but whether the 
Panchayat has adopted the proper procedure and gathered the necessary data for 

fixing che alae ether it 18 ca een value. The evidence shows 
fas the Pacha ci ace the kind. 


Next is the legality of the levy of water tax calculated at 25 per cent. of the 
perty tax. For this the Panchayat relied upon section 25 of the Madras Public 
Heth Act, 1939, the relevant portion of that section being in these terms: 


“ (1) Any local au nu ey with the previous sanction of the Govern- 
ment, and shall, if so by th em, levy within its area or any part the-bof, 
any tax which may be necessary providing water supply in such area or part. 

on Any tax levied under sub-section -(r) may be a new tax levied on 

assessed and realized in such manner as may be sanctioned or directed 

ty te o os saad bea ck ce adil ee Teele oy be 
taxation specified in any law for the time being in force governing the local autho- 
rity concerned in which case all the provisions of such a law relating to the inci- 
dence assessment or realization of a tax under such head or in any manner con- 
nected therewith shall be applicable to the tax or additional tax, with such 
modifications and restrictions, if any, as may be prescribed. 

Ac (a) The rates at which any tax may be levied under this section shall 

determined by the local authority with the previous sanction of the Govern- 
ax cies ee ue vied oe eal aie chan Gece. and by 
the Government in case the tax is levied at their direction. 


, Oe a iy may W the previous sanction of the Govern- 
Sen cara ana Raa alter the rates at which any such tax is to 


pa (2) Evry local authority levying à tax under this section shall earmark 
the net revenue therefrom for expenditure on the execution, maintenance and 
improvement oF works of water-supply in the local area or part thereof within 
which it is levied. 

(6) Such gy nore enor aa with such orders as may 
be issued by the Government in 


(Sub-section (5) omitted). 
The sinon of the Government is Exhibit dated ast March, 1950 which is 
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ORDER 


“ Under section 25 of the Madras Public Health Act, 1939 (Madras Act IM 
of 1939), the Government accord sanction to the levy the Upplipalayam 
Panchayat in Coimbatore, of a water tax at 25 per cent. (Twenty five per cent.) 
of the house tax levied tax in the area, with effect from ist April, 1960. 

(By order of the Governor) 
(Sd.) Subrahmanyam, 
Deputy Secretary to Government.” 

After securing the sanction of the Government, the Panchayat merely published a 
general notice under Exhibit A-4, dated 26th March, 1 levying the water tax 
on the abovesaid basis. The plaintiff objected to the enhancement of the property 
tax and the levy of water tax and his ap to the Panchayat was dismissed under 
Exhibit A-7, dated 16th January, 1961, m these terms; ` 


“ The Panchayat in its resolution No. 265, dated gth December, 1960 has con= 
firmed the tax oF Rs. 10,109-70 on the above assessments.” 


The plaintiff issued the notice, Exhibit A-8, dated the 17th February, 1961 questio- 
ning the legality of the enhancement of the property tax and the levy of the water 
tax. In ph 6 of Exhibit A-8, while questioning the levy of water tax it was 

i y mentioned that that there was no scheme as such for the panchayat for 

water supply and that there was no water ly by the Panchayat to the Buildings 
oe aren To this a cryptic reply was sent by the Panchayat. Kahin A-o: dated 
rgth April, 1961 as follows: Š 

“I enclose herewith a copy of resolution No. 396, dated 27th February, 1961 
of this Panchayat in which the Panchayat has resolved that the levy of house tax 
Tabee Maly Tiisa, have bees Sed aroia o wo jouer of Pandaya 

ubilee Limited, have ing to powers of Panchayat 
are under the Madras Village Panchayats Act, 1950. Further the levy of 
water tax has been made on the orders of the Government in G.O.Ms. No. 903, 
Health, dated 21st March, 1960. 

In this connection I wish to-bring to your kind notice that the annual rental 
value which was existing prior to ist April, 1960 to the Mill buildings has not 
been enhanced. The Panchayat has revised the rate of house tax at 10 per cent. 
instead of 5 per cent. on the existing annual rental value of the buildings whose 

` annual rental value is above Rs. 1,000. According to the revised schedule of 
rates the mill buildings have been assessed with effect from 1st April,1g60, with- 
out any rise made in the valuation to that of the previous valuation.. 

In the above circumstances, I wish to inform you that the levy. of house tax 
including water tax on mill buildings is in order.” © 

So far as the levy of water tax is concerned, nothing was mentioned t merely 
to refer to Exhibit B-g, the sanction of the Government authorising ihe Panchayat 
to levy water tax under section 25. Whether there was any proposal or scheme 
for water :upply, when it would materialise etc, nothing was stated and the state- 
ment in Exhibit A-8 that the plaintiff’s premises did not receive any water sup 
was not denied. In paragrap 7 in the plaint it was dice ow mentioned IPA 
there was no scheme as such by the defendant for any'supply of water, that the defen- 
dant was not at all supplying any water to the laine and that the plaintiff had 
made anganan for water supply to their Mills at enormous cost of their own. 
In paragraph 7 of the written statement, it is simply stated that “ the Panchayat is 
contemplating taking up of water supply scheme and that it is not correct to say 
that water tax could not be levied without supplying water to the'plaintiff.” . j 
The contention of the learned Counsel for the appellant is that the Govern- 
ment, under section 25 of the Madras Public Health Act caw sahction the levyiar | 
property tax only for providing water supply and that theré should'be-a presens ` 
existing scheme to implement which ( it may in future) finance may be requi 
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red and the Panchayat authorised to water tax under section 25. Learned 
Counsel for the appellant did not wake up ¢ extreme contention that it is only after 
the scheme is actually worked out and only after water is supplied that tax can be 
levied. But he advanced the limited contention that even when the Panchayat 


can be authorised to levy water tax for iding water , the Panchayat 
must have a scheme which it has considered and TESO. and only 
then it can approach the Government for sanction under section 25. other words, 


the contention of Mr. M. S. Venkatarama Iyer, the learned Counsel for the appellant 
is that i is not comp: t-nt tothe panchayat to merely ask for sanction under 
section 25 with some vague general idea to provide a scheme for water-supply. 
“There must be a concrete scheme which must have neen considered by the Panchayat 
on its merits and then to implement that scheme and for finance the Panchayat 
approach the Government under section 25 even though the actual water- 
supply may be in future. On this aspect too, the hearing of the second appeal, 
was adjourned on several occasions to enable the Panchayat to place the records 
and furnish the materials on the basis of which the Government gave the sanction, 
Exhibit B-3, i.e., to show whehter the Panchayat has any concrete scheme. It is 
clear that the Panchayat till now has no such scheme. In fact, Exhibit B-5, the 
communication of the Government to the Panchayat dated 27th December, 1961, 
ee ee? ee ee ee ee 
of a water supply scheme and the Government had written that the estimated cost 
of Rs. aooo lor the fecsHieation af the ik heme itel should be borne by the 
Panchayat. The Executive Officer who has been examined as D.W 2 had not 
Sire ny DEE ieee on Ie epee oe te Maes cree ove ee 
main complaint of the plaintiff. My attention was not drawn to any decision in 
which the Government had acted under section 25 even before the Panchayat 
has investigated into the matter and has resolved upon a particular scheme to secure 
ty. The decision in Municipal Council v. Prasadarayadu’, is easily dis- 
tnguiahable a as that dealt with a case under section 81 of the District Municipalities 
Act where the language is, “ hereafter to be provided.” 

There is also the further fact that no data has been furnished by the Panchayat - 
as to how water tax was fixed on the basis of 25 per cent. of the pro tax and 
there is no material to indicate that the Government bestowed any t in the 
matter in sanctio at this percentage which is undoubtedly stif and high. 
A careful scrutiny of the sub-sections of section 25 of the Act y vey ai that the 
Panchayat must have a concrete scheme, must have an estimate of the actual 
expenses and the recurring expenses, etc. so that the total capital investment and 
the recurring expenses, may be recovered from the rate- in a phased pro- 
gramme. In my view, it is absolutely necessary that must be a concrete 
scheme and an estimate and everything should be placed before the Government 
who is the ultimate authority to sanction the levy of the tax. Sub-+tection ( 
indicates how the total sum collected by way of water tax should be dealt with; it 
shows that the tax collected will have to be earmarked. a 
levy and collection of water tax en-mass, merely to be kept by the Panchayat leav- 
ing it to the Panchayat and the Government later on to ide in what manner this 
accumulated fund should be utilised. It must be borne in mind that the tax levied 
in pursuance of section 25 of the Public Health Act is a separate tax for a-definite 

. It is unlike a general enhancement of tax for augmenting the revenues of 
the Panchayat when the eral expenses are While it is necessary 
to avert dhe Panchayat with owes oo Ie ae ates Wes ae ober ina ob rece 
sanction from the Government under section 25, tho it may not result in a 
sent or immediate prospéct of supply of water, it is, however, essential that 
should be a concrete scheme, a rough estimate, concerning the details of the scheme, 
when it is expected to materialise, what, its recurring charges would be and the 
impact,of the financial burden upon the rate-payers. In my view this is the mini- 
. mum which is i i under edon 2, of the Ace -Neither the- Panchayat nor 
. the Government bestowed thought on this aspect. The levy of the tax in 


1. AIR. 1936 Mad. 857. 
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question is illegal and clearly without jurisdiction and a suit in a civil Court ane 
tioning the legality of the levy is undoubtedly competent. 

For all these reasons, the second a Gn es and the suit is decreed as 
prayed for with costs in all the three Courts 

Leave refused. 

V.M.K. Second Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mer, K. Vermaswami, Chief Justice ao Mr, Josrics B. S. Soma- 
"P, V. Natarajan .. Appellant* ` 
re v. ; 

The Revenue Divisional Officer, Gobichettypalayam and others .. Respondents. 


Madras Hereditary Village Offices Act (LIT of 1895), sections 6 (1), 10 j a 29 T 1)—Scops— 
: Hereditary principle, Supremes Court down as violating Article (1) of the 
der are ies pars r to hereditary ts, regarding ` them as non-her 
— Effect oppaat tis Boat Ress abemi IN onde of Us Diaria Keene 
Officer, if competent—Board’s Standing Order 148 (7) and 156 (3).. ; 
The Supreme Court having set at ht the-hereditary principle contained in 
section 6 (1) of the Madras Heredi itary Village Offices Act, 1895, the Collector 
is enabled under section 10 to make the a TOR to ‘the hereditary office, 
regarding it as non-hereditary. -These o which were governed by. the 
statutory provisions would not, by the striking down of the hereditary principle, 
become non-statutory offices in order to attract, the procedure prescribed by 
B.S.O. No. 156 applicable to appointments to non-statutory offices, in the sense-of 
offices not governed by any statute. It is B.S.O.No. 148 (7) providin for S 
, appeal that governs the matter. Therefore, the second appeal filed the 
f DE the Board of Revenue against the order of the District Revenue 
‘ was incompetent, = -,, E, 





Appeal under clause 15 of the Letters Patent against the order of the Honour- 
able Mr, Jurice Lamail dated 29th A , 1969, and made in the exercise of the 
Special Original Jurisdiction of Court in Writ Petition No. 2791 of 1967 
presented under Article 226 of the Constitution of India to issue a writ of certiorari 
calling for the records relating to the order of the Secretary to Government. Revenue 
Department, Fort St. George, Madras, in Memorandum No. 35066-21/67-2, 
dated 4th September, 1967, confirming the order of the Board of Revenue in B.P.Rt. 
No. r099 (A) 1 dated gist March, 1967, and quan the said order made therein. ,’ í 


S, Ramalingam, for Appellant. : Sa , ms 


D. Raju, for Government Pleader, for Respondents. ort ‘ oe 


Jk rekav anny sit a AHi Ey 


: rane 
Village in e iie Taluk. The Te appellant who was one of the pated 
‘canta, however, succeeded in his appeal and he was appointed by the District 
Revenue Officer to ` E pr Ban ct Reece There was a 
ae by the dent to the Board of Revenue which reversed. the 

order of e District Revenue Officer and restored that of the Revenue Divisional 


1 


1 
4 


è 


‘Officer. The appellant’s petition under: Article 226 of the Constitution to quash } 


the Boatd’s order having failed he has preferred this appeal. 


T SWA. No. 415 of 19690 ae epee io 
; ce 


i f 
j 
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So far as the comparative merits of the fifth respondent and of the appellant 
are concerned, that cannot properly be the subject-matter of review in writ juris- 
diction, and, in fact, no attempt has been made for the appellant to review the 
merits. The only question pressed before us is as to the maintainability of the 
second appeal betore the Board. ee ee i ce 
of opinion, Kailasam, J., taking the view in Writ Petition Nos. 9 and 3917 of 1967 
that no second appeal lay, and, Ismail, J., on the other hand, being of the view, 

the instant case, that a second appeal would be maintainable. 

1: The hereditary Village Karnam having resigned, his son, who was a minor, 
r appointed to the ae with a deputy. On 6th December, 1960, the Supreme 
, [Oourt in Dasaratha Reo v. Stats of Andhra Pradesh}, held that section 6 Q 
‘| of the Madras Hereditary Village Offices Act, 1895, violated Article 16 (2) of the 
,] Constitution. Thereafter, pursuant to general instructions issued by the Board of 
Revenue, it appears the post of the Karnam was regarded as vacant and 
applications for filing it up were invited. Ismail, J., considered that the hereditary 
principle having been set at naught by the Supreme Court, regarding the office 
See oa oe ee ee RT 
‘Officer would be com: t before the Board, under B.S.O. No. 156 (3). He was 
also of the view that the in the office of the Village Karnam being a per- 
manent one, although the appointment of the fifth respondent was temporary, it 
would not be regarded ' as a temporary vacancy, in which case, no a would 
lie even in the firat instance. e learned Judge construed B.S.O. No. 156 (3), 
particularly in the light of the first sentence therein, and, was of opinion that it 
sustained the maintainability of the second appeal before the Board. Railaiari des 

in the earlier case, took just the opposite view that no such appeal lay. 

The Madras Heredi Village Offices Act, 1895, provided for succession to 
certain hereditary village ofices in the Presid snd ier b ing and disposal of 
claims to such o or persons to hold such o or the uments annexed 
thereto as well as for the appointment of persons to hold such offices and the control 
of the holders of the offices. Section 3 mentioned two classes of village offices to 
which the Act applied. Section 6 (1) contemplated amalgamation of two or more 
villages into a single new village and the manner of filling up the peas) Poet 
It proceeded on the basis that on such amalgamation the offices would come 
to an end that a new office for the new vi would be created and that in choosing 

to fill the new office the Collector should select the persons whom he might 
consider the best qualified from among the families of the last holders of the offices 
which have been abolished. The Supreme Court struck down sub-section (1) of 
' the section on the view that the hereditary principle- implied in the procedure to 
be followed in filling up the office was in conflict with Article 16 (2). Observed 
the Supreme Court: we i C 
“* There can: be no doubt that section 6 (1) of the Act does embody a principle 
of discrimination on the ground of descent only. It says that in choosing the 
persons to fill the new offices, the Collector shall select the ns whom he may 
consider the best ified among the families of the last holders of the offices 
which have been ished. This, in our opinion, is discrimination on the ground 
of descent only and is in contrvention of Article 16 (2) of the Constitution.” 
Section 10 of the Act contained rules to be observed in making appointments to 
the hereditary offices. Sub-section (1) indicated the disqualification to the office 
-and sub-section (2) directed that the succession shall devolve on a single heir accor- 
-ding to the general custom and rule of pri iture governing succession to imparti- 
ble zamindaries in Southern India: We assume that having regard to the 
pee of Dasaratha Rama Rao'v. State of Andhra Pradesh', this provision too will 
bad as being in conflict with Article 16 (2). So too would be the effect of the 
decision on the following sub-sections of section 10, each one of which had been 
, on descent, in a particular manner, to the village office. .- , ; AO W 


* 1. 091) 1 MLJ. B.C) 63 : (1961.1 Am SCR. 931: ALR. 1961 SiC. 364: n 
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The next sections that need notice are section 20 and section 23, of which, the 
former contained the rule making power. We may remark that section 20 does 
not specify power to make a rule providing an appeal though the anara 
would cover maki rules and prescribing the procedure to be followed 
of suits and a Appeals against orders of the Colletor had beem provid 
by section 23 (1). It 

“ From every order a Collector under section 6 or 7, and from every 

decree or order by a Collector in a suit preferred under section 13, an 
appeal shall lie, within one month, to the District Collector, or, if the said order 
or decree was the District Collector, an appeal shall lie, within three 
months to the of Revenue. The decision, on a , of the District Collec- 
tor or the Board of Revenue, as the case may be, shall be final.” 


There is a proviso to the sub-section which provides for a second a to the Board 
of Revenue agains ‘oka ult prefered under section 15, € but, only in respect of a 
matter out of a suit under section 13, or relating to dismissal or 
removal of vi say samen salable sani SE A 
an appeal has been eee only from an order Collector under section 
an appeal Eai been providod nly frora an orde l in a sult preferred under 
section 13. 

As we said, the vacancy in this case arose because of the application of the rule 
in Dasaratha Rama Rao v, Stats of Andhra Pradesh*, But, on that account, it cannot 
be said that it was one which would have been filed under section 6 1) for, there 
was no amalgamation of two villages. Neither section 7 had any application, and, 
there was no suit either under section 13. The question, ore, arises by what 

the appointment of the fifth respondent was made. Section 10 authorised 
the Collector to fill up the vacancy, but im doing so, he had to comply with the pro- 
visions of the sub-sections. Once the h principle is out of the question, 
the Collector was not under an obligation to follow any of sub-sections (1) to (6). 
In our view, however, aE DON ee ee ee 

Sao tie eae ie Stats of Andhra Pradesh}, could not 
adopt the rules which woul aspom up the hereditary offices. On the fact, 
therefore, that section 10 ed the r to make.the ap aai 
office, regarding it as non-hereditary, Collector to mako the appointment 1 
appears to be warranted by section 23 (1). , 

our attention to section: 20 and section 23, it appears to us to be even 
doubtful wh Se a of the Revenue Divi- 
sional Officer to the District ue Officer. No doubt B.8.O. No. 148 (7) 
provides for an appeal even where the office is hereditary. It says that against every 
Catagreph 1 af tie Hoard Standing Order k angle appeal De a the aeae 
ic Collector ifthe officer making the section is a Diviziona] O 
to the Collector if the officer the selection is a Divisional , OT, 
to the Board of Revenue within the time if the original order had been 
made by she Collector. There is i doa m tiesai than thie perie ted 
there no appeal in regard to appointments made in The rule further says ‘that 
there is no appeal in to a in a vacancy of the description 
mentioned in clause of this 3S Order, and, there is no second 
ap in any case. ° We seed not paire 1o ea nsider whether in view .of the limited 
rule making power under section 20 B.5.O. ‘No. 148 (7) providing fora single 
appeal in matters not covered by section 23 (1) would be valid. “Assuming that «Jit 
is valid, we are of opinion that clearly there is no warrant for a second appeal to 
the Board from an order of the District Revenue Officer in a case of an a 
ment under section 10 (1) without of course following the hereditary principle. = 


The effect of Dasaratha Rama Rao y: State of Andhra Pradesh?, in our view, is 
not to set at naught or render invalid the entire provisions of the Madras Hereditary 


Village Offices Act, 1895, except'section 6 (1), and the related provisions involving 


1. (1961) 1 MLJ. (S.C, 63: (1961) 1 @SCB931: ALR. 1961 8.C. 564, °. > 
Av.W.R. Oa (1961) 1 4.CJ. 310 : (1961) 
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the hereditary principle. It appears to us that, on that view, the office in question, 

when filled, would still be ed by the Act until PEON pare rege case, 

se da uot think that as'a reat Corateiking down section 6 1) in HI of 1895, 

pad ie B.S.O.No. aoe be su ed and B.S.O.No. 156 (1) would become 
been 


applicable to what itary or statutory offices. in hereditary 
o , including that of the Karnam, were dealt with by the Madras Hereditary 
Village Offices , 1895, and those offices which were governed by the statutory _ 


provisions would not, by the down of the hereditary principle, become non- 
statutory offices in order to attract the procedure prescribed by B.S.O.No. 156 appli- 
cable to appointments to non-statutory offices, in the sense of offices not governed 
by any statute. B.S.O. No. 156, harina ee original scheme, is not in our 
opinion intended to cover offices which within the purview of Madras Act II 
1895. The first sentence in paragraph g of B.S.O.No. 156 does not mean or impl 

that it is also applicable to cases by that Act. imants would be enab 
to get redress by the institution of suits under that Act only if the offices were not 
heredi in character. The first sentence in paragraph 3 emphasises only that 

other words, it indicates that appointments to non-hereditary offices 
Oriy will fall within the purview of paragra 3. We are, therefore unable to find 
any justification for the view that ph g of B.S.O.No. 156 would extend also 
to cases normally covered by B.S.O. No. 148 (3) read with section 23 (1) of 
Madras Act III of 1895. 


TBE rest ase Pe ond appel ec Oye en opona heey tone 
‘was incom t. It follows that the order of the District Revenue Officer, would 
stand, appeal is allowed. No costs. 


V.M.K. ees Second Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Presemr :— Mx. Jorna K. N. Moparryar 


Manicka Goundar .. Petitioner® 
v. 

Mannu Ammal . -. Respondent, 

Criminal Procedure Code (V of 1898), section 488—"* Mat ?__. Monthly 


— Award of an annual sum for clothing in addition to monthly allowance—Perfectly 
>. Legal, | 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
ying the Court to revise the order dated 29th April, 1969 of the Court of 

Sub Divisional Magistrate, Villupuram in M.C. No. 107 of 1969. 

A. Nagarajan for A. Raghunathan, for Petitioner. 

Bavanantham for K. Raman and C. L. Vijayaraghavan, for Respondent. 

The Court made the following 


.. Orper.—The order of the learned Sub-Divisional istrate, awarding 
Rs. 25 per annum for clothing in addition to Rs. 20 per month for her maintenance 
is prefectly legal. It may be technically not in compliance with the word found 
in section 488, Criminal Procedure Code viz., ‘ monthly,’ but the learned istrate 
could very well have split this amount in monthly instalments and added that on 
to the amount set apart for maintenance for in my view, the amount allowed sepa- 
rately for clothing ought to be brought under the ambit of the word ‘‘ maintenance.” 
With these observations the revision petition is dismissed. 


V. K. i 





` Petition dimi 





` * CA. R.C. No.795.of 1989.and— ek 
Cri. R.P. No. 781 of 1969. 31t March, 1970, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mnr. Joera K.S. RAwamorti AND Ma. Jusrion K.S. Patantswau, 


Aniline and Chemical Co. proprietors, R. J. Mistro and 
Co. (P.) Ltd. .» Appellant* 


7. 
The Union of India, owners of the Southern Railway and 
another ee 


Railways Act (LX of 1890) (as it stood in 1959), section 72—Red Tariff No. 17—Consign- 
e ae eS ah aa risk rate~ Responsibility of railway— Omis of 
proof. : 
In the case of goods consigned under the owner’s risk, the Railway Administra- 

tion is not responsible for any loss, destruction- or deterioration or damage to 

- goods from any cause whatsoever except upon proof that such loss, destruction 

or deteriroation or damage was due to negligence or misconduct on the part of the 
Railway Administration or any of its servants. In the case of consignment of goods 
under railway risk rate, it is not for the consignor suing to recover damages to 
prove either negligence or misconduct on the part of the Railway Administration 
or its servants. In such a case if the consignor or consignee suing to recover dama- 

proves either non-delivery or damage, it is for the railway to e that they. 
ae exercised the care required of a bailee as laid down in the Contract Act, 
1872. It is the duty of the railway to place all material evidence to find out 
whether it acted in ‘conformity with the relevant provisions of the Contract Act 
dealing with the duties of bailee and in such a’ case, it is incumbent updn’ the 

_-plaintiff to make out that there was want of care or that there was n igence on 

. the part of the railway authorities or their servants or agents. But it is, however, 

not the-duty of the plaintiff to prove how the delay, loss, destruction, deteriora- 
tion or damage was caused. ieee 

Held on facts that the employees of the railway had disregarded several crucial 
mandatory provisions contained in Red Tariff relating to the i of dange- 
rous and explosive , that the fire which destroyed the goods of the plaintiff 
consignéd under railway risk rate was solely due to the misconduct of the servants 
of the railway that the railway failed to discharge its duty as a bailee and that 
the plaintiff is entitled to recover from the railway the value of its goods. 

Appeal against the decree of the City Civil Court, Madras, in O.S. No. 1092 

of 1960. : E 

KE. Kesavanath Davey, for Appellant. 

K. C. Jacob, S. K. L. Ratan and R. Vendantam, for Respondents, `` 
The Judgment of the Court was dêlivered by y ON ey e 
Palaniswoomi, 7.—The plaintiff, afirm doing business in dyes-and chemicals 
+ with head office at Bombay and a branch at Madras, is the appellant. On arst 
March, 1959, the plaintiff’s head office at Bombay consigned 12 drums of hydro 
ean to self to Salt-Cotaurs, Madras. c consignment was booked at 





-*'a pl No. 177 of 1963. >it “ 17th Match, 1969. 
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concerned. Correspondence between the parties and ultimately the plaintiff 
laid the suit on ist May, 1960, alleging that the loss of the goods was due to the 
misconduct and gross negligence on the part of the servants of the 1ailway and that 
due care and caution in handling the had not been bestowed. A sum of 
Rs. 6,048 was claimed as the value of the goods from the Union of India owning 
the Southern Railway impleaded as the first defendant and the Union of India, 
owners of the Central Rail way impleaded as the second defendant. 


The defendants contended that the Enquiry Committee which went into the 
cause of the accident found that the accident was due to causes beyond the control 
of the Railway Administration, that there was neither negligence or misconduct 
a o ee servants, that all necessary care and caution were 
bes in carrying the goods and that the plaintiff was not entitled to any relief, 


The trial Court found that the fire was due to some accidental cause for which 
the railway was not responsible. On the question of value, the trial Court found 
that the amount as claimed by the plaintiff was correct. In the result, the suit 


The Indian Railways Act (CX of 1890) has‘ i several changes from 
time to time. Substantial changes were made by rhe Amending Act LVI of 
1949, which came into force on 1st August, 1950. ere we'¢ several subsequent 
amending Acts which also made substantial changes. But, for the purpose of this 
case it is unnecessa.y to refer to the changes made after 1959, as the consignment in 
question was in the year 1959. - All that is n to.bear in mind is the position 
of the Act as it stood at that time. . Section 59 (4 states that no person shall be 
entitled to take with him, or to 1equi e a Railway Administration to carry, any 
dangerous or, offensive goods upon railway. Section a 47 confers rupon the 

ilway Administration and the Government to make a Clause of sub-section 
(1) of that section empowers the making of rules for decla: ing what be deem 


. 


to be, for the pur poses of the Act dangerous or offensive goods, and for regula 
. Hip CoA a A In exercise of such power, 1 gs hove been wera wil 
regard to dangerous and offensive goods. Such iules are compendiously called 
Red Tariff No. 17 ” a copy of which has been marked as Exhibit B-11 in this case. 
We shall presently advert to the relevant p'ovisions. The Act provides for payment 
of tariff at two rates, o:dinary tariff rate which is called railway risk rate and special 
reduced rate called the owne ’s risk rate. The rate at which tariff is paid has an 
important bearing on the question of burden of p: oof in a case for recovery of 

against the :ailway for loss, dest uction, deterioration or damage to the goods, 
Sub-section (1) of section 72, as it then stood, inter alia.states that the responsibility 
of a Railway Adminjst ation for the loss, dest. uction, deterioration of animals or 
goods delivered to the administration to be carried by railway shall, subject to the 
other provisions-of the Act, be that of a bailee under sections 151, 152 and 161 of - 
the Indian Contract Act, 1872. Section 72 had a sub-section (2) which was deleted 
by the Amending Act LVI of 1949 to which we shall have occasion to refer in due 
‘course. By that amending ‘Act new sections 74-A to 74-B were added replacing 
certain forms which were called risk notes containing terms subject to which 

were to be consigned. In the case of goods consigned under the owner’s risk, the 
Railway ppm is not responsible for any Joss, destruction or deterioration 
or damage to goods from any cause whatsoever except upon proof that such 
destruction or Ceterioration or damage was due to negligence ok misconduct saan 
part of the Railway Administration or any.of its servants. In the case of consignment 
of goods under railway risk rate, it is not for the consignor suing for damages to 
prove either negligence or misconduct on. the part ofthe Railway Administratio 
or its servants. In such a case, if the consignor ‘or consignee ‘suing to recover 
damages proves cither non-delivery or damage, it is for the railway to prove that 
they have exercised the care required of a bailee as laid down jn the Indian Contract 
Act, 1872. Vide Mankwram v. Indian Midland Railway Co.1, Hirsi Khetsey & Co. v. 


+ 


1, (1900 LLR. 22 Al 361. i, a ay 
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B.B. & C. I. Railway Co. Lid.1 and Cadadia X Co. v. G. I. P. Raikoay Co. Ltd.’ 
It is the duty of the :ailway to place all material evidence to find out whether'it 
acted in conformity with the relevant provisions of the Contract Act dealing with 
the duties of bailee, and in such a case, it is incumbent upon the plaintiff to out 
that there was want of care or that there was negligence on the part of the railway 
authorities or their servants or agents. Puskraj v. Union of India’. But 
it is, however, not the duty of the plaintiff to prove how the delay, loss, destruction, 
deterioration or damage was caused. 

In this case, the consignment of the plaintiff’s goods was sent under railway 
risk rate. Vide Exhibit A-1, copy of the goods invoice receipt. It is, therefore, 
incumbent upon the railway to prove that as a bailee it took the necessary amount 
of care in dealing with the goods both at the time of loading and at the time of 
transit of the wagon carrying the goods. The case of the plaintiff is that the railway 
servants failed in their duty as required under the Red Tariff with regard to the 
loading and hand ing of the goods in the course of its transit. The case is put this 
way: ‘ À 
1. Goods which should not be put together in the same wagon were put in 
the same wagon contrary to the provisions in the Red Tariff; 

‘9, The precautions which should be observed in the case of the wagon 
carrying explosives and dangerous goods were not taken; and 

ut be een not -handled with that amount of care and caution 
w shoul normally exercised in handling a agon carrying losive and 
dangerous . The evidence on these espects may cameed E 
Rule 61 of the Red Tariff defines dangerous goods as including among other 
i corrosive and poisonous chemicals. The Red Tariff i dancers 
ook under ey pia Lag s ria puts a shat the 
goods specified in ? , , an special only be accepted for 
conveyance ail Ge Pe Sre DT OA e T eeu anoa aad tn aceordance 
with the conditions set forth 1 against cach i class of goods. The 
schedules lay down the general classification, packing conditions and conditions of 


poisonous chemicals are classified under Schedule III. Rule 102 classifies dange- 
rous, corrosive and poisonous chemicals into six categories and it lays down that 
the goods so classified should be labelled by the s nders with the jal labels 
ibed for the traffic according to the letters shown against each article. Loading 
regulations are indicated as regards goods so labelled and lettered under rule 102. 
The letters are from A to F. Rule 72 states that dangerous must not be 
decid ini the aime velice ee oaded in the same 
vehicle as ordinary goods. c 77 prescri c affixing of a label called-‘‘ dange- 
rous label ” containing the prescribed information on the m containing dange- 
rous Se ae ae ocked and sealed and 
that the key of the lock be retained by the military escort when ‘accompanying 
a van and that if no military escort travels, the key must be handed over to the 
at the starting station who, in turn, must hand it over to the Station Master 

at the destination. i f ; 
The plaintiff’s 12 drums of hydro tufphite of soda were loaded in wagon 
No. SRGC. 4976 along with several other items, all of them together numbering 
92 items. Exh it B-4 is the tranship summary in Form I containing the description 
of the e etal Including the plaintiff’s consignment, there were 39 
drums of sulphate of soda, 8 drums of insecticides, 20 drums of ferric 
chloride 20 cases of chloride of potash, two kgs. (small barrel) of aniline salt and 
three drums,of :resenic powder. The code * c/s’ denotes cases whereas the code 
djs? denotes drums. e case of the plaintiff is, the loading of those several 
items in the same wagon is in violation of the Red Tariff. To substantiate this 


contention, the plaintiff examined Sri A. Srinivasan, P.W. 3, a senior lecturer, ; 








ee ~ 
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Chemistry Department in the Loyola College, Madras with 17 years of experience. 
- The evidence of the lecturer establishes the following facts. Potasium chlorate 
- decomposes on heat, giving out and producing heat and one molecule when 
it decomposes will give 16 kilo clin es of heat. Spontaneous explosion of its sub- 
stance is not uncommon. One of the primary uses of potassium chlorate is for 
explosives. It is susceptible to hear and when it decomposes on break down it 
produces heat. Chlorate in combination with ‘combustible of all types constitutes 
‘a serious fire and explosion hazard. Hydro sulphite is ‘a powerful reducing ne eons 
i.e., it takes oxygen and it contains sulphur, sodium and oxygen, which are 

tible and inflammable. If potassium chlorate and hydro sulphate are kept ina 
sealed water-tight wagon, any shock or jerk would cause friction and heat in 
potassium ‘chlorate and that will be eeooeuble for the explosion. If potassium 
chlorate is packed in wooden case, there is from explosion on account 
of tumbling and firition. Hydro sulphate is.both combustible and inflammable. 
Arsenic is a reducer and ferric chlori c is an oxydizer. The foregoing evidence 
of P.W. 3 was not seriously challenged in cross-examination. “He was not asked 
to explain what: the pire Waele Saas and ‘combustible’ mean. The 


aion ’ is capable of being inflamed or set on fire, 
rae es a k easily set on ao The word ‘‘ combustible ’’ means 

of being burnt or consumed by fire’’; fit for burning; burnable, inflam- 

«vide Oxford New English Dictionary. 

- Chlorate of Potash finds a place in Schedule III at page 106 of Exhibit B-11, 
the Red Tariff. It should bear special labelling D. Col. 4 indicates the general 
packing regulations. Column 5 contains instructions as A appa 
packing, tions. against rate o 
potash it Daai stated U e the same vehicle with combustible 
materials. The evidence of P.W. , which remains unchall shows that hydero 


rulphate is. both combustible and ‘inflammable. Hydro sulphate of soda finds’a 
pae in Schedule III at 110. No special is P adete against it. 
ut in column 5 dealing with supplementary regulations it is stated that the sub- 


stance must not be loaded in the same wagon with explosives. Potassium chlorate 
is an explosive. Thus by loading chlorate of potash and hydro sulphate in the 
same wagon the mandatory provision of the Tariff was violated. 

Arsenic should bear the lable A and it is dealt with at 105 of Exhibit B11. 
As against label A it is indicated at page g1 that it is und le that this should be 
` loaded in the same wagon with explosives. The evidence of P.W. 3 establishes that 
potassium chlorate is an explosive. Therefore, by p arsenic and potassium 
chlorate in the same wagon, the direction of the Red T was violated. ` 

Ferric chloride referred to in page 101 of Sse mi be ioe: 

Toe e ee ee 

be loaded in the same wagon with explosives. By loading ferric chloride 
wath pinak of Chlorate, which is explosive, she above provision was violated, 

Aniline salt should bear the label C—vids 108 of Exhibit B-11. In column 
SE ara HEr en ne eal poorno aidar stains pine wood and some kinds 

pa yellow and gives off vapours which produce a similar effect and packages 
containing this chemical must be kept quite apart from other goods. There is no 
evidence to show that this ementary regulation was observed. Aniline salt 
which should bear the label G, must not in any circumstances “be loaded in the 
same wagon with many other things, wood, or ‘fibreboard vide page’ 92. 
It has already been seen that among the several itéms loaded in thé wagon as given 
in Exhibit B-4, some were cases which refer to wooden cases in contrast with drums. 
Thus by | aniline salt in the same containing wooden packages the 
instructons given in the Red Tarif’ were violated, 

The Red Tariff refers to insecticides only in liquid éandidon Our attention 
has not been drawn to any provision in the Red Tariff dealing with insecticides in 
a solid or power condition. ee E AE 
cides were included in the consignment. TaS i W. 2 that insecticides 
were in the form of powder. Such a commodity is not ified as explosives or 

53 i 
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dangerous under the Red Tariff. It should be taken as falling under ‘the 
ry of ‘ other . Loiding dangerous and explosive godds with other 
ok prohibited by rule 72. : 
_ D.W. 1 was the loading clerk at Wadi Bunder at the relevant time. He 
Ee goda and weigued. Hie uy that the goods mur be acopable goods nde 
3 ., says t must e i 
fhe fod er after they are found to be table, the rubber stamp ‘open’ 
‘would be stamped on the forwarding note. By this evidence it was sought to be 
made out that the goods that were loaded in the wagon in question were found to 
be acceptable. But in cross-examination he admits that he is only a weighing 
clerk, that only on the orders of the FREA Officer the former woud accept the 
and that the officer sepang the goods for booking is a different person. 
either the Special Officer, upon ‘whoée orders D.W. 1 accepted the goods, nor the 
‘officer accepting the goods for booking was examined to show why the goods which 
should not have been put together were loaded in the same wagon. c plainti 
“was not giv con opportune to cross-examine those officials and it cannot there oe 
` be said that the railway administration has placed all the materials relevant 
‘find out whether nécessary care and Caution were exercised in the matter of loading. 
- D.W. 2 was the loading clerk in charge of dangerous goods shed in Wadi 


would not be in a position to say anything more than what the other witnesses 
examined in the case stated. It was therefore, held that no adverse inference 


But that is not position obt in the instant case, for neither D.W. 1 nor 
D.W. 2 is in a position to sdy why goods which ought not to have been placed 
ther were j together and we do not know for what reason the officials 


charged ‘with a'parti duty put in the same wagon the said goods contrary to 
the provisions of the Red Tanit 2 

The Red Tariff prescribes certain rules, i.e., important precautionary measures 
to be followed after the explosive and us goods are loaded in the wagon. 
‘Rule 77 inter alia enjoins that a label called ‘dangerous’ label, i.s., a white label 
“with a red crogs on it, shall be affixed to both sides of every vehicle in which da 
‘fous goods are stored for déspatch or delivery. It also laya down that such a vehicle 
in transit should “always be T locked “and sealed, locks vee eee by the 
“defence sérvices. Sub-rule 3 of that rule says that the keys will be retained ‘by the 
military èscořt when accompanying the van and that if no military escort travels, 
“the keys must be handed over fo the Guard at the starting station who, in turn must 
hand it over to the concerned station masters at the respective stations. The 
évidence in this case establishés that this rule was more honoured in breach than 
Observance. : 


* + +$ * + * 
‘* * s œ * $ 
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i the wagon in question was not under rule 
k ae oe noticed that according to SSE, I SEET provided by 
the defence services. It is contended for the defendants that this provision 
ing locking arises only if dangerous, or explosive goods’ belonging to the 
ee 
the wagon. This argument is not acceptable. In the Red Tariff there are 
and additional provisions for the carriage of explosive and other dangerous 
for the defence services.’ It is obvious that rule 77 so far as it relates to | 
is not applicable to the carriage of explosive and other se sae goods for defence 
services. No explanation has been given on behalf of the defendants as to why 
the provision for locking is found in regard to the of dangerous and other 
explosive goods given for consignment by private iia ‘ 


+ p * fe * * 


* * * * * * 


From the patente aes discussion, we come to the following conclusions. In the 


matter of e consignments in the wagon in question, specific rules in the 
Red Tariff were were violated. After the were loaded, the necessary precautions 
of the prescribed label and 1 the wagon were not taken. The e wagon. 
was han hoe Sei ine t way and was shunted from 


line to line and there was loose shunting. | these are the causes for the fire and 
explosion. 


. On behalf of the defendants strong reliance is Bee wee eden oe 
Panchapakesa Aiyar, J., in Malik Chemical Works v. India}, Spel iron 
the arguments that even if the servants of the railway ha committed 
tx the neces labels and fling the conor fo certain rls regard 

fng loading there iso und to level a charge of negligence or misconduct t 
was a case where -of turpentine pede eco ay 
risk. the raring sation fled to afi the daagerow Jabel. He also neh 
clerk at the starting station failed to affix the dangerous label 
Prana ee ee 
turpentine drums were allowed to be loaded in a agent aon The 
Ee tegen tie acters ac tie area O abe es. EE rA incest 
the wagon the porters at the station attempted to put out the 
water as a result of which the flames leaped upand SE e ae td 
were not affected. On the particular af hece endl an the evderice adiad 
under the circumstances of the case the learned Judge held that the plaintiff had 
Ce ee rae one a 
gence as amounting to misconduct. The facts of that case are casily distinguishable 
the reasonings in that case are not of much relevance to the instant case The 
important feature is that the goods were carried at the owner’s risk 
in that case. We are not inclined to that case as authority for a 

proposition of law that failure to affix labels marked * dangerous ’ would not amount 
to gross negligence amounting to misconduct on the part of the railway, however 
serious the violation of the rules may be. In the case of explosive goods failure to 
affix such labels will have to be viewed differently and the established facts would 
certainly amount to gross negligence amounting to misconduct. Any fact in isola- 
tion may not by itself amount to misconduct. a erence as to misconduct should 
be drawn on the commulative effect of the several acts of omission and commission 
all of which if taken together would in particular context undoubtedly reveal reck- 
less conduct which can properly be ed as misconduct. The fact that the 
goods were carried at owner's risk rate does not mean that the railway is at liberty 
to deal with the in any way it may suit the whim and fancy offs employes 
and in flagrant violation of the relevant rules. The mere non-observance of several 
rules iş not always negligence but is misconduct. 


1, ALR. 1955 Mad. 274, 
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Roshan Umar Karim v. M. S. M. Railtay €o. Lid. Tippanna v. Southern Mahratta 
Railway Co.*, Firm Wagid Ali v. B. and N. W. Raikoay?, and Ardeshir v. Agent G.I.P. 
Railway*, on which reliance are placed are cases in which the were carried 


at owner’s risk rate. Therefore, those decisions are hardly applicable to the facts of 
the instant case. pant ; : i A ' 
Almost at the conclusion of his ent, Mr. Ratan appearing for the defen- 
dants took up a new position to, the efect that under the terms of the forwarding 
note, Exhibit B-1, a special contract was agreed to between the plaintif and the 
railways whereby the railways are absolved of liability. The written statement is 
silent on this aspect. Such a contention does not a to have been put forward 
before the trial Court also.. For these reasons, the ted argument is liable to be 
discountenanced. Inasmuch as this contention raised a question of law, we allowed 
it to be ed. Section 59 of the Railways Act no doubt says that no person shall 
be entitled to Ge p a railway administration to any dangerous or offensive 
upon a railway. We have already pointed out that necessary rules have been 
See or carrying of dangerous and offensive by the railway and if a person 
tenders stich goods conforming to the rules and regulations, it would be the duty 
of the railway to t the consignment and them according to the terms 
agreed upon. In Exhibit B-1, signed by the plaintiff-company. the relevant portion 
on which reliance is ‘placed reads thus: om 
“I further declare-that I accept responsibility for any consequences to the 
property of the aforesaid railway administration or to the property of o her per- 
sons entrusted or to be entrusted to the railway administration for conveyance or 
.. otherwise which may be caused by the explosion of or otherwise by. the said con- 
' signment and that all risk and responsibility whether to the railway administra- 
tion to their servants or-agents or to others remain solely and entirely with me.” > 
` igen Ve - a) 
Relying upon the above agreement it is contended for the defendants that even 


if she servants of the railway were negligent in handling the plaintiff’s goods, the 
plaintiff cannot seek to hold the railway liable. ‘To show that such an agreement 


is valid, reliance wa pie upon the following passage in Halsbury’s Laws of 


England, grd edition Volume 4, at:page 171: 
“A: P of goods, whether he senr's them by private or by. common 
t- carrier, impliedly warrants that the goods are fit to be carried in the ordinary way 
‘and are not dangerous unless. by notice or otherwise the carrier when he accepts 
the goods for carriage, is aware that they are dangerous; and the consignor is 
liable for all’ d ‘hat may result from the breach of the implied warrantly, 
whether or not he hi knew or ought to have known that the goods were m 
fact dangerous unless liability for the is excluded by the express terms of 
the contract. i : eo 3 
- The goods which are ed as dangerous for the purposes of the implied 
. warrantly include not only hose which may be dangerous to life and limb, but 
also those which may do damage to he carrier’s vehicle or property or to o.her 
In our, opinion, the above p ssage does not entitle the railway to contend that 
the consignor is not entitled to relief even if he proves that in handling the goods 
the employees of the carrier were negligent and guilty of misconduct. Section 72 
of the’ Act prior to the Amending Ae LAY of 1949), contained sub-section (2) 
which ran . s follows: : : i 
i “f An agreement purporting to limit that responsibility shall in so far as it 
Ee pore affect such limitation, be void unless it (a) is in writing signed by or 
on of the person sending or delivering to the railway administration. ‘he 
- animals or goods and (b) is otherwise in a form approved by the Central Govern- 
ment.” ; i i 


, 





1. 70 M.LJ. 698: 4. 54 MLJ. 167: : 7 
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It wak by virtue of this provision that some forms of risk notes came to be used 
to limit the liability-pf the railway, It is to do away with use of these forms and to 
take away the right of the railway administration to limit its liability that the 
Jature omitted sub-section (2) a introduced statutory provisions ey laymg 
down 'the ‘rights and liabilities .of tht consignor and the railwa ¢ decision in 
Lrachshow v. Dominion of Indiat, on which reliance was placed on at of the defen- 
dants is not appli able to this case. That is'a case where risk note G as provided in 
os 72 (2), was executed by the co: or under which he limited the liability 

of the railway and undertook to pay Peas eee we It was held that 
by virtue of the said risk note the lability of the railway was limited to the conditions 
contained in the risk note. In Shsik Mohamed Ravurihor v. British India Steam Nee 
gation Co. Lid.*, the question considered was whether it was open to a 


eae me a e oat as See ee ity 


for the n ce of himself and his servants. _On the analogy of the English Law, 
it was hel t the ship-owner,, could do so. ` That decision is hardly applicable 
to the facts of the instant case which ‘i is ed by the provisions of the statute 


was next placed on behalf of the. defeñdants on the decision in Madras arid Southern 
‘Mahratta Co. Lid. v. Maiti Subba Rao*, “it is'pointed out that under section 72 
(2) of the Act it is open to the railway company to’ enter into an agreement to 
ER nsibility provided it is in à form approved by the Government. It is 

of thay proviion it wis hele ia that tee that it Was. open to the callway 
B piai into a contract limiting its liability. That decision is-also not applicable 
to the facts of the case on hand, for at the time when the consignment in question 
was loaded, the railway had-no authority to stipulate limiting ies its responsibility in 
the manner contended "by its learned Counsel, i 


2 Sub-section (1) of section 72 inter-alia enacts ‘that the liability of the railway 
administration is that‘of a bailee. The-railway administration is, therefore, bound 
to take as much care of the goods as a man of ordinary prudence would take under 
similar circumstarices.:- Mr. Ratan,sdearned Counsel for the railway raised a further 
contention on the terms of therrisk npte in the instant case. Under this risk note 
the plaintiff-firm has undertaken to be liable to. the railway for any damage that 
may accrue to the property of the railway or to the properties of others. From this 
it is argued that by necessary implication the plaintiff has agreed to absolve the 
railway from any claim for damages in the event of the loss of the plaintiff’s goods. 
We are unable to accept this contention. Under this clause the railway has stipu- 
lated that the eonsignor would be ngible to the railway or to any third party 
if any loss or damage should be canned th the property of the railway or to the third 
party concerned consequent note the explosion of the goods of the consignor, in 
the course of conveyance. This covenant is oe payment of compensation or reim- 
bursement to the railway in of sakes cy. It has nothing to do with | 
the liability of the railway for the loss of ihe g a 


We men no doubt in holding that the aoa of the railway had dis 
e nat several crucial mandatory provisions contained in Red Tariff relating to 
us and explosive. goods, that the fire which destroyed the 
goods ofthe of the Saintit was solely due to the misconduct of the servants of the railway 
the railway failed to discharge its duty as a bailee.and that the plaintiff is 
entitled to recover from the railway the value ofits goods. The parties are not at 
controversy as regards the value of the plaintiff’s which is Rs. 6,048. In 
the result, the appeal is allowed and the suit is haat with costs throughout. 


. Time for payment two months. 


VK. > = e i ; Appeal alloived. 
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F N THE HIGH COURT OF JUDIGATURE AT MADRAS, 
Present :— Mr. Joma K. N. MUDALIYAR. 


Myilsami afias Mylan, Appel 
Penab Code-(XLV of 1860), 976, ion— Q. Sk 
ey age ro pare 375, $7 Explanation fie of re 
a of—-Delay in filing complaini—Effedi ~ : 

Criminal Trial—Public Prosecutor—Duty of. . 


e Ina rape case, while there must be tration in the technical se 
` slightest penetra'ion is sufficient for conviction. 


- `The rule, which according to the cases has hardened into one of la 
: that’ corroboration of the evidence of the Prosecutrix is essential, befi 
tcan be a conviction for rape, but that the necessity of corroboration, as 
=! of prudence, except where the circumstances make it safe to 
~ must be present to the mind of the Judge before a conviction without 
-` Tation can be sustained: vide A.I.R. 1952 S.C. 54. 
- _ In the instant case, however, the evidence of the victim of rape is su 
corroborated. Further-her complaint or statement to her father relati 
. crime that she had been ravished by the accused is also relevant and mi: 
corroborative evidence under section 157 of the Evidence Act and al: 
- evidence of her conduct under section 8 of the Evidence Act. 


The delay on the part of the father of the girl in filing the complai 
pore does not really give room to any infirmity in the prosecution « 
parents, influenced by social manners and customs, are are unwillin, 
.. to the police to make complaints of the eternal dishonour and disgrace 
by the brutalised accused mflammed by animal passion on their yc 
innocent daughters. 
i Dicta: 'The Public Prosecutor is a minister of justice; it is not his 
- obtain a conviction by hook or crook. He is an officer of Court and 
- duty to the Court is to place the entire material before the Court on ` 
the prosecution. He ought not to have left it to the defence to mark tl 
of the Chemical Examiner although its'contents are not helpful to the 
tion, The omission on his part may be due to his ignorance and not o1 
: ral 
> Appeal against the Judgmtent of the Principal Assistant Sessions 
the Court of Session of the Coimbatore Division at Coimbatore in Case N 
the calendar for 1968 on goth October, 1968. 


__ S. Palaniswamy, for Appellant. 
The Additional Public Prosecutor, for State. 
The Court delivered the following 


.  Jopemenr.—The appellant Myilsami akas Mylan appeals against hi 
tion for an offence under section 376, Indian P Code. 

P.W. 1 deposes papa er eae aa 5th day of June, 1968, at about 
the sugarcane field of Raju Chettiar th t committed rape on her 
wining: inl Who Ww miore hana years an less than 14 years. Shé says! 
the accused who has his own lands 3 fields away from her fields. The ¢ 
was cultivating his land. On the sth day df June, 1068, she went to gra 
on the morning as usual. At about 5 P.M. the appellant came from the e 
questioned her if she matched a sugarcane. He pulled her by hand, € 
to extricate herself. He lifted her and took her into the sugarcane field, 
on the ground removed her saree and pavadai and laid himself on her. 
ved his dhoti, pressed his male organ on her female organ and pressed i 
ae re Nn ee 


* Cel. App. No, 754 of 1968. oon e 15th Apt 
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‘The male organ did not go inside. It went only a little. She did not bear the pain. 
He did all that he could do. P.W. 1 raised a cry. He caught hold of her throat and 
pressed. At that juncture P.W. 3, P.W. 4 and Chettiar (not examined) 
came. They have lands next to her land. At that crucial time the accused was 
still lying on her, Seeing them, he attempted to run. The accused was caught 'by 
them. c accused caught hold of her breast and squeezed the same. There afe 
nail darks on her breast: He forcibly had committed intercourse. P.W. 1 attemp- 
ted to extricate herself but could not. There were nail marks on her breast and 
hands. She did not see what happened to her private parts, She felt pain in her 
te parts. Her father and mother came and asked her. She told them what 
eee . Her mother took her home. The other persons held the accused. 
Ten es fatto, P.W. eaa O a E aentint et aceinre ie: 
The head constable (P. 8) seized her clothes, M.Os. 1, 2 and 3 e was taken 
to the doctor, P.W. 2 who examined her, T 
It is suggested in the course of the cross-examination of P.W. 1 that it was usual 
for her to climb on the bull and ride it at the time of grazing. A faint attempt has 
been made in develo this alternative theory for rp at Se 
escort e pr Sy But the suggestion itself t 
suggested to P.W. 1 that because the appellant charged her with having stolen 
her father P.W. 5 after consultation with P.Ws. 3, 4 etc., has given a 
belarea caphit. Ve ee E E ene oe the innocence of the 
accused from the entire cross-examination. I am’ of the view that the evidence of 
P.W. 1 remains absolutely unshaken. 
P.W. 2 examines P.W. 1 on 6th Jurie, 1968, at 3-g0 Pii. She mentions -the 
injuries. 
Axillary and pubic hair well formed. Four nail marks with small 
Hear afracians 4” anbcuradends drep 1% does to each other over the upper part 
of the right side of the neck. 
2. A linear nail mark of }” subcutaricous deep over’ the ‘imiddle of the chest 
(body of sternum). 
3. Two linear nail marks close to eachother over the left side -of the 
breast close to the nipple. 
‘4. A linear nail mark of }” ‘subcutaneous deep over the Middle 1/grd of 
OR tnsicrg 
wpa in an'irregular manner -with reddish tint around the 
EE he ee light blood:and white discharge present, extensive tender- 
ness over the hymen on the labia minora region. Mo neil mana over tye seqion of 
‘vulva. “Vagina smear taken and preserved for analysis of spermatozoa. 
‘She sent the vaginal smear to the Chemical Examiner. But the report from the 
Chemical Examiner disclosed neither the. of spermatozoa or inococci. 
‘She expressed her final opinion in Exhibit -2 that there is no evidence of recent 
imtercourse as the vagional smear does not show she presence of spermatozoa. 
Exhibit P-g is the wound certificate. She admits that it is possible that hymen rup- 
ture is recent. a ee E ON from a certain amount of 


pep nang irra cigar a a Se ee 
‘She admits that the tute of the hymen coul "have taken lace on 5th Junie, 
1968 at 5-30 p.m. The on the chest; breast and atm 


“to the violence made on P;W. 1. She says that’the ru Ge e a Bcepeee 
\ ` tration of the male organ in the vaginal orifice for the time. Sheis of further 
that the injuries had been caused in the manner alleged by the victim, 
" P.W. 1. She further says that spermatozoa could not be washed by a mere bath. 
“ Tt'must be brush washed. She admits shat the rupture of she hymen is one of the 
\ gocelunve proofs. For constituting the offence o rape, the emission need not be 
; inside the vagina. But, P.W. 2 wanted to satisfy herself whether the emission “was 
| inside the vagina. im 
j P.Ws. 3 and 4 speak to the facts of the evidence that P.W, 1 was lying on ‘her 
(peck mra. that the aociscd was | on her after shifting her clothes. 
the cry of P.W. Pee dae The gael aes, Caan i 
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drawer and began to run. Both of them caught the’ accused. ` P.W. 1 rose up and 
told them that the accused had committed rape on her. P.Ws. 3 and 4 tied the 
accused. P.W. 1’s mother and later her father (P.W. 5) came. Then they took 
the accused to the police station, P.W. 1 informed her father P/W. 5 what happened. 
-They also took P.W. 5. .These witnesses say that they reached the police station by 
pongo Oiu A tion has been made to these two witnesses that because 
the accused ab PAW. 1 , they have all colluded together and given a false‘ 
complaint, Nene es ee ec ete ee ee, 


k. P.W. 5 is the father of P.W, 1; He says that P.W. 1 was born on 2nd November 
1954. This fact has not been controverted by the accused nor the fact that she has 
not yet attained puberty. P.W. 5 days that he and his wife went to the field at 
about 5-50 p.m. In the field he saw the accused being tied up by P.Ws. je a 
-P.W. 1 waslying weeping and exhausted. P.W. 1 told P.W. 5 that the accused lifted 
her into the sugarcane ficld and r_ped her. P.W. 5 cursed the accused for having 
committed this dishonour, P.Ws. g and 4 stated wiat they.saw. Then P.W. 5 s-t 
down hanging his head with shame. He-sent P.W. 1 with his'wife. . Then P.W. 5, 
-P.W.:3, P.W. 4 and Rangaswamy took the accused to the police station. ` PW.:5 
gq uestioned the accused as to why he had done that crime. The accused said that 

had done by mistake and wanted P.W. 5 (the father) to pardon him. P.W. 5 
gave Exhibit P-5 a complaint which was recorded on 5th June, 1968, at 11-30 P.M. 


P.W. 5 was subjected to crots-examination.’ In my view it is utterly useless. 

A suggestion is put to him in the following language. ‘“‘Is it not true to say that 

P.W. 1 stole sugarcane from his field and because he asked about it he has oisted 

this case him.” This suggestion has been denied. The remairidet of-the 

„evidence adduced by the prosecution and also Exhibit D.3 would show that neither 

semen nor blood was detected on'the 7'items examined by the Chemical Examiner. 
ae plea of the accused is substantially one of denial. ` 

cd that tn the aberaco of apeniatozoa in the wead eakal PAW: I 

there in realy no proot ofthe offence of rape- I am afraid this argument. lacks 

T have carefully considered the of the evidence given by P:Ws.'1 

er The findi of the learned Judge on this matter is correct. ‘The Explana- 


tion to section 376, Penal e, is very clear. P.W. 1 says that the male 
ee ae Ve ee ee 
and pressed it inside. P.W. 2 says that the rupture of b of P.W 

place on 5th June, 1968, at 5-30 p.u: . The:following o iona found im paras 


graph 14 of the Bench decision reported:in the Re Anthony}, are apposite.. 

t The authorities have uniformly laid it down that, while there must be pene- 
tration in the technical sense, the slightest penetration would be sufficient, and a 
completed act of sexual intercourse is not at all necessary. As observed in Gour’s 
* The Penal Law of India ° 6th edition ( 1955) Vol, II 1678: “ Even vulval 
penetration has been held to be sufficient for a conviction for rape’, In the pre- 
sent case, there was certainly penctration, as the medical evidence shows, 
tbough it was slight.” - 


_° On the evidence of P.Ws. r and’, I have no hesitation in holding that the accused 
'_is guilty of the offence of rape ‘did his conviction under section 376, Indian Penal 
” Qode, is proper and correct. It is also‘argued that there is no proper corroboration 
of the evidence of the raped girl P.W. 1.° Tam afraid this argument is totally baseless. 

“This case has the additional merit of the evidence of P.W. I ‘being corroborated 
„amply and sufficiently by the evidence of P.Wa, 3 and 4 who have actually seen the { 
accused lying over the body of P.W. I. There is also the further evidence of P.W; 5¢ 
` who says that P.W. 1 informed them as to what happened. P.W. 1’s com: laat or 
‘statement to her father relating to the crime that she had been ravish y th 

accused is relevant and material as corroborative evidence under section 1 cee a 
the Evidence Act and also as the evidence of her conduct under section 8 of the 
Evidence Act. I have no hesitation in holding that the evidence of P.W. 1 is corro~’ 


1. (1960) 61 Ca. L.J. 927 at 929: ALR. 1969 Mad. 308, 
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borated by the se 3» 4 and 5. a a 2 Bea 
medical tatimony OP. Ra 


l “Let us examine the ‘few leading authorities on the question of corroboration, 
In, Emperor v. Mahadso ‘Tatya,) it is observed: 


Tt is a very well settled rule of'prättice in this coiii following the English 
rule that in rape cases the evidence ‘of the cdħiplainant must be corroborated. 
-It has been pointed out many times that á charge of rape is a very easy charge to 
make and a very difficult one to refute, and in‘common fairness to accused per- 
sons, the Courts insist on. corroboration of the complainant’s story. The nature 
of the corroboration must necessarily d on the facts of each particular case. 
Sometimes rape is clearly proved or itted, and the. only question is whether 
-th e accused” committed the offence. At other. times, as'in ‘this case, “the asocia- 
tion of the accused a ky complainant is atimitted, and thé quéstion ‘is whether 
‘Tape was commit Tape is denidd, the Sort of corroboration oné ‘looks 
for is medital’ e th ‘show T to’ the private paris df the complainant, 
injury to other parts of her body, whi have tae le, 
. seminal stains on, her clothes .or the ‘otic, of Tae acci, or on tap? glee 
..where the offence. is alleged: fo pave been committed ; and in all. é ises impor- 
tance is attached jto, the subsequent conduct of the complainant. DERT the 
makes a, charge, promptly or not,is always relevant.’ 


In " Angther ine een T ih’ Conroy v. Emperor? a eee 
Full Bench ` ‘de the Bornbay High Court in Emperor v. Mahadeo. Taiya. ” 


“ The complaint of the prosecutrix is,‘ ofe course, idinissible in evidence: not as 
evidence of ae truth of the:cha ad as corroborating the. credibility of the pro- 
-sécutrix : See Ths Queen v. , and Rex v. © It is. well settled 
ats Eagiand ie rare En Obet to.the jury in-such a case is-that, 
it is not safe to convict upon the uncorroborated testimony of the .Prosecutrix, 
but that the jury, if they are satisfied of truth ofsher evidence, may, after paying 
- attention.to that warning, nevertheless convict : See R. v. Thomas James Fones 
and Swrendranath Das v. Emperor’. In Harendra Prasad Bagchi v. Emperor’, there 
was independent corroborating evidence and the j jary. were warned in the above 
_ manner, so that this question apparently did not arise ; but Bartley, J., remarked 
` that there was no presumption of law which differentiates the evidence of the 
complainant in a rape case from that of the complainant in the case of any other 
offence, and Sen, J., said‘that there was no inflexible rule that in every case of 
- rape the Judge must direct the jury as above and that the laying of such a rule 
"would be tantamount-to saying that every- prosecutrix in a rape case should be 
< treated as if she were an gta TAT Whether there is any inflexible rule or not, 
it seems to me certainly desirable that such a direction should be given‘to the 
, but that is a point with which we are not here concerned. It is open. to 
jury to convict without corroborating evidence, if th consider it safe to act 
on the uncorroborated evidence of the prosecutrix, and will therefore not neces- 
` sarily ‘be wrong jora Court to di Poa eT DAP E E PES 
“such a course. Js Mists 


f In Emperor v. Mahadeo Taiya’, Beaumont; O. J. in delivering, tho judgment of 
, the criminal appeal said: 
} - “Tt is a very well settled rule’of practice in ihis country, following the English 
rule , that in rape cases, the evidence of the complainant must be corroboratéd. 


\ It has been pointed out now many times-that a-charge: of ‘rape is a very 
| charge to' make and a very difficult one to refute, and ih common fairness t 
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E. 5. IER g . App. R..40. | 
Meee 1944 Nag. 245 at 245. . oe meme: « 62: Cal.. 534. : 

3. LR. (1896) 2 Q.B. 167. 7. LLR. (1940) 2 Cal. 180. 


54 


426 TRE MADRAS LAW JOURNAL REPORTS: 


- -accused persons, the Courts-insist on corroboration of the complainant’: 
.When rape is denied, the sort of corroboration one looks for is m 
evidence showing injury to the private parts of the complainant, injury to 
pareo E which may have been occasioned in a struggle, seminal 
..and in all cases importance is attached to the subsequent conduct 
complainant. Whether she makes a charge promptly or not is always re 
.... therefore, we really have no corroboration, apart from her own subs 
conduct ; and subsequent conduct, by itself, although important, is not er 
- because, aa has bee ai: a witness cannot corroborate himself.” 

The ‘earned Chief- Justice went on to discuss the decision in Harendra 
Bagchi v. Emperor’, and said : 

“It is of course obvious, as pointed out by the Calcutta High Cou 
fiat a pront rape cases is not an accomplice. ...But in our viec 
š ae e ae te Ge doubt on the rule tha 

prosecutrix in ‘a rape case must be corroborated.” 

eee Stats®, Somasundaram, J., held : x; 

“ In law, the evidence of a trix ina rape case does nót require co 
ration like that of an accompli On the question whether asa rule c 
-dence corroboration in required, each case depends upon its facts and i 
taking all the circumstances into consideration the evidence of the prose 
could be believed, then the accused should be convicted on her evidence 
althe there is no corroboration by independent testimony connectin 

with the crime. If she is proved to be a credible and a satisf 
witness, no corroboration is necessary. 
: In assessing the value of her evidence her conduct i ies thee 
is committed is of great value. Such conduct is relevant. section £ 
dence Act. A complaint relating to the crime in circumstances under 
it was made and the terms of it are relevant, whereas a mere statement 
she was ravished is not relevant under section 8, though it may be und 
tonit aT or Toa 0): The complaint in this section does not mean s 
plaint to Court. It means merely an allegation against a person wh 
committed the outrage on the prosecutrix.” 

In the ruling of the Supreme Court in Rameshwar v. State of Rajasthan}, 
been observed as below : 


“ The rule, which to the cases has hardened into ane of law, 
that corroboration is esenti before there can be a conviction but th 
necessity of corr boration, as a matter of prudence , except where the c 


-stances make it safe to dispense with it, must be present to the mind of the, 
at poeton Gan be sustained, the charge before a conviction w 
corroboration can be sustained. The tender years of the child which i 


that is a question of fact in 
ye The cay vale of lay i re pega aee eee 
mind of the judge or the jury as A E be and be understoos 
appreciated by him. or thent, There is no of that there n 
every case, be corroboration before a conviction can allowed to stand: 


Further, when corroborative evidence is produced it also has to be w 


and in a given case, as with orn Piden even. hongn if se degally adi 
sa ee eee 





be that allimothers may be sufficiently i ent to fulfil the re 
ments of the corroboration -rule borers is-no bar -to exclude then 
LLR. (1940) 2 Cal. (1952) AA 46: (1952) 8.C.R 
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its operation merely on the ground of their relationship. Independent merely 
means independent of sources which are likely to be tainted.” 


Ramaswami, J., appears to go to the extent of saying that for the proof of 
the offence of rape, corroboration of evidence ce of the victim is not required as a 
matter of law. ee eee 19 of the judgment reported in 
De aoa a 

“ The learned advocate asked us to look for corroboration of the evidence of 

the victim on the ground that rape has often been described as the easiest charge 
to make and most difficult to te ; Kari ki Goundan, In re*. The question 
of corroboration has been the subject-matter of a decision of the Supreme Court: 
in Rameskoar Kalyan Singh v. State of Rajasthan”. In that ee ee 


charged with igre gr tar cron ge A young gil AE be of age. ‘lhe learned! 
Sessions J held that the evidence t for moral conviction but 
fell short of proof because, in his opinion, the ln uires corroboratiom 


of the story of the prosecutrix connecting the appellant with the crime. He 
was itiha, however that the girl had been raped by somebody. 


he acquitted the accused. In she appeal by the State against 
acquittal the High Court held that the law requires corroboration in such eases, 
but held Cee he gT ca tener: sade to be one eee corrobora- 
tion and setting ande the acquittal convicted the appellant. On appeal to the 
Supreme Court, it was held : The.first question is whether the law requires. 
corroboration in these cases. The Evidence Act nowhere says so. A woman. 
who has been raped is not an accomplice. If she was ravished she is the victim. 
FE e a: In the case of a below the age of consent, her consent will: 


Pae clude, I Wih her circumstances appearing in the cas, mici a 
example, absence of motive to falsely implicate accused its 
unlikelihood of tutoring and so forth, may render corroboration unnecessary: 
but that is a question of fact in every case. 


Tn this cate no corroboration beyond the statement of the child to her mother 
was necessary. The appeal was dismissed. How the principles laid down in: 
the Supreme Court decision should be applied are set out in Public Prosecutor v.. 
Mohini Sankara Dast; State Government M. P. v. Sheodapal Gurudapal*, andi 
Dulihand v. State®, ‘See also In re B. Chinnappa’. As to how tell-tale stigma on 
the person of the accused will also corroLorate the prosecutrix, sce Rambela: 
Prasad v. Eanperor®, and Harendra Prasad v. Emperor?) 


It has been held by the Court of Appeal (Criminal Division) consisting of 
Lord Justices Salmon, Lord Justice Fenton, Atkinson and Mr. Justice Milmo im 
Re Meille Benson Henry Jeprg Pat Patrick Manning!? about the need for corroboration 
that on a charge of a ence against a woman or girl, the judge should direct 
the jury in clear and stm ese cin, ites to convict on the un- 
corroborated evidence of the com t because human experience in the Courts: 
has shown that women and girls for all sorts of reasons and sometimes for no reason: 
at all tell a false story which is very Ee te een difficult to re- 
fate. He should go on to tell them bearing that warning in mind, 
have to lock at the partionlar facts of the particular case and if, having 

weight to the warning they come to the conclusion that the woman or girl without: 


any real doubt is speaking the truth, the fact that there is no corroboration does 
"ot matter and they are entided to convict. i 
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Bearing these principles in mind, I hold that the evidence of P. W.: 1 the minor 
girl is affirmatively and satisfactorily corroborated by the evidence of P. Ws. 2, 3 
4 and 5. So A E E AE a S T 
plaint by P. W. 5. It is true there appears to be some delay. On of the 
defence, nothing has been elicited from P. W. 5 as to this delay. In fact, the 
accused d d not even attempt to make some point out of this delay in filing the com- 

laint Exhibit P-5. It may be recalled that P. ae says in his evidence that after 
the a e eign ter P. W. 1 he sat down hanging his head 
with shame. In India, paren eaea Gy wccial AO a teens E 
unwilling - to rush to the Police eats complaints of the eternal dishonour and 
disgrace inflicted by the brutalised accused inflamed. by . animal passion on their 
and innocent pa apie Therefore P. W. 2 must have hesitated ‘for a 
Da hours whether .to a complaint or not in, these circumstances "ilar case 
eee ig gs mage ae AR SN RE I ni a ecg a imilar case 
dealing with a, similar situation Anantanarayanan, J. says in In 1e Anthony 
` | “When we bear in mind the considerable reluctance. of pircät In Tndian 
society to complain about or even’ to divulge an act of defilement of a danightce 
OE endet years, the'delay can hardly Be dered suai OF unnatural,”” 


R i Jo ot i: . teed Se re ge U Aa - 
-4 Finally I agree with my learned brother that on account ‘of the stigma which 
; gets attached after : the commission,of the offence..of. rape and which would 

seriously jeopardise the chances of getting martied in decent circurhstances, the 
. victims and their rona a often Pe E to come forward 
» prom with reports c. offences. t it requires a lot of probing and 
$ Posie E ine eis affected parties to disclose the details 
of the commission of the.offence. ‘That is why.is in assessing the infirmities 
- attached to delay in preferring a first information report, due regard must be paid 
to the manners, customs and the mode of life of women and girls in this country 
` which „are very different for instance, from those in: England, and therefore, a 
‘delay which may be considered sinister in England might get very legitimately 
explained in these parts.” 


; “T therefore find that the delay on the part of P. TIo e e 
Exhibit P. 5 docs not really give room to ahy infirmity in prosecution case.’ : 

- ` I have no hesitation in’ acting on the extra-judicial confession made by the 
accused to P, W. 5. In fact,that has not been Sa chlenged in the course opie 
‘cross-ezathination of the father of P. W. 1 by the, accused 4 


It is also argued that the accused appellant must have been subject to medical 
examination. I am of the view hat when the accused was produced by P. Ws. 3, 4 
and-5 at the police station,’ the concerned officers in that police station ought to 
have lost no time in getting the accused medically examined for signs of recent 
intercourse. In this, the conce!ned officers have signally failed to discharge their 
duties. In the circumstances of this case and also in view of the facts proved by 
the prosecution, I hold that the non-examination of the accused immediately 
after the offence of rape committed by him is not an infirmity vitiating the 
secution case. The following authorities are cited at the Bar: Shafi v. The State? Ram 
Kala v. Emperor,» Mazarali Tnayatali v. Emperor*, and Maung Ba Yin v. The King 
But ee authorities, in my view, are not appo.ites relevant to the facts ine 
‘in case. 


Before parting with this case, I regret to notice that the learned Public Pro- 
secutor has not chosen to mark Exhibit D-g as a prosecution document. It is his 
duty to have marked that document'ip sup of the prosecution although thel 
contents of Exhibit D-3 are not helpful to the prosecution. ‘The Public Prosecu- ( 
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before the Court on behalf ofthe prose rosecution. He ought not to have Jeft it to the 
defence .to..mark Exhibit. D-3 e omission on his part may be due to his 


ignorance. I presume it is not out of any design. | 
The conviction of the appellant is correct and it is confirmed, 
: In the various circumstances of this case, I considér that the e ds of justice will 
be met by ` reducing the sentence of imprisonment awarded against the accused- 
appellant to three years rigorous pact: mae! It is ordered accordingly. 
V.K.. Ordered accordingly. 
“IN THE HIGH’ Gouna OF JUDICATURE AT MADRAS, _ 
T : PRESENT : iMr. Justice K. S. PALANEWANY., ae 
anemua P al i Sa Appellant 7 





pia 


a 


3P N . aa .. Respondent. ` 
Hindu Marriags Act (ZXY o tonai aei 13 (1) (iii)—-Petition for divorce under, 
aer a ii a a Requiremsnts—Standard of proof re- 
Three essential things should be establishęd. by the party seeking divorce under 
section 13 (1) (i) of the Hindu Marriage Act and they are (1) that the other 
to the is of unsound mind ; (2) that the unsoundness of mind is. 


inctirable and (3) that the incurable unso mind'was there for a period of not 
less than three years immediately pr. us the presentation of the petition for- 


The Supreme ‘Court has consistently taken the view that the standard of proof 
in a matrimonial cause in India is raot beyond reasqnable doubt. It would 
therefore follow that the burden n the person seeking divorce under , 
section 1g (1) (i#) of the Act to establish nd reaso: able doubt that the other 
party to the marriage was incura' ly of unsound mind for a continuous period 
of not less than 3 years immediately prior to the presentation of the petition; 

Pe appaia wife ) has been suffering from Paranoid . 

- ema (nature of the deas discussed in the judgment) from 1961 
and is not completely cured even now. She is lacking in volition and spon-, 
teneity. There has been deteri. ration and loss of her personality. She is in-, 

, capable of mee the normal incidents and p-oblem- of married life. She is 
demented and. suffering from:t'.c residual scars of he mind due to the mental! 
illness, even though she t have shown some improvement off and on as a. 
result-of treatment. She T facing in ;ctivity and awgreness and her memory 
has become poor, wi hout reasonable prospect of restbration to its normal condi- 
tion. She requires sympathetic supervision and care. There may be ocasional 
lucid intervals but hat is not sufficient to hold hat ‘here is a prospect of her return: 
to normal life. Even if the condition ob during lucid intervals continues: 
without break, which is not likely, it would enable the appellant to live only half- 
life. Under the circumstAnces, both the Courts below were right in holding that 
iad appellant has been incurably of unsound mind for a continuous period of not 

t three years immediately preceding the presentation .of the petition. 
Appeal against the order of the City Civil Court (Second Additional) Judge,. 
Wadea dated oar September, 1968 and made in C.M. A. No. 55 of 1967; O: P. 
No. 60 of 1965 on the file of the City Civil Court (First Assistant Judge, Madras). 
M.S. Venkatarama Iyer, for N.S. Raghavan, T.R. Rajagopal and F. Janakiraman, 
for Appelant. 
© G.K. Damodara Rao and PA Fanickacaran, for ‘Respondent, 


*AAAO, No, 16 of 198. . i 20th April, 1970.. 








ia ae mru vy We wut uvin LÀ Gétision ot the Additional 
Judge, City Civil Court, Madras, he decree of he trial Court disso 
the marriage between he appellant and the respondent on the ground that he appe 
Jant was ineurably of unsound mind for a continuous period of years imm 
tely preceding ntation of the petition for divorce, The husband-respondent 
isem pig amare ane ete eb a ee 
in F eae Shen hey were ively about 22 and 16. There are 
five children Seip aes eae and four ee eae 
aie pe tar youngest is aged 7. last child was in Janvary, 
rg and ar that time te appellant waa nerlinod, Therefore, there is no ast 
tle appellant b any more child. Even in the middle of 1951, the 
pep el We T ve showed signs of mental ailment. That necessitated her 
by Dr. Dairiam, Superintendent .of the Mental Hospital, Madras, 
iv ler real a gay ot og But ‘hat treatment did not the desired 
reli f. The a t was treated at ~he Christian Medical Co. Hospital, 
a tember, 1961 to December, 1965. The doctor who treated her was 
Rose Chack, who has given evidence on behalf of the respondent as P.W, 1. 
Throughout the period the appellant waa uot mented as an in-etent For some time 
she was treated'as an in-patient and for s me time she was treated as an out-patient. 
Exh'bit A-1 is the history sheet maintained in that hospital. That contains all the 
ee es pe eee the treatment given fr m time to 
` the condition of the patient, etc. AEE eae WOR AEREE te Pe PROI 


PEE EEE tat iu wit Ime the Ron A E E 
of x me incidents and let in evidence by way of corroboration. Bo h the 
urts below have accepted the evidence with regard to three incidents. In the 
year 1959, the respondent celebrated the house- ceremony (grahapravesam) 
of a house built in ppa Nagar. The evidence lhes that at the time of 
ee t poured hot coffee on the head of ‘he respondent. In 
Oct ber, , the respondent’s father passed away. When mourning was being 
obs: rved, appellant i is said to have picked up a qvarrel with her mo her-in-law 
and thrown an ever-silver utensil at her. In ee ee 


ma younger bro her took place, and the custom, the ap 

to participate in mme of he ceremonies along with the respondent. tahe 
didaa the function rd gg odes tlc aie el eae 
case with to these incidents. to the incident when the appellant 
was said to a a as at her mother-in law, the 


rdi: d on Exhibit A which is a letter written to him by the appellant’s brother, 
RW. 3 in which 2. Ws hea iadirceiy admitted that the appellant wai not of sound 
amicd. But these incidents by themselves are not sufficient to prove the unsoundness 
A, Nee ere een E oe oy econ ous ported oF Since 
years prior to the presentation of the petition. 

On the side of the respondent-husband, two doctors, gave evidence, and they 
-are Dr. Rose Chacko, P.W. 1, Psychiatric specialist working in the Christian Medical 
College ital, Vellore, where the t underwent treatment, and Dr. 
Bhushanam, .W. 6, Professor of Mental in the Stanlay ital, Madras, 
and Physician in the Government Mental Hospital, Madr. s e a PEE 
examined Dr. Ganesan R.W. 4, Civil Assistant Surge n, Government ental 
Hospital, Madras P.W. 6 and R.W. 4 had no occasion to examine the a it. 
Thy gave their pad Sage ited ona queen srk T of the details found in 
the case sheet, it A- e acinar a at P.W. 6 
gave his opinion ` hat the chances of recovery were extremely impossible and that 
the : ppellant would not be in a position to share the responsibility of household life. 


He was willing to examine the appellant, but the a t did not submit herself 
‘to cn examination. P.W: 6 isa specialist whereas R.W, 4 is not a specialist; and 
thas not even obtained a Di in-mental sciences. His opinion is that paranoid 


schizophrenia is curable. however, admits that electric shock treatment would 
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be given only in advanced mental cases and that inasmuch as the a t had been 
given 63 shocks, he had to concede that the a t should have an extreme 
mental case. Inasmuch as the opinions of two doctors are based upon mere 
examination of the records, I think it is better to act upon the evidence of P.W. 1, 
-the specialist under whom ‘he a t admittedly underwent treatment at 
Vellore. The evidence of P.W. 1 is ‘hat she found ‘he t suffering from 
mental illness, that the mental illness could not be compl cured in spite of the 
treatment given for five years and that the illness was paranoid schizophrenia. 


` She, however, admits in cross-examination that some of the cases of schizophrenia 


ete ree 


treated by her had been cured. ugar cae nar Souter saab I gave evidence she 
was giving treatment to the a On the basis of what she observed even at 
the time of evidence P. y said that the appellant had mot been completely 
cured and 1 t some of the initial ailments for which the appellant came to for 
treatment in 1961 still persisted. She also said that the appellant can look after 
herself, but some of she old mental ailments would still persist. The sum and 
substance of her evidence is that hough paranoid schizophrenia is a curable disease, 
the appellant could not be cured completely in spite of treatment for five years. 


[After discussing the evidence His Lordship proceeded:] 
(On the evidence, she learned Counsel for the t contended that the 
of the Courts below that the appellant was of incurable unsound mind for 
piece of three years prir to the tation of the petition is not 
asta thet ae wearers ns tha appellant it could Sa i 
a of weak in TE SEA 
lant that it bas not been proved at We dia CO A 4 apelin E Bering 
he ee 
years immediately before the presentation of the petition. 


ee aks Soe udicial Dictionary at page 2141, the distinction between un- 
kod naer of matte ie Hrooght out in the Powie terme? 


sages En which all must understand to be a ya 
Reason or want of it. Mere centri is ot such an unaoundace of mi 
will amount to testamentary inca pacity. There is an important difference 
between ‘ unsoundness of mmd ’ and ‘ Tullneæ of intellect? EE EN 
Unsoundness of mind ma arise from perversion of the mental powers, and may 
exhibit itself by means of delusions or strong antipathies, which is called ‘ Mania °; 
or it may arise from what may be termed as defect of mind, as where the mind 
Sedo” gitie a a E uring: ns becuase weekend by dine 
‘idiocy’ or where a mind originally 
or age though producing no such insanity as to amount to Mania.” 


In the same dictionary at page 1120, the ‘ lunatic’ is defined: 


“ Lunatic is one who hath had understanding but by disease, grief or other 
accident hath lost the use of his reason, He is indeed properly one that hath 
- lucid intervals sometimes enjoying his senses and s: metimes not.’’. 


Se a he O apn i e 
suffering is id schizophrenia. In Clinical Psychiatry (second edition) by 
W. Mayer at page 230, the term “‘ schizophrenia ” is asi— 

“The term ‘ schizophrenia’ copied Stig SE a mental illnesses 
- characterised by specific psychological symptoms and eading in the majority of 
cases, to a disorganisation of the personality of the patient. The symptoms 
interfere with the patient’s thinking, pcg conation and motor behaviour, and 
- wih each in a characteristic wa disorganisation of personality often 
fers in chronic invalidien and lilong hospitalization in spite of tae abener aÈ 
gmas physical signs or symptoms.” 


ihe Tamed. anihan Puria aoia da dei eek ‘ Principles of Interàal; 
Medicine ” (fourth edition) at page 362 have defined the term thus: i 
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nzo “ eop a A a p a ee 
, steady deterioration of the personality, | during adolescence and 
early adult life and involving particularly g effective life, thinking, conduct, and 
the depth of insight. The cause is unknown and no definable neuropathologic 
ee peas ati a ai alee a a a 
. portion of cases.) - ; 

Under the heading ‘ ‘Clinical’ Manifestations”, the learned authors have oheetved 

wt page "964: — 

a. “! The illness declares spat RE certain abnormalities of affectivity aed 

, thinking which are most clearly demonstrated‘ by an examination of the mental 

‘functions of the patient. , ‘The medical histo not always been helpful in 

the, authors’ experience. ‘It is true, as stated above: that in some cases the family 
will repart a long-standing. inability . to form, Swarm and satisfactory contacts. 

. with people, and, a-tendency to shun activities of,an ‘ outgoing,’ nature, especially 
with, members of the opposite sex;.a disposition to indulge y in solitary 
pursuits and daydreaming, all of which are special behavioural ormalities of 
the introverted, schizoid, or dystonic type.” i 


The learned authors have indicated the following primary sigas | or r characteristics 
of the disease at page 364:' 


à “The specific and characteristic signa 3 unique to schindphreaia.are (2) disture 
cbances in affect, (2): disturbances 3 in t thought, processes : and associations,  (3)d dis- 
-' turbances.in attention. . 


i ric sp ladeni a —In many though not all pati¢nts with shi 
phrenia the affect, or outward expression of emotion, is bland, rigid, ina 
priate, or ambivalent.‘ Personal events of serious mportance aes 
~ casual manner without any outward show of emotional Nene 4.6.5 = 
or bland affect............ w 


: Dirbant in thinking and ideational associgtion.—In the patient’s spontaneous 
a PO a bis ues (O queo one duds rhit ii thmkihg aboni any 
oes is apt to be illogical, tangential and -rrelevant............-...0.%. 
Toate explanations may be offered. Aj patient scen tearing his shirt to 
said that he was doing, it because it was outside...... -an „example 
o illogical association. In conversation, seemingly unrelated and impertinent 
sets ging be EEEa wp and AEE E lee ieee Such 
disturbances m are called associational iba dered e cc SRS ` 


Disturbances in atiention. Often there are lapses ih attention’ or 
wish other ideas; and at these times the patient ay peek the questions aye the 
examiner. Later he.may respond alertly and focus his attention on the problem 
at hand and in fact may indicate shat he heard the examiner's earlier questions 
- even -hough he did not reply to them. In the later stages of the illness he appears 
continuously preoccupied and it is s impéssible to attract or to hold his’ attention 
even momentarily:”’ 


The leamed authors have also indicated the secondary signs of this digease- At 
page 365 they say:— 


“The term’ ‘ secondary ’ denotes those signs which appear to dae fom the 
aforementioned disorders of thinking, emotion and attention. The most impor- 


tant of these are delusions, Sie tb eee seal _Tesistiveness, negativism and - 


., mannerisms. Although not unique to hrenia, they occur with sufficient 
eo eee and at times they appear to dominate the clinical 
„picture 


Gr page 367, tha anori anton have indicated the special types of schizophrenia, 
eee E OE What is paranoi ae Indicated 
in the same page as:— Oe 2 = : . 


t 


¢ 
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“ ‘Paranoid’ —Here Autistic, unrealistic thinking, delusions of i and 
grandeur, ideas of reference, and often hallucinations are the -leading clinical 

dings. Often behaviour is unpredictable with a ; attitude of 
hostility and aggression. There may be excessive concern over n, with or 
without delusions of persecution, nd expansive delusions of omnipotence, genius, 
or special ability.” ` 


After dealing with different Srey and eae oes and gaat of the schizo- 

phrenic patient, the learned authors have concluded at page 370: 

. “ From these data it is obvious that. schizophrenia is is a serious ‘disease and 
one for which there is no specific ‘ herapy.” 


In Sydney Smish’s Forensix Medicine (gth edition) at page 389; ‘the sythptoms of 

the are described thus: = 

7 “Tts onset is usally E E and EE tan’ R 
history, frequently shows the patient to have been of the gom: solitary ty 
individual inclined to be unduly sensitive or bashful who not mix well with 
his fellows iù games and sport. The course of the disease is very variable, but 
an extreme d of dementia is the usual outcome. As the disease progresses, 
the most notable symptom is an increasing emotional indifference which is maea 
towards his duties, former pleasures and dearest friends. re 


In Modi’s Medical Jurisprudence (1963 edition) the relevant passage is to this 


u Kraepelin, in 1896, named this disease dementia proecox. » , In 1911 Bugeon 
Bleuler introduced the term ‘ schizophrenia’ which li means splitting of 
. the personality. The term dementia proecox was because it implied 
that the disease always ended in dementia, which it did-not. The term proecox 
meant that the disease developed at the time of puberty or adolescence but many 
cases developed outside that period. Since it was thought hat the disease always 
ended in dementia it meant a hopeless prognosis bats created a spirit of defeatism 
in the minds of people.” 

That persons suffering from schizophrenia are dlio prone to commit serious 
crimes like murders is illustrated in Taylor’s Principles and Practice of Medical 
Jurisprudence (tith edition) Volume I at page 587, wherein it is observed: ` i 

“There have been a number of murder cases in recent years where juries have 

returned verdicts of guilty but insane upon evidence that the accused ¥ was suffer- 
ing from schizophrenia at the time of committing the,act.”” ` 


In Handerson and Gillespie’s Text Book of Tepomaty (9th edition) at page 250 
it is observed: j ' 


“ Schizophrenia, in its most typicał form, consists in a slow deterioration of 
the ‘entire peo which often manifests itself at iod of adolescence. 
It involves a grea of the mental life, and expresses eiin disorder of feeling, 
of conduct, and thought, and in an increasing withdrawal of interest from the 
environment.’ ; 

As regards treatment, the learned authors have observed at page 285: 

“We have no specific and effective treatment for schizophrenia. Our 
attitude has to be melioristic: but much can and,should be done which is helpful. 
In a considerable proportion of cases the treatment given determines the prognosis, 
EE aol ene We can probably assist in. arresting the disease process, we can 

limit the degree of deterioration, and we can sustain and develop 
roles patients’ undamaged assets.” 
regards prognosis, this is what the learned authors have observed at page 288: 

“The more enthusiams and stayi power we bring to the treatment of 
anand aaa the better are likely to be our results; but complete success cannot 

for treatment. All our treatments are empirical and limited 


a 
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ün their effects; we are frustrated by our very slight knowledge of ihe actiology of 
the illness. Schizophrenia still accounts for about two-thirds of those who 
-term care in our mental hospitals, and a thun one of the major unadived 
in she whole filed of medici 


In the light of the foregoing, we EE E the respondent husband 
seeking divorce under section 1 {1} (ai) of the Hindu Marriage Act, 1955, has to 
establish. That section reads thus:— 


“1g. (1) Any marriage solemnized, whether before or after the commence- 
ment of this Act, may, ne eae presented by either the husband or the wife, 
be dissolved by a decree of eee that the other party— 


ye oo ora er Arua etean 


(ii) has been incurably of unsound mind for a continuous period of not less 
than three years immediately preceding the presentation of the petition.” 


The*framers of this provision have taken into account the provisions of the English 
Matrimonial Causes Act, 1950. The English Act of 1950 reproduced what was 
eontuined in the Mattoon Causes Act sara ere et in the 
Matrimonial Causes Act, 1965. According to the Enlgish Act, a petition for divorce 
<an be presented on the ground that the respondent 1s incurably of unsound mind 
and has been continuously under care and treatment for a period of at least five 


eee the presentation of the petition. Inasmuch as impor- 
bisa ETA in the enactment have been taken from the English enact- 
decisions would be of valuable guide in interpreting the Indian enact- 
eee dian case law on the Indian enactment is not much. It would be seen 
from a perusal of the Indian enactment that three essential things should be estab- 
a eat seeking divorce, and they are (1) that the other party to the 
und mind; (2) that the unsoundness of mind is incurable and 
T8) that the incurable unsound mind was there for a period of not lem than three 
ee E 
In Swettenham v. Swettenham), the main question considered under the Matri- 
monial Causes Act, 1937, was about the distinction between “* recovery’? and 
t cure.” The parties were married in 1878. Thereaftér fr m time to time the 
ee ee She was, however, at large for con- 
na DANES , one period extending to nine years, but she had been continuously 
a period of 11 years immediately before the date of the hearing. The 
A T divorce nader he Matrimonial Gua Act, 1937, alleging 
that the wife was incurably of unsound mind and had been continuing under care 
and treatment for a period of five years. The wife denied that the was incurably of 
unsound mind. On a consideration of two important aspects, the Court held that 
the wife was incurably of unsound mind. One was that in spite of two consider- 
able periods, during which the wife had been restored to mental th, she continued 
to be insane. The other was that the wife was of advanced age. At page 185, the 
relevant passage is this: 

“I am satisfied, without saying any more, that, although this is ty no means 
an aggravated case of unsoundness of mind, or a violent or an extreme case, it is 
proved on the evidence, and not merely by the fact of certification—which, of 
course, alone would not be enough— beyond any doubt whatever on the 
anedical evidence, that this lady is of unsound mind, and the Aeri p which 
has caused me any doubt at all is the question whether, ha unsound | 
<en eee a gi i 

With regard to that, it is unnecessary to say more than that, PE EN S 
on either side, I am satisfied that, having regard to the long history of her illness, 
not forgetting in that connection the two very considerable periods during which 
she was restored—temporarily, at any rate—to health, but in particular having 


} 
‘a - + L (1938) 3 AER. 183 at 185, md 
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Tegard to length of the. last onset, which now extends over 11 years, and above - 
ar o U eee LAD ee Unt there i PO Peer O enuig: That being 50, 
I find that the petitioner has proved the case.” . 


In Randall v. Randall! , one of the principles laid down is that it is not necessary to 
fy dover any Nest about tie degree oionn mind he ee a 
trimonial Causes Act, 1937. On the evidence, the Court fo that al 
the case was a mild ore, it was satisfactorily established that there was incurab 
unsoundness of mind. The question arose whether it is sufficient to bring the case 

within the scope of Act. At page 701 the relevant observation is: 

“ Here let me say one word about the issue of unsoundness of mind. I am 
Por lore a Ms pcs test of the degree of unsoundness of mind necessary 
e tae eens oe es trimonial Causes Act, because to do so would serve 
no purpose, and might create difficulties.” ` 

The medical evidence showed, as in the instant case, that there were small 
i ments at times. In considering the effect of such improvements, the learned 
ER had cheerved ol panes 70s 703: 

“ The acute condition which existed formerly has disappeared, but there is 
an irreducible minimum of unsoundness of mind manifesting itself, as I have 
already said, by this absence of volition, of which every doctor who has examined 
him, and Mr. Heywood, who is in charge of him, has spoken. He said in terms 
that, such as his defect is, there is no doubt whatever that it is incurable. ‘‘ He 
used a me to the effect that the original breakdown had caused s ara, not 
in the li sense, but figuratively, and that, though the symptoms had dix 
appeared, and the condition gen had improved, that scarring of the mental 
condition must necessarily remain for all time. That is what he means by saying 
that there is an irreducible minimum of unsoundness of mind. 


He satisfied me that he would be very reluctant to allow the ient to go 
out as a voluntary patient unless he personally was satisfied with the conditions 
under which that t was made, and that, if it was desirable to allow 


sade aa ig Deane age pal ata a ie pa any such c ttage. 
‘Then, of course, he would still, within the meaning of the Act, be under the deten- 
tion of a reception order, and in single care, as at present.” 


There also argument was advanced about the degree of insanity. In dealing with - 
that question, the learned Judge said: 7 
“ Once one has arrived at that decision that there is unsoundness of mind, 
te Geen erases a ee ing of the Act, I am not concerned with 
question of degree at except in so far as that is tested by the statu 
test that there has been care and detention for the requisite period.” sia 


In Sagymer v. Stwymer®, one of the important questions considered was, what would 
amount to contmuous period of five years within the meaning of the Matrimonial 
Causes Act, 1950. There the husband was admitted to a Mental Hospital in 1925 
and w:s discharged 26 years later and was later re-admitted to the same hospi 

asa voluntary patient. In 1953, he broke his leg in an accident and owing to 

of suitable ities for treatment at the mental ital, he was sent to a general 
hospital which was not an institution or a place approved for the of the 
Mental Treatment Act, 1930. He returned to the Mental Hospi sain 1953- 
He was incurably of unsound mind. In October, 1953, the wite presented a peti- 
tion for divorce on the ground that the husband was incurably of unsound mind and 
had been continuously under care and treatment for a period of at least five years 
ee nee On account of the period 
during which the hus d was having treatment in the general hospital, the trial 


\ L (1938) 4 ABR. @6. 2 (1954) 3 AER. 502. 
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. Court held that.it had not been proved that the husband was continuously under the 
care and treatment for.at least fiye years immediately preceding the presentation 
of the petition, and in that view rejected the wife’s petition. Reversing that deci- 
sion it was held in appeal thatthe word continuously should be read not only with 
common sense but also with the true object and intention of the Act in a sense which 
does not exclude the periods of authorised temporary absence from the concept of 
continu ty which Parli t had in mind and that the word should be construed 
similarly in relation to the voluntary patients also. | ; 


Charlton v. Charlton!, on which Mr. Venkatarama Ayyar, appearing for the 
appellant relied, is not of much help. .The wife in that case was admitted in an © 
institution for mental treatment in February, 1947 in,pursvance of a detention order 
under the Matrimonial Causes Act, 1950-for a period of six months. The order 
lapsed on the expiry of time and the patient was discharged. , But she got herself” 
re-admitted oda later as a volun patient and remained there continuously. 
under care and treatment. In 1953, he husband petitioned “for divorce on the. 
ground that the wife-was incurably of imsound mind and had been continuously- 
under the care and treatment for a period of five years immediately preceding the- 
petition. Confirming the order of dismissal of the petition by the trial Court, it. 
was held in appeal that the period between di and re-admission on voluntary- 
basis could not be regarded as negligible, and that the subsequent period of care and 
treatment on a voluntary basis did not follow ‘' without any interval”’ the period. 
during which the wife was detained purs ant to the order of detention. Pea 


Whysall v. Whysall*, is an important decision. That decision lays.dowh the- 
test to be applied in deciding the question whe'her a person is incurably of unsound. 
mind, ' In t case also, as in the instant case, the disease was paranoid schizo- 
phrenias' The husband entered a mental hospital pursuant to a reception order 
in May, 1952 and remained there at the hospital even at the time of the hearing of” 
the case. We underwent electro convulsive treatment, as in the instant case, with~ 
out any :lasting improvement of his condition, but showed much improvement as a 
result of the treatment with drugs. The evidence of three medical witnesses estab- 
lished that though there was no p t of full clinical recovery, there was possibility 
of some d of.‘ social recovery’. It was also even possible that the husband 
might be able to be. discharged from the hospital in about six ,months, if suitable 
living conditions could be found for him; but if he were discharged, he would still 
have to continue the treatment and drugs to maintain his recovery. In these 
circumstances, the wife presented a petition in February, 1958 for divorce on the. 
ground that ‘her husband was incurably of unsound mind within the meaning of 
section 1 (1) (d) of the Matrimonial Causes Act; 1950. Having regard to the condi- 
tion of the husband, the question was considered whether he could be held to be a 
person suffering from incurably of unsound mind. Dealing with this aspect, it: is- 
observed at page 396: o’ i 

“It seems to me that the intention of Parliament was to enable one spr use to- 
obtain a dissolution of the marriage when the mental incapacity of the other, 
despite five years’ treatment, was such as to make it impossible for them to live 
a normal married life together and when there was no prospect of any improve- 
ment in mental health which would make it possible for them to do so in the 
future. The state of mind envi was accordingly a degree of unsoundness. 
or incapacity of mind properly called insanity. If a practical test of the degree 
is required, I think it is to be found in the phrase used in section go of the Lunacy 
Act, 1890—‘ incapable of managing himself and his affairs provided it is- 
remembered that * affairs’ include she problems of society and of married life and. 
“that thé test of ability to manage affairs is that to be required of the reasonable 
MAN....... RSE P i 

What effect is to be given to the word ‘incurably'? If a may be 
discharged from hospital in a state in which he can resume ied life, managing: : 





1. (1955) 1 WLR 675. 2 (1959) 3 AER. 309. 


uupo w vura LLU _COMETACTS or 
act as a trustee, does the fact that be will always have to take a regular dose of a 
drug to against any recurrence of the disease prevent it being said that he 
is cured Counsel for the wife’s argument would have:a tient with this pros- 
pect labelled ‘ incurable ’ even if the hospital were to arge him as recovered 
since, as he says the prophlactic doses would not be ii if he was cured.” 


At paze 397 it is observed : g 
e If a dian caa hope o riae AOR TE ante himself 
and his affairs, no o person would describe him as incurably o unsound 
mind or insane because he to take a drug once a week or once a day. Equally, 
" however, if in the light of medical knowledge at the time of the inquiry it is said 
` that the patient’s mental state is such that the best can be hoped for is 
to ‘conditions where he will not be required to manage himself or his affairs but 
will live an artificial distance protected from the normal incidents and problems 
of life he will properly be termed incurable. A parallel in the physical sphere is 
-the patient who can. a ee whom we would term 
a permanent invalid. 


Pe, I would conclude, Becta: shat ta decking Miia ces at incurably 
of unsound.mind ’ the test to be applied is, whether by reason of his mental condia 
“tion he is capable of managing himself and his affairs and if not, whether he can 
hope to.be: restored to a state in which he will be able to do.so. I would add to 
Be ee eae SEE EE SR E ees Peete 8 ceaeanable 
person.’ 

Summing up his reasoning, the learned Judge held baie EAT 

have intended to treat as cured a man whose optimum prospect of recovery is to 

be fit for this sort of half life and in that view it was held that the'wife had proved 

her case that the pecan sees of unsound mind. 


The decision in Chapman rg y_on which Mr. Venkatarama Ayyar for 
the appellant relied, is not of euch elp. That was a case where the husband was 
suffering from paranoid schizapbsenia” The evidence established that after the 
discharge 


from the hospital he was no longer subject to any tion order. He 
was no lo under any medical treatment or care. He was able substantially 
to ssatrel hie condition -by the taking of drugs. He was able to work and earn 
wages and was capable of securing work. He was normally living at a hostel with- 
pe any special upon or care. It was not established that he was incapable 
his affairs, bearing in mind that affairs must be held to 
Pe e problems of work, society and marriage. It was, therefore, held that 
the wife had failed to establish that her husband was incurably. of B mind. 


Coming to the Indian decisions Mr. Venkatarama Ayyar nA. sS. 
Mehia v. Vasumati?, There, the husband applied for decree AA nullity of Sr eee 

age or “divorce. He alleged that he relied upon. the representation made by thi the 
wife’s father about the condition of the wife and went ugh the marriage, that 
after the marriage the respondent came to reside with him, that at that time he 
found that the wife’s mental condition was defective and that she was insane and 
did not know how to lead a married life. On these allegations he said that as the 
wife’s mental condition was incurable, he was entitled to a decree of mullity or 
in the.alternative a decree of divorce. Thè trial Court held that the husband had 
` failed to establish that the wife was-cither an idiot or lunatic at the time of the 
marriage or that her mental condition had not been disclosed at the time of the 
marriage. It was also held that the husband had failed to prove that the wife of un- 
sound mind for the relevant period or that the mental condition was incurable. 
In this view, the trial Court dismissed the petition. In the appeal, it was contended 
that the evidence established the following facts; (1) that the wife did not know 
how to dress her clothes and she kept. the buttons ‘of her blouse o (2) that 
fongt She wes a eT not ee veel: (3) that ihe did not distinc 





ee ea ce 

use may be made of Mug and that chola was cooked after eee 
that it was not_eaten, but applied on the head; (4) that sie no control over 
the nature discharges as she passed urine and stools even in the kitchen;, (p) that 
she did not recognise persons and did not give welcome to the visit and she 

sense and recollection of places, roads, neighbours, etc., and (6) that she required 
to be helped. are arenes ee ey ied wore Fae ete 
contention that the wife was incurably of unsound mind. The learned 

Mehta, J., if I may say so with respect, rightly re} the contention, for, T 
was established by those circumstances even if were taken as true was that 


E E E a ee 
was able to answer some questions. On & 

cele oh the Geeks cleaned fies ei A e wife was able 

PRES eset gcd all ES bas cea aan way aad yo) ble vs 
up with the obligations of marital life, though on some occasions she needed better 
instructions or advise. In conclusion, it was held that in any event, the mental 
defect was not of such a d or extent which would make wife incapable of 
managing herself and her and there was no evidence whatsoever to show that 
Be wie ne age Ger aay cacti aval Gio. „On facts, this decision, 
on which Mr. Venkatarama A very stro relied, is distinguishable, for, 
fn the instant case, it is established beyond doubt the appellant has been suffermg 
from paranoid schizophrenia. ; 


The es High Court in Sucka Singh v. Gurbachen Kaur}, on which 
Mr. Damodar appearing for the respondent relied, dealt with a case where the 
wife was suffering from schizophrenia as in the instance case. Though the trial 
Court, on the evidence, found that the wife was not of normal condition and was 
suffering from schizophrenia, still it refused to allow the husband’s petition for 
divorce for the reason that the evidence did not establish that the respondent was 
insane. Reversing this decision it was held in a that the evidence was suffi- 
‘cient to establish that the wife was incurably unsound mind for a period of 
three years immediately before the presentation of the petition. What weight 
should be to the lucid intervals when the wife was able to talk well, was consi- 
Baai appellate Court and it was held that, according to the medical testi- 

the witnewes, who gave evidence in that case, there could be lucid inter- 
vals in the condition of a person suffering from schizophrenia for weeks and even 
months and that, therefore, the fact that the person was able to give lucid answers 
during sometimes cannot mean that the person is not of unsound mind. 


` Mr. Venkatarama Ayyar for the a t contended that in Matrimonial 
Causes the Court should insist on reasonable doubt, that in the 
instant case the evidence does not establish beyond reasonable doubt that the appel- 
lant was suffering from incurable unsound mind for a continuous of three 
years and that benefit af doubt should be given to the appellant. 

in divorce proceeding is a civil and not a criminal ing. The 
analogies prt pS of criminal law no authority in divorce Court 
which is a tribunal. But there has been a Se ee 
on the question whether the same strict proof, beyond reasonable doub >; 
is required for a matrimonial cause as is required'in a criminal offence. The House 

of Lords in Blyth v. Blyth*, by a majority of three to two settled the controversy, i 
but only about condonation, connivance and the like bars to relief, the standard ) 
laid down there for proponderance of probability, not about the grounds for 
dissolution, adultery and the like, where satisfaction beyond reasonable doubt 
was necessary. But the Supreme Court has consistently taken the view that the 
standard of proof in a matrimonial cause in India is proof beyond reasonable 
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doubt. In Bipinchandra Faisinghai Shah v. Prabhavatit, which is a case of divorce: 
at the instance of the hus on the ground of desertion of the wife for a conti-. 
nuous period of four the Supreme Court held that the plaintiff must prove. 
the ence, beyond all reasonable doubt. In Earnist Fokn a Konina Oe 
Whi'e®, which wad a cote of divorces on he und of adultery, the 

ted out that the standard of Cag dues anges ra eat fee 

is satisfied beyond reasonab psio cea tee he matrimonial, 
offence, he would be satisfied within the meaning of section 14 of the Indian Divorce. 


Act, 1809. In Lachman Utamchand v. Meena, which was a case of j separation 
for desertion the wife under section 10 (1) (a) of the Hindu Act, 1955, 
the Supreme reiterated the view that it is settled law that the burden of pro~. 


ving desertion is on the petitioner and that he or she should establish it beyond, 
reasonable doubt to the satisfaction of the Court. The same view was reiterated: 
by the Supreme Court in Mahendra v. Sushila‘, It would, therefore, follow that- 
the burden lies upon the respondent-husband to establish reasonable doubt 
that the appellant, his wife, has been incurably of unsound mind for a continuous. 
period of not less than 3 years immediately prior to the presentation of the petition. 
I now turn ep ee are ironed of ihe 
facts of the case in the light of the principles indicated above. The evidénce of- 
P.W. 1, EREE Cong TIR EEEN A e a E establishes the. 
: appellant has been suffering from paranoid schizophrenia from 

1961 and is not completely cured even now. She is lacking in volition and sponta-. 
- neity. There has been deterioration and loss of her personality. She is incapable. 
of ing the normal incidents and problems of married life. She is demented 
and suffering from the residual scars.of the mind due to the mental illness, even 
though she might have shown some improvement off and où as a result of heavy- 
ee ee She is lacking in activity 


and awarness and her m ympathedcropervios and cae, 
o aea reponse pan! Reg She recites synipatietie pik coon cr cea a 
‘There may be occasional lucid intervals when she ma aae aen a 


p ea arama wit be Even if the condition spar during- 

tervals continues without break, which is not likely, it would enable the- 

t to live only half-life. I am aware that a decision in favour of the husband: 

ST ma aE a E But that appears inevitable, ag. 

I am not prepared to misplace my sympathy in favour of the wife in ‘he face of the. 

satisfactory evidence which entit the husband beyond reasonable doubt to the 

relief asked for, though the appellant is entitled to sympathies. I am afraid she. 
Belped: 


cannot be 


V.K. Appeal dismissed, 





| 1. a sc ne (1956) S.C.R. 838: S.C. 441. 

ALR: S.C. 176. ~- me oge ALR: 1964 S.C. 40, 

12 958) 8.CJ. TS: a SER 1410: 4. (1965) 1 S.CJ. 788 : (1964) 7 S.C.R. 267 3. 
| (1958)-2 An. W.R. ) 125: Í MLJ. ALR. 1965 S.C. 364. i 
: 0) 25 26 (1958) M.LJ. (C) € i: ALR. 1938 ste, oot S 
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‘IN TEE HIGH COURT. OF JUDICATURE AT MADRAS. 
` PRESENT :—MR. Josrice B.) S. SOMASUNDARAM. 


Ibrahim Bathima - . oe Patitionsr* 

R “0. š pet ar > , o 

Thirukkanna ‘Thevar `- i ps Respondent.: ` 

Criminal Procedure Code (V of 48), tin Section 520—Disposal of the seized property—No 
is ee eee Barbet such nikoe #0 [ha adoi alfde 

parties, if can be implied 

ESS T hough there:is no P TE E E 520 of the Criminal Procedure: Code 
' for the issue’ of any notice to the concerned ies before the order the 


disposal of.the property is made, there is in the eye of law a necessary’ implication 


. that the parties: adversely: affected should be heard :before the Court makes an: 


order for: the return of ` e seized property. ee 
Petition under sectidns 495 and 439 of the Code of Crimitial” Procedure! I 


ying the High Court to revise the : pear te Court Gr he Son OF 
pele ne uram Division at Madurai, dated 23-d December, 1 and -made in 


G.A. Nor a7 of 1068 (C.G. No. 243 af 1968) on the fie ok the £ of-the Sub-. 
Divisional Magistrate, wa? 


thapuram) ; eee 
C. K; Venkatanarasimhan, for Petitioner. : ae ; PAA gy 
` ‘The! Additional Public Prosecutor, for State. "COT oy 
; ‘The ‘Court-made the following 


whose tdi! ot 


Onpur.—On the night of 28th July, 1968 at the the village of Meesal in Ramriad. 


‘District, gold chain weighing about five sovereigns gy a a 12, 35 
‘were stolen from the house.of Ibrahim Bathuma (P.W. 1) 
nished by the accused, there was recovery both of the chain and the. cash from the 
accused and some. ms to whom he had given, The Sub-Divisional trate, 
Raad convicied the accused and directed the ieturn of the ML. Os, in the e com- 
Plainant, namely P.W. 1. On appeal, the Sessions Judge of Ramnad acquitted 

¢ accused and ‘ordered that the property involved in the case should be returned 
to’ elie accused. Ag rieved at this order, the aay nae has come up to this 
«Court. ‘P.W. 1 in the case is the person who has adversely affected by the 
<order now made by the learned Sessions Judge. There has been no notice to her. 
“Though there is no reference in section 520 of .he Code of Criminal Procedure for 
the sue «f :ny notice to the cen ym wties b: f re th ord: r regarcing the dis- 
posal of the p is made as o in Stats Bank of India v. Rajendra Kumar 
there is in the eye of law a necessary implication that the parties adversely affected 
-should be heard before the Court makes an order for-the return of the seized pro- 
Pey- The order passed by the learned Sessions Judge cannot be sustained and 
ut is set aside. ee ee eee ee ne Ee 
parties concerned. The Criminal Revision Case is allowed. 

V.M.K. Js Ginna retin cdi alii, 


* CRC, No. 1108 of 1989, E í . ce Ist July, 1970, 
CULRLP. No. 1089 of 1969. < f ; 
1. (1968) 1 S.CJ, 822 : (1969) MLJ. (Cel) 442 : ALR. 196 8.C. 401. 


peer eR, emma 


i) ROJA KAMALAM, Ín re (Somasundaram, J.). AAI 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Josrice B. S. SOMASUNDARAM, 
Roja Kamalam .. .. Accused". 
Criminal Procedure Coda (V of 1898), section 423 (x) (b)—Appellate Court, powers of— 

Remand of a cass for the purpose of passing a proper sentence, 1f proper. 

Under section 423 Be of the Criminal Procedure Code, the appellate Court 
has power to reverse the finding and sentence and either acquit or K hane 
acoed Ge order Bia to be reied by a Court af competent jurdiccion: tit 
has no power to remand a case for the purpose of passing a proper sentence. 


Case referred for the orders of the High Court under section 438 of the Criminal 
ure Code, by the District Magistrate (J), South Arcot at Cuddalore in his 


Proced 
letter No. dated goth August, 1 y rawing CAN ‘A. ake Bo ere eae ot he 
Court of the Sub-Divisional aC. No. 1571 of 1964 on 
the file of Sub-Magistrate, Ulundurpet). : 

Additional Public Prosecutor, for State. 

The Court made the following 

roe Oe Re Eat a ad to suffer rigorous 
imprisonment for three months for-an offence under section 380, Indian Penal Code, 


the Sub-Magistrate, aa ie ara 1571 of 1969 on his file. The age 
this accused was taken as 21 earn in A No There was an appeal 
Sir in ee S 


to the Sub-Divisional 5 of 1969 and before 
bim the ap E pE show that her age was 
about 20. ile of this a , the anad Sub -Divisional Magistrate 


confirmed the conviction and remanded the case to the Sub-Magistrate, observing 
that the matter should be dealt with under the provision of the Probation of Offenders 
Act, if the age was found to be 20. 


There can be no remand ofa case for the p of passing a proper sentence. 
Under section 423 (1) (b) of the Criminal Procedure Code, the appellate Court 
has power to reverse the ita eo ee 
accused or order him to be retried by a Court of competent jurisdiction. 

conviction and sentence should be set aside before ordering a retrial. ‘The 

cedure followed by the learned Sub-Divisional Magistrate is not correct. pr 
order passed by him is set aside. The aes Ga he ea ee 
of the matter according to law. The reference is accepted thie pommel case a 


V.M.K. ee A g g oe e oine abi 


| (Cas Referred No. 13 of 1969.) 16th June, 1970. 
56 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRuagNT :—Ma. Justice B, S. SomAsUNDARAM. 

Periaswamy alias Ma Iraivan .. Petitioner 
Penal Code (XLV of pate pari 353 and Me altercation but no gesture fo 

use force—Accused 5 thr he aon. place only after shoeing the Tahsildar 

Pe oe el oe. r 

In the absence of gesture on the part. ofthe ional difeaéoning to shoc the 
- Tahsildar, a mere wordy altercation between them will not fall within the ambit 


of section 55, Indian Penal Gcde. The accused not having committed any 
offence, can be no conviction under section 451, Indian Pinal Code. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the, e High Court to revise. thè Judgment of the Court of the District Magis- 
javur at Kumbakonam dated 28th June, 1969 and in G. A. 
No. 98 of 1969 (G.G. No. 68 of 1969 on the file of the Court of the Sub-Magistrate, 
Aranthangi). ; 


G. Gopalaswamy, for N. Ganapathy and N. Rajasekaran, for Petitioner. 
The Additional Public ‘Prosecutor, for State. 
- The Court delivered ‘the following. ; 


Jupawenr.—Solomon Rajayya, P. W. 1 was-the Tahasildar at poner 
On the goth October, 1968, the revision petitioner went to his house and ques- 
tioned] him”about the ré-instatement of a Village Headman. There was a wordy 
altercation between the two. ` The latter suggested that the former was not doing 
it, because he had received some illegal gratification. The Tahsildar said that 
if that was the case he might lay a com laint ‘before the vigilance officers. “The 
petitioner then said that he would leave the place only after shocing him. P. Ws.- 
2 Sarah who were then present a hint, This is all what happened on that- 
e Tahsildar gave a complaint. Charge-shect was filed against the petitioner 
for offences under sections 451, 353- and 355 of the Indian Penal Code. The trial 
Court convictecthim for all the three offences and:sentenced him to pay a fine of 
Rs. 100 under each count. On appeal, the District Magistrate held that no offence 
under section 355 of the Indian Penal Code, was made out. However, he con- 
firmed. the conviction and the sentence passed under sections 451 and 353 Indian 
Penal Code. ‘The correctness: of this order is now canvassed in this revision. 


` ‘The evidence adduced establishes that there was only a wordy alterca- 
tion between the two. The petitioner is said to have said that he would leave the- 


place only after shocing the casas There is no evidence to show that there was 
any goa dag gi ene Nigro rd pel rrr ake Indian Penal 
Code. The lower ap te Court has correctly acquitted him for this offence. 


When this is so, there can be no conviction for the offence under section 353, Indian 
Penal Code also, Larger is that no force was used by the petitioner. 
Only on that basis he has acq him for the offence under gettion 3555 gree 
Penal Code. For the TAR ander section 451 also, (house trespass), th 
should be an entry in order to commit any offence which is punishable wid 
imprisonment. Now that it is found that the petitioner bas not committed any 
offence, it follows that there can be no conviction under section 451, Indian 
Penal Code also; The revision is allowed. The convictions and sentences passed 
against him are set aside. The fine if collected shall be refunded. 


V.M.K. Ordered accordingly. 





* CrLR.C. No. 884 of 1969. f 
(CLRP. No. 870 of 1969} 17th June, 1970. 
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IN THE HIGH COURT OF JUDICATURE AT- MADRAS. 
; ` Present Mr. Jusriog K. S. PALANIWAMY. 
H. Mubamed Sultan l .. Appellant® 
D. g - : ; : 
R. J.. Mohamed Yakub a A _ Respondent. 
Contract Act (IX of 1872), section eae ae if aid when may require a principal to render 
accounts. 


Master and Ssroant—Liability of master to rénder accounts to servant. 


Trust—Benefictary’s right to Ceriana cone fon ee sistas telatiins 

__ ship of trustss and beneficiary between the parties—Former held liable to render accounts. 
So far as the liability of the agent to.render accounts to the- on is concer- 

ned, it is given statutory recognition in section 213 of the Act. But 
so far as the liability of the principal to render accounts to the t is concerned, 
there is no provision either in the.Contract Act or in any other statute cither 
conferring such a right or denying such a right. But as a principle of equity 
Courts have recognised the right of the agent or employee to call upon the prin- 
cipal or employer to render accounts in certain exceptional circumstances. + 
the exceptional cases are, would naturally depend upon the circumstances of 
each case. 


In the instant case apart from the close relationship between the plaintiff and . 
the defendant and also apart from the fact that the plaintiff was employed in the 
defendant’s shop, the conduct of the defendant himself in crediting the plaintiff 
with various amounts unmistakably sess ee the sere occupied a 
fid ition and was in ent of the affairs of the plaintiff. The 

: RATA pr not merely that of employer and employee or creditor and 
debtor. The relationship was some more, namely, trustee and beneficiary. 
The plaintiff has succeeded in establi that the defendant is under an 
ga to render accounts to him during the period of the management of 

his affairs. 


Appeal against the Decree of the District Court, Coimbatore, in A 
No. 431 of 1963 preferred against the decree of the Sub-Court, Erode, in O.S. 
No. 12 of 1958. 


M. R. Krishnan and S. M. Amjad Nainar, for Appellant. . 
R. Gopalaswami Ayyangar, S. Krishnaswamy and T. Raghavan, for Respondents 
The Court delivered the following 


Jopomunt.—The plaintiff having failed in both the Courts below has come up 
with this second a . The suit is to direct the defendant for rendition of accounts 
in of the moneys said to have been received by him from and on behalf of 
the plaintiff from 1946 till date of suit and to pay the plaintiff such amount as ma 
be determined by the Court. Tentatively, the plaint is valued at Rs. 5,100. Bo 
the Courts below held that the plaintiff failed to establish any lia liability on the 
part of the defendant to render accounts. 


+ The facts are these: The defendant is the maternal uncle of the plaintiff. The 

i plaintiff lost his father when he was just a lad of three years. The plaintiff’s mother 

died within 3 years thereafter. The plaintiff has five sisters, one oi ee 
Peat ienr ean TER anid Aisi Rassel mas eoki atte the pro 

the plaintiff. The defendant is doing mundy business at Erode. The lantis 


with him, so that he could invest the cash at favourable terms for the benefit of 
the plaintiff for the purpose of augmenting the income, that the plaintif agreed 
with the suggestion and made over certain amounts to the defendant in 1946, that 


i * 8.4. No. 1021 of 1965. BOE | te ** Inh June, 1969, . 


Es the defendant suggtsted to him to transfer all his cash 





444 - THE MADRAS LAW JOURNAL REPORTS [Isto 


tly in 1949, bigger amounts were transferred to the management of the 
pea. ry that the defendant took up complete management of the plaintiff's 


affairs, collected rent from the properties of the plaintiff and credited the income to 
his account and met expenses, that in 1949, the defendant employed the plaintiff 
in his mundy business on a salary of Rs. EDE A ey aed 
bonus due to the plaintiff were credited in the plaintiff’s account from time to time 

„and the plaintiff was being maintained and fed the defendant himself in his 
house. e plaintiff further alleged that he complete confidence and trust 
in the defendant, his maternal uncle, that in June, 1957, when the plaintiff got 
married, large ts were received which also were entrusted with the defendant 
and that the endant was thus acting in a fiduciary capacity in of the 
affairs of the plaintiff and of his assets m the position of a trustee. e plaintiff 
further all that in 1930 ema ee betwenn oes aad he eo 
dant, that with a view to defraud him the defendant attempted to make false and 
fraudulent entries in his accounts and that thereupon he set the criminal law in 
motion which ended in conviction by the Sub- , Erode. The conviction 
was confirmed by the Sub-Divisional Magistrate, , but was set aside by this 
‘Court in revision. - , 

- The defendant denied that he managed the plaintiff’s affairs and contended that 
Abdul Razack, brother-in-law of the plaintiff managed the plaintiff’s properties and 
collected rent, that he employed the plaintiff who was in indigert circumstances, 
that the relationship between him and the plaintiff was that of master ‘and servant 

. or.that of employer and employee and that there was no fiduciary relationship. 

He denied liability to render accounts and contended that even if any amount was 

due to the plaintiff, the p suit to be filed was one for recovery of a definite 

amount and. not one for rendition of accounts. 


The trial Court framed a number of issues. In C.R.P. No. 1187 of 1959, this 
Court recast one of the issues which was issue No. 5 and the issue as recast ran 
thus:— 


a r ee ee accounts as trustee or in any 
other fiduciary capacity as alleged by the plaintiff in respect of the management 
- of the property and receipt of assets by the defendant ?” ae 
._ This issue was as per the orders of this Court heard as a preliminary issue. 
The plaintiff examined himself as P.W. 3 and examined two witnesses. But the 
defendant did not let in any oral evidence. The trial Court found that the defen- 
dant did collect the rerit from the properties of the plaintiff and was managing the 
plaintiff’s properties. But nevertheless, the trial Court found that such 
ment and collection of rent could not make out a case of trust. The trial Court 
found that the relationship between the plaintiff and the defendant was only that 
of debtor and creditor, t there was no declaration of trust, so as to make the 
defendant liable to render accounts and that the remedy of the plaintiff was to sue 
for ascertained sum. The lower appellate Court concurred with these views. - - 
The principal question that arises for consideration is whether there existed 
sock fidu: relationship between the plaintiff and the defendant as to render the 
defendant liable to account to the plaintiff. Both the Courts below have proceeded 
upon. the view that an empl or an agent has no right to call for accounts from 
the ‘principal or employer and that his only remedy is to sue for a specific amount, 
It.is contended for the plaintiff that both the Courts below have not properly appre- 
ciated the aor of the suit, that the plaintiff has’ not sought for relief mee on | 
the basis that he is an agent'or employee of the defendant and that relief is sought 
for on the basis that all the circumstances and dealings between the parties and | 
the conduct of the defendant taken together should lead to the inference that the | 
defendant occupied a fiduciary position in regard to the affairs of the plaintiff. It is 
further contended that even as an employee, the plaintiff is entitled to call upon the 
defendant to render accounts in the peculiar circumstances that have been estab- 
blished in this case. Before adverting to the evidence upon which reliance is placed + 
to show that there existed fiduciary relationship, it will be useful to advert to the : 


to the agent or employee. So far as the liability `of the agent to render accounts 
to the principal is concerned, it is given statutory recognition in section 219 of the 
Contract Act. But ao Dar bathe ADIY of the principal 0 rende ee 
agent is concerned, there is no provision either in th tract Act or in any other 
statute either conferring such a right or denying such a right. But as a principle 
of equity, Courts have recognised the right of the agent or employee to call upon , 
the principal or employer to render accounts in certain exceptional circumstances. 
_ In Halsbury’s Laws of England Volume 1, grd edition, at page 196 the right 
of the agent to call for accounts is put thus: 
“ An agent has a right to have an account taken, and where the accounts 
are of a simple nature they can be taken in an ordinary action in the Queen's 
Bench Division.” 
Reference is made to the decision in Padwick v. Hurst4, in support of the 

above view. - 
Bowstead, in his book on Agency has pointed out the position thus at pages 

173 and 174: é 

i “ Where the accounts between a principal and tare of so complicated 
a nature that they cannot be satisfactorily dealt with in an action at law, the 
agent has a right’to have an account taken in equity; but the relation of principal 
and agent is not alone sufficient to entitle an agent to an account in equity, when 
the matter can be dealt with in an action at law.” 


In support of the above, the learned author has also referred to Padwick v. 
Hurst. ' 

In In re Fazalbhai Mills Ltd. (in liquidation) *, a provident fund was constituted bya 
in pent Rate the object of making provision for the employees and their on 
the of each member or on his leaving service. The company contributed its 
share equally with the members, One of the rules of the fund ided that although 
a member forfeited his claim because of certain events, the lapsed amount did not 
belong to the company but continued to remain with the company for the benefit 
of the members. The company was ordered to be wound up and the members of 
the ident fund claimed to rank as preferential creditors for the amounts standing 
to their credit. The question arose whether there existed a fiduciary relationship 
between the’ company and the employees. On a construction of the rules, subject 
to which the provident fund was constituted Kania, J. (as he then was) held that a 
person may become a trustee by his own acts and conduct and that the company 
stood in fiduciary relationship so as to entitle the members to rank as preferential 
creditors. In reaching that conclusion, the learned Judge has referred to Gee v. 
Liddell No. 1,3 in which case there was a provision under which the trustee was 
pepi Pama pace Aer peat te Poy ETE At APA ao 
to the beneficiary. The question arose whether the mere payment of interest 
prevented the transaction from being a trust. It was held that notwithstanding 
the payment of the interest, the transaction was one of trust. This aspect of the 
matter has bearing on the facts of this case under consideration in which also there 
are several credit entries emgage Sis interest due to the plaintiff by the defendant, 
in the defendant’s accounts. is circumstance appears to have weighed with 
the Courts below in coming to the conclusion that the relationship between the 
plaintiff and the defendant was only that of creditor and debtor. This view is 
not correct. a 

In Suryanarayana v. Raja of Vizianagaram‘, the plaintiff was in the employment 
of the defendant as a revenue mspector. He was accused of having misappropria- 
ted certain collections. Under threat of criminal firiseration, he paid certain 
amounts to cover the alleged defalcations. He alleged in the plaint that at the 


1. (1854) 18 Beav. 575. ; 3. (1866) 35 Beay. 621. 
\ T SER 196 Bom, 296, 4 1932 Mad. 


be adjusted and the balance paid over to him and that the defendant was liable .to 
render an account in respect of the several payments made by him and to pay back 
to him what remained as balance after making ‘credit for the alleged defalcations. 
The trial Court held that the suit was one for money and Court-fee was payable 
as such. But in revision, it was held that the suit was one for accounts. It was 
taken as undisputed that such a suit by an employee was maintainable. 


(een es right of an agent to sue the principal for accounts, it was held 
by Abdur J., in Ramachandra Madkoaddoss & Go. v. Birankutti and Bros.. 


as follows: 


“ How could the agent sue his principal for accounts ? It is only in exceptional 

` cases where his remuneration depends on the extent of dealings which are not 

known to him or where he cannot be aware of the extent of the amount due to 

- him unless the accounts of his principal are gone into that a suit by an agent for 

accounts against his principal might be competent. But where the exact sum 

of money which the agent claims from his principal is known to him, the only 
form in which a suit can be filed is the one adopted by the plaintiff here. ” 


- This decision thus recognises- the right of an agent to sue the principal for 
accounts in exceptional cases. What the exceptional cases are, would naturally 
depend upon the circumstances of each case. 


In Devar & Co. v. Radhakrishna Naidu*, the guion arose whether there existed 
a trust between the employer and employee. that case, the employer credited 
the employees in his account books with the dearness allowances and bonuses and 
represented to the Income-tax D ent that those amounts so set apart had 
been paid over to the employees frofn year to year. The accounts also showed 
that loans had been debited against the employees, and repayments of loans and 
also salaries were credited in favour of the employees in their accounts. Having 
regard to these circumstances, it was held that a trust had been constituted in favour 
of the employees and that the employer stood~in fiduciary relationship to the 


employees. 
That in special and exceptional circumstances an employee can call upon the 
Baie account ipa Deval POCORN al DIPERTENI V Panruti Industrial Co., 


An observation in Mahadevi v. Sankar Menon‘, on which the lower appellate 
eae ac is in support of the view that a suit for accounts by an agent against 
e principal is not maintainable. The main question that arose for consideration 

t case was whether the District Munsif exercising jurisdiction under the Pro- 
neil Small Cause Courts Act, 1887, was right in entertaining the suit in that case. 
The plaintiff was the agent of the defendant and his duty was to collect the rent 
due to the estate of the defendant. He was dismissed and thereupon he filed a 
suit to recover a specific sum, which according to him was due after taking into 
account what he had collected as rent, what he had expended and the salary due 
to him. The objection raised was that in effect the suit was one for rendition of 
accounts. Overruling this contention, the trial Court decreed the suit. In revi- 
sion, it was held that the suit was not one for accounts but was one for a specific 
sum. In the course of the discussion, there is a casual ‘observation that an employer 


can call upon his thee for an account but an agent cannot call upon his employer : 


for an account. uestion whether a suit by an ex-employee against his master | 
for accounts was or was not maintainable did not arise for decision. It would be 
seen from the authorities referred to above that in exceptional circumstances, 
suit for accounts by an agent against the principal or eee an employee: against an 
employer is maintainable, 








1. (1938) 2 MLJ. 112: ALR. 1938 Mad. 3. ALR. 


707 at 708. wh ILR ais: 1 MLJ. 
2 (1952) 2 MLJ. 308. ` : TIR. GS Mad oes l 
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. In Dorabji Jehangir Randiva v. Muncherji Bomanji Panthaki}, the plaintiff’s mother 
with a view to create a fund which would be of use to the plaintiff when he grew 
up, placed it in the hands of her father so. that he might use the same for the 
purpose of his business and credit it in his accounts in his grandson’s name with 
compound interest every year. There was no trust for any specific purpose. It 
. was evidently intended that the grandfather would be at to use the money 
in his business. The question arose whether, there was mere relationship of cre- 
ditor and debtor or whether , there was creation of any trust. Candy, J., held that 
there was a trust which made the transaction something more than loan and that 
the dfather stood in fiduciary relationship to the plaintiff. This view was. 
oes cay ag lage aa Bad Tyabi, Ja i i Bomanji Panthaki v2 
Kanpalal v. Hiralal”, one Deoram had made certain deposits with the. 
defendant and on his death, his sons and widow sued for rendition of accounts: 
Among the several defences put forward, one was that. the suit for account was 
not maintainable. The T came up for consideration before the Bombay- 
Court in ‘a Pee ea » following the decision in Muncherji Bomanji Pan- 
iy. Dorabji Fa nina, "held that the mon had been deposited in con- 
fidence, and not because the defendant, was in n of mo and borrowed it. 
from Deoram, that the transaction was a deposit in trust and that the defendant 
stood in fiduciary relationship with the plaintiffs and was liable to render account. 
K the above principles in view, the facts of this case should be ex-: 
amined. e contention urged on behalf of the appellant-plaintiff is that, both 
the Courts below failed to take into consideration several circumstances, which, 
to the learned Counsel, would cumulatively lead to the inference that 
the defendant ied a fiduciary position. The. first and foremost circums- 
tance is that the defendant is the maternal uncle of the plaintiff. Tt is true that 
mere relationship would not bring about a fiduciary relationshi But this should 
aetna: be kept in view in apprecia the effect tiie dealin ealings between the 
The plaintiff camé undér the employment of the defendant and was for 
esis being fed by the ‘defendant himself. The defendant brought about the 
marriage of pe laintiff i in 1957 ueh h dna the en aia show that he met 
the expenses o e debi ¢ expenditure against the lain- 
tif. Though T plain ane was employed in the defendant's shop on aad 
the salary was not pajd to the plaintif every month The accout ch fe dcke, 
dant show that small * amounts were paid to the plaintiff now and then evidently 
for his pocket expenses and Jump sums were credited in the defendant’s accounts 
in favour of the plaintif reang and bonus. Separate accounts were 
maintained in the name of laintif and e account was carried over from year 
to year. The Hele d mi the buildings belo to the’ plaintiff have 
been credited in the plairitiff’s name in the defendant's accounts. the epen 
met in connection with the repair and construction of buildings have been debited | 
against the plaintiff. Amount realised by sale of certain jewels has also been credi- 
ted in favour of the plaintiff—vide Exhibit A-go- against the date 28th Bia pce i 
1949., Amounts due to the plaintiff from third parties were collected creditéd 
in the defendant’s accounts—vide entries dated 25th April, 1 and ioth aay cede 
I, ree (No. 17) page 42. Interest on the outstanding belance was being: 
eile ee time.’ ia fio facts 
are ETA established by the detendantť’s accounts, which luckily for the 
) plaintiff were secured by the police on the complaint gi him. 
In para, 6 of his Pilg sae ae the -defendant has attempted at an 
lanation e entries in account to the credit of’ the 
plaint ff Thess wit he has alleged 2 g 
“ Excepting the personal relationship the plaintiff was in no manner under 
the protection of- this defendant as all . On the other hand, he had full 
knowledge of the defendant’s business and his affairs and had even written the 


. 4, (1894) LL.R. 19 Bam. 352. 3. ALR. 1947 Bom. 255, 
| Z (1893) LLR. 19 Bom. 775. x 
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accounts. During this period of the plaintiff’s employment with the defendant, 
coreia aiouas belangiig’ to tha detealiadt kendi were credited in tho plain- 
tiffs account and certain payments due by the defendant were debited in the 

_ plaintiff's accounts, This was occasioned in ordes to keep certain amounts 
collected by the defendant and not connected with the business in a separate 
account.” 

If the above version were true, it would mean that the defendant, with a view 
to achieve some ulterior object-in an improper manner, maintained his accounts 
in a particular manner. But the defendant studiously avoided the witness box 
and one is left only to conjecture as to the reason for ing several credit and 
debit entries in the name of the plaintiff. The allegation in the written statement 
is not proved. The case of the plaintiff as put forward in the plaint and as spoken 
to consistently in his evidence is that the moneys which he received were handed 
over to the defendant and that the defendant himself collected the rents, met the 
expenses connected with the mantenance of the buildings and retained all the 
rent collections and all his other amounts and that he (the plaintiff) had no occa- 
sion to scrutinise the accounts as he reposed confidence and trust in the defen- 
dant. The entries in the defendants accounts amply bear out this case of the 
plaintiff, and as thare`is no contra evidence it ia not open to the defendant to ask 
tha Gourt to hold that he maintained his accounts in such a way with a view to 
achiave some other ulterior object and that the accounts do not reflect what they 
ostensibly purport to show. : s 

. After the plaintiff got married in 1957, the relationship between him and the 
defendant became strained and thereupon the plaintiff had to leave the services 
of the defmdant. Apprehonding that the defendant was going to fabricate the 
accounts with a view to deprive him of his legitimate dues, the plaintiff sent a te- 

Exhibit A-12 to the defendant on ` goth July, 1957, stating that the defen- 

dant was attempting to ‘fabricate accounts and would be liable in civil andcri- 
minal Courts. To this telegram, the defendant sent a reply, Exhibit A-ro, 
stating that the allegations were false and calling upon the plaintiff to return the 
yowels and records which were said to be with him, Tho plaintiff sought the help 
of the police stating that the defendant was fabricating accounts and esting 
them to saize the accounts. On gist Juy, 1957, the plaintif complai to the 
lice and thereupon the polica seized the accounts from the defendant’s firm. 
Pa goth July, 1957, several debit entries hava been made against the plaintiff in 
the defendant’s accounts. In Exhibit A-22, several debit entries are made on 
that date in such a way as to tally the accounts. The entries read as if large 
amounts were paid in cash. But curiously, the signature of the plaintiff was not 
obtained as regards any of the alleged payments. The question whether these 
entries represent true transactions or not isa matter which should be invest gated 
at the stage of taking accounts. TR 

It will be seen from the foregoing discussion that apart from the close re- 
lationship between, the plaintiff and the defendant and also apart from the fact 
that the plaintiff was employed in the defendant’s shop, the conduct of the de- 
fendant hi in crediting the plaintiff with various amounts unmistakably 
establish that the defendant occupied a fiduciary position and was in management 
of tha affairs of the plaintiff. Both the Courts below, in my view, did not giva 
dua consideration to the several circumstances the cumulative effect of which _ 
unmistakably establishes the existence of fiduciary relationship. The relationship | 
was not morely that of employer and employee or creditor and debtor, The re~“ 
lationship was somathing more, namely, trustee and beneficiary. In my view, 
the plaintiff has succeeded in establishing that the defendant is under an 
obligation to. render accounts to him during the period of the management of his 
affairs. In as much as the suit has been disposed of on this preliminary issue and 
as the view taken by the Courts below on this aspect is unsustainabk, the suit has 
to go back to the trial Court for disposal on the other issues. 

the result, tha decree of tha lower appellate Court confirming the dismissal ; 
by the trial Court is set aside and the suit is remanded tọ the trial Court for disposal | 
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in the light of observations made above. The Court-fce paid on the Memoran- 
dum of appeal should be refunded to the appellant. _The cost of this appeal shall 
abide and follow the result after remand. No kave. - 
V.K. ——— -Order accordingly. 
IN THE HIGH COURT¢ŁOF JUDIQATURE AT MADRAS. 
Present :—-Mr. Joso G. RAMANUJAM. 


Sabapathi Boopathi and another .. Appellanis * 


o. - 

Govindaraja Boopathy and another ` - .. Respondents. 

Swit for sale on a mortgage—Purchaser of redemption of part of hypotheca te 
impleadsd as a pariy— Not offected Far es or sale in execttinn thereof—Anc 
purchaser in execution of such a merigage decree—If can sus ihe purchaser of pee 
of redemption for possession or reimbursement of purchaser monsy. 

Tae rights of the purchaser of the equity of redemption are unafiected by the 
suit of the mortgagee to which hea.was not made a party and the decree 
therein will not affect the right of redemption inhering in the purchaser of 

equity of redemption; In the present case, the plaintiff who is the Court auc- 

tion purchaser in the mortgage suit has not come forward to sue cither for the 
whole of the mortgage amount or for the proportional amount of the mortgage 
money and his suit is one for recovery of a specified sum of Rs. 850 paid by him 
as purchase price in the Court auction and it cannot be construed as a suit for 
recovery of tha mortgage money in whole- or in pet The defendants 1 and 
2 as the purchasers of the ty of redemption the original mortgagor may 
seek to enforce their BERE teeta but it is mot a liability which they may 
be compelled to discharge on pain of dosing possession. Suit as framed is not 
m:.intainable. 

Appeal against the decree of the Court of the Additional Subordinate Judge, 
Cuddalore dated 23rd November, 1965 in Appeal Suit No. 321 of 1964 preferred 
against the .decree of tha Court of the District Munsif of Tindivanam in Grigal, 
Suit No. 64 of 1953. 

R. S. Venkatachari and S. | Hariheramachandren, for Appallants, - 

N. R. Raghavachari, for ist Respondent. 

Toc Court delivered the following ` ; 

Jovoment.—One Nataraja Boopathi mortgaged the suit item along with two 

other items to the third defendant under a mo deed, Exhibit A-1 dated 97th 

Muy, 1939 for Rs. 300. Tac third defendant a suit O.S.No. 581 of 1957 on 

the mortgage and the same was decreed on 4th December, 1957. In execution 
of the said mortgage decree, the suit-item was brought to sale and the plaintiff in 

O. S. No. 64 of 1963, purchased the same in Court auction on 28th March, 1962, 

and a sale certificate was issued to him on goth May, 1962. When the pleintiff 
sought to recover possession of the suit property in pursuance of the sale certificate, 

there was obstruction by defendants 1 and 2 on 8th August, ngs and the plaintif 
filed M. P. No. 656 of Tope on 24th August, 1962 for removal of obstruction. But 
the said patition was dismissed on 28th November, 1962, on the ground that the 
defendants were in possession of the suit property as purchasers of the earl of re- 
demption from the original mortgagors by a sale deed Exhibit B-1 dated 25th May, 

1947 and that the mortgage decree obtained against the original mortgagors with- 

out impleading defendants 1 and 2 was not binding on them. Hence the plaintiff 
was constrained to file the pressnt suit for setting aside the summary order dated 

28th November, 1962, in M. P. No. 656 of 1962 in O. S. No. 581 of 1957 

and for directing defendants 1 and 2 to deposit a sum of Rs, si ium nad auction 
purchase amount paid by him for the suit item and in default of payment of the 
sad sum by the defendants 1 and 2 for delivery of possession of the suit item. 
- Defendants 1 and 2 resisted the suit on the ground that the ruit was barred 
by limitation, that the mortgage -decree in O. S. No. 581 of 1957 was not binding 


“SA. No. 216 of 1966. oo j 28th November, 1969. 
57 


450 THE MADRAS LAW JOURNAL REPORTS [1970 
on them and that in any event they were entitled to redeem the mortgage on pay- 


ment of the proportionate amount of -the mortgage money. - : 


The third defendant was the mortgagee and he contended that he did not 
add the first defendant as aP O. S. No. 581 of 1957 as he was not aware 
of the purchase made by him from the morfgagors and that he was an unnecessary 

to the suit. On these facts, the learned District Munsif of Tindivanam 
eld that the suit was not barred by limitation, tHat the plaintiff will be entitled 
to recover from defendants 1 and 2 only a sum of Rs. 113-63 being the proportionate 
amount of the miorigagé money as per the value of the mortgaged items on the date 
of the mortgage and not the entire mortgage amount. In the result he decreed the 
ruit, He set aside the summary order in M. P. No. 656 of 1962 and directed de- 
fendants 1 and 2 to deposit Rs. 113-63 with interest ther on at 6} per cent. per annum 
from the date of the mortage till the date of suit and thereafter at 6 percent. per annum. 
till date of payment for" redeeming the suit item. In default of payment before 
28th August, 1964, the plaintiff was held entitled to possession of the suit item from 
the defendants. ae ; f 

The plaintiff took tho matter in appeal to the lower appellate Court and the 
defendants 1 and 2 filed cross-objections against the decree -of the trial Court so 
far as it was against them. In the appeal, the lower appellate Court agreed with 
the view of the trial Court that the suit was not` by limitation but took a 
different view on the ee whether the defendants are entitled to pay only a 
proportionate portion of the mortgage money as held by the trial Gourt. Before 
the lower appellate Court an objection was taken by the defendants to the effect 
that the suit as framed was not maintainable and that the same was liable to be 
dismissed in limine. The lower appellate Court dealing with the questions to the 
maintainability of the suit as framed, has relied on a decision of this Court in 
Sambasiva Appar v. Subramasia Pillai, and has taken view that the suit as framed 
was maintainable. The lower appellate Court in the result, allowed the appeal 
and decreed the suit in entirety as prayed for with costs throughout. As a result 
of the decision of tha lower appellate Court, now there is a decree in favour of the 
plaintiff setting aside the summary order dated 28th November, 1962, directing 
defendants 1 and 2 to pay the plaintiff a sum of Rs. 850 before egrd January, 1966, 
and in default of such payment by defendants 1 and 2 to put the plaintiffs in posses- 
sion of the properties. ` The defendants question the correctness of the decree and 
judgement of the lower appellate Court in this second appeal -- - - - 

Thy ere oe ee the ee (defendants 1 and 2 ) made a three- 
fold attack against the decision of the lower appellate Court. He urged (1) that 
the suit as framed is not maintainable at all; (2) that the suit even if maintainable 
was barred by limitation, and (3) tbat in any event the appellants are liable to pay 
only.a proportionate amount of the mortgage money-and not the entire amcunt 
of the purchase money paid by the plaintiff as an auction purchaser. ss 

Dealing with the maintainability of she suit, the learned Counsel for the appel- 
lants took me through the prayer in the plaint and submitted that the 
suit is framed as one to set aside a summary order, in effect.it is a suit to get back 
the sum of Rs. 850 which the plaintiff paid.as Court auction purchaser. It was 
pointed out that the suit is not specifically for recovery of the mor money and 
that such a suit as the present one cannot be maintained as against the defendants 
who had purchased she equity of redemption long before the mortgage suit. It is 
contended that if she suit is treated'as one for possession by the Court auction, pur- 
chaser such a suit against the purchaser of the equity of redemption who has not 
been made a party in the mortgage suit cannot be maintained as the Court cannot 
grant the relief of possession even subject to she right of redemption of defendants 1 
and2. Hereferred to she decision of the Full Benchin Mulla Vittil Sesthi v. Achuthan 
Nair®, where the first mortgagee who had purchased the mortgaged ‘property in 
execution of a decree on his mortgage sought possession against the subsequent mort- 
gagee with possession, who was not impleaded in the first mortgagee’s original suit, 
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and the Full Bench held that the plaintiff in that case was not entitled to a decree 
ion even subject to the puime mortgagee’s right of redemption. The 
Full Bench on a full review of the decided cases on the point laid down the followmg 
propositions : < 
(1) A second mortgagee is entitled to the same rights as the first mortgage 
with reference to his security, having regard to the nature of his mortgage. 


(2) The purchaser of the equity of redemption after the first mortgagee and 
the second mortgagee both stand on the same footing with reference to their 
respective rights against he first mortgagee when they have not been impleaded 
in the suit instituted by him on his mortgage. 

(3) Those rights are unaffected by the suit of the first mortgagee to which 
they are not made parties and the decree passed therein and the sale made in 
pursuance thereof. 


(4) The purchaser in such a suit, whether it is a first mortgagee or a R 
does not acquire the rights of the mortgagor as at the date of the first mort- 
gage but only those that subsist in him at the date of the suit 


ing himself on this decision, the learned Counsel for the appellant says 
that the plaintiff in the present case will not be entitled to a decree for possession 
even subject to the right of redemption of defendants 1 and 2 and that the 
Courts below were in error in granting a decree for possession to the plaintiff in 
default of the defendants’ redeeming the mortgage. 


According to the learned Counsel, even if the suit is o’ herwise maintainable the 
only remedy open to the plaintiff in the circumstances of this case is to bring the 
pro to sale if defendants 1 and 2 did not choose to redeem the mortgage. The 
view of the Full Bench that the redemption is a right which ‘he puisne mortgagee 
may seek to enforce against the earlier mortgagee and not a liability which he may be 
compelled to discharge on pain of losing possession and that if he is unwilling to 
redeem, he cannot be deprived of his present right to be in possession, is pressed into 
service. The further observation of the Full Bench that the purchaser in a mortgage 
suit, whether he is a first mortgagee or a stranger, does not acquire rights of the mort- 

as on the date of the first mortgage, but only those that subsist in him on the 
EE SE E R ov upvc TETE arpa ie near Si er elite 
eee prae in the m action can get only such rights as the mortgagor 
had on the date of the sale, that the mortgagor had sold equity of redemption to 


. defendants 1 and 2 and with possession of the suit item in their favour and 


that as such, the plaintiff in the present suit cannot straightaway dislodge their 
possession on the basis of his Court auction purchase. 


The learned Counsel next contends that if the suit is treated as one to enforce 
an undertaking given by defendants 1 and 2 to discharge ‘he mo in Exhibit 
B-1 dated 25th May, 1947, then the decision of the Privy Council in Jamna Das v. 
Pandit Ram}, will stand in their way. In that case, an action brought by a mortgagee 
to enforce against the purchaser of the mortgaged property an undertaking that he 
had entered into with his vendor to pay the mortgage moncy was held not maintain- 
able on the ground that there is no privity between ihe panak a and the mortgagee 
and that as such the mortgagee, who was not a party to the sale, cannot enforce a 
covenant entered into between the mortgagor and the purchaser, 


I am inclined to agree with the learned Counsel for the appellants that the 
SAET E E ee ee ER 
undertaking given by ‘he first defendant to discharge ‘he mortgage while purchasing 
the property he same cannot be maintained in view of the above decisions. The 
Supreme Court in Nagu Bai Ammal v. Shama Rao*, dealing with the effect of the 
mortgagee decree oLtained without impleading the persons owning the equity of 
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redemption as follows after referring to a passage from the judgment of 
Sir John; Romilly, Wood v. Surr!: i SANA : 

t These observations directly cover the point now in controversy and they 
embody a principle adopted in the law of this country as to the effect of a sale in 
execution of a decree Feat in a defectively constituted suit. Such a 
sale, it has been held not affect the soa Aare apn of persons interested 
in the equity of redemption who have not impleaded as parties to the action 

as they should have been under Order 34, rule 1, Civil Procedure Code, but that 

it is valid and effective as against parties to the action.” A 

The Full Bench in Mulla Vittil Sesthi v. Achuthan Nair?, has also laid down the 
zame principle that the rights of the purchaser of the equity of redemption are 
unaffected by he suit of the mortgagee to which he was not made a party and that 
the decree passed therein will not affect the right of redemption inhering in the pur- 
-chaser of equity of redemption. ` Of course it is well settled that the Court auction 

can enforce his rights in two capacities, that is, as a right qua p 
as well as a right gua mortgagee as against a purchaser of the equity of redemption 
who was not impleaded as a party to the mortgage action. The Division Bench in 
Sambasiva Ayyar v. Subramania Pillai*, dealing with these two capacities of the Court 
auction purchaser expressed that if the Court auction purchaser files a suit on the 
‚foot of the original mortgage in his capacity as mortgagee, he could sue for the whole 
-of the mo amount impleading besides the mortgagor, the purchaser of the 
‘equity of redemption in the mortgaged pro , that in such a suit the purchaser of 
-equity of redemption will be entitled to redeem the whole of the mortgage debt oe 
- he had purchased only a few of the items mortgaged, but that the cause of action for 
‘such a suit would date from the date of the mo . If the Court auction 
purch:ser files a suit in his capacity 7s purchaser, he will not be entitled to sue for the 
whole of the mortgage debt but only for the proportionate amount to which ‘the 
items purchased were liable and the purchaser of equity of redemption will have 
the right to redeem his items by paying the proportionate amount for - which the 
items purchased by him were liable. such a case the cause of action could not 
be earlier than the date of purchase and the cause of action would date from the 
date of obstruction to his possession. . . s - 


Though the Courts below referred to the said decision in Sambasiva Ayyar v. 
‘Subramanie Pillai*, it is found that they have not properly appreciated the scope of the 
decision and its applicability to the facts of the présent case. On the facts of this 
case, the plaintiff who is the Court auction purchaser ip thé mo suit has not 
-come forward tosue either for the whole of the mo amount or for the propor- 
tional amount of the pera “geet to which the suit item purchaséd by the first 
.defendant would be liable. c present suit is one for recovery of a specified sum 
-of Rs. 859 paid by the plaintiff as purchase price in the Court-auction and it cannot 
be construed as a suit for recovery of the money in whole or in part, and 
the principle laid down by the division bench in Sambasiva Aypar v. Subramania Pillai? 
-cannot be applied at all. The Courts below have proceeded on the basis that the 
suit claim is one to recover the mortgage money ei her in whole or in part, which is 
not the case. ‘The original mortgage-amount was Rs. goo and the sum of Rs. 850 

claimed has no relation to themortgage amount due under Exhibit A-1, when this 
was pointed out to the learned Counsel for the plaintiff (respondent), he submitted 
that the suit has been filed specifically to give an opportunity for the defendants to 
redeem the mortgage and that if they do not choose to redeem the mortgage, the ' 
plaintiff is entitled to possession straighaway by virtue of his purchase in execution | 
of the poe decree. The submission overlooks the Full Bench decision in 
Mulla Vitel Seethi v. Achuthan Nairt, where it has been specifically ruled that the 
-Court auction purchaser will not be entitled to possession even subject to the right 
-of redemption of the purchaser of equity of redemption who has not been made a 
party to the mortgage suit and the categorical observation in that judgment that 
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the right of redemption is a right which the purchaser of the equity of redemption 
may seek to enforce but not a ent which he e may be compelled to’ discharge on 
pain of losing possession. . Further the submission of the learned Counsel for the 
plaintiff (respondent) runs counter to the reliefs sought for in the plaint. The suit 
cannot be treated as a suit to recover mortgage money. ‘The plaintiff specifically 
seeks recovery of the sum which he paid at the Court-auction and not any portion 
of the mortgage -money. On the facts of this case, I have to hold that the suit as 
framed is not maintainable. 


The learned Counsel for the ats contended that even if the suit as framed 
is maintainable it will be barred limitation as the cause of action will date 
from the date of the mortgage and not from the date of the Court auction 


or the date of obstruction to his possession and that the decision in 
Ayyar v. Subramania Pillait, laying down the proposition that the 
of limitation will start from the date of the Court auction purchase in a suit filed 
by the Court auction purchaser in his capacity as purchaser and not asa mortgagee 
requires reconsideration. He also cited before me the decisions in Rama v. 
Timmayya E and Kumaraswami Pillai v. Subramania Iyer?, where the decision 
eonia v. Subramania Pillai?, was not accepted as laying down the correct- 
prop: law. The learned Counsel also submitted that the earlier decisions 
a Courtin Mulla Viittil Sesthi v. Achuthan Nair*, Chandramma v. Gunna Sesthan", 
N Lakshmi’, did not support the view taken by the Division Bench 
in Sambasiva Ayyar v. Subramania Pilla}. It is not necessary for me to express any 
opinion on the point as to limitation and the alleged conflict between the decision 
in Sambasiva Ayyar v. Subramania Pillai+, and the éarlier decisions from. 
Mulla Vittil Ssethi v. Ackuthan Nair‘, in view of the f ct that I am upholdi the 
contention of the learned Counsel for the appellant that the suit as framed is not 
maintainable. 
The plaintiff has not come forward with a suit for recovery of the mortgage 
money and the application of Article 132 of the Limitation Act is misplaced as 
the present suit is not one for mortgage money. 


In the result, I allow the second appeal and set aside the decree and judgments 
of the Courts below. The plaintiff’s suit will stand dismissed with costs throughout. 
Leave granted. 

V.M.K. —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :-—Mnaz. Justice R. Sapasivam AND Mr. Jusrice S. MABARAJAN. 


S. Ramaswamy Velar and another ». Appellants* 

: D. 7 

V. Pidaran and others .. Respondents. 

Civil Procedure Code (V of 1908), Order 1, rule 10 (2) — Scope—Non-joinder—Commissioner, 
Hindu Religious and Charitable Endowments refusing to recognise the plaintiffs as here- 
ditary trustees—Plaintiffs’ suit for a declaration that thay are hereditary trustees without 
adding the Commissioner as the dafendant—Commissionsr, if a necessary party and 
interested Ee eit af cata) ation | Madras Hine Religious and Charitable 
Endowmants of 1959), section 69. 


The Commissioner, Hindu Religious and Charitable ra aT pointed 
defendants 2 to 10 as non-hereditary trustees after aie the plain 
tiffs as-hereditary trustees. In the suit by the plaintiffs i ‘Subordinate ee 
held that the plaintiffs are the hereditary trustees, but refused to cancel the order 
of the Commissioner on the sole ground that he was not a party to the suit. 
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Can the judgment and decree of the Court below be sustained ? 


Held: In the absence of the Commissioner, it is not possible for the Court 
to effectually and completely adjudicate upon and settle all the questions involved 
in the suit. The declaration made by the Court below regarding the status of the 

laintiffs behind the back of the Commissioner will lead to complications. It 
is open to the Commissioner to say that the declaratory decree is not binding on 


Unlike a purely judicial authority, who has no interest in upholding his 
own order before an appellate Court, the Commissioner, Hindu Religious and 
Charitable Endowments, is, by virtue of his statutory powers of superintendence 
over religious endowments, interested to deny the character of the plaintiffs as 
hereditary trustees of the suit temples as well as to uphold the order which the 
plaintiffs seek to set aside in a Court of law. In these circumstances it cannot be 
said that the Board is neither a necessary party nor a proper party to the suit. 


- Appeals against the decree of the Court of the Principal Subordinate Judge, 
Madurai, in Original Suit No. 28 of 1961 dated 13th poe 1962. 

C. M. P. No. 10385 of 1965.—Petition praying that in the circumstances stated 
in the affidavit filed owl the High Court will be pleased to implead the Com- 
missioner, Hindu Religious and Charitable Endowments, Madras, as party respon- 
dent in the abovesaid Appeal No. 564 of 1963. 


R. Krishnamurthy and C. M. Palani Rajakumar, for Appellants. 


K. E. Rajagopalachari, for Respondents. i 

The Judgment of the Court was delivered by 

Maharajan, J.—These two ap are directed against the judgment of the 
learned Subordinate Judge of urai in O.S. No. 28 of rise In A.S. No 564 
of 1963 the plaintiffs are the appellants, whereas in A.S. No. 634 of 1963 defendants 
2 to 10 are the appellants. 


The suit out of which the appeals arise, was instituted by plaintiffs 1 and 2 for 
cancellation of the order dated 22nd November, 1960 of the Commissioner of the 
Hindu Religious and Chartiable Endowments, Madras, in A No. 36 of 1960 
on his file and for a declaration that the plaintiffs are the hereditary trustees of three 
temples, namely, Karuppannaswami, i Amman and Ayyanar temples 
in Anaiyur Village, Madurai taluk. 

The Commissioner, Hindu Religious and Charitable Endowments, was not 
made a party to the action. Defendants 2 to 4, who were appointed by the Com- 
missioner as trustees of Karuppannaswami temple, and defendants 5 to 7; who were 
appointed by the Gommissioner as trustees of i Amman temple and defen- 
dants 8 to 10, who were appointed as trustees of Ayyanar temple, were however 
impleaded as party~defendants to the action. In paragraph 17 of the plaint the 
plaintiffs alleged that the appointment by the Commissioner of these defendants 
as trustees was illegal and yoid and could not bind the plaintiffs, who were the 
hereditary trustees of the temples. The defendants resisted the plaintiffs’ suit on 
the ground that the plaintiffs were not hereditary trustees, that the order passed by 
the Commissioner was valid and not open to question, and that in any event the 
suit was bad for non-joinder of the Commissioner, Hindu Religious and Charitable 
Endowments. 


4 issues were framed by the Court below, one of which related to the plea of 
non-joinder. The learned Subordinate J ought to have tried the issue regard- 
ing non-joinder as a preliminary issue and if he found that the suit was tad for non- 
joinder of the Commissioner, he ought to have given an opportunity to the plaintiffs 
- to implead the Commissioner, and if the plaintiffs to implead the Commis- 
sioner, the Court might have proceeded to dismiss the suit. But unfortunately 
the Court below adopted a curious ure. It tried all the issues together, and 
gave the findings that the plaintiffs were the hereditary exclusive trustees of the 
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three temples in question, that’ the suit was bad for non-joinder of the ` Commis- 
sioner, Hindu Religious and Charitable Endowments, and that the order of the 
Commissioner was not liable to be cancelled because he had not been made a party. 
After ing these findings, the learned Subordinate Judge proceeded to grant 
a decree for a declaration that the plaintiffs are the hereditary trustees of the temple 
and dismissed the suit in other respects. 

In justification of this improper and illegal decree, he made the following obser- 
vations :— 

“ The suit itself has been laid to set aside the order dated 22nd November, 

1960 by the Commissioner, Hindu Religious and Charitable Endowments 

, Madras, in Appeal No. 36 of 1960 on his file. Having laid such a suit the 

plaintiffs must have impleaded the Endowments Board as a party, but far from 

doing so, they have slept over the matter and have failed to bring the Endow- 

ments Board on record. The result is the order referred to above cannot be set 

aside and the plaintiffs have to go without any remedy in respect of it. Having 

to the facts of the case,.the Endowments Board is a proper and necessary 

`~ party, but as it has not been brought on record the plaintiffs are barred from 

any remedy inst it. ‘The learned Co for the defendants has 

for the dismissal of the suit on this ground, but I think the’ interest of 

Justice does not require it. At the most, the plaintiffs are entitled to obtain the 

- relief of declaration, but in other respects the suit has to be dismissed as no 

order can be passed behind the back of the Endowments Board. It is true, 

without setting aside the order of Commissioner, there will be some difficulty in 

enforcing the decree for declaration but this is not the stage at which such 

matters can be gone into. At any rate, the plaintiffs must be prepared to take 

the risk involved in their action and it is better to leave it at that. For the 

reasons stated above, issue 2 is found in the negative and additional issue in 

the affirmative.” 

‘The decree granted being unworkable, it is but natural that both the parties should 
challenge it in appeal. 

We shall first consider the contentions of learned Counsel for the plaintiffs to 
the effect -hat the Court below ought to have cancelled the order of the even 
though the Board was not added as a party. It is said that the order by the 
Commissioner is an order by a quasi-judicial aushority, and that in a suit 
instituted to set aside such an se fig the quasi-judicial authority is neither a 
proper nor a necessary party to the suit. 

Under section 63 of the Madras Hindu Religious and Charitable Endowments 
Act (Madras Act XXII of 1959), the Deputy Commissioner is empowered to enquire 
into and decide the following disputes and matters (a)............ : (b) whether 
a trustee holds or held office as a hereditary trustee; O TEE CO ET 
O TEETE ASYE eeik reeeo E AA ERRE z...., Against the 
order passed ot ear Deputy Commissioner an appeal lies to the Commissioner under 
section 69 of Act. Any aggrieved by the order passed by the Commis- 
sioner can under section 70 of the Act institute a suit in Court against such an 
order; and the Court may modify or cancel such order but it has no power to stay 
such an order pending the disposal of the suit. But apart from the quasi-judicial 


` powers, the Commissioner has certain administrative powers under the Act. Under 





section 11 of the Act the Commissioner shall be a corporation sole and shall have 
perpetual succession and a common seal and may sue and be sued in his corporate 
name. Under section 23 subject to the provisions of the Act, the administration of 
all religious endowments shall be subject to the gencral superintendence and control 
of the Commissioner and such superintendence and control shall include the power 
to pass any orders, which may be deemed necessary to ensure that such endowments 
are properly administered and that their income is duly appropriated for the pur- 
pa for which they were founded or exist. The expression ‘religious endowment’ 

been defined in section 6 (1) of the Act to mean all property-belonging to or 
given or endowed for the support of mutts or temples or given or endowed for the 
performance of any service or charity of a public nature connected therewith or of 
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any other religious charity and includes the institution concerned and also the 
premises thereof. Under section 26 of the Act the Deputy Commissioner, who is a 
subordinate of the Commissioner can supercede even a hereditary trustee if he 
becomes subject to any of the disqualifications mentioned in that section such as 
to profess the du religion, being an undischarged insolvent and so on. 
Under section 47 (2) of the Act, where in the case of any institution included in the 
list published under section 46 having a hereditary trustee or trustees the Commis 
- sioner after notice to such trustee or trustees after such enquiry as he deems 
adequate, considers for reasons to be stated that the affairs of the institution are not 
and are not likely to be properly managed by the hereditary trustee or trustees, 
the Commissioner may, by order, appoint such number of non-hereditary trustees 
as he thinks necessary. Powers of suspension, removal or dismissal of trustees are 
conferred upon the Commissioner under section 54 of the Act. Where a permanent 
or tem vacancy occurs in the office of a hereditary trustee of a religious insti- 
tution and there is a dispute regarding the right of succession thereto or when such 
vacancy cannot be filled up immediately or when a hereditary trustee is a minor and 
lags Suet og pe OE alia a e Mere ea ll 
who is entitled to act as guardian, or when a hereditary trustee, by reason of un- 
soundness of mind or other mental or physical defect or infirmity, is unfit for per- 
ag TO aarp of a trustee the uty Commissioner, who is a-subordinate 
of the ioner is empowered under section 54 of the Act to appoint a fit person , 
to perform the functions of a trustee of the institution, until the disability of the 
hereditary trustee ceases or another hereditary trustee succeeds to the office or for 
such shorter term as the Deputy Commissioner may direct. There are also other 
provisions in the Act, which show that the Commissioner has enormous powers of 
superintendence over temples of the kind in dispute in this suit as well as over here- 
ditary and non-hereditary trustees thereof. 


There is therefore no analogy between the Commissioner exercising not only 
quasi-judicial functions but also vast administrative powers under the Act and 
T na -judicial bodies like the State Transport Appellate Tribunal who have no 

wers in respect of matters coming up befe re them for adjudication. 
EEE fact altho arbitrators appointed under the Arbitration Act are not necessary 
to the p dn which their decisions are impugned, yet in Lakshmipatht 

Ayah v. Moron Commit D Union Lid.1 , it was held 


“ that where all gee nal to the arbitrator were made, findings of 


Court which may upon by the actual parties to a dispute to enforce 
‘ A Forgan sgan ie arbitrator it is in consonance with the principles of 
Ea beatae an opportunity to him to appear and plead as party 

Sacie e chance of his being cited as a witness, which may or may 


not materialise.” 


Further under section 42 of the Specific Relief Act any person entitled 
it oy pach Gee ia property may institute a suit 
person denying or interested to deny his title to such character 
or oe cht. A alike 3 a purely judicial authority, who has no interest in upholding 
his own order before an appellate Court, the Commissioner, Hindu Religious 
and Charitable Endowments, is by virtue ‘of his statutory powers of superinten- 
dence over jous endowments, interested to deny the character of the 
plaintiffs as hereditary trustees of the suit temples as well as to uphold the order 
which the plaintiffs seek to set aside in a Court of law. In these circumstances it / 

cannot be said that the Board is neither a necessary nor a proper party to the suit. 
Order 1, rule 10 (2)Civil Procedure Code, empowers the Court at any dap as 

to order that the name of any person, who , ought to have 

oined whether as plaintiff or as defendant or w whose presence before the Court may 
jo necessary in order to enable the Court to effectually and completely adjudicate 
and settle all the questions involved in the suit to be add e are of the 
view that in the E of the Commissioner it is not possible- for the Court to 


[i 


ane 


1. (1963) 1 Mys.LJ. 465. 
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effectually and completely adjudicate upon and settle all the questions involved in 
the suit. The declaration made by the Court below regarding the status of the 
plaintiffs behind the back of the Commissioner will lead to complications. It is 
oe to the Commissioner to say that the declaratory decree is not binding on him. 

c learned Subordinate Ju has foreseen these difficulties. That is why he 
refused to cancel the order of the (Board) Commissioner behind his back. But he 
failed to see that the paper declaration granted by him would be in the nature of a 
bruium fulmen, having no practical utility either to the parties in whose favour he 
granted it or to the parties against whom the declaration was made. In these 
circumstances he ought to have tried the issue of non-joinder as a preliminary issue 
and directed the plaintiffs to implead the Commissioner. Instead of doing that 
he has chosen erroneously to try all the issues on the merits, and after holding that 
the plaintiffs are the hereditary trustees, refused to cancel the order of the Commis- 
sioner on the sole ground that he was not a party to the suit. The si oi en 
tion is far from satisfactory. There is, on the one hand, a declaration of the Court 
to the effect that the plaintiffs are the hereditary trustees of the temples, and there 
is, on the other hand, the order of the Commissioner refusing to recognise them as 
hereditary trustees and subsequently appointing defendants2 to 10 as non-hereditary 
trustees of the temples in question. It is small wonder that both the parties are 
aggrieved with the trial Court’s decree which has put them in such a predicament. 
We have little doubt that the judgment and decree of the Court below should be 
set aside. 

Appellants in A.S. No. 564 of 1963 have filed C.M.P. No. 10385 of 1965 pray- 
ing that this Court may be pleased to implead the Commissioner, Hindu Religious 
and Charitable Endowments, as a party-respondent to the appeal. This appli- 
cation has been opposed by all the respondents as well as by the Board. But we 
think it necessary in the interests of justice to implead the Commissioner as the 11th 
defendant in the suit. As the entire evidence has been recorded in the absence of 
the Commissioner, we allow both the appeals and set aside the judgment and decree 
of the Court below and remand the suit for fresh disposal in accordance with law 
after permitting the plaintiffs to make consequential amendments in the plaint and 
after ies Nn opportunity to the Commissioner to file an answer, cross-examine 

laintiff’s witnesses and lead evidence on all the issues including those to be 

The appellants in each appeal will be entitled to refund of the Court-fee paid 
on appeal, 

The costs of the appeals will abide and follow the result of the suit and will be 
provided for in the revised judgment of the trial Court. $y 

V.M.K. Order accordingly. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice B. S. Somasunparam. 
Ramamoorthy .. Petitioner®™ 
Criminal Trial—Re-trial—Power to order—To be exercised sparingly and not for assist 
the prosecution to full up its own defictency—Prosecution failing to produce and 

the stock register—lIrregularity—Trial vitiated—Order for retrial if can be sustained. 

The power to order retrial m a criminal case should be sparingly exercised 

and it should not be ordered for the sole object of enabling the prosecution to fill 

up any deficiency pointed out by the appellant. Where the prosecution of its 

own negligence fails tq produce evidence which it was bound to do, the appellate 
not be justified in ordering a re-trial. 

Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 

raying the High Court to revise the orders of the Court of Session, Madurai in 
.A. Nos. 176 of 1969 and 177 of 1969 dated rgth December, 1969, respectively 








* Cri R.C. Nos. 143 and 144 of 1970 and i 
CARP. Nos. 142 and 143 of 1970. 5 16th June, 1970. 
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f cae Nos. 165 of 1969 and 167 of 1969 on the file of the Court of the Sub- 
ivisional i , Usilampatti). 

R. Santhanam, for Petitioner. 

The Additional Public Prosecutor, for State. 

The Court made the following 

Orpzr.—Ramamoorthy, the petitioner in these two revision petitions, was 
the Agricultural Extension Officer in the Theni Panchayat Union between July, 
1966 and April, 1967. rae this period, he was entrusted with manure and seeds 
valued at Rs. 5,994-92 for sale to the ryots. The amount realised by him by such 
sales was not remitted by him into the Treasury. He was also entrusted with 300 
cocoanut seedlings, 500 kgs. of sevin dust, and 2,400 kgs. of C.C. 25 paddy seeds 
during his tenure, for sale to the ryots. He failed to deposit Rs. 156, value of 130 
cocoanut seedlings, Rs. 16-40, value of 8 kgs. of sevin dust and Rs. 24-80, value of 
40 kgs. of paddy seeds. He was prosecuted for offences under section 409 of the 
' Indian Penal Code in two cases. f 

Thiru Suruliraj, the Commissioner of the Panchayat Union, deposed. to the 
entrustment, the sale and the non-remittance. This evidence was given by him 
with reference to the stock register maintained in the office. The learned Sub- 
Divisional Magistrate, Usilampatti, who tried the petitioner, convicted him under 
section 409, Indian Penal Code, and sentenced him to suffer rigorous imprisonment 
for one Hia with a fine of Rs. 500 in C.C. No. 165 of 1969 and 6 months with 
a fine of Rs. 50 in the other case, viz., C.C. No. 167 of 1969. He observed 
that the accused had sold the manure and seeds, realised amount, but 
failed to deposit the same into the Treasury. He further observed that in the 
stock ister, he had showed a ‘nil’ balance. This stock register was not 
produced or marked on the side of the prosecution in the trial. The only 
document marked was Exhibit P-1, the report sent by P.W. 1 to the police 
on 15th October, 1968. In C.C. No. 167 cf 1g69 he observed that the accused 
Fie ee Dene rewire 130 cocoanut seedlings got perished and 
destroyed. Here also the register was not produced or marked on the side 
of the prosecution in the trial. On appeal, the learned Sessions Judge, Madurai, 
held that the copies of the entries were not furnished to the accused and that the 
learned trial Magistrate should not have adverted to and relied upon these entries 
in the stock registers for convicting the accused. With these observations, he set 
aside the convictions, but remanded the cases back to the lower Court for a fresh 
trial. The correctness of these orders are, now canvassed in these two revisions. 


The power to order retrial in a criminal case should be sparingly exercised and 
it should not be ordered for the sole object of enabling the prosecution to fill up any 
deficiency pointed out by the lenge Where-the prosecution of its own negli- 

ce fajls to produce evidence which it was bound to, the appellate Court will not 

justified in ordering a re-trial. Vide G.G. Jeremiah v. F. S. Vas’, The prose- 
cution in this case had the fullest opportunity of adducing all the evidence necessary 
to peoe the charge. The stock register was there. pies of the entries sought 
to be relied upon should have been furnished to the accused sufficiently in time. 
That was not done. The stock register itself was not marked. The entries were 
not proved. Still, the trial Magistrate has chosen to rely upon those entries for 
convicting the petitioner. This is highly irregular and the learned Sessions Judge 
has rightly held that the entire trial was vitiated. But, he erred in ordering a re- 
trial, torgetting that it is a well-established rule of Criminal jurisprudence that the 
accused should not be placed on trial for the same offence more than once, excepting 
in very exceptional circumstances. This is not a case where the trial Court had no 
jurisdiction to try the petitioner; noris it a case where the prosecutor, for reasons 
over which he had no control, could not have adduced or tendered material relevant 
documentary evidence for substantiating the charge levelled against the petitioner. 
As observed in the decision reported in Ukha Kolhe v. The Stats of Maharashtra’, 
ee te ee ee 


1. figs ieee 36 Mad.437 : 22 MLJ. 73. 1531. 
2. 1 S.C.R. 926 : ALR. 1963 S.C. 





| 








iT] PUBLIC PROSBCUTOR y. GOVINDARAJA NAIDU (Somasundaram, J.). 459 


an order for retrial wipes out from the record the earlier proceeding, and exposes 
the person accused to another trial which affords the prosecutor an opportunity to 
rectify the infirmities disclosed in the earlier trial; and will not ordinarily be coun- 
tenanced when it is made merely to enable the prosecutor to lead evidence which 
he could but has not cared to lead either on account of insufficient appreciation of 
the nature of the case or for other reasons. 

Having found that the prosecution had failed to prove the cases, adducing the 
relevant evidence, the learned Sessions Judge should have straightaway acquitted 
the petitioner instead of giving a further opportunity to the prosecution to fill in 
the eae It follows that the order for re-trial made by the learned Sessions Judge 
-could not be sustained and the same is set aside. The result is that there is no legal 
-evidence in proof of the charges levelled against the petitioner. Hence he is acquit- 
ted. Both the revisions are allowed. ; 

V.M.K. —— Revisions allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mpr. Jusrice B. S. SOMASUNDARAM. 


State by Public Prosecutor .. Petitioner" 
a 
‘Govindaraja Naidu and others Respondents. 
(Accused ) 


Penal Code (XLV of 1860), section 141—Unlawful assembly —-Mers presences 
if makes a person a member of an unlawful assembly—Sharing of common object of the 
unlawful assembly sufficient—No need for an overt act in pursuance of the common objeti, 

Criminal procedure Gode (V of 1898), section 207-A (6}— Scope. 

Mere presence in the crowd is not sufficient to make any person a member of 
the unlawful assembly; but at the same time to make a member of the unlawful 
assembly, it is not necessary he should have done dny overt act in pursuance of 
the common object. It is enough if each has the same object in view and their 
number is five or more and that they act as an assembly to achieve that object. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898s 

ying the High Court to revise the Order of the Court of the District istrates 

fo Bakonain dated. 24th February, 1970 in Crl, R.P No. 15 of 1969 (P.R.C. 

No. 2 of 1969 on the file of the Court of the Special Additional First Class Magistrate, 

Nagapattinam). 

The Additional Public Prosecutor, for Petitioner. 

K. S. Naidu for R. G. Rajan, for Respondents. 

The Court made the following 

OrprEr.—23 persons Mirasdars and members of the Paddy Produce Association 

in East Thanjavur, were -sheeted before the Special Additional First Class 

Magistrate, Nagpattinam by the Inspector of Police, Crime Branch, Madras, for 

offence under sections 147, 148, g? 324, 325, 326, 307, 302 and 496 read with 

section 149 of the Indian Penal e, and also under section 27 of the Arms Act. 

‘The charges arose out of a rioting, following by arson, shooting and murder etc. 

that occurred in ‘‘ Keela Venmani ” a village in Thanjavur District, on the night 


‘of 25th December, 1968. The learned Magistrate has discharged the respondent 


viz., accused Nos. 14, 15, and 16, on the ground that there is no evidence against 
them. The District istrate, who dealt with the matter in revision, has concurred 
with him, saying that the prosecution evidence disclosed merely the presence of 
these respondents in the crowd without any overt act. The State challenges the 
correctness of this discharge in this revision. 

Under section 207-A (6) of the Criminal Procedure Code where cases exclu- 
sively triable by a Court of Session are instituted on a police report, the istrate 


'-who conducts preliminary inquiry, can discharge the persons indicted, if in his 


* Cri.R.C. No. 730 of 1970 and 
1970. 


Ci. R. P. No. 729 of 13th July," 1970. 
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opinion the evidence and documents EE no ground’ for committing him, 
Sections 208-and 209 cover cases instituted otherwise than on a police report and 
in such cases he can discharge the ns charged, when he finds that there are not 
** sufficient grounds’ for committing. ‘‘ The duty of appreciation .of evidence in 
detail is th t of the Court of Sessions, which alone h. s exclusive j ion to try 
the offence, and in a case where the evidence is such that two erent views are 
possible, the Magistrate should commit the case, because it deserves greater scrutiny 
and fuller investigation.” Vide Raghavan and another v. Abbas and another', True, 
it cannot be said that the Magistrate has no discretion to weigh the evidence at all. 
But there are limits to his discretion. It is not his duty to examir.e the prosecution 
evidence with meticulous care, balance the evidence of one witness against the 
ee of another consider the probabilities and come to a conclusion on a doubt- 
ye 
ce in the crowed is not sufficient to make any enbat 
assembly; but at the same time, to make one a m of the unlawful 
pee it is not necessary that he should have done any overt act in pursuance of 
the common object. The only thing that is necessary is to find out whether the 
facts and circumstances warrant the conclusion that the person concerned shares the 
common object of the unlawful assembly. ‘‘ Common object ” is different from a 
common intention and it does not require a prior concert and a common mee 
of minds before the attack. It is enough if each has the same object in view 
aoe or more and that they act as an assembly to achieve that 
object 
So far as this case is concerned, it is not the case af “ no evidence” or ‘ ‘no 
grounds ” as observed by the learned Magistrate. PW. 17 has deposed that a 
crowed came to the Harijan Street, armed with sticks, torches etc. and that 
in this crowd he saw the present respondents. The evidence of P.W. 2 is that he saw 
these respondents with Lr in that crowd which went north after setting fire to the 
houses in the strect. 2 has referred to the presence of the first respondent 
ae ood T Bw 33 has seen them with sticks. Similar evidence 
has been given by P.W. 34. P.W. 15 has said that he has seen the 16th accused with 
a stick. us, it is not a case of ‘ no evidence,’ but a case where there is some 
evidence which has to be scrutinised. Practically, there has been no cross-examina- 
tion of these witnesses as regards the evidence given by them as against these 
respondents. $ 
The case deserves greater scrutiny and fuller investigation by the Court of 
Sessions. The order discharging these respondents, is set aside. I direct a com- 
mittal of these respondents for the offences, to stand their trial in the Gourt of Sessions, 
East Thanjavur, along with the other accused already committed by the learned 
Magistrate. A ECORD DAT De PAO T T AG Thanjavur ` 
at Kumbakonam. The Revision is allowed. 
V.M.K. ——— Revision allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Joro B. S. Somasunparam. 
State by Public Prosecutor .. Patitioner* 


D. 


Murugayyan and others : .. Respondents, 
aby ode Procedure Code (V of 1898), section 207-A (6)—Case exclusively triabls by a! 
Court of Session and instituted on a police krii ciation of evidence of the prose-| 
cution —Two different views ible on i ‘Duty of the magistrate—' 
Magistrate, if can discharge the persons hae 
Under section 207-A (6) of the Criminal Procedure Code, it is not the duty 
of the Magistrate to ‘examine the prosecution evidence with meticulous care 


ee em 
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balance the evidence of ore witness against the evidence of another, consider the 
probabilities and come to a conclusion on a doubtful point. The duty of appre- 
ciation of evidence in detail is that of the Court of Sessions, which alone has 
exclusive jurisdiction to try the offence, and in a case where the evidence is such 
that two different views are possible, the Magistrate should commit the case, 
because it deserves greater scrutiny and fuller investigation. 
Petition under sections 435 and 439 of the Code of Criminal Procedure, 7898, 
toe he High Court to rete the | oder of the Court of the District 
Pradictal), Kumbakonam, dated 24th Feb: 1970, and made in Crl.R. No. 14 
of 1969 (P.R.C. No. 1 of 1969 on the file of th any, 1970, and made in CAR No. 14 
trate, Nagapattinam). 
The Additional Public Prosecutor, for State. 


. V. Venkataraman, for Respondents. 
The Court made the following 


Orprr.—22 persons belonging to the Left Communist P were -charge- 
aioe’ BY DE D tor e a me Bandh, C.1.D., Madras, re the Court 
of the Special Additional First Class Magistrate, Nagapattinam, for offences under 


Penal Code, Th 148, 323s 324, 426, 307 and 302 read with section 149 of the Indian 
ese charges arose out of a rioting followed by the murder of one 
Pao ia oa eos vend a village in Thanjavur District, 


Eee Dee 1968. The kisans were d higher wages. The 
Mirasdars were paid en eg wales During September, 1968, the kisans struck work, 
One Mutbukrishna Naidu engaged outside ur, ‘This was veslated ad aea 


P.W. 1, Govindarajulu Naidu, commenced the harvesting of the crops that were in 
his land, with the help of his own pannayals on 23rd ecember, 1968. On the 
24th, some Harijans from Kadalakudi came for. work and they were prevented by 
accused Nos. 16 and 22 and one Seppan. On the 25th, deceased Pakkiriswans 
took some men to this land for the harvest. This was over by 5-30 P.m. When 
Mie Ne ears Were erie en ee a vena the r wile Were 
assembled there in a group, found fault with them for doing the work at low wages. 
Pakkiriswami, followed by P.Ws. 5 to 9, was proceeding ahead. Near a lamp post, 
a crowd of Harijans who were armed with arwals and sticks, attacked him. He 
fell down. Accused Nos. 1 and 2 lifted him and accused No. t cut him in his neck 
and head. Then, they carried him towards the Nadu Harijan Street. The peti- 
tioners in this revision petition, viz., accused Nos. 15, 16 and 22, were in that crowd, 
shouting and chasing. This in brief, is the case for the prosecution. 


Observing that the prosecution has not proved the charges levelled a 
these respondents, the learned Magistrate who conducted the 
discharged them after committing the rest to stand their trial before the Court of 
Session, East Thanjavur. The District Magistrate, Kumbakonam has upheld 
the order ae ager eed the Magistrate. The State has filed the present 
revision challenging this 


Under section ary ee of the Criminal Procedure Code, where cases exclu- 
tively triable by a Court of Session, are instituted on a police report, the ] trate 
ae ee en ee oe person -i , if in 

his opinion the evidence and documents disclose © no grounds”? for committing him. 
Sections 208 and 209 cover cases instituted otherwise than on a police report and 
in such cases he can discharge the person charged, when he finds that there are not 
“ sufficient grounds ” for committing. ‘‘ The duty of appreciation of evidence in 
«detail is that of the Court of Sessions, which alone has exclusive j jurisdiction to try 
the offence, and in a case where the ‘evidence is such that two t views are 
“possible, the Magistrate should commit the case, because it deserves greater scrutiny 
and fuller investigation.” —Vide Raghavan v. Abbasi. True, it cannot be said 
tant thie Magistinte tas no eee eee ee e at all. But, there are 
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462 THE MADRAS LAW JOURNAL REPORTS 


limits to his discretion. It is not his duty to examine the prosecution evi 
meticulous care, balance the evidence of one witness against the evidence 
consider the probabilities and come to a conclusion on a doubtful point. 


The learned Magistrate observes in this order that “‘ the prosecutic 
proved the case against these persons.” He is not concerned with the | 
case; he has to consider whether it is a case of ‘no grounds.’ P.W. 1 hi 
that on the prior day, viz., 24th December, 1968, respondents 2 and 4 
Nos. 15 and 22) ented some coolies from harvesting the paddy: P.' 
12 and 37 have deposed to the presence of these three respondents in - 
that kerted Pakkiriswami on that day. P.W. 8 has said that ndent : 
No. 15) was armed with an arwal and he and others shouted “do nc 
Trukkai fellows— cut and beat”. Cutting of Pakkiriswami by accused : 
it. P.W. 11 has stated that a crowd of 50 persons, armed with arm a's a 
emerged from the Harijan Street and that accused No. 1 and ndent < 
16) and ten or fifteen others shouted ‘‘ beat, cut and stab.” P.W. 12’8 e 
that respondents 2 and 3 (asccused Nos. 16 and 22), who, as members of 
crowd, chased them up to the electric lamp. P.W. 37 has deposed tha 
respondent (accused No. 15) was in the crowd with an aruwal, shouting z 
others. 

So far as this case is concerned, practically there’ has been no cross-ext 
of the four witnesses who have said something of these respondents. The 
as against them deserves greater scrutiny and fuller investigation. Th 
cannot be said that this is a case where there is no ground justifying a c 
The Courts below have erred in discharging these mdents and th 
have left the matter for greater scrutiny by the Court of Sessions. 


The order discharging these respondents, is set aside. I direct a ı 
of these respondents for the offences, to stand their trial in the Court ol 
East Thanjavur, along with the otħer accused already committed by th 

istrate. This committal shall be made by the District Magistrate, 1 
at Kumbakonam. The revision is allowed. 


V.M.K. ASE Revisi 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present :— Mr. Josriae M. M. Iman.. 

M/s. Radhakrishna Films (P.) Ltd., by Chairman 8. Kumara- 

swamy Reddiar | ; a 


d 


y. 

Newtowne Studios (P.) Ltd., Director, Jittan Banerjee and another.. Re: 
Criminal trial— Receiver appointed by Court— Criminal proceedings against—S 
Court if necessary— Launching of prosecution without sanction—If amounts t 

- of Court. 
In law, there is nothing to indicate or suggest that before a party secks 
- cute a Receiver in of an offence committed by him with referer 
perty coming into his possession in the capacity of a Receiver, he m 
the prior leave or sanction of the Court which appointed the "Receiv 
offence is one Certain'y outside the scop ofthe furctionsand powers of a 
and it c7nnot be 1 ghtly assum d or suggested that when a person was a 
Re eiver, the court autho-ised h m to comm t the offence and therefore 
is sought to be prosecuted im respect of the offence, leave of the Cou 
appointed him `s esential as a cond tion precedent for the launchi go 
prosecution. Equally, if there is nothing in law requiring a party t 
the sanction or leave of the Court before launching a prosecuti 





*CS. No. 38 of 1958 
and Application No. 184 of 198. . 14th Febroa 
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Padmanabhan of Short Bewes, for Applicant, 
N. C. Raghavachari and N. S. Varadachari, for Respondents. 


The Court made the following 


Oxpsr.—On 27th October, 1960, a decree for a sum of Rs. 2,48,623 was ie area 
in favour of the plaintiff in C. S. No. 38 of 1958 and certain charges with reference 
to the said amount were created in of materials in the Newtons Studios. 
Subsequently, E.P. No. 85 of 1961 was filed in execution of that decree and on 5th 
May, 1961, an order was passed by this Court, on consent of the parties. Under 
the terms of the consent order, the ist defendant Company’s Managing Dir tor, 
Dinshaw K. Teherani was appointed Receiver with lil. todraw a sum of Rs. 1,000 
per mensum as Receiver's remuneration and the said Receiver was directed to 
pay the plaintiff-decree-holder on or before 15th day of every month a minimum 
amount of Rs. 6,500 or net collections whichever was more, towards the satisfaction 
of the decree dated 27th October, 1960. Certain defaults having been committed 
by the Receiver, Application No. 895 of 1963 was filed by the Gat ist defendant before 
this Court, and in that application also an order based on the consent of the parties 
was passed on 18th June, 1963, and the Receiver was permitted to lease out Messrs. 
Newtone Studios (P.) L to Messrs. Venkateswara ‘Cinetore, Madras, on a 
monthly rent of Rs. 4,000. “The said rent of Rs. , 4,000 was directed to be apportioned 
az follows: Rs. 3,000 to the plaintiff-decree-holder and a sum of Rs. 600 to Messrs. 
Photophone Equipment Ltd., Bombay, towards the amount due to them under a 
decree, and Rs. 400 to the grd respondent in that an, ramely, L. Nataraja 
Chettiar and his wife K. P. yarkarasi towards the amount due to them under 
the decrees in O.S. No. 53 of 1968, Sub-Court, Devakottai, and O.S. No. 3 of 1960, 
Sub-Court, Devakottai, respectively, the said amount of Rs. 400 being apportioned 
as Rs. 200 towards each of the said decrees. Thereafter the Receiver is said to 
have been adjudged an insolvent in December, 1964. Application No. 204 of 
of 1966 was preferred by oie K. Balasundaram for a direction to the Receiver to 
make the monthly its from and out of the rental income of the Newtine 
Studios in discharge of the amount, namely, Rs. 50,000 dueto the applicant and 17 
others, ex-empl of the ist defendant in the above suit, under the terms of the 
aig order dated gist March, 1962, made by the Labour Court, Madras, in 
os. 62 to 71 and 3 to 8o of 1962 on its file. This application was disposed 
unhamed Kutti, J., on 28th July, 1966, with the following order: 


hens Receiver satis was in of the Newtone Studios’ assets is said to 
have been adjudged insolvent on his own application. He could not therefore 
function as a Receiver of Court. The applicant may renew his application after 
n en ee Teherani who has been 
functioning as Receiver. This application is therefore closed.” 


Thereafter, Application Nos. 1618, 1619, 1896 and 2278 of 1967 were filed on 
the file of this Gone by. he Receiver in one ct which the Receiver claimed his 
remuneration. All these applications were disposed of by Ramamurti, J., on 
18th October, 1967. The learned Judge stated that after the entire facts commen- 
cing from May, 1960 and ending with the order of Kunhamed Kutti, J., dated 28th 

_ July, 1966, made in Application No. 204 of 1966 that the applicant could not func- 
tion as Receiver after his adjudication as an insolvent were discussed, the learned 
Counsel Sri Padmanabhan ap for the Receiver realised the position and 
Hated om bekali of bis client t no useful purpose would be served by prosecuting 
these applications. The learned Judge proceeded to state that it was clear that 
after the lease deed executed in favour of Venkateswara Cinetone on ist June, 
1963, the applicant was no longer a Receiver and all that remained was merely a 
formal order to be passed him, but that had not been done. Subse- 


quently, Application No. 1790 of 1968 was filed the Receiver for ees 
! him and by an order dated 18h September, 1968, discharged the Receiver 


his office of Receiver, subject to the accounts veg paswu. araw upam. a 
ground the present application has to be considered. ; 


The present application has been taken out for an injunction restraining the 
respondent herein from prosecuting G.G. No. 11905 of 1968 on the file of the VIE 
Presidency Magistrate Court, Egmore, Madras. A ee was preferred by 
the Plaintiff-decree-holder under sections 409 and 418, Indian Penal c, on the 
allegation that there were huge sums of money lying outstanding and the accused 
e applicant herein) had to pay to the complainant the net collections of the income 

m the studio premises or at least a minimum of Rs. 6,500 as per the directions of 
this Court, but the accused had collected several sums o: money and without bring- 
ing them into account has appropriated the same. The complaint icularises 
the allegation that the accused had collected from the proprietor of the Central 
Cine Laboratory a sum of Rs. 3,500 cheque in favour of his advocate and that 
amount has been used by the and t amount represented the rent for 
the period from ist May, 1961 to goth June, 1963. The further allegation in the 
complaint was that the accused has nowhere brought this amount into account and 
has dishonestly misappropriated the same; the amount having been entrusted to 
him, he bas wilfully violated the directions to pay over to the complainant, andby 
such acts of commission and omission he has rendered himself liable to be prosecuted 
for criminal breach of tryst and by his act of wilful cheating he caused loss to the 
person, whose interest he is bound to protect under the law. The accused, namely, 
the applicant herein took up the plea before the learned Magistrate that without 
obtaining the sanction of this Court, the complainant should not have rushed to the 
criminal Court, since the complaint related to the acts of the appellant in his capa- 
city as Receiver appointed by this Court. However, ol viously not being convinced 
with the soundness of this contention, the learned Magistrate proceeded to frame 
charges against the appellant and it is at this s this application has been filed 
by the applicant before this Court for the relief of injunction. 

Mr. Padmanabhan, learned Counsel for the applicant, confined himself to 
the sole and single basis that the applicant having been vais as a Receiver by 
an order of this Court, with to anything he might have done, the ndent 
herein could not have taken proceedings before the criminal Court without obtaining 
the leave of this Court and the failure to obtain such leave and the prosecution of 
the applicant before the Magistrate constituted contempt of orders of this Court and 
only on the basis of this contention, the present application for the issue of an 
injunction has been filed. Therefore, the important question that arises for consi- 
deration is whether the respondent herein was under an obligation to obtain the 
leave of this Court before preferring the complaint and in not obtaining the 
leave of this Gourt before preferring the complaint bas he committed contempt of 
this Court so as to authorise and warrant the issue of the injunction applied for? 


In support of bis arguments, Mr. Padmanabhan relied on a decision of the 
Patna High Court in Braja Bhushan Trigunait v, Sris Chandra Tewari, where the 
learned Judges has observed : 

“ There is no statutory provision which requires a party to take the leave of 
the Court to sue a Receiver. The rule has come down to us as a part of the rules 
of equity, binding oe all a Courts of Justice in this country. It is a 
role based n public policy which requires that when the Court has assumed 
possession fn property in the interest of the litigants before it, the authority 

of that Court is not to be obstructed by suits designed to disturb the possession - 
of the Court.’ The institution of such suits is in the eye of the law a contempt of | 
the authority of the Gourt and, therefore, the party contemplating such suit | 
is required to take the leave of the Court so as to absolve himself from that charge’’. 
| 
| 
\ 


With reference to these observations of the learned Judges of the Patna High 
Court, I want to make one comment. That is that the learned Judges were confin- 
ing their observations to a case where the authority of the Court which appointed 
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‘the Receiver is sought to be dbstnicted by suits designed to disturb the” possédeidn 
- of the Court and as far‘ ds thé present case is concerned, with reference to the facts 
~‘mentioned by me, there is no qtiestion of the tespondént herein obstructing the autho- 
rity of this Gourt-or disturbing the-possession of the property-through “the, Receiver. 
Consequently, whether the observations of the learned Judges of: the. Patna High 
Court are sound or not, they have no application to the facts of this case, =e 


On thé other hand, there are decisions of this Court holding that witli reference 
to a complaint before a criminal Court in respect of the conductor action of. a 
` Receiver, there is no statytory © provision either in the Indian Penal Code or in the 
Code of Criminal Procedure requirng the com: lainant to obtain ‘the leave of the 
oe oe ee ition t for’ prosecuting ting ‘the 
egainst him. In Raja Vesrabasava Chikka Royal 
TB. Varu Zamindar and Receier of Punganer’ Estat In re}, e 
occasion., to consider- the tion. The subject-matter of the con 
“case was the prosecution of a Recetver for a pri market perai obtain- 
ing licence as uired by section 171 of bg E del peering Wy The wee 
see bets a E a abe otic Cast aaa psn i 
been prosecuted without o leave o which ted. 
as Receiver. Dealing with th that argument, the learned Judge stă T 
“With regard to the t-that the sanction of the Court which.a Sinted 
the pétitioner as:Receiver has not been taken, it is not a universal rule ahat 
in respect of all prosecutions against Receivers ee 
which appointed them as Receivers should be taken was pointed out in 
Nagendranath Srimony.v. Fogendranath Srimony*. It is not the.petitioner’s case that 
. he wrote to the’ Court and he was asked by thé Court not to take out a license. 
Tee ee ee ae E E 


« Tein respect of the act done by him undér the orders of the Gourt he is p e 
cuted there will be some justification for considering the question whether’ it 
Wod De propa to ptonente Pir wiihoni Git innr aling tothe Gout onder 
whose orders he was acting:- If the law required any -person having a private 

. Market to take out a licence and if the Receiver in respect of the property which 

. formed part of the estate vesting in him had to take ont a licence it was his duty as 
receiver appointed by the Court to take out a licence, and his proper course 
would be to take a licence or take the orders of the Court. When has not 

_ taken any such orders I am not able to see how it could be said that the prose= 
cution is improper by reasr of the fact thatthe sanction of the Court which 
appointed him receiver had not been obtained. a 


This decision of the leårhcd Judge was approved by a Bench of this Court in 
Skyamalambal Ammal v. Ramamurthy*, where it was stated: 


“ Nowhere in the Code of Criminal Procedure is there any reference to leave 
of a Court being required eu ee a A Receiver is not 
referred to in section 195 of the which requires fulfilment of its provisions 

i ee of prosecution of certain individuals. In the absence of any autho« 
; would have ventured to come to the conclusion, which I am 
“ere, that when a licoctver Gonaenily R E E in celatioal ‘pro in his posses- 

- sion, then he can be prosecuted without leave being obtained the Court by 
‘which he is appointed.” 


A 
| 
| This observation in the Bench eon of this -Court would really conclude the 
vee the applicant herein, In view of the fact that the prosecution 
ee do not propose to sa Pay ay ag on e eis except what the 
Ee nat hinsell has admitted in the afda support of this application, 
e case of the applicant in the affidavit filed by him in support of this application 


1. g 1 M.LJ. 121 at 122, 3. LLR. (1948) Mad. 639 : (1948) 1 MLJ. 2, 
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is that though he reteived the sum of Rs: 3,500 and appropriated a major portion 
: of the same, be is, oe to have hjs remuneration taken, out of the rental receipts. 
-d am -mentioning this icylar fact with reference to the observation of Kuppu- 
swami Ayyar;J., which I have already extracted. -If the applicant had ee 
.that amount on the specific ordets of this Court,-there may be some j 
in the language of the learned Ju Hob contending thar with Terenie: o puck 
eeoa Wi under the ers of the Court there should not have been a 
without obtaining the leave of this Court. As far as the preserit case 
‘concerned, clearly there was no order of the Court authorising the applicant 
eee aah ee te the amount in question. As a matter of fact, I 
“have already ref order rol union aia ,J-, in Application Nos1618,1619, 
1896 and 2278 of br, one of which was for appropriation of payment of the re 
;muneration to the applicant herein. ‘Under these circumstances, it cannot “be 
contended that in relation to‘the appropriation of the amount made by the. appli- 
en herein the leave’ or’ sanction of the Court’ isn before the sol sero 
ean eh opium ten Goce 9 ang ere Wace 
“tn law, there is no leo gg at ie à pay spree 
‘a Receiver in respect of an offence committed by him with reference to the 
‘coining ‘into’ his ‘Possession’ in the ca ity of a Receiver, he must obtain 
th aprdinted the Receiver, The ane "i pee 
outside the stope of the functions and powers of a Receiver and it cannot 
De laste autre EE a latina tron ber an inted Receiver, the 
Court authorised him to commit the offénce pnd therefore when he ir sought to be 
prosecuted in apes i of the offence, leave of. the Court which a him is 
essential as a. tion 


50, m E pel of the contempt of the orders of this Court must fall and due 
the relief of injunction prayed for cannot be granted, : 


Tei sew of this eond ainn cif mine: tty y o dn hoai 
BE RA. p500 wat receved ‘by the applicant on ith December, 198 be ceased to 
pra aat Balae eee ahs the applicant on 11th December, 1964, he ceased to 
by virtue of the fact that the Studio has been leased to Venkateswara 
Cinco or by veo thet that he was adjudged aa hen in December, 
I e 
, Under these circumstances, this application is dismissed with the costs of the 
respondent. Counsel’s fee is fixed at Rs, 250. 
V.K; Application dismissed. 
£ € IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; Present :—Mr. Jorna R. SapasivaM AND Mr, Jora K., N. MUDALIYAR; 


€ 





Navier Marolle f : .. Appellant* `- 
Panal Code (XLV of 1860), section B4— Pla of i Burden of proof—Cir- . 
cine kah add tested Pai Ei taken into consideration— 


The peculiar behaviour of the accused not 7 -Purpossless way in which the murder 


soas committed is only one of circumstances for consideration Mire of wnsoundpess 
O ee ©) ne ey Tion of Taag he shold haa been le of knowing 
the naturs of the act or that what he was doing was either wrong or conirary to law. 


‘Section 84 of the Indian Penal Code lays down the legal responsibility. It is 
- not sufficient to prove that a person was not of sound mind at the time of the 
' commission of the offence, to attract the provisions of section 84. It is necessary 
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- nature of the act or that he was doing what was either wrong or contrary to law.. 
The question whether the accused was in such a state of mind as to be entitled to 
-the benefit of section 84 can only be determined from the circumstances which 
preceded, attended and followed the crime. The fact that a murder has been 
committed in a ess way, for no motive whatsoever, is a circumstance to 
be taken into consi ideration, particularly in cases of multiple murders. In order 
. to prove the necessary mens rea the prosecution usually relies on some circumstance 
or other appearing in the evidence. Thus in several cases the fact that the 
accused attempted to escape or actually escaped after committing the offence 
Soe 2 oe ee a ae the defence based on the plea of 
as such conduct would show that accused .was aware of the fact 
that se at he was doi ve wee: The burden of establishing the plea of 
| insanity is, by Virtue o of the Evidence Act on the accused, But 
ie evidence hat fall chart of D insanity may still raise a reasonable doubt 

. about the existence of the requisite intention. 


There ‘is ample EEE E Gaus ab ations EERE E 
at the time of the crime. There is also evidence about the peculiar behaviour 
of the ap t. But the peculiar behaviour by itself may not be sufficient .to 
. Support the plea that a person is insane or that he has a valid legal defence based 
. on insanity, Yet itis a relevant circumstance to support the plea of insanity, 
. Thus, there is evidence in this case to show that the ap t would not ae. 
with any person, that he used to bring rabbits and fowls bathe them with soap, 
_ dry them and kill them by smashing them on the grounds. The evidence m 
this case clearly establishes that the appellant killed his two nieces without any 
dee eee ee ae ee te A r 
e was wrong. There is no circumstance from which it can be inferred 
` that the appellant knew what he was doing or that it was wrong. He did not 
make any attempt to escape after the occurrence. The appellant-is therefore 
clearly entitled to the benefit of the defence of insanity allowed under section 84 
` of the Indian Penal Code. The conviction of the appellant under section 302 
of the Indian Penal Code and the sentence of imprisonment for life imposed on 
him are set aside. 


peal against Judgment of the First Additional Sessions Judge of the Court 
af Seaten of ee Dou cherry Division at Pondicherry in Case No. 4 of the Calendar 
for 1969 on 11th August, 1969. 
N. Natarajan, for Appellant. 
The Public Prosecutor, for Pondicherry at Madras, for State. 


pth tage ge eae bay aint 


J.—Appellant Navier Marolle has been convicted the First 
Additional Se Son Jun, Pondicherry, under section 302 of the Indian Penal Code 
ving mi his brother’s daughters, Beatrice five years, and Pierette 
pen Daetng by smashing them on the floor, at a ut 10-30 A.M., On gist 
October, 1966, and sentenced to imprisonment for life. The fact that the appellant 
did cause the death of the two chil admits of no‘doubt and, in fact, it was not 
disputed by the learned Advocate for the appellant. It is, however, necessary 
to refer to the evidence about the actual occurrence in this case . in order to consi- 
der the plea of insanity which has been rejected by the trial Court. 
-~ There is ample evidence in this case to prove that the appellant was insane 
not only at the time of the occurrence, but also before and after it. -He was age 


only ve eee te one ee He was emplc in the army, 
the discharge certificate filed in this case shows that he was c from mili- 
Ar 1966 as he: ras talak iahon taut be 


of BAW, 13 Dr, Covtmation alo ae ae ee 


we eee -ae er a 


of some „treatment his rapport was partially established, but even then he did not 
realise the gravity of the crimes committed’ by him 


The crucial point of time for ascertaining the state of mind of the éppellant is 
Fe when the offence was committéd. But, as pointed out by Subba Rao, J., 
(as he then was) in Dahyabhai v. State of Gujarat’, the question whether the accused 
was h a state of ind aa Oy be ealed to the beneit af ection fg ve the Tadia Indian 
Penal Code can only be determined ‘from the circumstances which preceded, attend- 
ed and followed the crime. There is ample’evid¢nce in this case to show that the 
appellant was insane at the time of the crime. ‘The several witnesses ene 
in this case have evidence about the peculiar behaviour of the a 
It is true that behaviour by itself,may not be sufficient to support ia 
that a penson i insane or that he hi avai Tegal cence based. cn est, But 
it is a relevant circumstance to su the plea of insanity. Thus; there is evidence 
in this case to show that the a t“ would not speak with any person, that He 
used to move about by hissali that hè used to talk loudly, that he ustd to bring 
rabbits and fowls, Ot Armee soap, dry them and kill them by smashing them 
onthe grounds. BF EPPEN EOA] WEUPE Hs ROE POCA DENS MAAE sire te 
get. angry. 
~ Ita fieen tthe evidence of P.W. 6 Alve’s Antoine cuaveved the a pele 
Iant’s mother had brain disorder, and this shows that the appellant ihhertted the 
thental disease. Even P.W. 10 Miles stated that when he apprehended the appel- 
lant he was a bit mad. Even the evidence of the cye-witnesses in this case proves 
that the appellant was not mentally sound at the time ofthe occurrence in this case. 


: ie ernie has summed up the evidence in this case in the penulti- 
mate paragraph of his ent and the'sixth ground stated in that paragraph is 
that ‘‘ the crime, which ithe accused cacumnitted ahall rip the excused byak own beats 
lity, through an inference of insanity from the acts committed by him.” It is true 
that in several cases the defence of insanity is put forward merely on the basis of 
the bruta] manner in. which the murder has been committed or the multiple motive- 
less murder committed by a person. Thus in the case of Dahyabhai v. State of Gujarat}, 
already referred to, the appellant in that case killed his wife in a ghastly manner. by 
faflicting forty-four knife injuries on her body. But, having regard to the motive 
for the ‘thurder and other circumstances, it was held in that case that the plea of 
fnsanity was a belated after-thought and a false one. In the decision in Bhikari v. 
State of Uttar Pradesh*, the appellant in that case attempted to kill his children and 
wife, ut succeeded in killing only one of his children and caused injuries to his 
wife and other child. It was urged in that case that no man in his senses would 
on attacking his childeea tadliserincinatclp and go X the lenath oP ipning open tic 
chest of an one year old child and that these facts showed that the appellant in that 
case was insane, ‘This was negatived on a review of the facts and circumstances 
of that case. But the ct that a murder has been committed in a purposeless way, 
for no motive whatsoever, is a circumstance to be taken into consideration, parti- 
in’ cases of multiple murders. ‘Thus, in this case the double murder of the 
a or e a a fa ne eee ate vant cae. 
mitted“ the murders w. c he was insane ; 


P.W: 1 Mustafa is a tailor having his shop opposite to the house of the appellant: 
Hed that the appellant came from the beach side on a cycle, that the deceass 
ed girl, Beatrice was epping et he door, that the appellant talked to- her in. 
French and she replied in ch, that the appellant. got down from the Tad 
pulled the girl by the hand and after she fell down, lifted her up above the 
and dashed her on the pavement. The girl lay senseless on the drain and mc-° 
cbed tothe injuries etter hie wad taken’ the hospital: P.W. 2 Marine Navier, , 
the mother of the appellant came to open the door and she saw the appellant shout- 


ee em ee 
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ij 
ing and lifting the girl dnd dashing her on the pavement. ` P.W. Shenae A 
the child Beatrice left her baby in the upstairs and came down on hearing the 
alarm. The appellant rushed upstairs, the baby and dashed it on the ground. 
P.W. 3 gave varying versions as to whether she actually saw the appellant throw- 
ing down the baby, but even assuming that she did not actually see the dashing of 
her child by the appellants the circumstantial evidence is sufficient to prove that it 
was the appellant who did so. There is no evidence in this case about the nature 
of the conversation between the appellant and Beatrice just prior to the occurrence, 
but it is clear that he was in an mood, a mood which he gets when he gets 
ee There was absolutely no motive for the appellant to kill his brother’s 
re ee ee ee ee ae 
separa y to live in the upstairs free of rent. He is living in the downstairs 
portion, coo his own meals, as he is a bachelor. The learned trial Judge has 
remarked that P.W. 3 a t-hearted in giving evidence. It is unlikely 
that P.W. 3 would try to help her brother-in-law as against her maternal instincts 
if really her teaties Glee were sane. It is clear from the evidence that on the 
morning of the date of occurrence the appellant was angry, that at 8 a.m. he dipped 
a fowl in water, beat it on the ground and killed it and then went away on 
that he did not know what he was doing and that he subsequently returned 
the time of the occurrence. In-fact Ga: hed idence is thar His appelant poe D 
take the children out and purchase sweets for them. Thus, the evidence in this case 
shows that only during his fit of insanity the appellant committed the motiveless 
murder of his two nieces. - 


Section 84 of the Indian Penal Code lays down. the legal test of ibility 
It is not ient to prove that a person was not of sound mind at the time of the 
commission of the offence, to attract the provisions of section 84 of the Incian Penal 
Code. oe Pe ee ee 
of knowing the nature of the act or that he was doing what was either wrong or 
contrary to law. The section is based on the answers given by the Judges in the 
House of Lords in the famous M’ Naghton’s case’. In -section 67 of 8 
draft code of 1837 there was a similer as regards the defence of insanity 
in the following terms, namely, that no DEAE E ET ad ecrre 
in consequence of his being mad or delirious at the time of his doing it. But havi 
regard to the provision of sections 84 of the Indian Penal Code, mere unsoundness 
of mind as found by medical men will not be sufficient to enable an accused 

to plead insanity unless he is able to show that by reason of such insanity he did not 
know the nature of the act or that what he was doing was cither wrong or contrary 
to law. 


The burden of establishing the plea of insanity is, by virtue of section 105 of 
the Evidence Act, on the accused, But, as pointed out by Subba Rao, J., (as he 
then was) in Da hat v. State of Gujarat’, the evidence of t falls short of proving 
insanity may raise a reasonable doubt about the existence of the requisite inten- 
tion. At page 1568, Subba Rao, J., has expressed himself in the following terms: 


“The doctrine of burden of proof in the context of the plea of insanity may be 
stated in the following ae een (i) The prosecution must prove beyond 
reasonable doubt that TA accused had committed the offence with the requisite 
mens rea; and the burden of proving that always rests on the tion from the 
beginning to the end ofthe trial; (2) There isa rebuttable presumption that 
theaccused was not insane when he committed the crime in the sense laid down by 
section 84 of the Indian Penal Code; the accused may rebut it by p before 
the Court all the relevant evidence—oral, documentary or circumstantial, but the 
burden of proof n him is no higher than that rests upon a to civil procee- 
dings; (3) Even if the accused was not able to establish con Spei that 
insane at the time he committed the offence, the evidence placed before the Court 


Ae Se EE PE EE EA 
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the accused or by the prosecution raise a reasonable doubt in the mind 
the Court as regards one or more of the ingredients of the offence, including 
"guns rea of the accused and in that case the Court could be entitled to acquit the 
- accused on the ground that the general burden or proof resting on the prosecu- 

. tion was not discharged.” 


- This was considered in the ent decision of the Supreme Court 
in Bhikari tats of Uttar Pradesh!. Mu » J-5 after referring to the above 
passage, Boran aa ola 
ATE ipod the evidence adduced hie Cacceiicthe by he en y 
poietic gy mead OUDE a Pg gate rl a e a E 
one or more of the ingredients of thè offence including mens rea of the accused 
. he would be entitled to be acquitted. This is very different from saying that the 
. tion must also establish the sanity of the accused at the time of commission 
. of the offence despite what has been expressly provided for in section 105 of the 
. Evidence Act.” 
In Jayasena v. Reginam®, the Privy Council had to deal with burden of fin 
Gey on an spiel Dora eee: ee an ee ct and 
Penal Code similar to those of this country. The two Supreme Court cases 
were referred to with approval in this case. These decisions clearly show that, 
ine E AE foe the aceea to, DHAL pie oe Iati, Die prosacutiot will 
absolved from guilt of d reasonable doubt, 
a te ee es os ad eE L eee die Oe 


The evidence in this case clearly proves that on account of his mental condition 
the appellant did not know what he was doing or that what he was doing was wrong, 
It is further clear from the evidence that the appellant used to get unreasonably 
angry when he gets brain disorder and that at the time of the occurrence he was 
angry. P.W. 1 stated that the accused did not know what he was doing when he 
dashed the girl to the ground. Even P.W. Dn mother of the deceased child 
has stated that when the accused gets disorder he gets angry and 
then ne ae eters hes raged i ne would not know what 
he is doing ca ta to have in the same manner in killing 
the children Bese and Hierette. 

In order to prove the necessary mens rea the:prosecution usually relies on some 
circumstance or other appearing in the evidence. Thus in several cases the fact 
that the accused attempted to escape or actually escaped after committing the 
offence is taken as a strong circumstance as negativing the defence based on the 
plea of insanity, as such conduct would show that the accused was aware of the fact 
that what he was doing was wrong. Thus in clause (7) of the penultimate para- 
graph of his judgment, the trial Judge has referred to the words of Lord Branwell 
that, ‘‘He would not have yielded to bis insanity, if a policeman had been at his 
elbow” and stated that they applied to the ap t. e oe oge bai 
failed to refer to the evidence in this case to find out whether the wo Lord 
ie Aa coerce tar HE A N It is clear from the evidence 
in this case that after killing during fits of anger, the appellant would go away 
on a cycle. Similarly after killing the children on the morning of the date of the 
occurrence, the appellant left the place on his cycle The evidence of P.W. 1 is 
that the appellant no intention to escape. P.W. 10 Miles found the appellant 
sitting on a cycle with one leg on the ground at Roman Rolland and St. aa 
Streets, and took him to the police station. On the way to the a 
enquired the appellant whether he wanted anything, but the a t kept { 
The witness gave him a cup of coffee. He admits in his evidence that the ap ee 
did not try to escape when he was secured and when he was taken to the police | 
station. ‘Though in his evidence P.W.- 10 stated that he saw the appellant going | 
on a cycle and that he followed him, {bis eleke from the evidence of the of | 
Police that P.W. 10 only found the appellant se es of his cycle atthe! 


ETETEA MLJ. (CL nr 2 8.CJ. et 3. 
281 SC. 1. 2 (19) IAN ER. 219, 
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when he apprehended - him }and:took him from.that place. :/Thus the appel- 
be ee after the occurrence inthis case. Tt is clear from 
the evidence of P.W. 13, Dr Dr. Cor „who examined the appellant, that the appel- 
lant did not realise the gravity of the crime. . „He was not aware of the fact that he 
had killed his two nieces. During the pendency of this a , this Court called for 
Seb oe ee ee ental Hospital;-Madras, 
regarding the mental condition of the appellant. . shows:that the. cappa 
lant is suffering from AEE eaa ya n T t he is not aware of the 
fact that he bas. myrdered his nieces. The report also shows that the appellant 
aoa not ei O ede eer) oie eae es ee peda 
asserts that he is mentally It is clear from. the evidence in this case that the 
ee ee hrenia from his 19th has roa 
rahi ese cer side... ý 
"iiss te a E E ts ek nt killed his 
two nieces without any provocation or motive on-account of his fit of insanity and 
that he did not know that what he did was . We have referred to the deci- 
sions of the Supreme Court and the Privy and pointed out that it is neces- 
sary for the prosecution to prove mens rea required for. the offence of murder and:it 
could not be said, on the-facts of this case, that the prosecution has discharged that 
burden. There is no cirtumstance from which it can be inferred that the appel- 
lant knew what he was dbing or that it was wrong. This is a case in which the appel- 
lant is clearly entitled to the benefit of the defence of insanity allowed under section 
of the Indian Penal Code. We find that the a t did commit the acts 
him, namely, that he smashed his two nieces to death on the morn- 
ing of the date‘of the’ occurrerice, but' that he did so while he was insane, The 
conviction of the appellant under section 302 of the Indian’Penal Code and the 
sentehce of im si er ala ti tari yr rr aeae set aside, 
But in view of our findings that the appellant committed the acts againit 
him by reason of his unsoundness of mind gnd that he continues to be in the same. 
state of mind, we direct him to be detained in the Government Mental Hospital, 
Madras, and the above action taken by this Court shall be reported to the Govern- 
ment under section 471 of the Criminal Procedure Code in order to enable it to 
S SG Aa ea Op ae pe eran a he, Copainel aorta 
V.M.K. . -———— Ordered accorainely. 
IN THE HIGH COURT OF TUDICATURE AT MADRAS. : 


(Special Original Jurisdiction.) 
PRESENT ‘Mr. JUSTICE SEAS AO 
Maria Rosal De Rose and another 2 * ` Petitioners? 
7. 7 


The State of Tamil Nadu , ERE D Socrotary (Harijan Welfare 
Department), Fort St. Goorge, Madras-9 and another ... .... Respondents. 


Land Acquisition Act (I of 1894), sections 4 (1) S-A and 6—Scope—Land acquisition 

under section S-A dispensed with —Substantial compliance 

- with the prescription of section 4 (1)—Non-compHance of the second part of sec- 

Ser ne Vicon te ated A EET proceedings—Simult aneous 
under sections 


eia 4 (1) of tho. Land Acquisition Act, I of 1894, imposes two obligations 
before the Government could enter upon the land, survey, tako level and do all 
such other acts necessary to ascertain whether the land is adapted for the public 
purpose. The first thing that has to be done is that the Government should ublish 
| a notification in the Official Gazette that the land to bea in any 

locality is needed or is likely to be needed for any public-purpose. Secondly, the 
Collector or the Land Acquisition Officer, as the case may be, shall cause public 


* W.P. No. 1424 of 1969. : ` 3rd July, 1970.. 
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- notice of the ‘substance of. such notification-to-be given at convenient places in the 
1: gaid locality: The entire purpose of this: sub-section is to-give public notice of the 
-' proposal and if, therefore, it is published in'the locality and particularly persons 
: affected bythe proposalare aware that such an attivity is afoot, then it is sufficient. 
” Henoce'it is not correct-to say thet-any defect in the'notification under section 4 is 
.+ fatal-ta; the validity of the proceedings (Barkva Thakur v. State of Bombay, ie 
. 28:C.J. 392 : A.LR..1960.S.C.1203). Notionly that, notification under section 4 (I 
and under section 6 of the Land Acquisition: Act can:contemporancously be made 
: ina case where the enquiry under-section 5-A thas been dispensed with (Somawanti 
- y. State of Punjab, (1963) 2 S.C.J. 35: ALR. 1963 S.C. 151). ‘If this is possible, 


vo 


- thon the second. p tion in sub-section (1) of section 4 sinks into insignificance ` 
im 


=. and it becomes impossible of observance-in certain -cases where the Government 
chooses to publish both the notifications under sections 4.and 6 simultaneously. 
-- Obviously, ‘therefore, in such gircumstances.the publication of - the extract of 
_ the notification in a conspicuous place and also by beat of tom-tom.can only,,be 
“after the notification under. section, 6. This has been done in the instant case, 
- ..Petition under Article 226 of the Constitution of India, praying that in the cir 
cumstances stated theréin and.in'tho affidavit filed therewith the High Court will 
be ploased to issue'a writ of. mandamus for bearing the respondents from proceeding 
any further with the illegal acquisition of the lands of the extent of 2.12} acres 
bona to the petitioners in S. Nos. 5Ł/2 and 52/2, in Kila Tiruchendur Village, 
Tirunelveli District. 2 tte Je . rE . 
"VE -Shanmugham, for Petitioners, - 1 = ° = * 
M. T. Sathiaflev, Assistant. Government Pléader, for Respondents. - 
“The Court made the following, . ‘ : å hase 
. _ Orver.—The petitioners claiming to be jointly interested in S. Nos. 51/2 and 
52/2 in Kila Tiruchendur Village, Tirunelveli District have filed this writ petition 
stating that the compulsory acquisition-of their-land as above to the extent of 3.12 
acres therein comprised, is illegal and without observance of the prescribed procedure 
under the provisions of the Land Acquisition Act (I of 1894). The case of the 
petitioners is that they never know anything about the proposal for the acqui- 
sition or the later proceedings pursuant thereto, until they received a notice from 
the Sub-Court, Tuticorin informing them about a reference having been made 
tothe State Goyernment by the Land Acquisition Officer. The petitioners’ 
further contention is that they-:mado further- enquiries thereafter and ascertained 
that the acquisition was for the purpose of providing house-sites for the Harijans 
in the village. Their caso is that they were not- served with any notice either 
of the pr to acquire, natice of enquiry under section 5-A or notice under 
section 9 (3). They would also say that at no time was there any publication in the 
village nor was atiy notice affieed at any publio place regarding the proposed 
acquisition. They learned, however, that the Harijan Welfare Department were 
about to take proceedings to evict them from the land consequent upon the com- 
pulsory acquisition and therefore they-have come to this Court under Article 226 of 
the Constitution for a writ of mandamus directing the State of Tamil Nadu and the 
ial Tahsildar (Harijan Welfare), Tutioorin, not to proceed any further with the 
aoquisition of the lands in S. Nos. 51/2 52/2 in Kila -Tiruchendur 
Village belonging to the potitioners. 


The State has filed its counter affidavit through the Deputy Secretary to Govern- ` 


ment, Social Welfare Department. It is stated that the acquisition proceedings are ' 


valid and they do not suffer from any error whatsoever and the writ petitioners 
having openly suppressed relevant material and further for having uttered false- 
hoods the writ pstition has to be dismissed in limine on that score. Factually 
the Ist respondent would state that the notification under section 4 (1) was published 
in the Fort St. George Gazette, on 27th February, 1965, and, as the acquisition was 
felt to be urgent, the enquiry under sction }-A was dispensed with under section 
17 (4) of the Act and this is in accordance with the memo. issued by the Government 
on January, 1965. The declaration under section 6 was finally published in 
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the Gazstte on 47th March,-1965. But it is stated-that, though the notifloation was 
publishod on 17th Fubrua. mui, Do the extract of the notification was- published in 
a conspicuous place and by beat of tom tom in March, 1965. The Ist res- 
gag ie epee A iar have suppregsed the fact that they 
w about the acquisition ever since the proposal stage and that the 2nd petitioner. 
never had any interest or right over the lands as disclosed in the public records and 
tharefore there was no occasion to serve any notice on the 22d petitioner. In so 
far as the lst patitioner is concerned, the Lst ndent would state that the notice. 
under section 9 (3) and 10 of the Act was sorv on the Ist petitioner and that was 
acknowlodg xd by har in hor petitions dated 9th and 23rd August, 1965 submitted to . 
tho Land Acq tisition Offizer. From the records it is seen that even as carly as 1962 or 
1963 tha 1st potitioner objected to the acquisition and this was followed up after she 
wWas,sorved with the notice under sections 9 and 10 of the Act. It is also common ground 
that tha 2ad patitioner, who had expressly no interest or right in the lands, also. 
pursued ths. matter as is seen from twa indspendent petitions. sent by him to the 
Land Aee Officer in connection with the acquisition. Thus the caso'of the 
ont is that thsre was no obligation on the part of the Land 
Dora to enquire under section 5-A, that the notification under section 6, was- duly 
publishsd the notice under sections 9 and 40 werp duly served on the 1st peti- 
tionar, that the 2nd petitioner was equally aware of such service: and that. the mere 
fact that an extract of the notifloation under section 4 (1) was published. on 25th 
March, 1965 does not go to the root of ths question and cannot vitiate the ontire 
land acquisition proceedings. Even otherwise, the legal contention that such 
irregularity, even if it is to be considered as one, cannot in any way vitiate the 
ing3, because the law permits the notification under sections 4 and 6 of the 
Aquisition Act being published simultaneously and concurrently.. Above all 
it is contended that the petitioners not having come with olean hands and havihg 
suppressed the material which was available with them and which was to their 
knowledg, this writ petition ought to be dismissed. 

On the last contention the respondents have to succeed, but, as ‘the petition has 

been argued at length, I wish to record my conclusions on the other arguments 
addressed as well. 
. Insofar da is E E E hae boon. no service of notion mudar i 
tions 9 and 10 is concerned, it is false as is seen from the counter affidavit filed 
in this caso, the allegations in which have not been refuted. Factually, therefore, the 
potitionera were aware of the land acquisition proceedings and I do not believe that 
they were notifisd about it by the Sub-Court, Tuticorin, which gave . him the first 
information about the land acquisition proceedings. 

The only other logal contention that survives for oonsideration is whether the 
non-observance of the latter part of section 4 (1) of the Land Acquisition Act would 
in any way Vitiate the proceeding which has been initiated, conducted and concluded 
in accordance with the other part of section 4 (1) and the other provisions of the Act. 
In fact it is not in dispute that the Government has taken possession of the lands for 
the public purpose concerned and pattas have been issued to the harijans, for whose 
benefit these lands were compulsorily acquired. Section 4 (1) imposes two obliga- 
tions before the Government could enter, upon the land, survey, take level and do 
all’ such other acts necessary to ascertain whether the land is adopted for the public 
purpose. The first thing that has to be done is that the Government should publish 

‘a notification in tho official gazette that the land ‘proposed to be acquired in any 
locality is‘ needed or is likely to be needed for any public purpose. Secondly, the 
Collector or the Land Acquisition Officer, as the case may be, shall cause public notice 
of the substance of such notification to be given at convenient places in the said 
locality. It'is on this second obligation paai in section 4 (1) of the Act that 
reliance is placed by the learned Counsel for the petitioners to sustain his argument 
that the proceedings are irregular and tainted. The n, therefore, is whether 
non-compliance of the second part of section 4 (1) of the Land Acquisition Act would 
totally vitiate tho land acquisition proceedings, and in a case where substantially 

the prescription has been complied with whether still the proceedings would be voi 
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for non-observance of this mandate before ‘they enter into the land for the 
of survey etc. 
$ J do ot think that the non-observance of the ul part of section 4( 
vitiate the compulsory acquisition proceedings. o main purpose of seot 
aud the sub-sections following is to have. preliminary investigation to enable t! 
to appraise itself first hand about the suitability. of the land opao N oF a 
and to ascertain W. it is adaptable for the public ap a 
rimary intention of the notification under section 4 ql) and the pee a 
it, it does.not appear to me that the non-observance of the second obligatio 
tion 4 (1) of the Land Acquisition Act would in any way go to the root .of 
bleni so as- to set at naught the acquisition proceedings pursuant to a nol 
made in the official gazette under section 4 (1). The-entire purpose of this i 
public; notice of the proposal, and if, therefore, it is published in the loca 
particularly persons affected by tho proposal are aware that such an activity. 
Pen it is Sufficient. In Barkya.Thakur v. State of Bombay", Sinha, C. J., d 
the judgment laid down the effoct.and purport of section 4 (1) in these terms 
zA “Theo purpose of the notification-under section 4 is to carry on 4 
` investigation with a view to- prides, Atay after- necessary survey an 
-. levels; and if, necessary; digging ring into the sub-soil whether the : 
: adapted for the purpose for which it was sought to'be a whi 
r. mòre proposal under section 4 becomes the subject-matter of a definite: “pri 
~ for acquisition under the Act. Hence it is not correct to say- that any í 
< the notification under section 4 is fatal -to, the’ validity of the proceedin, 
"Even otherwise significance of the second prescription in section 4 } 
considerably whittled down by later pronouncements of the ‘Supreme Coy: 
expresged the view that the notifications under on 4 (1) and’ under sect 
the Land Acquisition Act can Poa aporna usly be mado in a caso wh 
enquiry under section 5-A-has boen dispensed with: Mudholkar, J., speak 
tho Bench in Somawantiv, State of Punjab’, while considering the contenti 
the ani ifies Bon ‘under sections 4 and 6 cannot be made - -amlennously, 
as follows : 
“ The argument is ‘thet the Act takes away een a person his inherent 
-hold and enjoy that property -and, therefore, the exercise of the statutor 
.. by the. State to take away such property for a public purpose by paying ' 
. ensation must be subject to the meticulous epee: of every provjsio 
.- titling it to mako the vag Wage seedicereinees A notification under section 
.a condition precedent t aking of notification ‘ under sub-section (1 
tion 6. Ifthe Government, therefore, takes a décision to make such a nol 
and, thereafter, takes two further decisions, that is, to dispense with co: 
: with the provisions © of section 5-A and also to declare that.the land cœ 
_in the notification is in fact needed for a public purpose there is no SRE 
.. any provision of the law even though the two. pen are pob 
. samo day.” 
If this is possible then the seconds prescription iH eweaie oO of sectio 
into insignificance and it becomes impossible of observance in certain cas 
the Government chooses to publish both the notifications under sections 
simultaneously: - Obviously, therefore, i in such circamstances the publicatic 
extract of the notification in a conspicuous place and also by beat of tom 1 
only be afterthe notification under section 6. This has been done in th 
oase. Ona survey of the legal position the petitioner’s contention that the p 
prescribed has not been meticulously followed fails and has to be rejecte 
writ petition, therefore, fails and is dismissed. The rule nisi is discharged. 
will: no order as to costs. ; 
VMK. - _—_— j Writ Petition d 


ab 1, O96) LICR 128 : (1961) 2 S.CJ. 382 : 18 2 (1963) 2 An WR. C.) 18 : (96 
203. 714 1963 S.C. 151, 
ae (1963) 2 BCJ, 35 : (1963) 2 M.LJ. (S.C) `- . 
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aan THE HIGH COURT OR JUDICATURE AT MADRAS. `- 
: - (Appéllate Jurisdiction). ' 
: Paeseyr iK. VEERASWAMI, Chief Justica AND Mp. Jusna P. R GOKULA- 
KRISHNAN, J. ; 
R. Thatha Desika Thathachariar -~ |... Appellant * , 
7. 
The Deputy Commissioner, Hindu Religious and Charitable Endow- 
thents (Administration), Madras-34 and others Respondents. 


Madras Hindu Religious and Charitable Endowments Act (XXU of 1959), section 64 ( 
Scops—Schems settled and modified by the Court under section 118 (2)-(a) 1 pai 
be modified by the Commissioner. 

Section 75 of Madras Act II of-1927 stated that where the adniihitiation ofi a 
religious endowment was governed by a scheme framed under section 92 of the 
Civil Procedure Code, 1908, such a scheme should be deemed to be a scheme 
sottled under Madras Act IT of 1927 and it might be modified or cancelled in the 
manner provided in that Act. - ` 

: There is no distinction between a scheme settled and a scheme modified for the 

purpose of section 103 (d) of the Madras Act XIX of 1951, or of section 118 (2) (a) 
Te Madras Ast XXI of 1959. A scheme modified is as much a scheme 
sott 


Appeal under clause 15 of the Letters Patent against the Order of tho Honourable 
Mr. Justice Alagiriswami, dated 18th August, 1969 and mado in tho exercise of the 
Special Original Jurisdiction of the High Court in Writ Petition No. 2468 of 1969 
presented under Article 226 of the Constitution of India to issue a Writ of Prohibition 
prohibiting the Ist respondent from conducting the enquiry under section 64 (5) 
of the Madras Hindu Religious and Charitable Endowments Act XXI of ee in 
O. A. No. 99 of 1961 on its file. 


V. Vedantachari and K. C. Rajappa, for Appetient. 

The Government Pleader, for lst Respondent. 

V. N. Venkatavaradackariar, for Respondents Nos. 3 to 5. 
Tho Judgment of the Court was delivered by 


2 Veeraswami, C. J.—The appeal is directed against an order of Alagiriswami, J. 
who dismissed the appellant’s petition unde: Artiols 226 of the Constitutionto forbid 
the uty Commissioner from taking steps under section 64 (5) of Madras Act (XXII 
of 1959) in respect of the Devarajaswami Tomple at Kancheepuram. Tho objection 
that wa» raised before the Deputy Commissioner as to his yuriediction to eats 
the schome settled by Vecraraghava Thathachariar v. Srinivasa Thathackariar’, 
modified by Wadsworth and Patanjali Sastri, JJ., in 1941,. was overruled end 
Alagiriswami, J., thought that it was the right view to take. 

The suit wiltich led-to the appeal in Veeraraghava Thathacharlar v. Sarasa 

: hhacharlar®, was one tinder section 539 of the” Code of Civil Procedure, 1882. 
But the new Code of 1908 had come into force by the time the schome was settled 
by Abdur Rahim and Sundaram Aiyar, JJ., in Veeraraghava Thathachariar v. Sri- 
nivasa Thathachariar’. In that schsmo, it was provided that three of the trustees 
for the Devasthanam should be members of the eastern branch and two of the western 
branch of the family of Koti Kannikadanam Sri Thaiha Desikan. In 1941, 
Wadsworth and Patanjali Sastri, JJ., modified this scheme by providing for only 

_ thro trustees, of whom two were to be elected from the family of Th: tha Desikan 

, and one to act as tho Executvive Trustees to be appointed by the Hindu Religious 
., and Charitable Endowments Board, as it then was. The Deputy ‘Commissioner, 
' in the impugned proceedings, sought to amend the scheme in certain particulars, in 
order to bring it in accord with the provisions of Madras Act (XXII of abi 


* W.A. No, 91_of 1970, a ae a 6th July, 1970, 
L MDB MLJ: 134, 
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Objection was taken to his jurisdiction on the ground that the scheme was not within 
the purview of section 64 (5), but unsuccessfully, both before the Deputy Commis- 
sioner, Hindu Religious and Charitable Endowments, as also before Alagiriswami, J. 
The same contention is reiterated in the appeal before us. 


Sootion 64 (5) (a) of Madras Act (XXI of 1959), so far as it is material for the 
present purpose, is to the effect that the Depty Commissioner may, by order, modify 
or cancel any schome in force “settled or modified by the Board under the Medras 
Hindu Religious and Charitable Endowments Aot, 1926 (Medras Act II of 1927)” 
or “any such scheme in force deemed to have been settkd or modifid by the Court 
under Clause (a) of sub-section (2) of. section 118”. The objection of the eppellant 
is two-fold ; (1) that the scheme settled by Veeraraghava Thathacharlar v. Srinivasa 
Thathackariar', could not be deemed to be one settled under Medras Act IO of 1927 
and (2) because the scheme as originally settled had been modificd in 1941, it could 
not, thorefore, be regarded as a scheme settled or modified by the Court under 
Clause (a) of sub-section (2) of section 148. ` 


As regards the first ground, it is squarely covered by the judgment of this Court 
in O.S.A. No. 43 and 53 of 1961. Section 75 of Madras Act II of 1927 stated that 
whore the administration ofa religious endowment was governed by a scheme framed 
under section 92 of the Code of Civil Procedure, 1908, such a scheme shotld be 
deemed to be a scheme settled under Medras Act I of 1927 and it might be modified 
or canoelled in the manner provided in that Act. We mentioned that the suit re- 
sulting inthe schame settled by Veeraraghava Thathackariar v. Srintvasa Thathachariar+ 
was instituted prior to 1908, but actually the scheme was settled only in 1912 in the 
appeal that was disposed of by this Court. The contention was that such a scheme 
would not be within the purview of section 75, for the simple reason that the sche me, 
though settled in.1912, must be taken to have been settled under the Code of Civil 
Procedure , 1882. This contention was repelled in O. S. A. Nos. 43 and 53 of 1961. 
The learned Judges observe : 


“ No doubt, according to that principle (the one embodied in section 24 of the 
General Clauses Act), the scheme framed under section 539 of the Code of 1882 
must be deemed to have been framed under section 92 of the Code of 1908. Tho 
argument on bahalf of the appellant is that section 75 only mentions a scheme 
framd under section 92 of the Code of 1908 and not a scheme deemed to have been 
settled under that section. We do not think that there is any'warrant for making 
sucha distinction. In our opinion, the expression ‘any scheme settled under seo- 
tion 92 of the Code of Civil Procedure, 1908,” also includes a scheme settled ‘under 
the corresponding provisions in the earlier Code, which should be deemed to be 
a scheme sottled under section 92 of the Code of 1908.” 

We respectfully agree with this view and reject the first ground of objection. 

We do not think that there is substance in the second ground either. Section 64 

(5) (a) of Madras Act XXIL of 1959 includes a scheme settled or modified by the Court 
under Clause (a) of sub-section 2 of section 118. But the contention is that section 
418 (2) (a) speaks of schemes settled or deemed to have-been settled, and that, there- 
fore, the phraseology will not take in any amended scheme. The reference in sec- 
tion 118 (2) (a) is to section 103 (d) of Medras Act XTX of 1951. “ Tt says all schemes 
settled or ifiod by a Court of law under the 1927 Act rhell be deemed to have 
` boen settled or modifi d by the Court under the 1951 Act.” By Act X of 1946 was in- 
troduced sub-section (9) of section 57 in the 1927, Act which according to Mr. Veden- 
thachari mado a distinction between a scheme settled anda scheme modified. Ho 
says, that bsaring in mind this distinction, a scheme modified, as was the case-hero 
in 1941, would not bo comprehended within section 103 (d) of the 1951 Act end, there- ' 
fore, within section 118 (2) (a) of the 1959 Act. Sub-section (9) of section 57 of the 1927! 
Aot is not an interpretation clause. It conferred power for modifying or cencelling : 
-a scheme by a Court on application. We do not think that there is any distinction 


1. (1912) BML, 134. 
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betwoen a scheme settled and a scheme modified for the purpose of section 103 (d) 
of the Act 1951 Act, or of section 118 (2) (a) of the 1959 Act. A scheme modified is 
as much a scheme settled. -- ` mee in Oe 

The appeal is dismissed with costs. Counsel’s foo Rs, 100. 

V.M.K. 7 a "Writ appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. K. VEERASWAMI, Chief Justice AND Mk. Justice B.S. SOMA- 
SUNDARAM. 


K. Kamakshi ... Appellant™ 


7. - 
K. Mani : f ... Respondent. 
Hindu Marriage Act (XXV of 1955), section 5 (t¥}—Scope—Solemnisation of marriage 
~ under—Parties within the prohibited degrees of relationship—Few instances of 
such marriage, if could relax the condition in section 5 (iv). 

' _ The only instance prior to 1955 and two instances after 1955 showing marriage 
between parties within the prohibited of relationship in the Dravida Breh- 
min community, are insufficient to make out a custom which would relax the 
condition imposed by section 5 (ir) of the Hindu Marriege Act of 1955. 


Appeal under clause 15 of the Letters Patent egainst the decree of the Hon’ble 
Mr. Justice T. Venkatadri, dated 19th November, 1968 and made in A.A.O. No. 185 
of 1968 preferred to the High Court against the order of the First Assistant Judge, 
tes Civil Court, Madras, dated 9th January, 1968, and made in O.P. No. 34], of 


G. Vasanta Pai and K. V. Padmanabka Rao, for Appellant. 
A. Nagarajan and A. Viswanathan, for Respondent. 


Tho Judgment of the Court was delivered by - 

Veeraswami, Q J.—This a by the respondent arises from a petition filed by 
the husband for restitution of conjugal rights. It is not disputed that the marriege 
took place according to Hindu rites at Bombay on 27th October, 1960, and that soon 
thereafter they lived together happily fora short while. But thereafter unfortunately 
they were separated which eventually led to the petition. The defence was that the 
parties were within the prohibited degrees of relationship, they being the children 
of brothor and sister. It a the Iusband’s mother and the wife’s father are 
sister and brother respectively. Sho pleaded that according to the custom and usege 
of the Dravida Brehmin Community to which tho lmusband’s father as well as the 
wife’s father belong-d, marriage of cousins was prohibited. On that basis she claim- 
ed that sho was entitled to a declaration of the nullity of the marriage. The parties 
went to trial essentially on the question whether thero was a custom allowing such 
marrigg>. The first Court found that such a custom was established and thet was 
affirmed by Venkatadri, J.,inappeal. That is the issue in the appeal as well before us. 


We have bæn taken through the oral evidence of one Somasekara Somayajee 
who d3posed for ths husband and of Kultura Somasekara Sastri, who spoke for the 
wife. The sum total of this evidence is that there was but a single instance of a 
marriag> sometime in 1918, but this was objected to by the members of the community 
resulting in a conference which decided that the marriage was prohibited. Accord- 
ing to tha evidence on the petitioner’s side, there wero one or two marrieges which 
took place in 1961 and 1965. That is the whole evidence to establish a custom per- 

' mitting marrizg> between parties within the prohibited degrees in the community. 
The witness for the wife Kulluru Somasekara Sastri appears to be an eminent men 
who was positive that among Konaseemas Manarika marriege was opposed to custom 
and sastra and that he was not aware of any marriage against custom except the one 
| nee AAAA A e 


*L.P. A. No.93 of 190. 2nd April, 1970, 
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in mee The trial Court has failed to soe that this evidence was hardly sufficient to 
esta a custom o allowing marriage in the community ies within 
tho prohibited degrees. As held in Saraswathi Ammal v. Jagadombell, the correct 
approach to a case where a ees to es eee a ee 
by the Privy Council in Hussain Khan v. Mt. Bibi Sona Dero*. sa ea le 
sots up a‘oustom should invariably ‘allege it in the pleading and prove 
evidence as to the instances or facts over iat long period, which f Bat 
make out the custom pleaded. ` Short of this, a custom cannot be the result of a 
process of approximation or analogy 01 deduction from other customs prevalent 
among communities or sections of the people other than that to which the parties 
in dispute bolong. A custom cannot be extended by analogy. It should be este- 
blished inductively, and not by a priori methods. What period for proving instances 
should be taken would depend upon the facts in each case. In this case there was 
no plea of such a custom which the petitioner wanted to establish at thetrial. Further, 
from one single instance in 1918, no custom could be inferred, much less established. 
Section 5 (fv) of the Hindu Marriage Act of 1955 is clear that.a marriage may be sole- 
mnised between any two Hindus only if, among other things, the parties are not 
within the prohibited degrees of relationship, u the custom or usage governing 
each of them permits of a marriage between the two. Evidence in this case falls 
very short of establishing such a custom prior to 1955. Even thereafter, only two 
instances have been brought to the notice of the Court which would again be insuffi- 
cient to make out a custom which would relax the condition imposed by section 5 (iy). 


Though the result would be unfortinate, we are compelled to hold that the custom 
pleaded by the petitioner-husband is not established. Wo, therefore, declare tho 
marriage to be null and void and there will be a decree of nullity. The appeal is 
allowed and the husband’s petition will accordingly stand dismissed. But there will 
be no order as to costs throughout. 

V.M.K. —_ Appeal allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present Mr. Jusrioz R. Sapasivam awo Mr. Joso S. Manarayan. 

Madras Pi Trust by its Chairman . : = Appellam* 


Jal. E. Khamba : oe Respondent. - 

Madras Port Trust Raegulations—Regulation 20 a)—Jnterpretation—-Board authorised to 
withhold its contribution to the Provident Fund account the subscriber dismissed from 
servics for dishonesty, press eic.— Withholding of such contribution in. case of 
removal, if warranted by the Regulation. 

Though the words ‘‘ dismissal ” and removal are synonymous according to the 
dictionary meaning and though they stand on the same footing as the 
constitutional protection afforded toan panlo of the Government, under Article 

= grt (2) of the Constitution of India, the departmental rules clearly recognise the 
distinction between the two words. "The Madras Port Trust could not be accused 
of being unaware of the distinction between the words ‘‘ dismissal ” and removal, 
well recognised in’service rules, when it framed aig ae a) by virtue of ita 
powers under section 28 (6) of the Madras Port Act. er Regulation 
20 (a) the Board is empowered to withhold eligi of its Seba to a subs- 
criber not only in the case of dismissal of a iber for any misconduct mentioned 
therein, but in the case of tion from service by a subscriber within five 
from the date of his joining the fund. If the framers-of the Regulation con- 
templated that che eme pane should ba are eres aucun E is 
removed from service for misconduct, they would have expressed the same in clear , 
and unambiguous terms. Since the respondent has been given ony the lesser punish- 
- ment of removal ftom service, that a cannot attract Regulation 20 (a). 


1, (1953) 8.CJ. 287 : (19 z LR 45-LA, 10:34 MLJ. 48 : AJR. 
(1953) 1 MLJ. 97 : ALR. I BG 2. 1917 PC ist, 


: © Appeal No.-766 of 1963, E sth April, 1970, 
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. The subsequent order withholding the Board’s contribution to the provident fund 
account of the respondent is really like another punishment, which is not warranted 
by Regulation 20 (a). ey sree K 

” Appeal against the Decree of the City Civil Court (IV Asistant Judge), Madras 

in Original Sult No. 1521 of 1962, dated goth March, 1963." ` 

V.Y. Raghavan and J. Nagarajan, for Appellant. ` 

R. Vaidyanathan and V.P. Teekaraman, for Respondent. 

The Judgment of the Court was delivered by 

ivam, F.—The respondent-plaintiff Khambatta was emp. as a dredging 
master and engineer in respect of the dredgers owned by the ap t, the Madras 

Port Trust. In 1961, some charges S e O ee er ance against him for 

not properly accounting for certain ials entrusted to him during the period 1956 

to 1959 and he was removed from service. The respondent-plaintiff was a subscriber 

to the provident fund and on his removal from service the question came up for con~ 
sideration whether he was entitled to be paid the entire provident fund amount stand- 
ing to his credit, made up of his own contributions together with interest thereon 
amounting to Rs. 8,143.75, the Board’s contribution together with interest thereon 
amounting to Rs. 9,015.60 and the special contribution made by the Board to. the 
provident fund. But so far as the special contribution is concerned, Regu etion 11 
of the Madras Port Trust ions relating to Provident Fund and Gintnity, 
hereinafter referred to as the Regulations, provides that it shall not ordinarily be 
credited to the provident fund account of an employes who has been discharged for 
misconduct. Hence the Chairman of the Port Trust. by his order Exhibit B-8 held 
that no ial contribution to the provident fund would be due to the plaintiff 
and this finding was accepted by the trial Court and there is no appeal by the respon- 

dent-plaintiff against it. . ah . 

There is no dispute that the respondent-plaintiff is entitled to his own contribu- 

tion to the provident fund together with interest thereon. The Chairman of the 

Port Trust had 1 in his order Exhibit B-8 that the question as to what should 

be done with the ’s contribution of Rs. 9,015.60 in view of the estimated loss 

of Rs. 35,000 caused by the respondent-plaintiff might be considered by the Committee 
which consisted of the Chairman of Port Trust and two other members. It is 
clear from the minutes of the ings of the Committee of the Board held on 
th October, 1961 (Exhibit B-9) that the Chairman represented that this was a very 

case and oa the OE a ke wa the Board’s contribution ‘to 
the provident account o ent-plaintiff. Aggrieved with this order 
the dent-plaintiff filed the suitO.S.-No. 1521 of 1962, on the file of the City 

Civil Court, and the learned Fourth Assistant Judge, who tried the suit, 

upheld his contention that Regulation 20(a) of the Regulation on which the Madras 

Port Trust relied, did not empower the Port Trust to withhold the Board’s contribu- 

tion to the ident fund account of the subscriber in the event of removal of a 

subscriber service, unlike in the case of a dismissal from service. Aggrieved 

with this decision, the Madras Port Trust has preferred this appeal. : , 

The short point for consideration in this appeal is whether in the circumstances 

of the case stated earlier, the Madras Port Trust is entitled to withold its own con- 

tribution to the provident fund account of the respondent-plaintiff. It is the common 
case of both es that the provisions of the Provident Funds Act of 1925 apply to the 
employees of the Madras Port Trust. In fact, the Madras Port Trust ka made 

Regulations relating to the Provident Fund and Gratuity as contemplated in the 

Provident Funds Act. Regulation 20 (2) of the Regulations is the only relevant 

provision to be considered and it is as follows : - 

‘When a subscriber’s account is closed, either (7) on the dismissal of a subscriber 
for dishonesty, disobedience, insubordination, neglect of duty, desertion, or any 
other form of misconduct or on his being fo guilty of any criminal offence, 

- of (#) on his resignation from service within five years from the date of his joining 
the fund, the Board may withhold all’or any part of the amount standing to his 
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credit in the contribution account and pay him only the balance, if any, together 
with the amount deposited by him -a subscription kad interest haron” 


- In the trial Court the Madras Port Trust relied on the clause ‘ any other form 
‘of misconduct’ in the above regulation as justifying its conduct in withholding the 
provident fund contribution.“ But the trial Court has rightly pointed out that the 
a E ae ee ee A S a 
that regulation refers-only to the ground on which the subscriber is dismi from. 
service and it cannot, therefore, be taken independently as giving a right to the 
Madras Port Trust for withholding payment of provident fund amount in case of 
removal of a subscriber. In fact, the learned for the appellant did not 
try to support the said contention urged by him in the-trial Court. aa 


Sri V.V. Raghavan, the learned Advocate for the appellant, however, urged that 
though the word ‘dismissal’ alone finds a place in Regulation 20 (a) of the tions, 
the word should be treated as including the case of removal from service . He 
referred to several decisions under. Article 311 of the Constitution of India which 

ives protection to persons employed in civil’ capacities under the Union or a 
Bre cues of dismissal, removal or reduction in rank. In Satish Chandra 
v. The Union of India}, it is pointed out that the services in India have long been afford- 
ed certain statutory guarantees and safeguards against arbitrary dismissal or reduc: 
tion in rank, that under section 240 of the: Government of India Act, 1935, the safe- 
guards were limited to those two cases and that under the present Constitution, a 
third was added, namely removal'from service. It is observed in that decision 
that in order to understand the difference between ‘dismissal’ and ‘removal’ from 
‘service, it will-be necessary to turn to the Ruleg which governed, and with modifica- 
tions still govern, the ‘ services’ in India, Rule 49 in Parts12 of the Civil Services 
(Classification, Control and Appeal) Rules relating to Conduct and Discipline sets 
out the various penalties to which a member of the services can be subj for indi- 
cipline and misconduct and they eS in number ee censure with- 
holding of increment or promotion, reduction in rank, recovery suspensi 
removal from service and dismissal from service. ‘The Government of india Act, cae 
selected only two of these pee as serious enough to merit statutory 
safeguards, namely reduction in and dismissal from service, but the Constitu- 
tion bas added a third to the list, namely removal from service. In Shyam Lal v, 
‘State of Uttar Pradesh”, rule 49 of the Civil Services (Classification, Control and Appeal, 
Rules has been extracted 1n order to explain the history and development of the rule 
embodied in Article 311 of the’ Constitution. It is pointed out in the decision that 
the only difference between ‘ dismissal” and,‘ removal’ is that while dismissal ordi- 
narily disqualifies the officer from future employment, removal does not. It'is 
clear from the decision that'under the Constitution removal and dismissal stand on the 
same footing except as to future employment and in this sense, removal is but a 

ies of dismissal, Reference is made in this decision to the earlier decision in 
ish Chadra v. The Union of India},.wherein it is stated that these terms have been 
used in the same sense in Article 311 of the Constitution of India. In Parshotam 
Lal Dhingra v. The Union of India?, Das, J., after referring to the provisions contained 
' in section 96-B of the Government of India Act of 1915 and section 240(1) of the 
Government of India Act of 1935 and Articles 310 gir of the Constitution of 
India, with reference to’ the different punishments enumerated in the service rules 
‘observed that both at the date of the commencement of the 1935 Act and of the Con- 
stitution of India, the words ‘ dismissed’, ‘ removed’ and ‘ reduced in rank’, as used 
in the service rules, were well understood as signifying or denoting the three major 
punishments which could be inflicted on Government servants and how protection 
was given to the Government Servants under section 240 of the Government of India 
Act of 1995 and Article 311 of the Constitution of India. 








1. eae : (1953) S.CR. 655 : soaps) BC 21 1658) 
ALR. 1 . . ) . 217 : (1658) S.C.R, 828 at 
2 (1955) 19.C.R. 26: (1954) 1 M.LJ.730: 856. : 
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The Supreme Court has in Moti Ran v. N.E. Frontisr Railvay?, discussed the 
scope of the relevant words ‘ dismissed’ and ‘ removed’ in Article 311 of Constitus 
tion of India in the following terms : 


“ The general rule of interpretation which is common to statutory provisions as 
well as to constitutional provisions is to find out the expressed intention of the 
makers of the said provisions from the words of the provisions themselves. It is 
SUD EY Mel roel Mier Nae Gee Monnc fe ihe Pages: waha 
constitutional provision shall receive a fair, liberal and progressive construction, 


anywhere in the itution which compels the Court to reduce the scope of the 
protection, The dictionary meaning of the word ‘dismiss’ is ‘to let go; to 


prehend 

servant. Article g11 (2) in effect lays down that before the services of a Govern- 

ment servant are so terminated, he must be given a reasonable opportunity of 

showing cause against such a termination.” 
In Seervai’s Constan ion AN g one I a Poo o a 1042 and 1043 
that, though according to ordinary dictionary meaning, there is no difference 
ve poeng snr E pst ath rah retrace ae these words 
as used in Article 311 of the Constitution became apparent when reference was made 
to the relevant service rules. In Basu’s Gommentary. on the Constitution of India, 
‘Volume V, Fourth Edition, at page 31 it is pointed out that according to the 
mental rules there is some difference between ‘‘ dismissal’’ and ‘‘ removal” as to their 
consequences, but from the constitutional standpoint, they stand on the same footings, 


Thus, though the words ‘‘dismissal”” and “‘removal’’ are synonymous according 
to the dictionary meaning and they stand on the same footing as regards the consti- 


of the Constitution of India, the departmental rules clearly recognise the distinction 
between the words ‘° dismissal’? and ‘‘ removal”, The Madras Port Trust could 
not be accused of being unaware of the distinction between the words ‘‘ dismissal ” 
and "‘ removal ”, well recognished in service rules, when it framed Regulation 20 (a) 
‘by virtue of its powers under section 28 (6) of the Madras Port Trust Act. It is 
not possible to treat the term ‘ dismissal ’ in Regulation 20 (a) as including ‘ removal’, 
because the two terms could sometimes be used synonymously in accordance 
with the dictionary meaning, or because the terms are used in the same sense in ' 
Article 311 of the Constitution of India and no distinction is made between those 
terms for the purpose of affording constitutional safeguard. It is signi t to 
note that under Regulation 20 (a) the Board is empowered to withhold payment of 
its contribution to a subscriber not only in the case of dismissal of a iber for 
any misconduct mentioned therein, but also in the case of resignation from service 
A alt pene fred rr erg alo ing the fund. If the framers 
the Regulation contemp that the said power should be exercised even when 
a subscriber is removed from service for misconduct, they would have expressed the 
same in clear and unambiguous terms. 





1. (1964) 5 SCR. 683 : ALR. 1964 S.C, 600 at 621. 
61 


482 THE MADRAS LAW JOURNAL REPORTS  .. [1970 


Even the order Exhibit pica rat T e aaa of ME Toi (uN en 
clear indication that Regulation 20 (a) did not cqntemplate the withholding of the 
Board’s contribution to the provident fund of a subscriber when he is removed from 
service. The order shows that the Chairman of the Madras Port Trust had no difi- 
culty in finding that the a TRR was not entitled to the special contribution to the 
provident fina ta Hew ot tion 11 of the Regulations. But, in dealing with 
the Board’s contribution in prior paragraph, reference is made to Regulation 
20 (a) and the doubt is raised that ‘‘the officer has not been disrhissed from service but 

removed from service.” It is on account of this doubt that the Chairman of 
a Poe es be ae ene ol a odee eh PS 
that the Committee may discuss the matter. | 


Roguanon 24 (a) of the Regulations provides as follows : 

-When the amount standing to the credit of a subscriber in the Fund or the 

balance thereof after any deduction aaa regulations 20 and 22 becomes payable, 
. it ahall be the duty of the Chairman of the Board, after satisfying himself that 
_ when no such deduction has been directed under those tions, no deduction 

is to be made, to make peyarata as provided in-section 4 o the Provident Funds 

Act, 1925” `. 
Thus, if the Chairman of the Pott Trut wan to forfeit the Boards’ tonbetbiaGane to 
the Provident Fund Account of the E laintiff by invoking tion 20 (a) 
the provisions of that tion must y complied with. In Public Passenger 
Service Lid. v. M.A: Khader+ va Benek of tha Cawrt had to deal with the jurtsdionion of 
the Company Court to set aside an invalid forfeiture in an eppi aira for rectification 
of the share register of the company. It hasbeen held in that decision that the power 
to forfeit property is a trust; the execution of-which will be scanned by the Court 
and where a power of forfeiture exists it isto be treated-as sivictissimi juris and that even 
a minor or little inaccuracy in oe. with the conditions precedent for ae 
the right of forfeiture will be fatal to the exercise of the right. On the same 
the claim of the appellant to forfeit'the Board’s contribution to the Bionde E 
account of'the respondent-plaintiff by virtue of tion 20 (a) should be strictly 
‘construed. By virtue of the order Exhibit A-1, dated 29th June, 1961, the respondent- 
plaintiff has been removed from service. It is not ee to the respondent-plaintiff 
‘to canvass the correctness of the order removing him from service in these proceed- 
ings.‘ But it is not also reasonable to attach too much importance to the observation 
made in Exhibit A-1 that the proper punishment will be and that taking ‘a 
more lenient view regarding punishment, the plaintiff was merely removed from 
service. It is enough to state that Respondent -plaintiff has: been give only the 
lesser punishment of rémoval- from service-and that punishment cannot attract regula» 
tion 20 (a).- The subsequent order withholding the Board’s contribution to the 
Provident Fund Account of the nesponacny pinni a is ay another punishment, 
which is not warranted by -regulationo (a). : 
` ~ The decree and judgment of the trial Court that the Madras Port Trust cannot 
withhold its ordinary contribution’to the Provident Fund Account of the respondent 
p ee See are cerca eee ory ee 

V.M.K, . Bas uu i as scarier uw 


re ot. ' A 





1. LLR. (1962) Mad. 697 : (1962) 2 M.L.J, 113. 
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. IN.THE ‘HIGH COURT OF. JUDICATURE AT MADRAS, 

; ener enra Jusricz R. SADASIVAM AND Mr. C MAHARAJAN. . , 
The Gencat Anra Pa, . .» Appellani*: © 
eee i 

Sri Sitarama Rice Mill Co., by Maroa Pana. ' Alipati ; i 
9 Chinnakutumba Rao and others ye Respondents, 
ised Pat Contest oF ee ads Page Saat) a ria Mek. Fea 
dgfendani—The third dsfendant sub-lesses also insuring the sams property with the second 
defendant without the knowledge or the consent of the plaintiffs—First defendant insurance 
company, if can by relying on contribution clause restrict their liability and claim to contributs 

Sly ee O UA Ge SE by Us Gaede DANE eae, 


; The plaintiffs insured the factory and machinery with the first defendant in the 
suit, against loss or damage that may result by fire or lightning for one year. One 
V.R. tooka lease of the Ee with the machinery from the plaintiffs and sub-leased 

- the same to'one V.V. who in histurn sub-leased the propiiy to. $ the third — 
dant, The third defendant also insured the 
or damage as a result of fire or lightning with the second Acne oe ae one = 
The plaintiff's factory was destroyed by a fire accident and claimed the 
assured amount under the policy taken by them from the first d : l 


Can the first defendant insurance company restrict théir liability and claim that 
they are not liable.to pay or contribute more than their rateable. ee of the. 
loss sustained by the plaintiff by virtue of clause 16 in the policy? 3 


Held.:' The contribution clause, 16 hás been introduced G e AREE, 
' to the first defendant the right of contribution wherever it arises. The 
pop rinciple is that the assured who insures his property cannot recover more 
indemnity. It is clear from the averments in the plaint and the findings of the. 
lower Court that the third defendant effected the insurance with the second defen-" 
dant without .the knowledge or consent of the plaintiffs and that he had neither 
power nor, authority to make‘such a contract on. behalf of the plaintiff’. Hence 
. this is not a case of double insurance to which alone clause 16 ibit A-1 can have 
relevance. . The said clause could never have been intended to d the plaintifis 
of their full remedy. On a reasonable construction of that clause it could be 
invoked only in cases where the plaintiffs themselves or any ‘other person validly: 
imi itle though them or with their authority effected more than one insurance 
policy in respect of the same subject-matter. Third defendant having neither, 
the power nor the authority to make any contract of insurance with the second’ 
defendant, it is difficult to see how the act of the like the third defendant 
~in taking the policy Exhibit B-1 could affect the rights of the plaintiffs under Exhibit 
A-1. We must read clause 16 of Exhibit A-1 in a sensible way and not assume that 
the first defendant company intended to entrap its policy holders and destroy 
the value of the contract of indemnity by reason of the accidental contract of some- 
; “else like the third defendant and it is the duty of the Court to construe the 
‘ instrument in a rational and reasonable manner and refuse to invoke it when there 
: is no real case of double insurance. 


“Appeal against the Decree of the First Assistant City Civil Judge, Madras, 
dated goth October, 1962 in Original Suit No. 361 of 1961. 

< N.C. Raghavachari, and N.S. Varadachari, for Appellant. 

-G. Vasudevan, M. Ramachandran and J.. Jayaraman, for Respondent. 

The Judgment of the Court was delivered by 

Sadasivam, J.— Sri Sitarama Rice Mills Company are the owners of the ery 
building with godowns at Dosapadu, Krishna district, On 19th January, 1960, they 
tt ETE IE A IA 


t 
> Appeal Nos. 776 of 1963 and 168 of 1964. : . : 10th Apd, 1970. < 
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insured the factory and machinery with the Jupiter General Insurs y 

oe the first defendant in the suit, is se a 

fire or lightning for one year between 1st Jan oe ee eas fens 
Waikatanibba Rao toak » lease of the kectary with 


laintiffs a eee ee ee rig ah ahaee 
Ve ee eee ee n oae Korana og the third 


defendant in the suit. oe laintiffs filed O.S. or 44 of 1958 on the file of the 
Soporan e iner Ga divada, against their Venkatasubba Rao and 
others and o 


tained an injunction against the lessee from sub-leasing the property. 
The plaintiffs’ case is that their lessee Venkatasubba Rao had no right to sub-lease 
or assign his interest and more so after they had obtained an injunction order in O.S. 
No. 44 of 1958, aaa seafaring Nea The third 
defendant also insured the factory and machinery against loss or damage as a result 
of fire or lightning with the General Assurance Society Ltd., Pons ith Navona 
1959 for one year. On gist January, 1960, the plaintiff’s factory was destroyed 
by a fire accident and the plaintiffs claimed the assured amount of Rs. 50,000 under 
fhe policy taken by thet om the first defendant. The surveyor of the first defen- 
dant-company estimated the at Rs. 17,500 and this is admitted as correct 
by all the parties. The first defi t-company relied on clause 16 of the Pi 
Exhibit A-1 granted by it in support of its contention’ that it is not liable to contri- 
bute more than the rateable proportion of such loas or damage as estimated by the 
surveyor in view of the fact that there was a valid and subsisting insurance on the date 
of the fire accident, namely, the insurance effected by the third defendant with the ` 
second defendant. The plaintiffs have alleged in paragraph 10 of their plaint that 
the insurance effected by the third defendant Koteswara Rao with the second defen- 
dant company was without their knowledge or consent and that the third defendant 
had neith al gal oe authority to make any contract for and on their behalf. 
They denied having had any benefit of the insurance effected by the third defendant. 
They claimed to recover the entire amount from the first defendant or in the alter- 
native from both defendants 1 and 2. 


The third defendant remained ex parte in the suit. The second defendant 
pleaded A anA roe roe no ieee interests and that the pees 
policy obtained by hi been brought about E alee su 
sion of facts and that therefore they were not liable on the insurance 


was Dot EAE A AAA Veivors chery wad the PIA and tat there coal 
be no claim for contribution against them. 


The parties did not adduce any oral evidence in the trial Court and the docu- 
ments were marked by consent. trial Court accepted the plaintiffs’ case that 
they never authorised the third defendant to insure their property and that there was 
no privity of contract between them and the second defendant. But it did not 
accept the contentions of the second defendant that this was not a case of double 
insurance in which the first defendant could claim any contribution from the second 
defendant and that even if the first eens pear had any ree nt of ce 
tuy should have their remedy Hid pe roo 

er Order 8-A, Civil Procedure Code. Cieta urt granted a 
under to the tiffs for a sum of Rs. Perea with- ‘proportionate var against 
ce F t and for Rs. 7,777-78P with proportionate costs against the second 


pe dace Society Limited, the second defendant, have preferred 
A No. 776 of 1969 against the decree and judgment passed against them. The 
plamtifis have preferred Appeal No. 168 of 1964 the decree and judgment 
of the trial Court refusing to give a joint decree both the defendants. They 
have restricted the claim to a sum of Rs. 7,7 Un es sis e first defen- 
dant has admitted liability for payment of th balan 


; , There is no privi öt contraer betwen the plant and dhe second defendant 
company who issued a bee te Vek ae tes bade akterske 
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lease their factory, machinery and m and that the ultimate sub-lease in favour 
of the third defendant, after obtained an injunction order in OS. No.44 
of 1958 on the file of the S , Gudivada, is void. a te ca thi 


Pe ec en Dare ai stated that the insurance 
REEE PRN E E TA E @ Geet cea taat 
the third defendant had neither power nor authority to make any contract for and 
on their behalf. If the suit claim is based on any contractual liability, the plaintiffs 
cannot suc the second defendant in the absence of any privity of contract. If the 
suit claim is based on any, delictual liability, there is no allegation that the third 
defendant committed any delict., Under the Motor Vehicles Act, there is a statu- 
tory liability on insurance companies under the third party insurance policies granted 
Ey thire, Bet theres hs achat liability in the case of fire insurance policies, 
us the contention of the second defendant that on the it cannot be made 
liable for the suit claim, or for any part of the same, is justified. 


The second defendant-society are entitled to raise all the defences that are open 
to them against the third defendant. It is clear from Ivamy on ‘‘ General Principles 
of Insurance Law” 218) that a condition precedent to be read with the poli 
is that the assured an insurable interest in the subject-matter of insurance and 
that otherwise the policy- never attaches, but is void ab initio. P.: ph 623 in 
Halsbury’s Laws of , LI edition, Volume 22, 310 deals with the neces- 
sity of insurable interest in a contract of fire insurance it is as follows: 

“ A contract of fire insurance, like all other contracts of insurance, requires 
an insurable interest in the subject-matter of the insurance to support it; in the 
the absence of insurable interest, the assured can sufier no loss, and the contract 
becomes a mere wager.” 


Paragraph 624 deals with the interests which are insurable and it is as follows: 
Riad aha eerie? extent or value of the interest is, however, irrelevant. 
An equitable or beneficial interest of any kind is as effective for this purpose as a 
legal interest. Interest is not restricted to ownership: it may arise under a 
contract relating to the subject-matter, or it may be founded upon lawful poeses- 
sion. Thus, a inder who takes the object which he finds into his pomession has 
insurable interest in it. Similarly a defeasible or precarious interest is capable 
of supporting an insurance.” 
Chapter 5 in Ivamy’s General Principles of Insurance Law deals with insurable 
interest. At 19 of the book it is stated that apart from any question of con- 
tract, the mere fact of possession, if lawful, is sufficient to give an insurable interest. 
In the foot-note 15, it is stated that a finder has an insurable interest, but a trespasser 
has not. But as pointed out in Porter’s Law of Insurance, eighth edition, at 4}, 
an insurable interest does not mean a perfect legal interest for if it did, there are 
some buildings on which it would be t for any one as owner to effect a valid 
insurance. It is pointed out by the author that there must be a valid subsisting 
sone ee re ee eee eo ee 
tute an insurable interest or right of action against the insurer. 


Sri N. O. Raghavachari a for the second defendant urged that having 
regard to the averments in the plaint it could not be said that the third defendant 
had any insurable interest. But the matter is not free from difficulty. The third 
defendant filed I.A. No. 1o86 of 195g t0 O.D. No. AEE a 
as he "s Court, ee or the appointment of a Commissioner to 
the Mill owns and report about their condition. It is clear 
the order Exhibit he t the Court itted the third defendant to continue to 
iran sar ans of the mil b dings, machinery and owns, subject to 
eg Re. 7,116 into Court. It appears from the order that the present 
intifis a counter pleading that the defendant was allowed to remain 
possession of the fa , machinery, etc., out of grace, though he had obtained a 


sub-lease during the of the suit. ‘Paragraph 448 at page 221 of Macgil- 
ib Eaton Volume I, is relevant for the presen 


í 
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“The mére possession of property is ey papain MIG rt 
‘In possession’ an insurable interest in iti- the possession is 
. against the true owner, such as that of a mere trespasser, it is a right w. ich is 
renogmiset Dy law at aya: lable agaat all (he ord cecep t Hie wHo cr aoe = 
Deer Hiei 1S ieee Kidewes cadena bey wees iN keene LEa 
ion of property may sue a third n who has negli- 
e hen gee it, and thay recover from him the fall amount of 
er e ti total value of the property, and it would seem to follow that a 
person in possession of.property has on that ground alone an insurable interest 
to ae full value. - Mr. Bun n was of that opinion: but the authorities are not 
unanimous on the cone and te t is le that the insurable interest arising from 
~ the possession of any property is a li ited interest Ric eget: to the market 
value of the right of on or to the responsibility of e person in possession 
ee doe to or loss of the property.” 
In Marks v. Hamilton}, Pollock, C.B. held that an insolvent who had acquired pro 
perty after he had obtained’ his discharge and insured, it, but abia the digs 
charge was revoked, had an insurable interest in the perty as he was in possession’ 
of the same as the apparent owner, responsible to those who were the real owners. 
Thus it could not be said that the third defendant had no insurable interest and that 
the policy taken by him was ab initio void.. | 


The main question for consideration in these appeals i is whether the Jupiter 
General Insurance Company, the first defendant in the suit, can restrict their 
liability and claim that they are not liable to pay or contribute more than their 

¢ proportion of the loss or damage sustained by the plaintiffs by virtue of 
clause 16 in the. Police Exhibit A-1 issued by it. Clause 16 in Exhibit A-1 is as 
follows: 


“Tf at the time of any logs or damage happening to any property TE 
insured, there be any other subsisting insurance, or insurances, whether effected 


by the insured or by any other person or persons, covering the same property, 
this company shall not be liable. to pay or Sone more than its rateable pio 
portion. of such loss or’ damage.” 


It is true that this clause in the Policy Exhibit re is worded so generally that s 
is possible to contend that the first defendarit-company shall not be liable to 
contribution more than its rateable proportion by reason of the third. def 
effecting the Policy Exhibit B-r over the same property. But it is the duty of the 
Court, as pointed out by Jessel, M. R. in North British and Mercantile Insurance Co. v, 
London Liverpool and Globe Insurance Co.*, to adopt that which is a reasonable construc- 
tion as contrasted with that which if not absurd, would be a very unlikely consttuc- 
tion. The learned Judge has rightly observed at page 577 of the decision that one 
must read the condition in a sensible way, and not assume that that these great com- 
panics intended to entrap their Pore and to destroy the value of the con- 
tract of indemnity by reason of the accidental contract of somebody else, which had 
no -connection with the subject-matter of the contract, or with the price paid for 
the insurance. The learned Judge had to consider the following clause contained 
in the insurance policies in that cäse (P. 571). 


“Tn all cases where an a subsisting i insurance or insurances, whether. 
effected by the insured. or any other n, covering any other property 
hereby insured, either pia t or toaa with any other property in and 
‘subjéct to the-same risk ohly, shall be subject to a , the insurance on such 

property under this policy shall-be subject to Average in like manner.” 

ee rae Pe ee eee ee 
certain fire insurance companies ‘under the policies granted by them in respect of 

the loss by fire ofa amount of grain and seed belonging to Messrs. Rodocanachi 
& Oo., merchants, stored in the granaries of Messrs. Barnett & Co., wharfingers: 
a aT 


1, (1852) 24 LJ, R, 109 af 110. 2 (1877 5ChD. 560 at 576, - 
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Messrs, Barnett & Co. the wharfingers, were absolutely responsible for the safety of 
the goods entrusted to them and they were liable to make good the loss of the grain 
whether caused by their negligence or otherwise. They had in their usual course 
of business effected insurance with the eave paol, London and Globe and other 
insurance companies by means of what are w. policies in order to 
indemnify them against the consequence of loss by fire, etc. Messrs. Rodocanachi & 
Qo., the merchants and owners of the goods, insured their grain themselves with 
North British and Mercantile Company. 2 Bo eai 

The question that arose:for decision in that'case was whether a fire having 
occurred and a great loss having been sustained, the companies who were liable on 
the merchants’ policies were liable to contribute anything to the amount of that loss, 
-which the wharfingers’ policies alone would be more than sufficient to cover, The 
insurance companies who had granted the wharfinger’s policies alleged that by 
ge O EER A DOEDE remand gti Oa O nt re 
fingers were concerned, the grain in question their liabilities had been diminished by 


this contention was negatived mainly on the ground that the w were 
imarily liable to-make good the loss or damage sustained by the owners of the 
goods. Reliance was placed on the condition in the wharfingers’ policies that in 
all cases where any o subsisting insurance or insurances, whe effected by 
the insured or any other person covering the property, their liability to pay 
damages would Leh gy a gare tely reduced. We have already referred to the 
observations of J , M, R., with regard to the construction of the said clause, 
Mellish, L. J., dealt with this condition in the following terms (page 585). 
“They have used words which are difficult to construe, and which prima 
. facia at the commencement of them do appear to apply to the case, because there 
is an insurance covering the same property. I agree with what Mr, Fry sa 
that there is some difficulty in construing the words “‘covering the same popan. 
to mean only ‘‘ the interest in the same pro .’ Then it ends by saying 
consequences is to be that ‘‘ this company not be liable to pay or contri- 
bute more than its rateable proportion. of such loss or damage.” That seems 
to mie play fo tapy Dar -other company-is to be liable to pay the other 
ion, Here facts are such that the other company, for the reasons 
have given, are not liable to pay the other proportion, because the other com- 
pany is not liable to pay anything. It is liable to pay Rodocanachi the moiety 
. or whole, but then, whether it is the whole or moiety, it has the remedy 
- over against Barnett, and therefore it’is practically liable to pay nothing. In 
my opinion this gth clause never could have been intended to apply to a case in 
Weh Pie aga Hanna pong i rac E S Na De Ee ti 
‘remedy. The object was not.to deprive him of his full remedy, but that when 
there was a liability in several ‘companies, then the loss might he divided equally 
between them, instead of the one being liable for the whole, and being put to this 
right of contribution.” Poo a aepaet ae ` 


Fd ea P ane a a 
with regard to marine policies:should not be equally applied to fire policies. It is 
clear from the judgment that the question of contribution will arise only in a case of - 
double insurance where the same man is to receive two sums instead of one, or the 
. game sum twice over for the same loss by reason of his having made two insurances 
upon the same goods. He has observed that the condition in the wharfingers’ 
policy is pining apon the parties to the contract, but that, in his opinion, it really 
amounts to this, t, where there are several icies, and where there, in point 
of fact, is a double insurance, then in order to do away with the old practice of the 
insured ' ing the whole from one of the several insurance officers, and then 
the one from whom it was recovered being put to obtain contribution from the 
others, this clause was put in to say that the insured should, in’ the circumstances, 
proceed against the several insurance ‘companies for the proportionate amount of 


, 
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the compensation amount for which are liable. It was held in that decision 
a pig peice ea eet because the two companies had insured 
distinct interests, and that since there was no double insurance there was no 
ok nt ec E 
sepia bance aaaee ee ionic - 


the purpose— the ingures pon that policy camno® zeist Ubility up the 
ground that there are other policies in existence which the assured t have 
enforced. (See page 415 el hat i Ged ts give Sue (Timo) Aldi: care 


the policies concerned must comprise the same subject-matter. (2 All the 
Rule De eee e Me pe Qt policies must oe 
on behalf of the same assured. ` (4) All be ices a e AE ie Gar oF 
the loss. Sage must be legal contracts of insurance. (6) No policy 
must contain any stip core inl ated plover eat aa pees ea In 
with the conditions t of contribution, it is stated in paragraph 52 
at page 267 of Hals a England, Third edition, Volume 22 that each 
pil mt cover the same intereat Tn th peopesty aod 1 the principle is explained in 
the following passage. i 


“ Each policy must cover the same interest in the same property, that is 

: to say, each policy must be intended to protect the same assured against the sume 
- lows. The policies must, therefore, cover a common interest; it is not sufficient 
E T le ee Where separate insurances are effected upon 


the same property by differen interested in it for the "of pro 

_ their separate interests‘ only, is no contribution. Thus, is no contri- 

ee polices are efected by bailor and bailee, by and 
ote ia and tenant for their individual protection. 


Shee toe of the policies is intended. 40 aure foe the bensat of hott 


.- interested, as, for instance, Pe OP eh ey eee gr tenant iedit 
- cover the interest of his bailor, : or landlord as well as his own, a case 
‘ of contribution arises between such and any policy effected by the bailor, 


i pooner OE SARA O oE Te k parale tection, since both polices, in fact, 
E a ate namely, the intereat of the bailor, mortgagee or land- 


EE TEE TE mnslex Gd poling e/a A from the assured under 
the other, each having a te interest in. and neither policy 
a earner acer assured under the other, no right of contribution 
ac ara Bie vis all reety te te ate! ale and to the 
same 


4 


oe So far as Marine Tninurance is concerned section 94 of the Marine Tasuranee 
Act, 1963 provides as follows:. 


** (1) EE EE E wy ace ee Sivan ca 
on the same adventure and interest or any thereof, and the sums insured 
exceed the indemnity allowed by this Act, assured is said to be over-insured 

- by double insurance. x 


(2) Where the assured is over-insured by double insurance. 


(a) the assured, unless the policy otherwise provides, may claim payment 
from the insurers in such order as E may think St, provided that he is not entitled 
to receive any sum in excess of the indemnity allowed by this 
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(6) When the policy under. which the assured claims is a valued policy, 
the assured must give credit as against the valuation, for any sums received by 
him under any other policy, Me ae EE TE of the ies 
_ Matter insured ; ; eda, 

(c) Where the’ paiy ande sbh beesaan isan unvalued oly 

- he‘ must give credit,- as against Tiel iunn blecvatu e aby pun igeeied by 
him under any other policy; 

(8) Where the aarured receives any sam in excem of the indemnity allowed 
Rag ae E eee Do See pum 1 ase for he Toantei ae ordig 
their right of contribution among themselves.” 


The following passage from the judgment of Mellish, L.J., at pase ay of the doci- 
sion in NS ee ae RE nes Oe: KOREAN LA lobe Insurance 
Co.,1 is relevant for the present discussion. 


t‘ Now I do not know of any English cases on the subject of contribution as 
` applied to fire policies; but I can see no reason why the le in respect of 
scala aA DOn T e aae m rapet o icies as they are 
~in of marine policies think if the same n in respect of the sathe 
at al aerate fone there is no reason why should not contribute‘in 
vies Pile ts precy Gabel ta the Gee ola a policy anes 
oe rule in the case of a marine Heyes 
contribution only appli wine DAA aaae by tie een hig 
same ts, and does not a ahere difierent perenne anire in terest of dt 
rent ts. ` The reason of that is obvious enough. - Where different 
See roms gene fate yt OE 
_ into two classes, It may be that the interest of the two between them 
` the whole propery ar in die oae ofa teagan emainderman , T Then 
if cach nees ao they may use words apparently insuring the whole pro- 
Pa Ta T won recover from their respective insurance com the 
} oE e E E O O e r would 
the value of the whole Therefore it would not be a case 
take up the value or contribution, the loss would be divided between 
the two companies in proportion to the interests which the respective persons 
assured had in the property. But then there may be cases where, although two 
different persons insured in respect of different rights each of them can recover 
` the whole, as in the case of a mortgagor and mortgagee. But wherever that 
_ is the case it will necessarily follow that one of these two has a remedy over against 
the other, because the same property cannot in value belong at the same time to 
. two different ns. Each of them may have an interest which entitles him to 
Daere Gee the Misale , because in certain events, for instance, if the other person 
Derre insolvent tine be he would lose the full value of the property, and 
tKereiore Would kave in law an tumble interest: but yet it must be if each 
recover the full value of the property from their respective offices with whom 
they insure one office must have a remedy against the other. . I think whenever 
that is the case the company which has insured the n who has the remedy 
- over succeeds to his right of remedy over, and then it is a case of subrogation”. 


It is clear from the averments in the plaint and the findings of the lower Court thas 
the third defendant effected the insurance with the second defendant without the 
knowledge or consent of the plaintiffs and that he had neither power nor authority 
to make such a contract on of the plaintiffs. Hence this is not a case of double 
insurance to which alone clause 16 of Exhibit A-r can have any relevance. In 
Portavon Cinema Co. v. Price®, the plaintiffs who were the lessees of a cinema, insured 
the with the first defendant under a Lloyd’s policy of insurance against 
-lom by fire. The lessors were desirous of raising a loan on the security of the cinema, 
sad foe this parpoic, and at a coniition of fie granting of the load; tock out a policy, 


I. (1877) 5 Ch. D. 5@ at 583, - ee ST ot -A (1939) 4 AI E.R. Q1. 
62 


an 
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‘of insurance with ‘the: second :defendant. » The Heyes s policy.. pra contri- 
bution clause in the following. terms: or 
i | cerT hig iiihiFarice-does ast covet any lows or 'dattiagè òr liability which at 
the time of the happening of such loss or damage or liability- is insured’ by or 
“would, pa e ER e iar Poy Do trora T Any atie paly or policies 
re except in, respect of any-excess beyond the amount;which would have beenspay- 
able under such policy or policies this insurance not been effected’? ç “ane 
:The cinema premises, were later destroyed by fire at the time when:bothy policies 
of insurance were in existence, and on the plaintiffs’ ia een 
ene 8 policy it was contended that the second defendant’s 
or damage or liability insured by the Liges pay a and that it that it 
ya was therefore a case of double insuraiice and came under the contribution clause af 
’ policy, It was‘held in that-decision that the contribution clause should 
lied only to cases which are strictly cases of double insurance, that the: 
out be apes second policy created no equity in favour of the plaintiffs, there being 
.no intention in the mind ofthe leer to give the ptf a int in the policy 
‘moneys and that the second policy had not been taken out by the’ authority of the 
plaintiffs; nor had there'béen any subsequent ratification by the plaintiffs and that 
“in the result no double insurarice had beeh created:’ Ss 
S For the foregoing, ns, we are unable, to, construe clause’ 1 5 if bit 
“A-r in the manner pars for by the first defendant as in Ay Epib 
clause could never have been intended to deprive the plaintiffs’ oF pee “i their-full_ renal. 
On a reasonable construction of t clause it could be invoked only in cages where 
the plaintiffs themselves or any ot! er person validly claiming title through, ther or 
with their authority effected more than one insurance policy in respect öf th 
subject matter. It is also clear Roti WEA, ne hae ate TSt ihe inners ene 
‘by the third defendant with the second defendant was done without the ae 
or consent of the plaintiffs and that the third defendant had neither ‘the. 
the authority to make any contract of insurance with the second aries -We 
fail to see how the act. of a stranger like the third defendant in- the þóf 
„Exhibit B-r could affect the rights or the ier ee ‘under Exhibit A-r; ;, În the 
of Jessel,.M.R., we must read clause 16 of Exhibit A-1 in a sensible way and not 
assume that the first defendant company intended to entrap its policy-holders.and 
destroy the value of the contract of indemni by reason of the accidental‘ contract 
.of somebody, else like the third defendant an doh oa tay aes oo 
ment in a rational and reasonable manner and refuse to invoke it when there} ee 
Teal case of double insurance. 


v -Sri N. C. Raghavachari contended that ta ‘remedy of the first doen is 
‘to have paid the entire amount claimed by: the plaintiffs and enforced their claim 
„for subrogation in the name of the plaintiffs against the second defendant as, pointed 
‘out in. Austin v. Zurich General Accident:and Liability Insurance Co. Lid... He 
that if it is a claim for contribution even then the first defendant should have paid 
‘the amount due to the plaintiffs and then filed a suit in their own name, t the 
‘second defendant. . He urged'that in any event the remedy of the first defendant 
“was to have sought leave of the Court to issue notice to the second deféndant.as a 
third party under Order 8-A, Civil Procedure Code. The case of the first defen- 
dant is based on clause 16 of the policy Exhibit A-1. We have already pointed out 
that the said clause could be invoked only if-this is a case of double insurante and 
‘in that event the first defendant could rely on clause 16 of Exhibit A-1 and.contend 
that they are not liable to pay more than the proportionate amount of the compen- 
sation.. There is, however, no scope for the arguments advanced by the learned 
‘Advocate for the second defendant that the first defendant should sue in the name 
of the plaintiffs for subrogation c or in their. own name for contribution after paying 
off the plaintiffs. ` 

_ In the result, hi eed dad tachment of the tal Court are modified by decree- 
———— first defendant and’ dismissing’ the 


i. a . J. LR, (1945) 1 EB, 250 at 258. aens ue f 
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suit without costs against the second defendant. Appeal No: ae. of. 1963. preferred 
by. the second defendant is allowed with costs. Appeal‘No. 168’of 1964" preferréd 
by the plaintiffs is allowed with costs against the first defendant and and dismissed with- 
out costs against the second deadaht soi i 
"VMK. > °?” ease epen i Order accordingly: 
- IN THE HIGH COURT. OF JUDICATURE AT MADRAS.. si 
Preamer- MR. ; Josrias R. Sanaavam. at gee a 
Popular Transports (Regd), Madras i . + Paitioaa* 


The, Regional Provident Fiñd Conine Nada and sane “Respondents. - 
Employees Provident Funds Act, 1952- (XLX of 1952), Seotions 2 (2), 5G (d) and 19-Sep 
State Government, if could delegate its powers. under the Act ONEA TOTA 
Fund Commissions — — No, opportunity given pi ange pry oad aT 
- No opportunity was given tb,the appellant; before levy .of penalty to make 
representations against propsed levy and therefore writ has to be issued. oo 
Under section ig ofthe Ealojeaat Provident: Funds Act, 1952; the’ State 
Government should either exercise ons‘under'the Act by itself or deleghté 
~ the powers to its own subordinates and not to the Regional Provident Fund Com- 
` misioner, who is subordinate to the Central Government in the absence of any 
statutory provision. authorising itto-do so. ' -~ 
Petition under Article 226 ‘of the Constitution | proi the High Court to call 
for the records from the first respondent relati . No. MD/1983/RGL. 
dated 25th July, 1966, etc. and to isse aw of ateak directing the respondepts 
not to collect from the petitioner the sum of Rs. 9,264.45. 
T. S. Gopalan, for King and Partridge, for Petitiqner. ae 
S. Ramasubramaniam, for The Central Géveriithent and J. Kahakaraj, for Govert- 
ment: Pleader, for. Respondents, c Na! 
The Court made the following ° f ‘ 


Oxpzr.—Petition by Popular Transport (Registered) for the issue of a writ 
of. mandamus restraining the respondents from collecting the amount of Rs. 9,2 94. “45 
made up of Rs. 4,817.45 representing the contributions for the period May, 1959, to 
July, 1961 and Rs. 4,477 re eo the arguments 

for the petitioner confined petition to the payment of Rs. 4,477 for 
damages alone and did not eagle inet of Rs. 4,817. 45 pepreeendig contri- 
butions. 

Learned Advocate for the petitioner u two contentions before me. ' The 
first contention is that the levy of damages is egal as he was given no opportunity 
to make representations against the same and he: relied on the decisions in Messrs. 
Madras Bangalore Transport Co. v. Commissioner, Regional Provident Funds, Madras}, 
and Bharat Barrel and Drum Manufacturing Co. v. Raval*, in support of his contention. 
ty of diac Gy ae nines J.; has elaborately discussed the nature of the 

E a by the Administrative authority and found that it is by way of 
t 





number pee o the appropriate authority or put forward su other defences 
as are open to him. The AA AEE P A E al 
tioner has to be upheld. ae 7 ; ; ~ 


* W.P. No. 2052 of 1966. l 28th February, 1969, 
1, (1969) 2 MLJ. 156 : (1969) 82 LW. 907 - “2, (1966) 2LLJ. 804. 
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' It is really anncoemary fo go into the second contention! urged by the ania 

“Advocate for the. petitioner, though it appears to be prima facie sound. Undet 

ection 19 of the loyees’ Provident Funds Act,.1952, the a aie ee Govern; 
d 


ment may, instead of exercising the under the Act by i elegate the 
powers to the mentioned in that section. While the Central Government 
may delegate to its own Subordinates or the. Subordinates of the State 


Government, the. State Government-can delegate only to authorities to the State 
Government. ee ee that the appropriate Government in this case as 
Greene He a of the Employees Provident Funds Act, 1952, is the State 
Government. regard to section 5 (d) of the Act, there can be no doubt that 
the Regional Provident Fund Commissioner-of Madras, is a subordinate to the Cen: 
Government. The State Government should either Gace hie the functions” imi 
the Act itself or delegate the powers to-ifs own subordinates and not to the 
-Regional ident Fund Commissioner, who is a subordinate to the Centrat Govern- 
ment, in the, absence of any statutory ‘provision authorising it todo so. ` wu 


. For the foregoi Teasons a writ of mandamus is issued restraining the respon- 
dents from levying damages ‘against.the petitioner. -It is, however, open to 
the ae to take such appropriate | proceedingn, under the Actas are 
open to them. There will he no order, as to costs, - a 5 
V.M.K. pe aft Cae ' Writ petitién allowed. 
bes GL t aah 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
ies a i . (Special Original Jurisdiction) SS i 


t 


ao aa Present i—Me. Jusricz A. ALAORIEWAMI ` ~ l 
"The EEREN va Hindu areca Madurai “a Petitioner... 


The Presiding Officer, Lata Gat Madurai and another s+» Respondents. 
Industrial | disputes Act (XIV of 1087), Section 93-C. (2)—-Industrial dispute—Babour 
Court if could compute the benefits dus ths employes under section 33-Q (2). 
i Fle ha etal a suspension also is a matter which can be made, the subject matter of 
- te, the Labour Court had no jurisdiction under section 33-C (2) 
oP aie tach PE ee the question of the benefits payable to 
‘the ln 


_+ Petition under Article 226 of the Constitution aria the High Court to issue 
-a writ of certiorari calling for-records ix C.P. No. 173 of 1966 on the file of- the 
Presiding Officer, Labour Court, E E aa a , 
Varadarajulu Naidu, for Petitioner, - 
‘The Court made the following’ . 


t Ornat Tha cond epore a EEE anaes er E e, 
.On une, 1965, he was suspended from service enquiry. An enquiry 
was on 2grd June, 1965 and the second respondent was dismissed from 

nthe Sos 1965. On gth April, 1966, the second respondent Best 
‘to the Labour section 39-C (2) the Industrial utes Act for 
computation of the benefits due to him and the Labour Court has held that a:sum 
kee Hine grat petition has been led to. quash thy orget 


1 


dy <a re oe E ET 


The point taken by the petitioner is that when once an katen 

‘either suspended or removed from service, such action might ace an indus 

trial dispute Which may be appropriately tried but there can of the 

a due to him to be computed under section, 33-Q ae ‘In Central 
Bank of India v. Rajagopalan, the Supreme ouri Cheever abia , 

1 @ W.P, No. 2380 of 1966, 10th March, 1969, 
: ; As (963) -2 LLJ, 89 at 97, e 
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» + “Ifan employee is dismissed or demoted and it is his case that the dismissal 

> or demotion is wrongful, it would not be open to him to make a claim for the 
recovery of his salary or under section 33-C (2). -His demotion or dismissal 
- may give rise to an industrial dispute which may be appropriately tried, but once 
it is shown that the employer has dismissed or.demoted. him, a claim that the 
dansi L op demotion ia wulayeul aad: therefore, the employee continues to be 
_ the workman of the employer and is entitled to the benefits due to him under a 
" pre-existing contract, cannot be made under section 33-C (2).” 


This decision was brought to the notice of the Labour Court, but it considered 
that it was not concerned with a question of dismissal but only with a case of the 
benefits due to the second respondent d the period of his suspension and that 
therefore that decision did not apply. This is not correct. S ion is suspension 
of the contract of service and therefore it does not stand on a different footing from 
the termination of contract of service. In B. Kélyanasundara v, Labour Court, Madras}, 
Srinivasan, J. held: 

“ Eyen the ion of a workman amounts to non-employment of of the 
workman and an industrial dispute can be raised in regard to a non-employ- 
ment which is alleged to be devoid of any valid reasons. In order to acquire the 
character of an ‘ industrial dispute,’ it is not that an allegation of victi 
misation should form the ion of the dispute. Victimisation may be alleged 
in proper cases, but it is not a necessary incident to each and every industrial 
dispute which an employee raises against the employer,” 

This would show that suspension also is a matter which can be made the subject 
matter of an industrial dispute in respect of which resort under section 33-0 2 
would not be open to the suspended employee. It may also be noticed here tha 
the dismissal o fie second verpumdent. Wel ta Bets the aboar Caine vibes 

tly and the Labour Court set aside the arder of the petitioner terminating the 
the services of the second respondent. A writ petition filed by the petitioner against 
the order of ‘the Labour Court has since been allowed. it follows, therefore, that 
the Labour Court had no jurisdiction to go into the question of the benefits payable 
to the second respondent and the order of the Labour Court is liable to be set aside 
on that ground. This writ petition is allowed and the order of the Labour Court is 
quashed. - As neither of the respondents have appeared before this Court, there will 
be no order as to costs. 

VME. í Writ petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
ž Present :—Mr. Josa K. 8. PALANBWAMY. 





Daturam Devkar .. Applicant * : 
D. . 
T. Govindarajulu Naidu and others Respondents. 
Meneses E r Order 8, rule eitpil Proceilivs Code V of. 
), Order 23, rule 3—Swait under summary, provisions of the Original Sids 


ee ee One es pele eR fet Prevents: a Lenful compromise 
being recorded 
The only right, which the defendants, in whose favour leave to defend 
under Order 8, rule 5 of the Madras High Court Ori Side Rules is aoe 
have is to defend the suit because the u of default to obtain 
that they shall be deemed to admit all the allegations in the plaint and that in 
consequence of such a result, the plaintiff is entitled to a decree for the amount 
claimed in the plaint. It cannot be said that if leave is granted, the plaintiff and 
the defendants cannot enter into a lawful compromise of the subject matter of 
the suit. Ifsuch a compromise is made, it would be certainly open to the plaintiff 
to approach the:Gourt to record the compromise and ft would not be open ta the 


ene g 
1. (1965) 29 F.J.R. 214, i 


* CS. No. 60 of 1968. No. 1514 of 1968. - i 
Appin. No. 1456 of and 1510 of 190. 6th Angust, 1969. 
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, defendants to contend that because have obtained the leave of the Court to 
« defend, they are entitled to the trial of the suit and should not be called upon to 
. Mee an diny as restores toe Euih or otberpan oF IRE com ponme vii b T 
: plaintif may put forward. . It would make no.difference if the leave to defend 
© is granted subsequent to the compromise-as in the instant case. oF 


In the present case the application for recording compromise was filed before 
t leave was granted, and therefore, it is not necessary to consider the question as 
to what the consequence would be if the ‘application to record compromise i 
. filed after the leave is granted.  . . 


Application to .record the compromise- entered into ‘between parties 


K. S. Ramaratnam and M. Balasubramaniam, for Applicant. 
R. Mohan and A. Dorqiswami,. for Respondents. 
The Court made the following 


| Onrpxgr.—The question of law that arise for consideration in these applications 
- is about the scope and effect of the leave'to defend granted under Order 8, rule 5 
of the Original Side Rules. The relevant facts are these. Daturam Devkar, the 
laintiff, instituted this suit on 2nd March, 1968 for recovery of the amount due to 
im under a promissory note, which according to him, was execyted on 1st January, 
1968 by the defendants in his favour. The first defendant is a regi firm, of 
which the partners are defendants 2 to 6. ‘The suit was laid under the 
provisions of the Original Side Rules. After the institution of the suit, the linti 
filed Application No. 926 of 1968 on 2nd April, 1968 for-attachment of certain 
moveables before judgment. e attachment was ordered on 26th April, 1968. 
When the warrant was taken out for execution on 22nd May, 1968, defendants g3, 
-and 6 are said to have compromised the matter by submitting to a decree.as Sel 
for and are: ‘alleged to have a document in that respect to the , plaintiff, 
But this compromise was not filed into Court immediately. On 18th June, 1968, 
-the plaintiff filed Application No. 1191 of 1968 for attachment of certain immoveable 
BY are before judgment. When that petition was pending, defendants 1, 5 and 
6i Pe No. 1322 of 1968 on 5th July, 1968 under Order 8, rule Naha 
On ide Rules, praying for unconditional leave to defend the suit. that 
application, the plaintiff entered appearance and took time for counter, and: the 
matter was adjourned from time to time. That petition came on for hearing on 
28th August, 1968 when there was no tation on behalf of the plaintiff and 
no counter was also filed. The Master allowed that application on that date. But 
even on 25th June,-1968, the plaintiffiiad filed’ Application No. 1514 of 1968 under- 
Order 23, rule g of the Civil Procedure Code, for passing a decree in terms of 
the compromise, already adverted to, against defendants, 3, 5 and 6. That j- 
cation is being opposed on the ground that the alleged document was obtained 
those defendants under threat of attachment and coercion and that they did not 
compromise the matter, much less submit to a decree. ` When this application was 
“taken -up for enquiry, Radhakrishnan, the fifth deefendant, gave evidence stating 
‘inter alia’ that his signature was taken under’ threat and coercion. At this stage, 
Mr. S. K. L. Ratan, Advocate appearing for the plaintiff, sought the leave of 
‘learned Judge, Ismail, J., before whom ‘the’ matter came up for hearing, to retire 
from the case, obviousl ee ee ee ee intiff, the com: i 
memo was prepared Mr. 8. K. L. Ratan in his office. The ieatned Tadke judge 
adjourfied the matter accordingly.’ Thereafter, permission was given to Mr. Rat: 
-to retire from the case. The Plaintif subsequently filed appar No. 1546 of 
196ġ praying for permission to examine Sri Ratan and two other witnesses and also 
sought thepermission of the Court the cross-examine the respondents upon the facts 
stated in their affidavits. Subsequently defendants 1, 5 and 6 took out Application 
No. 1510 of 1969 alleging inter aka that the signature of defendants 3, 5 and 6 were 
‘obtained in the compromise under threat andl coercion, that the er has since 
apa leave to defend the suit,’ that the Application No. 1514 of 1969, to record 
he compromise should not be enquired into, but.ahould be dismissed and that the 
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suit be taken up for, trial on its merits. raa oF come aa 
the plaintiff, i 


The question is whether, on account of the grant of leave to some of the defen- 
dants to defend the suit, Application. No. ott of a fala filed by the plaintiff to record 
the compromise should be dismissed. From the relevan Edaten ‘already noted, it 
would Pee seen that Application No. ay of 1969 to ad compromise was filed 
on pate: poe when Apea he 0. 1322 of 1968 taken out by defendants, 1, 
5 and 6 for leave to defend was pending. The unconditional leave; as already- 
noticed, was leave to d only on 28th August, 1969. Mr.Vasantha Pai, appearing 
for the defendants, contended that consequent on the grant of leave to the defendants 
to defend, ` the application to record the compromise should not be gone into and 
that the defendants are, as of right, entitled to contest the suit on merits without 
being subject to an enquiry as to the truth of validity of the compromise. This 
submission raises a question as to the effect of the leave to defend. Omitting the 
words.which are not necessary, the relevant portion of Order 8 rule 5 of the Original 
Side Rules-reads thus— _ ~ 


“In any case in which the laint and summons are in the form ‘prescribed 

-~ in the order, the defendant not defend the mit unless he obtains leave tn 

- defend from the Master as hereinafter provided. In default of the defendant 

obtaining such leave, or if he fails to defend in pursuance of such leave, the allega- 

- tionsin plaint shall be deemed to be admitted and the plaintiff shall be entitled 
i to a decree for the sum claimed in the plaint RETETE 


The question is whether leave to defend obtained by the defendant would place 
them in such a position as to entitle them to say that under all circumstances they 
should be allowed to go to the trial of the suit, Trepe or aay other right that 
mock la. The cal right, whieh the dekad whether before or after the grant of 

leave. The an ht, which the defendants, in whose favour leave to defend 
is ' granted, have is to defend the suit because the consequence of default to obtain’ 
leave is that they shall be deemed to admit all theallegations in the plaint and that 
in coriséquence of such a result, the plaintiff is entitled to a decree for the amount 
claimed in the plaint. If the argument of Mr. Vasantha Pai were to be accepted, 
it would lead to anomalous results. It cannot be said that if leave is granted, 
the plaintiff and the defendants cannot, enter into a lawful com of the sub-' 
ject matter of the suit. If such a compromise is made, it woul be certainly open 
to the plaintiff to approach the Court to record the compromise and’it would not be 
open | to the defendants to contend that because they have obtained the leave of the’ 

urt-to defend, they are entitled to the trial of the suit and should not be called 
upon to face an enquiry as regards the truth or otherwise of the compromise which 
the plaintiff may put forward. -It would make no difference if the, leave to defend’ 
is granted subsequent to the compromise as in the instant case. - We have already 
noticed that the plication for recording compromise was filed before leave was 
granted and, heretics , it is not necessary for us to consider the question as to what 
the consequence would be if the application to record compromise is filed after the 
leave is granted. - Order 23, rule 3, Civil Procedure Code reads thus: 


_ ., “Where it is proved to the satisfaction dE the: Coan int a natha ban 

"adjusted wholly or in part by any lawful agreement or compromise, or where the 
defendant satisfies the plaintiff in respect of the whole or any part of the subject 
matter of the suit, the Court shall order such agreement, compromise or satis- 
faction to be recorded, and shall pass a decree in accordance therewith so far as 
it relates to the suit.” 

It would beseen from the lang 1age used that itis the duty of the Court to find out 
whether the suit has been adjusted wholly or in part by any lawful agreement or 
compromise, if oe of the parties comes forward with an application to record the 
compromise. In Sesthat Achi v. Meppappa Chstti1, the plaintiff laid the suit against 


a e 





Saat: etl ets 


1, (934) LER, LLR: 57 Mad. 892 : 766 MALI, 517. 
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the defendants calling for accounts. ing the pendency of the suit, the matter 
was settled between the plaintiff and the defendants along with another person. 
After the compromise, the plaintiff wanted to withdraw the suit. The person who 
was not a party to the suit, but who was a party to the compromise, applied to the 
Court to De Bane a pary I De mii aad ee O e Oe mise. 
On behalf of the plaintiff, it was contended that he was entitled to wi w the 
suit and cannot be compelled to face an enquiry as to the truth or otherwise of the 
compromise. A Bench of this Court consisting of Sundaram Chetty and P. 

Row, JJ., held that the ugh the plaintiff has got a right to withdraw the suit, 
right is subject to certain exceptions and that the application made by the third 
party to be impleaded as a party to the suit should be enquired into, that the appli- 
cation to record thé compromise should be decided on its merits and that the with- 
drawal of the suit by the plaintiff cannot deprive the third party of the right to 
obtain an adjudication on his application. 


In aju v. Rajagopala Narasaraju1,’ another Bench of this Court held that 
under 23, rule 3, Civil Procedure Code, a compromise cannot be attacked 
by alleging that it is voidable having been brought about by fraud, undue influence 
and duress, that if the compromise 1s lawful, that is, not contrary to law, the Court 
is obliged to record it and that the mere fact that it may be voidable is no reason 
for a Court to refuse to record it. 


Mr. Vasantha Pai, appearing for the defendants, was unable to cite any 
authority to sustain the argument that the obtaining of the leave of the Court tn 
defend suit filed under the procedure entitles the defendants to say 
that any compromise, which the plaintiff may put forward should not be enquired 
into and that they should have the right to defend the suit alone. If the appli- 
cation filed by the plaintiff to record the com ise is allowed, the defendants, 
against who m it has filed, will not be entitled to contest the suit on its merits. 
But if that applicatioh is disallowed, those defendants would be entitled to go to 
the trial of the suit on its merits. The defendants, against whom application 
No. 1514 of 1968 to record the compromise has been filed, are defendants 3, 5 and 6, 
But Application No. 1510 of 1969 praying to dismiss Application No. 1514 of 1968 
has been filed by defendants 1, 5 and 6, the first defend ant being the firm of which 
defendants 2 to 6 are partners, The question as to the validity and binding nature 
of the compromise on the first defendant will have to be gone into in Application 
No. 1514 of 1968. If the compromise is found to be true and valid and binding on 
the first defendant, even the first defendant would not be entitled to ask for a trial, 
of the suit on its merits. But, if the compromise is true and valid and bindi 

on the persons who were eo nomins parties to the compromise and is not vali 
and binding on the firm, the first defendant would be entitled to the trial of the 
suit on the merits, With these observations, I dismiss Application No. 1510 of 
1969. No costs. Leave is granted to the plaintiff to examine Mr. Ratan and the 
other two witnesses and to cross-examine defendants 3, 5 and 6 with regard to the 
counter-affidavits filed in Application No. 1514 of 1968. 

Application No. 1514 of 1968 is directed to be posted at an early date for. 
continuing the enquiry. f l 


V.K. E : $ Order accordingly. 


, 1. (1950) Y M,LJ. 524. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice S. MAHARAJAN. = 


Rajammal wh od +» Appellant * 
v. 

The Union of India, A ae Teal MASER poe 
Railway, Madras-3 by $ R 

Indian Railways Act (LX o B00), tation 84-A—Scope—Decsased ing the train 
without buying ticket, paying the fare to the Ticket Examiner— Seas 


fide passenger, 
On the question whether the deceased was a bona fides passenger under 
section 82-A of the Indian Railways Act, . 


Held : Since the deceased had really paid the fare into the hands of the 
Ticket Examiner who had the to receive the railway fare on behalf of 
the railway administration and issue a receipt therefor, the deceased was not a 


trespasser, "but a bona fide passenger. 


Appeal against the judgment of the Court of the Claims Commissioner, Southern 
Railway, Madurai, dated goth April, 1966 and made in Claim Petition No. 52 of 


1965. 
S. Ramaswami: and V. Gopinath, for Appi: 
K. C. Jacob, and S. K. L. Ratan, for Respondent. 
The Court delivered the following 
UDGMENT.—This is an'a setae othe appl An op 


Sou Railway, Madurai, the application of the a t for compen- 
gation for the death of her husband under section 82-A of the Indian rahe 
Act. Periyasamy, the dece-sed, was earning his living as a porter at Dan 


He went to Ramashwaram Road to purchase provisions and firewood, and with 
POON eck ner pea he boarded the train No. 653 Pamban-Danushkodi 
ick Ses Srey ap of 22/29rd December, 1964 and was washed away along 
e train by tidal waves near Danushkodi. Rajammal, the appellant, who fs 
the widow of Periyaswamy, filed an application claiming compensation on the 
basis that her husband was earning Rs. 5 or.6 per day asa porter. But the Claims 
Commissioner dismissed the petition on the ground that Periyaswamy was not 
Cee ee eee 
The word ‘ passenger ’ has not been defined in the Act. According to the 
Oxford Dictionary, a is a traveller in a public: conveyance by land or 
water. Section 66 of the Indian Railways Act prescribes that 


“ every person desirous of travelling on a railway shall, upon payment of 
his fare, be supplied with a ticket, a iv fea, E Genin eer e a 
the place from and the place to which, the fare has been paid, and the amount 

e »» 


Section 68 of the same Act prohibits person from entering or remaining in an 

on a railway for the sorts valine herein id's pamenten unless ie 
has with him a proper. pass or qe ie te take tom hose S E that 
a traveller, who has nelther bought E ticket, nor obtained a pass or permission of 
the railway administration, cannot be regarded as a. within the meaning 
of section Ta2-A of the Act, such as to render the y administration liable to 
pay compensation for his death resulting from an accident to the train, regardless 
of the fact whether the accident has been duc to any wrongful act, neglect or default 
on the part of the railway administration. The Claims Commissioner has relied 
pad the ruling in Rewackondre Priok y. Union of Indiat, for the . position that the 
—_—_—_——_—_—_—_—_—_——i— ee 
* A.A.O. No. 330 of 1966, 11th November, 196. - 

ä i - 1. ALR. 1959 Pat. 316. : 
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railway administration would not be liable for any compensation for the death of 
persons who were in the train, not as passengers, but as trespassers. I agree that 
this is the true pea apa But, in the application of this principle to the facis 
of the case, the Commissioner has clearly erred. 


The evidence on record shows that Periyasamy and P.W. 2 Vellayyan Sammatti 
came pe to the railway station at 9 P.M. and on told by the Station- 
t he did not know when the train would arrive, both of them went to the 
hae of P.W. 2, which is about 25 yards away from the railway station, and slept 
‘away. The train came 2} hours later, at about midnight. As soon as they heard 
the noise of the train steaming in, the deceased woke up. P.W. 2, and both of them 
rushed straight to the railway station and- without caring to buy tickets at the 
counter, karad one of the cartina da the mao and oo their scal It is also 
the evidence of P.Ws. 2, 3 and 4 that, after the deceased got into the train, the Ticket 
Examiner came to him and asked him to display his ticket, whereupon P.W. 2 
id Re. 1 to the deceased and the deceased paid that amount to the Ticket Examiner. 
t the Ticket Examiner has the power to receive the railway fare on behalf of 
the railway administration and issue a receipt therefor cannot be questioned.” If 
the deceased had really paid the fare jnto the hands of the Ticket Examiner, it 
would be wrong to the deceased as a . He would clearly be a 
bona fide passenger at the relevant time. EMS is the President of the 
Panchayat Board of Velanthurayai. He ga t he saw P.W. 2 giving Re. 1 to 
the Ticket-Examiner. P.W. 2 Vellayan eye Cath says that when Periyasamy 
got into the train, the Ticket Examiner asked him for The ticket, whereupon he 
ve Re, 1 to the Ticket-Examiner evidently towards fare yable by himself and 
eriyaswamy. It is admitted at the Bar by the learned Det oe ina T 
administration that the railway fare for the ay aie TRA enaa Road to 
Danushkodi for two persons is less than Re. 1. the Ticket-Examinet 
died along with P y, in this accident. silts An hands of the 
Ticket-Examiner, fa they not been lost, aie: corroborate the evidence of 
P.Ws. 2 and 3. But the mere circumstance that -the Ticket Examiner, is dead 
and his records have been washed away does not j the rejection by the Claims 
Commissioner of the claimant’s version that her husband performed the journey 
after the payment of the railway fare. The criticism of the Claims Commissioner 
is that Periyaswamy ought to haye purchased the ticket at the railway station before 
getting into the train. But this criticigm overlooks the peculiar circumstances, 
that prevailed in the night of 22nd December, 1964. There was a cyclone and 4 
heavy downpour of rain. The train that was expected to arrive at 9-30 P.M. 
arrived 2} hours later. The evidence shows that the Station’Master himself 
was unable to tell the deceased or P.W. 2, when the train would arrive. In thesé 
circumstances, both of them, instead of waiting at the railway station,’ went to 


the house of P.W. 2, and slept away. The moment they heard the w of 
the train, they woke up helter-skelter and in their anxiety to catch the train 
did not take the precaution of buying a ticket. They t have ork that 


instead of wasting time at the counter buying the tickets, could pay the fare 
to the Ticket-Examiner himself. , The evidence of the Station Master that he did 
‘not sell any ticket at all that night does not militate against the version put forward 
by P.Ws.2andg. In these circumstances, I disagree with the Claims Commissioner 
and hold that the deceased Periyasamy was not a trespasser, Sa ea 
when he met with his death in the train accident. 


The next question that nas for consideration is what is the quantum’ of 
compensation payable to the appellant. The uncontradicted testimony of P.W..1 
is that her hus hd dined 48 cara ta. 5 to Rs. 6 per day as a porter. His monthly 
income has therefore, to be fixed at between Rs. 150 and Rs. 180. As per Part I 
of the Schedule to the Railway. Accidents Compensation Rules, where cheat monthly 
salary, Tie accident cf te pen tied the average monthly income at the 
fits cf the acidedt of the pasoa Killed ed or injured. was in excess of Rs, 100, but 


z 2 
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-not in excess of Rs. 300, the amount of compensation should be fixed at Rs. 8,000. 
I, therefore, fix the campensation.payable to the appellant at Rs. 8,000, 

In the result, the order of the Claims Commissioner is reversed sis enon 
dent is directed to pay the appellant a conipenbatiod of Re. 8,000 with costs through- 
out. 


ee EN Bee ae Ordered accordingly. 


rand 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. i K. N. Mupatrvar. 
P. Kasi Mudaliyar .. Petitioner” 


caning instance 
G du milina tees ted of s i kate RATER of aser 8 O 
—Offence under section 8 (3) (b a ph e ; 

A solitary instance of rice milling operation by the owner of a rice mill 
during the period when his licence was ded would not amount to contra- 
vention of section 8 (3) (b) of the Rice Millmg Industry (Regulation) Act. The 
concept of rice ae op¢ration in the context of the phrase * carry on ° must 
necessarily cae a) the owner being actively involved in the said operation 
and. (b) pct transaction» The connotation of the phrase ‘ carry on’ 
in the context of the tera of section 8 (3) © does not cover a single and solitary 
case of milling operation. , e 

Section 8 (3) (6) of the Act does not Sei an offence of absolute liability. 
The prosecution must prove mens roa, which is an. ae ney Seat of the crime 
of contravening section 8 (3) @)s : ‘ . 

` Case-law discussed. pa 
Petition under sections 435 and 439 of the`Code of Criminal Procedure 1898, 
ying the High Court to revise the Judgment of the Court of.the' Sub-Divisional 
fee Cheyyar in C.C. No. 145) of 1968, dated goth June,“1968. . 
K. A. Panchapakesan, for Petitioner. © ~ ee 
The Additional Public Prosecutor, fof State. : è é 
The Court ‘made the following ` a n 


OrDER.—The accused-petitioner seeks to revise ‘his conviction for an dine 
A section 8 (3) (b) gone with section 1g (1) of the Rice Milling Industry (Regula- 
tion) Act, 1958. 

The petitioner is ie owner of a rice mill at No. 131, Gandhi Road, Cheyyar. 
He was licensed to carry on rice milling business urider a licence. But the said 
licence was suspended by the District Revenue Officer by his order, dated 15th 
February, 1968 for a period: of six months. from the date of service of the order, 
The said order was served on the petitioner on 24th February, 1968. On .ıgth 
March, 1968 the Taluk Supply Officer, Cheyyar, along with his subordinates 
inspected the rice mill and found it to have carried on rice cues business during 
the period of suspension of the licence. , ; : 

The plea of the accused is'one of denial. 


P.W. 1 speaks to the fact of the accused being the owner of the rice mill dt 
No. 181, Gandhi Road, Cheyyar. According to’ the evidence of P.W. 1, the 
licence: for the rice mill was suspended for six months. P.W. 1 inspected the 
Tice mill on 19th March, 1968 at 10-45 A.. and found the accountant one Srini- 
vasachari and the driver one Perumal present at the premises, He also found the 
huller with rice and husk. - P.W. r also found a heap of rice by the side of the huller 
with husk. The accused had no valid licence to run the rice mill on rgth March, 
1968. P.W. 1 took See ee He divided the same into 





* CLR.C. No. 1452 of 1968. ey? at (i 
»  GLR.P. No. 1429, 0f 1968. 0 on AL, = 45th Apri 19%. 
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three parts and sealed them. He put the same in thrée packets; He also’ took 
sample from the rice on the He divided the same into three parts and 
put them in three covers and sealed them. He prepared a mahazar, Exhibit P-g 
Sete or en maberdinaiss: He sent, Exhibit P-4, a report, to the District Revenue 


: The Sub-Divisional Magistrate arpia the evidence of P.W. 1 
corroborated by the eat a Exhibits -4 and rejected the evidence 
of D.W. 1. é shall notice the. evidence ol and Eo He says that the rice mill 


was not running when the Taluk Supply Officer, P.W. 1, came inside the mill of 
the petitioner. D.W. 1 further says-that the titioner went to Tiruttani with his 


SAD W Cb ey ie 1968. The remainder of the 
TERE EA 1 is unnecessary, although his entire evidence has been rejected 
by the Magistrate. 


coo (0) of the Rice Milling Industry (Regulation) Act, 1958, is as 


“No owner ofa rios mill in respect of which the licence has been revoked 

or suspended under section 7, carry on ricé tion in that mill 

after the revocation or, as the case may be, during the period for which the licence 
has been suspended.” 

Section 19 (1) of the Act is as follows: 


‘* If any person contravenes or attempts to contravene or ab the contra- 

- vention of any of the provisions of section 8 or sub-section (2) of section 18, he 

shall be p le with imprisonment for a term which may extend to six months 

or visi he which may extend ( fie does ENEA, or with both, and in the 

case of continuing contravention, with an additional fine which may extend to 

five hundred rupees for every day during which much contravention equinus 
after conviction for the first such contravention.” 


“+ Two questions arise for adjudication in this petition : ty eas the ane 
testimony of P.W. ras ie E 


of the oo of 
tgth March, 1968, can said that the titioner, the owner of tice mill, 
carried on rice oe in that ? (2) Whether a combined 1 
of section 8 (3) (b) an alae ag pear chs tation of an absn- 
lute probibitioa or should the prosecution mens roa. on the part of the peti- 
tioner for contravening section 8 (3) (b) of the Act. 


Answering the first point it emerges from the evidence of P.W. 1 that the 
Dee Cn Wns OT PEAT a the pori when be are cee ae 
1968 at about 10-45 A.M. It is true the accountant Srinivasachari the 
driver Perumal were present. I also accept the evidence of P.W. that deal 
ought to have been worked on rgth March, 1968 just before his ion. I am 
of the view that the petitioner cannot be said to carry on rice operation 
in the mill, or at any rate the solitary instance of Sera en igi March 
1968 would satisfy the ingredients of section 8 (3) (6) of the Act. The requirement 
Bee Cee On ice TL aball Carry on ee eE In m view 


the concept of rice milling operation in the context of the phrase ‘ on *’ must 
necessarily postulate (a) the owner being actively in in the sai operation, 
and (b) contin of transaction. The connotation of the phrase ‘ carry on’ in, 


the contest of the terms of ction 8 (3) (b) docs not cover a single and solitary case 
of milling operation. On this interpretation of the phrase‘ carry on’ in section.8 
(3) (b) I hold that the offence is not proved beyond reasonable doubt, and on the 
ground alone Sop aAa on to the benefit of doubt. For my interpreta- 


tion of the phrasealogy ce milling operation’ I derive considerable 
rt from the princi tes oF ieee concn toads che Sorene Goit valing in Manba 
ation V. ‘Nila C Singh! 


As for the question of Os a ae 
the Act, it is worthy of note the Parliament has enhanced 


1, (964 2 B.CJ, 444 ; (1964) MLJ. (CL) 530 : (1964) 58.C.R. 574 ; A.LR. 1964 8.C, 1533, 
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the Amending Act (XXIX of 1968) as t for a term which may extend 
to-one year or with fine which may E cue or with both 
whereas it was y hpr ionet dui’ tem which may extend to six months, 
or with fine which may extend to five thousand rupees, or with both. There is 
ee a a a 14-B which runs as follows: 
-. “ Confiscation of and machinery.—Where ‘any person has been convicted 
for contravention of the provisions of-section 8 or of. sub-Section. (2) -of 
` section 18, then, the Court convicting mich person may order confiscation — of 
- the plant and. machinery with- which Fcc ani operations in contravention 
of such provision were carried on: : 
:- Provided: that where suchi person-is convicted for gaccoud or subsequent 
offence, the Court shall order confiscation of such plant and machinery.” 
Í Te oae a a E ee ee The 
Amending Act (XXTX, of more draconian ns came into 
operation on 7th August, ae athe ae cena action does not come 
within the ambit of the new provisions which are certainly more severe in their 
penal consequences, the provisions like sections 14-A and 14-B and the enhanced 
punishment ided for in section ïg would furnish a proper _ understanding 
whether section 1g (1) does or doesnot: create an offence or aeaii liability. 
I have already noticed that.D.W. TTET faat he sonaa pentone Wa no 
present in the premises of the mill. at the time of the alleged offence and that, the 
P a ee E on the night of 19th 
Barc, 1988. It is significant to notice that section 8 mentions about the owner of 
a rice Section 8 (3) ees CORE DO TE e E pamit 
any person to carry on rice milling operation. It fastens the action 
the rice milling ar espa T Darel wt facta reading 
of Section 14-A of the Amending Act would give rise to . a rebuttable presump 
pe eae othe ke ie ae Even taking dato omadest 
the original provisions of the to gth August, 1968 I am still of the view 
that the punitbments provided for contravention of some of the provisions of the 
Act are really severe. Then the. qonan Hiat Aria Aor Consideration i warden 
the caoseculich +s bound tO DOF wed.far 


The Public Prosecutor argued on the authority of the ruling in! 
Inre: Kasi Raja given by Ramaswami, J., that the petitioner is liable 
for the acts of his servant notwithstanding the plea that he might put forward 
that as the acts were done without his know. he had no mers rea. It 
may be noticed that the order which had been contravened says hulling Peay 
either by the owner or a person in charge of the mill without a permit was 
able. learned Judge refers to the order of the Government No. 492, Food 
Department, dated igth April, 1947 in the body of his judgment. The 
OS pip AE EA of mill’? are absent in section 8 (3) of the Act. "The 

t and significan Patt willbe as bas ine ead ee 
P. to section 8 Bee (3) ofthe Act S we read as follows ‘no owner of a rice 
mill or,a person in of a mill’, then in such pe asennad ie 
i-as providing for absolute prohibition. I seek to distinguish the judgment of 
Ramaswami, J., on this ground. =; 

Let me examine the question of the requirement. of suas rea in the light of the 
principles enunciated in the judgment of the House of Lordsin Sweet v. Parsley*, 

While considering whether section 5 ( the Dangerous Drugs 1955 does 
not create an offence Sr absolute labili bord Reid at page 234 are the 


panel of law, which furnishes guidance regarding regarding mens rea in statutory offences, 
us 


c“ JTow Has It come about thatthe Divisional Gourt has felt bound to reach 
` guch an obviously unjust result? It has, in effect, held that it was carrying out 
the will of Parliament becawe Parliament has chosen to make this an absoluto 


sammmen 


1. Cri. Rem Case No, 1027 of 1951. 2. 53 OL App. Rop. 221, f =, 


- offence. And,'of course,'if Parliament :‘has.sovchosen, the Courts must carry 
out its will, and they cannot be blamed-for arty unjust .consequences: But has 
« Parliament 'so-'chésen? I dealt with ‘this ‘matter at some length.in Warner v. 
- litan Police Commissioner},...On reconsidėration I -see:no teason to alter 
anything ‘which I therë said. -..But I think:4that'some-amplifiċation is ne-essary. 
‘Our first duty‘is to considenthe wordgof-the Ach; if they show.a clear intention 
“7 to .Greaté aw absolute offence, that is-an ‘end, of the matter. : But such cases 
nare very rare, . Sometimes the words of the ‘section:which.. creates a-parti i 
offence make it clear {that mgns:tea.igrequired ip, one form or another”. Such 
cases are quite fregùent. Pulin a very ‚number of cases there is no clear 
, indication either.way., In such ;cases there has fpr centuries ben; a presumption 
that Parliament did not e take eoeainath persons who were in no way 
, . blameworthy in what they did: That means that, whenever a section is silent as 
` tomens* rea there is # Presumption that, in drder’ to give'‘effect to- the will of 
` Parliament,’ We hust ‘read in ‘words apfiroprjate to relyuire: mens réa:- - are 
Moisen Pet TIS E E oe I a OO ge a O aye 
-> Where it is contended ‘that an absolute offence. has been .created the: words of 
` Aldérson B; in Aitonery-General v, ‘Lockiwood*; have often been quoted’: * The rule 
) of law; E-take it; upgn-the construction of all statutes, and therefore applicable, 
- to the’construction of-this;'is, whether theyrbe penal or.rémedial, to construe them’ 
“according to the plainJiteral and grammatical meaning of the words.in which they 
` are-expreased-unless! that ‘construetion deals to.a plain and clear. contradiction of 
‘the apparent purposetof the-Act-or to‘somne’. palpable and ‘evident absurdity’, 
'That-is perfectly rightias a general rule and where there is no legal presumption 
“But what ‘about the multitude oftcrimninal enactmerits, where the words`of the 
n Act simply make itan offence to ido.:certain things’ but where sd? Maas agrees 
. that there cannot be a conviction without proof: of mens.rea in some form. ? “This 
‘passage,if applied to'the present problem, would mean that -there is no need to 
prove mens rea'upless it would be'a ‘ plain and. clear contraditidn of the apparent 
-~putpose ‘of-the Act’ to-conviet without proof of mess rea. But that would. be 
“ putting the/presumption the wrong, way round; for it is firmly established a 
; fos of authorities that mans rea isi anù' essentiaLingredient of every. offence 
some rvason can be found for holding that that is not necessary. It is also firmly. 
c established that the fact, that other sections of the Act expressly , require mens rea, 
for‘éxgmple because they contain the work ‘knowingly’ is not in itself suffi- 
, ient.to justify a decision that'a section which is silent as to mens rea creates ‘an 
_ absolute offence. pin the absence of a clear indication in the Act that an’ offence 
„is intended to be,an absolute offence, it is nectssary to outside the Act and’ 
_ examize all- relevant circumstances. in “order tq-establish ‘that this must ‘have 
_ been the intention of Parliament. , I say ‘must have been’ because it is a universal’ 
_ principle that if a penal provision is, reasonably capable of -two interp:etations 
that interpretation which is most favourable - to the accused must be adopted. 
`. What, then, are the’ circumitantes which it is proper. to take into account ?’ 
_In the well-known ‘cake Of Sherras v. De Rutzen? Wright, J. only mentioned the’ 
subject-matter with which.the Act deals. ` But he was there dealing with something’ 
` which was one’ of a class of acts which ‘ aré not criminal in. any real sense, but, 
are acts which in the public interest are prohibited under a ty’. It does not 
“in the least follow that, when’oneis dealing with a truly criminal Act, it is sufficient 
merely to‘ have regard tothe stibject-mattér of the enactment. One must put: 
ondself in-the position of a legislator, It has long been the practice to recognise 
absolute offences in this clasg of quasi-criminal acts, and one can safely assume that. 
when: Parliament js.passing new: ‘legislation dealing, with this class of offences, its 
silence as to mens rea means that the Old practice is to apply. But when one comes 
-to acts of a truly criminal Sane nappaa to me that there are at least 
‘two other factors which any reasdhablé-legidlator would have in mind. In the 
first place, a stigma still attaches'to’ any petson convicted of a truly criminal 


T4 
Be aa a ae in 2 g 9 M. & W. 378 at 398. 


1895) 1 Q.B. 918 at 924. -` 


~ wee 
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~ offence, and the more serious.dr;more disgraceful the offence, the ‘greater the 
igma. So he-would: have to:consider whether, in a case of this -gravity, the 
5 public injexcet Aa aae that-an innocent, person should be prevented from 
“ proving his innocence in order that fewer guilfy men escape. And 
~- equally, important is the fact that, fortunately, the press in this country are 
vigilant, to ie injustice; and -every manifestly pe conviction made 
enon the ubli¢ tends to injure the body politic undermining public 
sm ts justice oe A cei, adannis? alo But I to 
pronase ae -in some recent cases where serious offences, have been held to be 
absolute- offences, the Court has taken into account no more than the wording 
ae es nl tg eects a the het Wich comics cp 
, offence. : : 


Fibs choice would Pe tudia difticale 1 there were wo ober way oped tiled 
either mens rea in the full sense or an absolute offence; for there are many kinds 
of cases where putting on the prosecutor-the full burden of rea create 

‘ great difficulties and may ‘lead to many eee Bor en ese least 
- two other possibilities... Parliament has not infrequnetly "transferred the onus 
: as regards mens resa to the accused, so that, once the necessary facts are proved, 
* he must convince the jury that, on balance of. probabilities, he is innocent of 
any criminal intention. I find it a little that more use has not been 
made of this method ;. but one of the bad eff igs the decision of this House in 
' Woolmington v. Director of Public Prosecutions}, may have been to discourage its use. 
‘The other method voua be ipae m ae ae appropriate oea a 
gross n ligence for mens rea in’ e sense as men t necewary to 
MR ai the crime. It would often be much easier to infer that Parliarnent nitat 
'- have meant that gross negligence should be the n mental element than to 
infer that Parliament intended to create an absolute offence. A geden 
would be to accept the view of Cave; J., Oma Tolsen®, This 
' have_been done in Australia where authority appears to support what son, Jy 
‘+ said in Proudman v. Davman*, ‘ As a general rule an honest and reasonable 
in astate of facts which, if they existed, would make the defendant’s act inno- 
cent uffurda an excuse Tor dolog what walla otherwise bean dienes? It may be 
that none of these methods ig wholly satisfactory, but at least the public scandal 
of oe way blameworthy would 
be avoided . ar 


"CTF this section means what the Divisional Court have held that it means, then 
funders of thousands of people who sub-1ct part Of their peentiscs or take in 
i,, lodgers or are concerned in the managem residential premises or institutions 
“are daily ineutring a risk o€ belaw convicted. of # serious offence in circums- 
|: tances where they are in no way to blame. For the greatest vilgilance cannot 
- prevent tenants, lodgers or inmates or guests ‘whom ‘they bring in from smoking 
Cam abii uence lo ee cen rooi. It was suggested in t that the 
l t brought this conviction on herself because it is fo as a fact that, 
when the, police searched the premises, there were e there of the ‘ beatnik 
‘fraternity’; But surely it would be going ong way to say that persons 
- managing premises of any kind ought to themselves by refusing accom- 
modation to all who are of slovenly or exotic appearance, or who bring in guests 
-, of that kind. And, escarole past oom aa TA ed to those 
„ of ynugual appearance a rather long experience of membership 
- of both Hanes; I e ries eae that no Parliament within. my recollec- 
tion would have agreed to make an offence of this kind an absolute offence if 
the matter had been fully toit. So, ifthe Court ought‘only to hold an 
offence to be an absolute o ence where it appears that that must have been the 
. intention of Parliament, offences of this kind are very far removed from those 
` which it is proper to hold to be absolute’ offences.” 


1. (1934) 25 Col, App. R. 72 : LR. 1935 A.C, ` 2. 23 Q.BD. 168 at 181. 
a, 9: E A. x GSR SER Se, 
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The noble Law Lords (Lord Morris of Borth-Y-Gest, Lord Pearce, Lard Wilber- 
force and Lord Diplock) have in:separate but concurring judgments enunciated 
the principles of law on thi hapert cf the matier at great leagtha thea illuminating 
judgments. 
a5 What is the trué meaning of ssction 8 (3) H) of the Act, I have no doubt in my 
mind in holding that the proper interpretation ‘would be that contravention of section 
8 (3) (b) does not create an offence of absolute liability. ’ When I- look at the 
severe penalties imposed. on’ the offender for ‘contravening -sé¢ction 8 (3) (6) of the 
Act, ly in the light òf the enhanced penalties imposed by 
‘Act È of 7 B8) HIFR examination-of section PEE be confisca- 
tion of ‘the plant ‘and the machinéry—ahother' penal consequence of - severity, 
undoubtedly—I am bound to hold that the creation of an offence of absolute liability 
must not have. been-the intention of Parliament. I find that the prosecution must 
prove that the accused-petitioner. had knowledge of the particular use to which his 
mill was being put. Rae Tai ae ee 
law as pro ed int Nathulal v . The Stats of Madhya Pradesh relevant to the 
tion under consideration. the majority t delivered by Subba Rao and 
Bachawat, JJ., in Nathulal v. Stats of Man adesh}, it has been held that haying 
regard to ‘scope of the Essential Comm ities Act (X of 1955) it would be legiti- 
mate to hold that a person: commnits-an offence under section 7 of the Act ifthe inten- 
tionally contravenes ány order made under section 3 of the Act, that ‘so construed 
the object of the Act i be best served and innocent persons willalso be protected 
from: harassment, and that it’cannbt be said that the object of the Act would be 
defeated if mens rea is read as an ingredient of the offence. On the facts proved in 
the. case cited above Subba Rao and Bachawat, JJ., held that the accused ‘did not 
therefore intentionally contravene the provisions of the Order made under section 

of the Act, whereas Shah, J., held on the facts: proved in that case that the accused 
hadi contava ea 3 of the Order. with the knowledge that he did not hold a 
licence. But one passage. from the judgment of Shah, J., is worthy of reproduc- 
tion in the context of the question to be determinėd in the present case. It is 
at page 682 : 
-  4* Definitions of diverse offences under the Indian Penal Code state with pre- 

cision that a ee ee eee 
~ dishonestly, faaali. intentionally, negligently or knowingly. 

other statutes prohibit acts and penalise contravention of the | spo 

, expressly stating that the contravention must by with a prescribed state of 

* But an intention to offend the penal provisions o astatuteis E normally implicit how: 

` ever comprehensive or unqualified the ¢ of the statute may ap 
` unless an intention to the contrary is or clearly implied, for pan, 
2 rule is that’a crime is’ hot committed unless the contravenor has mens rea. 
`“ Normally full. definition of every crime predicate a proposition expressly 

or by implication as to a state of mind ; if tal element of any conduct 

a ees ener eres is not 
; The ratio in Isak Soloman Macmull v. Emperor, and Hariprasads Rao v. Stats ta 
would lend support to-the proposition of law, namely that mens rea is necemary to 
constitute an offence. -.. 

Sa eon (b) of the Act does not 
create an offence of absolute liability, I further id that the prosecution had 
Sled to prove mens raa, which in an essential ingredient of the crime of contravening 
section 8 (3) (b) of the Act. 

aA woald guash the conviction-of the pesitiqner and allow: the revision petitions 
Jt is ordered accordingly. - 








V.K. a ee Petition allowed, 
. (1966) MLJ. (CL) 679 : (1966) a r, (1951 p Aee 612.: (1951) S.C.R. 322 ¢ 
ALR S.C 43. 31) 3. 1951) M.W.N. 374 : (195 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(S 2 ] O ». 1J $ li . ) 
Present Me. Justice T. RawaAPRAsADA Rao. 
R. Venkatachalam .. Petitioner* 


v 


Personnel Officer, Personnel Branch, Southern Railway, 


Golden Rock, Tiruchirapalli-4 and another .. Respondents. 


Indian Railway Establishment Cods, rules 140 (1) and 145 (3) Sid er ale er 


of the dats of birth—Petitioner relying on the military discharge certificate and the school 
cartificate—Petitioner’s plea for ation ons year before the receipt of intimation about 
Ais retirement on supsrannuation—Authorities concluding that the documents are incorrect 
without scrutinising them—Decision, if a decision under sub-rule 3 ( v)—Petitioner if 
OD O sa aa O FEAE a aca li aaa 


The main contention of the writ petitioner is that it was only when there was an 
awakening in his mind by the order of the first respondent that he had to retire on 
superannuation, that the petitioner had necessarily re-sorutinised the matter 
with reference to the public records and appraised his officials, that the descriptive 
roll of the petitioner for employment does not contain a correct entry of his age 
and the two other public records, namely, the military discharge certificate and 
the certificate issued by the school are the primary documents evidencing his 
age and they afford acceptable proof of the same. - : 

Is the petitioner estopped from requesting the Railway authorities for an altera- 
tion of the age? f : 

Held : The petitioner is practically illiterate. He knows to sign in 


English . 
* He has not declared his age. One could appreciate that when a loan is asked for 


from the Provident Fund, the applicant desires to get the loan as early as 
possible unmindful of what the recitals therein are, and particularly in the matter 
of his ; he is not very particular about the correctness of a recital when he 
applies tor a loan from the ident Fund. Therefore, a recital in the said appli- 
cation cannot disentitle a person at the appropriate moment when he is ed 


` upon to act and speak, to prove that his age is not what was stated in the loan 
‘application. This applies even ‘to the seniority list, because it is doubtful 
, whether every one of the columns therein is checked by each of the employees 
- when it is sent to them by the department for verification or otherwise. 


- prejudice that he is 


Held also : It is only at a time when the person’s rights are affected to his 
called apon koraci aad and establish that what is sought 


. to be made out by his superiors or his em: is not correct and is op to 


records, public as well as private. The petitioner was called T express him- 
self in or about 1969 when the question arose about the fact whether any mistake 
has ee ee ee The old records 
of the Railway company are not available to see how the age was given as 
“ D.B. 1912”. The s0 called attestation of the entry appears to be an empty for- 
mality and it is doubtful whether it was done, as it purparts to be. Therefore 
the proceedings initiated by the petitioner and followed up by him by filing the 
writ petition are not in any way designedly delayed or wilfully postponed. 

It is true that rule 145 (1) of the Indian Railway Establishment Code states 
that every person on entering railway service, shall declare his date of birth which 
shall not differ from any declaration expressed or implied for any public purpose 
before entering the railway service. In the absence of evidence it is doubtful 
whether any declaration was made and even if it was made it is not certain whether 


that was made for any public purpose before entring railway service. Therefore, 
ee 


* W.P. No. 1704 of 1970, 2h Juno, 1970, 
64 ; 
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Tk 145 (1) bas no application. Above all the petitioner was not a literate. 
An assessment by a Railway Officer about the age of a person would be the best 
method of satisfying every one concerned as to what could be the age of the 
petitioner at or about the disputed time. Under rule 145 (3) (iv) it is opeety 
on the part of the Railway Authorities to keep the petitioner in service until 
they es ae Lee roblem which by then was placed before them by the 
servant in ting for a noe tO TE care discharge certificate 
and the were certificate, and suddenly concluding that they are incorrect 
without AE aye ‘whether those documents could possibly be incorrect, and without 
making an ort to find out whether those documents contained any materials 
which were incorrect, the authorities came to the decision within the meaning of 
sub-rule (3) (iv). Such a decision is no decision at all and therefore they are yet 
to decide on the materials before them and they cannot therefore implement 
their order by calling upon the petitioner to surrender his interests as an employee 
of the Railway. 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court will be pleased 
to. issue a writ of certiorari calling for the records relating to the proceedings No. 
G.P.B. (B) 230-I, dated 4th February, 1970 and quash the same. 


V. Venkataraman and D. Selvaraj, for Petitioner. 
S.K. L. Ratan, for Respondents. 


The Court made the following 


Orvrr.—The ayes was in the permanent service of the Southern Railway 
for well over twenty-three years. He joined the erstwhile M.S.M. Railway com- 
as a mechanic and riveter boy in the year 1928. Then he resigned the 
service and joined the army and was a combatant during the second world war. He 
served there from 1940 to Ae ore Wee icharge hereto at or about that time. 
Thereafter, he registered himself in the Employment Exchange and produced before 
it his military discharge certificate, which has been produced before me and 
by. me in the presence of learned Counsel for the petitioner. Under. the caption 
‘age’, it was mentioned that the petitioner was twenty-nine years of age, Thro 
the Employment Exchange, and as a fresh recruit, the petitioner obtained service 
under eae aoe mdent. Itis not disputed that at that time the military dis- 
ich formed part of the records which were forwarded by the 
pennon to epee ployment Exchange, stated his age as twenty-nine years. When 
itioner jo afresh, the services of the first respondent, a descriptive roll 
ob candidate for employment was prepared. As to who prepared it, and as to 
the circumstances under which it was prepared, are aot oleae. Certain entries 
are said to have been attested. One is not sure, when the attestation was pro- 
cured. But, in column (10), which mentions the date and ye of birth, it is given 
as: “DB 1912 as per previous employment ; Bangalore”. In column (21), his 
pavion appointment wıth the Railway Company was referred to as a“ boy, wagon 
epair shop-resigned”’. This is signed oe petitioner in English. But it is common 
round that this descriptive roll was pre by persons other than the petitioner. 
gee petitioner was serving the railway.till he got an intimation from the first 
respondent that he was to retire on goth June, 1970, as, according to him he would 
attain the age of superannuation by that time, and he was directed to vacate the 
railway quarters which was in his occupation within a time mentioned therein. 


Before the intimation was served, and which is sought to be impugned in these 
proceedings, there was occasion for the petitioner to find out that his date of birth 
was not correctly entered in the descriptive roll and therefore long prior to ae service 
of the intimation memo. as above, and on 12th January, 1966, he requested the 
Personnel Officer of the Southern Railway to alter the records and more particular 
his date of birth therein in accordance with the military discharge cate whi 

was the basis for his fresh ewe in the Southern Railway. He was confronted 
vith the reply that when he joined the erstwhile Railway Department, his date of 
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re er no reconsideration or alteration of the 
date of birth could be undertaken. He thereupon ap to the General Manager, 
Southern Railway, wherein he made it clear that when he was recruited in the 
wagon repair shop of the quondam Railway Company, he was recorded as a “‘boy’’ 
Bee ee Oe er et te eae ne ies wind wes catered wae 
r a t was along with the a tition to the General 
uthern e that the petitioner ELNA he could secure and 

varesi another public document from the school in which he studied. He there- 
secured one such certificate from the Headmaster of the Church of South 
India High School, Nagapattinam, and enclosed the same along with his appeal 
memorandum to the General Manager. In that school certificate, which has also 
been perused Ee of bin kof tha PE wasted as tot TA Counsel for the petitioner, 
the date of birth of the petitioner was stated as 15th July, 1916. On basis of 


the military certificate, which gave are oe as twenty-nine completed 
years in the year 1 , supported by anoth ablic da, ocument like the certificate of 
age issued by the arch of South India High School, Nagap Nagapattinam, the petitioner 


wanted to pursue his remedies before the appellate authority. At that time the 
military discharge certificate was also produced for verification before the authori- 
ties. All that the authorities did was to query the petitioner as to why the school 
certificate was not produced earlier and alima timately the request for alteration of 
the date was rejected. aTa ee ap y Cie aED ano pros dina ny Ie 
first respondent (Personnel Officer) calling upon the petitioner to quit and deliver 
the railway quarters within the period mentioned therein. On the memo. which’ 
is sought to be Soni impugned here, the petitioner ee once again the appellate 
authority, namely, the General Manager. Sou Railway, but without success. 

The petitioner has now come up to this Court secking a writ of certirorari to quash 
the order of the first respondent, dated 4th February, 1970. i 


The main ground on which the writ is sought to be supported is that the cirie’ 
record made by the petitioner at the time of his fresh entry in Railway Service 'as a 
new entrant is upon a surmise, as the record of age therein is based u 
certain records of the earlier Railway Coinpany which are nt available fun verifies 
tion. It is also stated that the authorities concerned did not consider judicially 
the effect and purport of the military di certificate as well as the certifi- 
cate of age given by the reputed school, and that the order merely purports to refer 
to them without considering them, as it ought to. It is also stated that there is 
nothing in the records of the Railway as on date, or at any time, to the effect that the 

itioner ever ‘‘ declared ” his age as if born in 1912, as is sought to be made out. 

seniority list circulated to him from time to time as well as the application 
for advance from Provident Fund were all made by him in the routine, and not with 
the conscious exercise of his mind that his year of birth was 1912. It was when 
there was an awakening in his mind by the order of the pakke agement had 
to retire on superannuation, that the petitioner had n y Te-scrutinised the 
matter with reference to public records and apprised his officials, that the i 
tive roll does not contain a said iene? fable , and the two other genet fs 
namely, the military discharge the certificate of age issued 
school are the primary documents evidencing his age and they spelen 
Proof GF the: ears: 


The contentions of the Railway are essentially in the nature of an estoppel. 
Tie case ts souchi tobe made out Eke this « The descriptive roll having been signed 
by the petitioner and he having accepted the correctness of the entries therein he must 
be deemed to have accepted the age and in any event should be considered as 
having ‘‘ declared” his age within the meaning of rule 145 (1) of the Indian Railway 
Establi t Code, Volume I. The second contention is that the printed seniori 

list circulated to the employees of the Railways positively indicates that the peti- 
tioner was apprised from time to time of his date of birth and he, not having taken 
diligent steps to correct the same promptly, cannot be asec Soe at this ted 
stage to get redress, Thirdly, it is stated that even the application for advance from 
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the Provident Fund is one of the means by which the petitioner is exposed and he 
cannot retract and resile from the entries therein, and more particularly, the 
date of birth which is also shown in the application. Reliance was p upon 
a decision reported in Baghel Singh v. Union of India}. 


Learned Counsel for the respondents reiterates that the order does not disclose 
any error apparent, for the reason that the authorities at the appropriate time, did 
consider the im of the school certificate or the military discharge certificate 
and that consideration or advertance tantamounts to a decision arrived at on the 
evidence before them and such a decision being essentially one on a question of 
fact, ought not to be lighlty intérfered with by this Court under Article 226 of the 
Constitution. 


The last argument can be taken first. It is not enough if a Tribunal which is a 
quasi-judicial Tribunal adverts to material before it, whether in the shape of oral ` 
evidence or document in writing, but the order should disclose a consciousness as 
to the appia of the mind of such a a quasi-judicial Tribunal to the cogent 
material before it, and 6x facis the decision should disclose that the ultimate order 

‘was arrived at after considering the pros and cons of such material before it. E 
may at once state that in the file which was produced before me, excepting for a. 
bare reference to the certificates in question, and a laconic expression appended 
to it to the effect that they are not correct, it does not appear to me that was 
conscious application of the mind of the quasi-judicial Tri over the weight and 
impact of such acceptable materials before it. A Tribunal like the one under consi- 
deration which was deciding upon the right of the petitioner to retire, or not to retire 
cannot by merely stating that the certificates of age from a reputed school is incor- 
rect, escape from the normal co which flow from the entry in the 
certificate, However deve and-doamace a Tribunal may be in its opinion and 
decision, yet that would not weigh with Courts; but it should a from the 
record that they have made a decision, after.at least some enquiry that the military 
discharge certificate or the certificate of age from the sehool is not a public document, 
or is a document on which no reliance can be placed. Unless such a conclusion 
is arrived at, it is not possible in the instant case for the authorities concerned to 
decide one way or the other, on the date of retirement of the petitioner concerned. 
I am therefore unable to agree with the contention of learned Counsel for the respon- 
dents that what is involved in this writ petition is a question of simple fact and 
that having been found by the authorities, that cannot brook any interference at the 
hands of this Court. -> 


_ The second conténtion, in general, is one based on the principle of opa 
It is stated that the seniority list circulated from time to item and the Provident , 
Fand application which was made by the petitioner would preclude him from. 
stating anything contrary to what is fo therein. The petitioner is practically 
an illiterate. He knew to sign in English. He has not declared his age. One 
could appreciate that when a loan is asked for from the Provident Fund, the appli- 
cant is conscious to get the loan as early as possible unmindful of what the recitals 
therein are, and particularly in the matter of his age; he is not very icular 
about the correctness of’a recital when he applies for a loan from the ident 
Fund. In my view, therefore, a recital in the said application cannot disentitle a 

at the appropriate moment when he is ‘upon to act and speak, to 
prove that his age is not what was stated in the loan application form. 


This applies even to the seniority list. This is merely circulated and one 
wonders whether every one of the columns therein is checked by each of the 
employees when it is sent to them by the department for verification or otherwise. 

I am therefore unable to accept the plea that there is any question of estoppel 
in the instant case. 
A 
à : - L (970) 1 LLJ. 40. 
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: One other argument is that there has been delay. This is indirectly inter- 
locked with the previous argument. It is only at a time when the person’s rights 
are affected to his prejudice, that he is called upon to act and speak and establish 
that what is sought to be made out by his superiors or his employers is not correct 
and is op to records, public as well as private, The petitioner was called 

n to express himself in or about 1969 when the question arose about the fact 
ether any mistake has crept in the records of the Railway ing his age. 
The old records of the Railway company are not available to see how the age was 
given as ‘'D.B. 1912”. ‘The so called attestation of the entry appears to be 
an empty formality and it is doubtful whether it was done, as it purports to be. 
I do not think that the proceedings initiated by the petitioner and followed up by 
him by filing the writ petition in this Court are in any way designedly delayed or 
wilfully postponed. 
It therefore remains for me to consider the legal contentions raised by Mr: 
Rattan. Reliance was placed upon Rule 145 (1) of the Indian Railway Establish- 
ment Code. It states: 


“ Every person, on entering railway service, shall declare his date of birth 
which shall not differ from any declaration expressed or implied for any public 
purpose before entering railway service.” 

On the strength of this excerpt, it is sought to be made out that there was an 

earlier “‘ declaration ” expressed or implied made by the petitioner when he joined 
the Railway Company service as a ‘‘ Boy” in the wagon repair shop. It is sought 

to be followed up by stating that the old company’s records which were relied upon 
for filling up the descriptive roll of candidate for employment-in 1946, must be 
deemed to have been perused and the‘ DB 1912” (Date of birth, 1912) contained 
in column (10) of the roll must naturally be accepted as an entry made from 

the earlier records kept by the Railway Company. This argument stands 
as a bare argument, and not supported by anyrecord. This Court had not the 
advantage of perusing the records of the Railway Company. Nor does this descri- 
ptive roll filled up in 1946 by persons other than the petitioner, make it appear that 
there was a verification of the same from the records of the old Railway company. 

It therefore follows that one cannot definitely state that the date of birth as is sought 

to be made out by the petitioner with reference to public records, differed from 
any declaration expressed or implied, made by him for any public purpose before’ 
entering the railway service in 1946. In the absence of evidence it is very doubt- 
fal whether any such declaration was made and even if it was made I am not sure 
whether that was made for any public purpose before entering railway service. 

The previous service was company’s service which company could relax its rules 

ing to its whims and fancies and entertain boys and entertain anyone at any 

stage, provided it felt satisfied that it should give an employment to that individual 

Therefore, section i45 (1) has no application. Above all the petition was not a 

literate. _ oe T Aateeti 

Mr. Venkataraman, however, relied upon rule 145 (2) (c) and rule 145 (3) © 

and (iv) of the same Code. Rule 145 (2) (c) enables the Railway Authority to 
get the age assessed by the Railway Medical Officer if the person concerned is 
unable to state his age. -What is sought to be made -out by learned Counsel for 
the respondents is that this is not a case in which the petitioner is not able to state 
his age. Literally, it may be-so. But-the petitioner was confronted with the 
entries in the descriptive roll and in juxtaposition to this, the petitioner has placed 
two other public records to prove that the age as disclosed in the descriptive roll 
is not correct. Therefore, this is a case in which the person concerned is 
virtually ‘ unable to state ” or accept ‘‘ his age’, as stated by the respondents ; 
and in those circumstances, it appears to me that the _respondents could have resort- 
ed to rule 145 (2) (c) to avoid any con in regard to that question ‘‘ unable 
to state’, in the circumstances means ‘‘ le to establish”, Even according to 
the principles of natural justice, it appears to me that rule 145 (2) (c) should have 


` 
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been invoked, for, rights of parties are involved in the decision of the first respondent 
and such rights cannot lightly be decided upon and brushed aside without a proper 


and due i p An assessment by a Railway Medical Officer about the age of a 
p d be the best method of sati ; every one concerned as to what could 
the age of the petitioner at or about the uted time. 


Even otherwise, this is a case to which sub-rul e (3) (iv) of rule 145 ay 
applies. ” A request for an alteration of age has been e and it was supported by a 
copy of the school certificate and it was made at or about the date of retirement. 
Then, it is obligatory on the part of the Railway Authorities to the petitioner in 
service until they decide on na blem which by then was p before them by 
the servant in question. But whati is sought to be argued is tbat they have taken a 
decision, and sub-rule (g) (vi) of rule 145 has worked itself out. 


The question further remains whether a decision has been pro par taken and 
whether that decisionis based upon the materials before the authorities 


‘which (they) were obliged or entitled in law to decide. The documents 


which were before the authorities, which (they) were called pon to 
decide under sub-rule oP) acne (i) of rule 145, were the military harge 
certificate and the sch Excepting for a reference to’ those 
two documents, and suddenly concluding that they are incorrect, with- 
out testing whether those documents could ly be incorrect, and without 

any effort to find out whether -those doctinents contained any materials whi 
were incorrect, the authorities came to the decision within the meaning of sub-rule 
(3) (io). Such a decision is no decision at all and therefore they are yet to decide 
on the materials before them and they cannot therefore implement their order by 


- calling upon the petitioner to surrender his interests as an employee of the Railway. 


The decision of the Madhya Pradesh High Court, referred to already, has no 
ication at all to the facts of this case, because, there, the learned Judges were 
ed.upon to decide about the impact and import of sub-rule (3) (iv) of rule 145 


- of the Railway Establishment Code. Further that was a case where no public docu- 
. ments evidencing proof of age were produced before the authorities. 


.. _ As the authorities concerned did not apply their mind when dealing with 
‘rights of the petitioner, though they were conscious that they were exercising quasi- 
judicial functions, the order impugned is to be quashed. The rule nisi is made 
absolute. Writ Petition allowed. No costs. 
V.M.K. Petition allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Prisert :—Mer. Justro K. SRmvasan anD Mr. Justice R. SapasivaM. 


T. Abdullah, Muthavalli of and as representing the New Street, 
ae Amburpet, Vaniambadi . 5% “Appellant* 


N. Abdul Samad Saheb and others Res; 
Muhamedan Law—Co-sharers—Alienses sO AOE possession —Principl, applicability 
of —Ouster—What is. p 
Public Wakfs Extension of Limitation ‘Ad (XXIX of 1959), section t She and applica- 
bility of. 
It is well recognised that one of NEIE POE PAAR P PEIER 
anan ofthe common property to the exclusion of the other co-sharers without 
ecting their'interest in the property and unless the co-sbarer in A ee E does 
something which operates as an ouster of the interests of the o 
the latter’s right cannot be destroyed. 


An alienee from one co-owner cannot occupy a better ition than the co- 
owner himself. eee ay possession then 


* Appeal No. 567 of 1962, : 5 3 30th October, 1968. 
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SEL Us Ste ee hace a de pe e ee There 
should be tive evidence of acts on the of the co-sharer or the transferee 
from him adverse ion, which would be inconsistent with the rights 
any other co-sharer entitled to any interest in the , and that the mere 
possession either by one co-sharer or an alienee from him is not sufficient for that 
purpose. 

No decision has laid it down that the fact that a hostile title was set uP 
should be brought to the knowledge of the other co-owners in any parti way. 
It does not mean that there should be a demand by one co-owner or a denial by 
the other. It is the cumulative weight of circumstances ee the possession 
that can give an unmistakable indication of the intention under. such 
sion, and when such acts of exclusive ownership were eee aie 
to bring to the knowledge of the other co-owners the existence of a claim adverse 
to their interests. 

fie ee ere rem ce shes wie hes been een ot ie pee 

in the manner as has obtained in api oar there cannot be 
oe evidence of ouster than this, It may be that one co-sharer is not expect- 
ed to be cntical of the actions of another and is entitled to assume that 
the possession by the other co-sharer is in law equivalent to his own possession 
But though an alience who comes into the picture might stand in the shoes of 
his alienor the co-sharer, and the law as regards adverse possession as EETA 
cosharers would also be applicable to the alienee, viz., that eee 
of ouster of the contending co-sharer’s title must be establish 
is available in abundant measure in the present case. 


The Public Walks Extension of Limitation Act is of a very limited application. 
Section 3 applies where a person entitled to sue has been or has dis- 
continued possession at any time after the 14th day of August, 1947 and "Before the 
7th May, 1954, or as the case may be, the possession of the defendant in such a 
suit has become adverse to such a person at any time d the said per'od. In 
such cases, the period of limitation extends upto the gist ee 1968. On 
facts held, that the suit does not fall within the scope of this provision. 

Appeal against the decree of the Sub-Court, Vellore in O.S. No. 99 of 1959. 

P. S. Sivasailam and G. R. Ramachandran, for Appellant. 

R. Ramamurthi Aypar and R. Srinivasan, for ust and grd Respondents. 

M.A. Sathar Sayeed, for 4th Respondent. 

The Judgment of the Court was delivered by 

Srinivasan, F.—The plaintiff-a t is the new street Mosque and the princi- 
pal defendant-respondent is the old Street Mosque in V. town. Abdullah 
claiming to be the mutavalli of the rew street Mosque sued for partition and separate, 
possession of 4/6th share in items 1 to 3 and for recovery of the entirety of item 4 of 
the plaint schedule and for profits, past and future. The plaintiff’s case. was that till 
about 1913, there was a common mutavalli of the two mosques, who was maintain- 
ing common or joint accounts and a after him, a similar state of things continued. 


It was said however that the mosque was not properly looked after, so that 
in 1 all the Jamaths of Vaniyam badi decided that a samiof Rs, 50 should be 
paid by the old street ip net fea ee wee out of the rent collec- 


tions cers eae See This arrangement was however discontinued after some time 
so that when tiff Abdullah was appointed as the Mutavalli for the new 
street mosque in 1955, he obtained the permission of the State Wakf Board to 
institute a suit for recovery of ion of the properties. The defendant old street 
mosque claimed, on the other hand, that one Naina Mohamed Kasim Sahib endowed 
certain properties as Eek ec 8) wale) eames wee ante to 
after the properties on of the cld street mosque. Of them 14 died by about 
1913. There was a sch me suit—O.S.No. 2 of 1928—in which a decree was 

and in that suit, the cew street mosque was represented by the 14th defendant, 
its then mutavalli, All these suit properties were dealt with in that scheme suit 
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as the properties belonging to the old street mosque and no objection was taken by 
the new street mosque thereto. In 1938 again, there was a suit—O.S.No. 14 of 
1938—for the framing of a fresh scheme and a new scheme was framed. The defen- 

dant’s contention accordingly was that right down from 1877, the old street mosque 

had always been in possession of the properties, so that its title thereto had become per- 
fected by adverse possession. It was denied that there was any common manage- 
ment.In so far as the alleged meeting that was held in 1932 is concerned, the defen- 
dant mosque was not a party thereto, and whatever arrangement the other Jamaths 
might have sought to make could not bind the old street mosque, which was bound 
to carry on its affairs under the scheme that has been framed by the Court. It was also 
alleged that considerable improvements were made to the properties, such as by 

ting up structures for markets stalls and shops, by the old street mosque a fact which 
the plaintiff mosque itself concedes. It is accordingly claimed that the new street 
A Do ee S S 

it is no longer entitled to lay claim to any partion of these properties. 


The learned Subordinate Judge of Vellare framed a large number of issues; 
He found that the allegation that the two mosques were under common management 
was not established at all. He referred to the prior proceedings by way of scheme 
suits. He found that at no time was any title in the new street mosque conceded 
by any act on the part of the old street mosque. On the question of possession, there ' 
was no doubt whatsoever that it was only the old street mosque that was in possession 
of the properties. The demand notices by the Municipality, the 'receipts for the 
payment of the licence fees and the house-tax and the like had been issued only to 
the old street mosque ; their was no document to estanlish that the plainiff mosque 
was ever in possession ‘of any of the suit items. The mode of enjoyment established 
these tax Gee eee eee ee 
o E E E ee ee share in the enj 
all these and other like features, the learned Subordinate Judge held that 1 the whatever 
title might have originally existed in the plaintiff mosque was lost through adverse 
possession, it also not having been established that the plaintiff mosque was ever in 
possession of oe a cadens within 12 prior.to suit. The suit was accordingly 
dismissed and this appeal is by the plaintiff mosque. 


E E E es of title. It is admitted 
that in so far as items 1 and 2 are concerned, the deft eet ee cee 
thereto under Exhibit B-1, a document of the year 1877. It was executed in favour 
- of a large number of persons by Naina Mohammed Kasim Sahib. It was a deed 
of gift in favour of the mosque situated in old Amburpettai for certain charitable 
“purposes associated with that mosque. It is not in dispute that this document refers 
to items 1 and 2. The defendant mosque has no title deeds in respect of items 3 and 
fe ce oe EF utéd possession for a long number of years 
laintiff’s claim. In 1892, one Nandu Bi, wife of er Khan, exe- 

cuted & a fc of sale of item 4 in favour of two ns, and the stipulation in the 
-document was that this property should be i for the mosque in the ‘ aforesaid 
-locality’: The plaintiff mosque claims that this is a document in favour of itself, 
though the document itself does not specify whether it is in favour of this mosque or 
-that mosque. ‘There being however no dispute on this point, we may take it that 
‘Exhibit A-4 was in favour of the new street mosque. The plaintiff also relies upon 
threé documents, all of which were executed on 4th August, 1 Exhibit A-1, A-2 
and A-g. It is ‘the pla ntiff’s case that the vendors under these documents were 
persons who were co-sharers in items 1 to g along with the vendor in Exhibit B-r 
of the year 1877, which was in favour of the old street mosque. It is said that Exhibit 
B-1 accordingly covered Naina Mohammed Kasim Sahib’s share “only, which exten- 
ded to 2/6th and that the vendors under Exhibit A-1 to A-3 who were entitled to 
4/6th share in the roperty, purported to convey that share to Masthan Abdullah 
and two others on of the plaintiff mosque. A to the plaintiff, two 
of these three vendees were persons who were trustees under the document, Exhibit 
-B-1, and who were looking after the old street mosque. The plaintiff's claim was 
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tti fe aale o TEE arhi share tatier T ina Ti yont ot oe ersons was the com- 
mencement of the joint t by.the trustees of the old street mosque of 
properties belonging to a and o the affairs of the new street mosque as well. 


We may take it as ‘settled that originally, the old street mosque obtained only 
Naina Mohammed Kassim Sahib’s share of 2/6th in item 1 and 2 an aa that the remain- 
1ng SN OF AOUE i ices iteraa a well as irain 3 Wan Conve yen by the.ce aes eait 
the persons w. o are said to have represented the new street mosque. In so far as 
item 4 is concerned, it was the full ówner of that item who sold it under Exhibit A-4. 
According to the plaintiff apart from the question of common management of the 
poe belonging to the mosque, the old street mosque having purchased only a 
jonal share in certain propertica belonging, to a eoaharer cannot claim to have 
established adverse title against other co-sharers or persons claiming under them, for 
whatever length of period the old street mosque might have been in exclusive posses- 
sion of the entirety of the property. This argument ,of course, will not apply to item 
4, for it was the full interest in the property which was purported to be conveyed 
under Exhibit a let-us assume it was in favour of,the new street mosque but of 
ae ot ee e old street mosque alone continued to be in possession. In so 
t is concerned, the question would arise whether the possession of item 4 by 
the bld street mosque, was on behalf of the new street mosque, so that the old street 
mosque could not claim an adverse title. In the case of the remaining items, 
the question would n involve the, nt to which an alienee of one co-sharer 
can set up a claim of aei pomemion 4 j alienee for another co-sharer. 
* + ES 


* + * +. * 


Having regard to all these facts, there is no doubt that the theory of common 

management is wholly unfounded and was rightly rejected by the Court below. 
* + * re 
+` * ot E > T X 

It appears to be a case to'our minds, ‘where a richer institution was induced to 
pay some small sums to a poorer institution of a similar kind. These proceedings 
cannot be taken as a recognition on the part of the old street mosque of any title in 
Be ee ee ee O re ee eee 
mosque. . . 

Coming to the question of possession, the plaintiff is abe to establish any 
incident of jon of the properties nòt merely within the last ‘12 years prior to 
oe iòd covering more than half a century. As we said earlier, we 

ate ae of items i to 3 and of item 4. That the new street mosque 
pies ed title to item 4 under the document Exhibit A-4 of 1892 is conceded. 
Though the document itself does ot expressly refer to the new street mosque as the 
institution for whose benefit the document came”into existence, there was no denial 
by the defendant of that fact. Nevertheless right from the date of the execution of 
the document, that pro continued to be in the possession of the old street mosque, 
undoubtedly treating t property as its own ; it was thus in open and continuous 
possession for well over half a century. As we said, the plaintiff also was unable to 
Prove possession within twelve years except by the’ e and unsubstantiated asser- 
tion that because the two jnstjtutions were jointly, the possession of the 
old street mosque should be-deemed to have been on behalf ofthe new street 
So a ide that 


regard must fail 


Turning to items 1 to 3, it is not in rdipate that the old street mosque, the defen. 
dant, had no title deed in respect of item 3.: The- plaintiff mosque claims that in 
:1906, certain persons claiming to be ciesiiaree ot O in items 1, 2 and 3, executed 
the documents, Exhibits A-1,,-A-2 and A-3 on 4th August, 1906, conveying their 
fractional interest to the plaintiff m Taan iat a ees 2 Bie comical, 
it is also. not, in dispute that Naina aina Mohammed Kasim Saheb gifted those items 

65 
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under Exhibit B-1, dated 23rd May, 1877. He purported however to gift the entirety 
of those items. The Labor Glaiae chav ihe venice ander bin Ate A AD 
were co-sharers of all the three items, items 1 to 3, along with Naina Mohammed 
Kassim Sahib, we shall assume that to be the case. But it is noticeable the defen- 
dant does not purport to claim any title in respect of item 4, either from Naina 
Mohammed Kassim Sahib or from one else. It would accordingly follow that 
it has been in possession of this item of property presumably from 1877 down to the 
present time, ns that the vendors under Exhibits A-r, A-2 and A-3 
purported to convey their fractional interest in items 1 to 3 to the plaintiff mosque 
in 1906. Since the defendant mosque did not derive its Gils Sect ay oo-shiarer ia s 
far as item 3 is concerned, its ion of that item must be equated to possession 
by a trespasser and the principles of law applicable to adverse possession by one 
eee ae nee eo eepyy tee . Since the facts establish that the 
possession of item 3 by the defen A A his Been Open and ontnniods. and 
obviously hostile to the true owner for well over half a cen prior to the suit, the 
claim of the true owner must be held to have been d . It follows that the 
plaintiff cannot claim any relief in respect of item 3. 


The case of items 1 and 2 stands ona different footing. The admitted pesi- 
tion is that the vendor Naina Mohammed Kassim Saheb under Exhibit B-1 was poaa 
sed of only a 2/6th share in items 1 and 2, though under the settlement Exhibit B-r 
he purported to convey the entirety of fh¢items. In 1906, certain other persons 
claiming to be co-sharers withN: pea ig Baan Sahel popii o 
convey their interest under ibits A-1, A-2 and A-3. The claim of efendant 
mosque is that the vendors of the plaintiff mosque had lost their title having been 
out of possession from 1877 onwards for over 12 years, so that by 1906, they had no 
ene ee eee er ee Even otherwise, it is claimed that since 
the defendant mosque alone had been in possession from 1906 down to the date of 
the suit, the plaintiff suing for possession has failed to establish that if ever had posses- 
sion of the property within 12 years of the suit. This contention is again coupled 
with the im of the defendant to have acquired title by adverse possession. 
Mr. Abmed Meeran, learned Counsel for the plaintiff, however urges that in so far as 
co-sharers are concerned, the principle of law icable to the destruction ofa . 
co-sharer’s interest is different that applicable to the case of a trespasser and 
his endeavour has been to show that for however long a period the defendant mosque 
ee ee ae 
the ion of a co-sharer: It is well recognised that one of several co-sharers 
can be in possession and enjoyment of the common property in exclusion of the other 
co-sharers without affecting their interest in the property and unless the co-sharer in 
possession does something which operate as an ouster of the interests of the other 
co-sharers, the latter’s rights cannot be destroyed. It should follow, according to 
ee S 
possession and enjoyment of the ies as representing one co-sharer cannot 
destroy the title of the other co- fat aie Salis @ tke Be ee 
mosque. The question is how far this broad principle applies to the facts of the 
present case. : ` 


. It will be noticed that the contending ies to this case are not the co-sharers 
themselves but the respective alienees from them. The defendant mosque 

to obtain title to the entirety of items 1 and 2 from Naina Mohammed Kasim in 
1877, and from that date onwards, the defendant mosque had been in possession. 
It 1s not the case of the plaintiff that when in 1906 certain other co-sharers conveyed 
their interest in items 1 and 2 to the plaintiff mosque, the plaintiff mosque obtained 
‘possession ofits share. We have already dealt with the case of the common 

ment of the mosques on the basis of which itwas contended that the pomession by 


old street e must be taken to amount to possession on behalf of the new street 
mosque as ene ee ee The undis- 
puted fact, therefore, is that the old street mosque alone been in ion of 


these two items openly and continuously for several decades prior to suit, 
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The learned Counsel for the plaintiff-a t'has referred to a decision of the 
ee Cot IR Ak RAA Y. akih i71, where their Lordships observe 
- thus : ' 


“The possession required must be adequate in continuity in publicity and in 
extent to show that it is possession adverse to the competitor........ ut it is 
well settled that in arder to establish adverse ion by one co-heir as against 
another, it is not enough to show that one of them is in sole possession and enjoy- 
ment of the properties. The ouster of the non-possession co-heir by the co-heir 
in possession who claims his possession to be adverse should be e out. The 

ion of one co-heir is considered in law as possession of all the co-heirs. 

one co-heir is found to be in possession of all the properties, it is ed 
to be on the basis of joint title. The co-heir in possession cannot render fis 
sion adverse to the other co-heir not in possession merely by any secret ostile 
animus on his AED arhi a oes of the other co-heir’s title. It is a settled 
rule of Jaw that as co-heirs, there must be evidence of open assertion of 
hostile title, coupled with exclusive possession and enjoyment by one of them to the 
knowledge of the other so as to constitute ouster. ‘This does not necessarily mean 
that there must be an express demand by one and denial by the other. There are 
cases which have held that adverse possession and ouster can be inferred when one 
co-heir takes and maintains notorious exclusive possession in assertion of a hostile 
title and continuous in such possession for a very considerable time and the exclu- 
ded heir takes no re to vindicate his title...... It may be further mentioned 
that it is well settled that the burden of making out ouster is on the person claiming 
to displace the lawful title of the co-heir by his adverse possession.” 


The above decision set out in broad outline the principles that should apply. 


Mr. Ahmed Meeran next referred to Subahlai v. Fateh Mohamed*, . That was a 
case where co-owner in asserting his exclusive title executed a possessory mortgage of 
‘the whole of the property. The mortgagee set up a claim to adverse title and in 
making up the 12 years’-period sought to add his period of the m to the period 
of occupation as vendee. The above decision was to the effect that when a person is 
in possession of the property in the capacity of a usufructuary mortgagee unlawfully 
against the true owner, the only title which he could secure adverse ion 
is that of a mortgagee and if that title is perfected, he would be entitled to insist 
on being redeemed, but he could not, after a lapse of 12 years possession as a 
usufructuary mortgagee. successfully claim to have acquired full proprietory interest. 
He can never acquire title which he did not profess to hold a oan ENE 


as , in which event he cannot add his period of mortgage to the period 
of occupation as vendee in order to complete the 12 years’ adverse ion 
as full owner. Only this title as m would be unimpeachable. t was a 
decision upon the facts of that case. learned Judges point out that as between 


co-owners, one co-owner has no duty cast upon him to watch the conduct of another 
co-owner and that he is entitled to assume that the permissive nature of possesion 
by one co-owner has passed to that co-owner’s transferee. They also say that if 
the assertion of title to the whole is brought to his knowledge and it is accompanied 

his ouster and exclusion, adverse possession would then commence as against him. 

is decision once again emphasises the nature of a co-owner’s interest. There is 
no doubt the observation t an alienee from one co-owner cannot occupy a 
better position than the co-owner himself. If such .alienee seeks to t title 
Pe ee nee ee oe een co- 
owners would apply. In Dipnarayana Rai v. Pondeo Rai*, the learned Judges point 
out the classic requirements of adverse ion, viz., that the ion must be 
adequate in continuity and publicity and in extent and that it is ient if the posses- 
sion is overt and without any attempt at concealment, so that the person against 
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pee must, gH he neces da diligens De yari ol where happe- 
with co-owners, they observe that can be no adverse possession 

by one co-owner unless there has been a denial of title and ouster to the knowledge 
the others and that the same principle applies to the case of a transferee from a 
co-owner, who professedly takes the transfer of the whole property from him and a 
co-owner’s heir cannot stand on a different footing than an assignee, and that even 
in such cases, the person in possession ought to show that there was an ouster of which 
the co-owner had actual or constructive notice. In Halim Shah v. Rahkimbux}, it was 
held that a transferee from a co-owner becomes entitled to all the rights and subject 
to all the liabilities of his transferor and that being so, he becomes as much a co- 
lle pa eae at o applicable to co-owners with regard to adverse 
possession is st applicable to from co-owners. Mr. Ahmed Meeran 
purports to contend that this principle of law has been ignored in the present case and 
it has been presumed that because a transferee from a co-owner was in possession, 
the factum of such possession for over twelve years was sufficient to constitute adverse 
panie other co-owners. Reference was made by the learned Counsel to 
a v. Mohamed Abdullah?, where a Bench of this Court pointed out 

that the mere fact of the alienation of the interest of the alienor, the co-sharer, 
will not amount to ouster or impress the possession of the alience for the co-sharer 
with the character of adverse possession. The learned Judges reiterate the well 
recognised position that the mere non-participation in the receipts from the pro- 
perties or mere non-action in respect of them for any length of time on the part of one 
or more of the co-sharers cannot be regarded as amounting to ouster. This decision 
does not lay down any new principle. In common with the other cases, it only points 
out that there should be positive evidence of acts on the part of the or the 
aniier fron tin claiming adverse pooo which would bs inconsistent < with 
any other co-sharer entitled to any interest in the property, and that the mere posses- 
sion either by one co-sharer or an alience from him is not sufficient for that purpose. 


For the mdent, considerable reliance has been placed on a Full Bench deci- 
sion of our High Court in Palania Pillai v. Ibrahim Rowther?. In this case, some co- 


owners usufructuarily m specific items of property held in common by the 
members of a Muhamedan family. The mortgagee entered into possession and was 
in such ion from 1920 onwards. ‘The suit was filed by the other co-owners 


for partition of their share. That was in 1937. The plea was put forward by the 
plaintiffs in that suit that they had no knowl of the mortgage and that limitation 
would not commence to run till they had acquired knowledge of it and it was in fact 
undisputed that they ired such knowl within 12 years of suit. When the 
matter came before the Court, it was contended on behalf of the plaintiffs 
that unless the mortgagee proved exclusion of the other co-sharers, he cannot rely 
upon adverse possession and in view of the conflict of opinion, the question was 
referred to the Full Bench ; whether in such a case, the suit would be barred under 
Article 144 of the Limitation Act at the end of 12 years of such possession by the 
php ie lela our stapes tases ye ar ale a agg aad 
knowledge. The Full Bench referred to Bavrao v, Rakhmin‘*, where the question was 


vd ot ak opt sapere a spt aoe pe It was said therein 
that as such purchaser enters as owner and in his conveyance, his possession 
is adverse to the others as well. While con urchaser from a single 


pear SRT pT Chala Na a a ere t only a qualified title 
and that he is liable to be evicted if the coparceners take the requisite steps within 
the statutory period, nevertheless, this decision laid it down that his exclusive posses- 
sion does not for that reason cease to be adverse. It was pointed out that ‘‘ adverse 
possession d upon the claim or title under which the holds and not 
upon a consideration of the question in whom the true ownership is vested, whether in 
a single person or in many Jointly. TOE cid e 


> „AT.R. 1930 Oudh 473. 3. LL.R. (1943) Mad. 15: (1942) 2M.LJ5 


1 M.L.J. 41: LL.R. (1963) Mad. 321.2 
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. >j 
found full approval with the Full Bench, who also rèferred to Fogendranath Rai v. 
Baldeo Dast. In that case, the learned Judges observed that where a tenant in com- 
mon puts forward the plea of adverse possession, much stronger evidence should be 
required in his case than in the case of a stranger doing so. A co-tenant must clearly 
establish that he has repudiated the title of his co-tenant and is holding adversely to 
him and that the fact of adverse holding should be brought home to the other co- 
owner either by information to that effect given by the tenant-in-common asserting 
the adverse right or there must be outward acts of exclusive ownership of such a 


nature as to give notice to the co-tenant that an adverse possession dissension 
are intended to be asserted. ing with the observations of the Calcutta High 
Court in the above decision, the Full ‘of this Court expressed its view that 


while possession by one co-owner is in itself rightful and does not imply a hostility 
to the other co-owner, the position is different when a stranger is in possession and 
that the possession of a stranger in itself indicates that his possession is- adverse to 
the true owners. After noticing the requirements of adverse artery 
should be adequate in continuity, paiay and in extent and it 
overt and without any attempt at sr gare ere e 


“ When one of several co-sharers, lets into possession a stranger ae 
to cultivate the lands for his own benefit, the other co-sharers they 


deliberately close their know of what is going on, but if are so regardless 
of their own interests, must take the consequences. Where a person who 
is in possession under a ctuary mortgage granted by one of several coparceners 
remains in possession of land and cultivates it for years, a position which we have 
ee ee 


extent for adverse possession are fully complied with...... 


It is the contention of Mr. Ahmed Meeran, learned Counsel for the appellant, 
that this decision requires reconsideration for it departs from the long line of cases 
which have laid down that mere possession by one co-owner or by an alienee from 
co-owner for however long a period it may be is not sufficient to constitute adverse 
possession. A careful examination of the in the light of the other cases which 
we have referred to does not convince us that this decision down any new princi 
ple at all. In that icular case, when a Eepe b in paweera en ne 


number of proceeded to draw the inference that such open and continuous 
possession for a ney Poe would itself operate as evidence that the other copar- 
ceners should have knowledge that their claims were being repudiated. No 


T ee ee ee ee 
brought to the knowledge of the other co-owners in any particular way. Indeed, as 
their Lordships of the Supreme Court point out in Laksfuni Reddi v. ` it 
does not mean that there should be a demand by one co-owner or a denial by the 
other. It is the cumulative weight E O 
that can an unmistakable indication of the intention underlying such on 
and whe such acts of exclusive ownership were not in themselves ient to 
ee er ae eae Gar negra 
ir interests, 


There is no dispute te ae aed oe Tt has been sufficiently explain- 
ed earlier, The defendant mosque sa ae aie to come into possession of the entirety 
of the properties by a sale deed which on the face of it con the whole of items 1 
and 2 to itin 1877. Assuming that in 1877 there were certain other co-sharers who 
were entitled to 4/6th share in items 1 and 2, they did not question the defendant 
mosque’s possession (possession by a transferee from one co-sharer) though they 
must have been fully aware that a stranger was in possession of the property. In 
1906, these other co-sharers purported to execute sale deeds conveying their interest 
to the plaintiffs mosque. It is abundantly clear from the evidence on record that 
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the plaintiff mosque, which obtained the interest of some of the co-sharers, took no 

whatsoever to exercise its rights of ownership over that share, such as taking 
either actual possession or claiming such share in the income from the properties as 
it would be entitled to. It is even conceded by the plaintiff mosque that during 
this lengthy period from 1906, the defendant mosque put up valuable structures on 
the property, shops, markets, and the like, and according to the suggestion, which was 
not denied, there isa tablet in these properties indicating them to be the properties 
of the defendant mosque,” It is also seen from the evidence that at least from 1941 
onwards these properties have stood in the name of the old street mosque in munici- 
pal registers and other revenue records ; the payment of taxes and other items of 
revenue had been only by the old street mosque, the defendant. We have referred 
to the fact that in 1932, some claim to title were set up by the plaintiff mosque 
which went. before some mediators. But this mediation did not settle any question 
with regard to title but was more or less an award made by certain Jamaiths, that 
is, persons representing several mosques in that area, seeking to put an end to a dis- 
pute between two mosques and suggesting that the bigger mosque should pay certain 
sum per mensem to the smaller mosque ; ‘but this award did not either in terms or 
pian say or show that this recommended payment was in any way refera- 
ble to any right which the plaintiff mosque had.in the properties. As we have 
pointed out, there is no evidence that any payments were actually made, for the 
defendant mosque was not a party to this arrangement. Where an alienee from 
one co-sharer who has been in possession of the properties has been acting in the 
manner as has obtained in the present case, there cannot to our mind, be any better 
evidence of ouster than this, It may be that one co-sharer is not to be critical 
of the actions of another co-sharer and is entitled to assume that the possession by the 
other co-sharer is in law equivalent to his own ion. But though an alience 
who comes into the picture might stand in the i of his alienor the co-sharer, 
and the law as adverse possession as between co-sharers would also be applica- 
ble to the alienee, that is to say, that positive evidence of ouster of the contending 
co-sharer’s title must be établie, such evidence.is available in abundant-measure 
in the present case. ; 7 


-Nextly it was contended that the plaintiff mosque had no mutavalli till the 
appointment of the person now representing it in the suit and it was argued that till a 
mutavalli had been validly appointed, limitation against the institution cannot com-- 
mence to run, and in support of this contention, Manickam Pillai v. Thanikachalam 
Pillai, was cited. That was a case where the plaintiff and the defendant temples 
had a common trustee, on whose death, new trustees were appointed only for the: 
defendant temple and not for the plaintiff temple ; for the latter, new trustees were 
appointed in 1900, and a suit was brought in 1911 by the trustees of the plaintiff tem-. 
pie 1o recover the lands which were in possession of the defendant temple all along. 

judgment is a short one and it merely states thus : 


€ Since however there was no properly constituted trustees of the plaintiff temple 
there was no with knowledge of the acts of the defendants or capable of 
in ings necessary for the protection of the suit property, and therefore, 
possession was not adverse till the appointment of the trustees in 1900,” i 


It seems to us however that the facts in the present case are different. Whether a 
trustee as such had been appointed or not, it is clear that the Jamaith, which is the 
authority for appointing the trustee, purported to be in full knowledge of all the 
events, and it was the Jamaith representing the New Street Mosque that set up certain 
claims against the old street mosque, resulting in the award in 1932. The Jamaith 
would appear to be fully ge pea to manage the institution and the trustee only 
derives te power virtue of an appointment made by the Jamaith. It would 
accordingly follow that the Jamaith itself could have instituted the suit and it cannot 
be heard to say that because it failed to appoint a trustee, the operation of the Limi- 
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tation Act would remain suspended till it chose to do so. In a decision of the Supreme 
Court in Sarongadeoa v. Ramaswami4, their Lordships dealing with a similar case, 
observe : 4 5 
‘* The math is the owner of the endowed property. Like an idol, the math is a 
juristic person having the power to acquire, owning and possessing properties 
and having the capacity of suing and sued. Being an ideal person, it must 
of necessity act in relation to its tem affairs through human agency....It 
may acquire prescription and may likewise lose properties by 
pees. PELE PDA of its property, u oa 
or if the possession of a stranger becomes adverse, it suffers an injury, and have the 
ight to sue for the recovery of the ay Sa If there is a legally appointed 
tadhipathi, he may institute a suit on its 5 if not, the de facto Matadhipathi 
may do 80...... and where necessary, a disciple or other beneficiary of the math 
may take steps for vindicating its legal rights...... With due diligence, the math 
or those interested in it may avoid the running of time. Running of limitation 
against the math under Article 144 is not suspended by the absence of a legally 
appointed Matadhipathi, clearly Imitation would run against it where it is a 
ee aa er and we think it would run equally if there 
is nei a de jure nor a de facto Matadhipathi.”’ 

It was next contended that the period of limitation stands extended by reason 
of the public Wakfs Extension of Limitation Act XXIX of 1959. ‘This Act is clearly 
OE i iey United apullcation.” S&a S of tie Ack whit: cents the erd 
limitation, in certain cases for suits to recover possession of immovable properties 
belonging to public wakfs, applies where a person entitled to sue has been di 
or has discontinued possession “‘ at any time after the 14th day of August, 1947 
and before the 7th day of May, 1954, or as the case may be, the possession of the 
A Par Drie a E Ta SR gl sade haa Sadie during the 
said period.” rebel SEE e erence fed 1st December, 
1968. We are unable to tthe case of the plaintiff mosque tlle within the 

of this provision. To our minds, the posseasion by the defendant mosque 
kad besas adras th the claineitaccsqae: ia So tar as items 1 and 2 are con- 
cerned, which as covered by Exhibit B-1 of the year 1877, within 12 years of that 
date. In any event, even assuming that the other co-owners rted to assert 
their claims reason of the execution of Exhibits A-1, A-2 and A-3 in 1906, at 
least after the lapse of 12 years from that date; this was not a case where the plaintiff 
moeque was di or discontinued in possession during the relevant period- 
or where the dant’s possession become adverse during that period. The 
plaintiff mosque lost its title to the property long before the period referred to in 

It follows from what has been stated above that the plaintiff’s suit was rightly 
dismissed, The appeal fails and is dismimed. Each party to bear its own costs in 
this appeal, ; 

S.V.J. l Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present Mer. Jusrice P, R. GOKULAKRISHNAN. 


M. S. Padmanabha Iyer, : .. Appellant®* 

De. ` x ; 
Devadass Sylus and another . f l .. _ Respondents.’ 
Transfer of Property Act (IV of 1882), section 55—Applicability of, to territory where the 

Act was not in force—Nather any covenant indematfying purchaser nor any misrepresen- 


ion or fraud—Principle of caveat emptor in vogus—Principle of equity and good 
conscience cannot be invoked—Principls of caveat emptor applies, . 
Where it is found that the principle’ of caveat emptor was in vogue for genera- 
tions together-in that part of this-State (Kanyakumari district), the principle of 
equity and good conscjence for arriving at a different conclusion than what was 
in vogué in that part of the State cannot be invoked. F 
Held, on facts, the principle of caveat emptor applied. ©. j 
Appeal against the decree of the District Court of Kanyakumari at Nagercoil 
dated 21st July, 1965 in A Suit Nos. 141 and 143 of 1964 sab Sait) bales 
the decree of the Court of the Principal Munsif of Nagercoil in Original Suit 
No. g11 af 1963. a eee: E T 
K. Sarvabhauman and T. R. Mani, for Appellant. 
R. Gopalaswami Ayyangar, for. ist Respondent. 
The Court delivered the following ` 


Jopamenr.—The first defendant is the appellant in this Court. The suit was for 
the recovery of Rs. 2,318-5 nP.due from the first defendant. The case of the ‘plaintiff 
was that the first defendantrepresented to the grandfather of the plaintiff that he was: 
entitled to, suit item 1 and the ot right in item 2 to the extent of Rs. 784-94 1P. 
on. the foot of a Court sale in his favour in O.S.:No. gog of 1105 on the file of the 
District Munsif of Maratoi and he executed a sale deed of the properties in favour 
of the grandfather of the plaintiff and ‘the second defendant on 29th September, 
1124 corresponding to 4th May, 1949 for Rs. 2,000. He received Rs. 2,000 and 
gave possession of the two items to Devadasan, the grandfather of the plaintiff and 
the second defendant. Subsequently O.S. No..839 of 1951 was filed. in District 
Munsif’s Court, Nagercoil, against Devadaiah by one Subbiah Mooppanar who 
claimed title to the two items independently of the jyudgment-debtor in O'S. No. 902: 
of'1105, “The suit was decreed in favour of Subbian Mooppanar and the’ appeal 
ee a ei ee ae of 1957 was dismissed. 

ing the penden of the suit, Devadasan assigned the off right in item 2 to, ono 
Jayalakshmi Arma! and Handed ‘over possession, The plaintiff got a gift from 

evadasan on 25th February, 1955-of-item 1.- “The ‘decree-holder in A.S. No. 866 
of 1957 got delivery of items 1 and 2 on ist June, 1960, from the present plaintiff and ` 
the pager reine a as ie representatives of Deadass who bad died 
on 4th December, 1959. er he got delivery, the purchaser assigned the mortgage 
right in item 2 in favour of Jayalakshmi Ammal and she filed O.S. No. 520 of 1950 
against the present plaintiff and the second defendant as the legal representatives of 
Devadasan for the recovery of Rs. 794-94 nP. on the ground that she was ousted 
from possession by virtue of O.S. No. 839 of 1951 and that he was entitled to compen- 
sation. The ae ae decreed with costs against the assets of Devadasan on 
grd January, 1962, and execution proceedings were being taken against the separate 
properties of the plaintiff. The consideration for the sale deed in favour 
of Devadasan executed by the first defendant had completely failed and the first 
defendant was liable to compensate Devadasan for the failure of consideration and 
for loss and damage caused on account of the breach of contract and warranty of 
title with six per cent interest from 1st June, 1960.. ; 





oo‘ 
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The first defendant contended that there was no representation in respect of 
the title made by him to Devadasan and that at that time the rule of caveat emptor 
applied. The plaintiff was put to proof of the assignment of the othi im fayour of 
E es oi ie Oe Bence deliv ct the propery bom 
the plaintiff. There was no failure of consideration and there was no cause of 
action : gainst the first defendant. There was no breach of contract or warranty of 
title. He was rte tel O.S. No. 839 of 1951. If full evidence had been given 
in that suit, it not have been decided against Devadasan. The gift in favour 
of the plaintiff was a sham one and there was no acceptance of the same. It was an 
alienation in fraud of creditors. The rights of the plaintiffs, if any, had been lost 

adverse possession even before the delivery in O.S. No. 902 of 1105. The 

intiff, being transferee of only one of the items, could not claim the whole amount 
as damages, Unless the decree amount in O.S. No. 530 of 1960 had been paid, 
no claim for damages could be preferred. 


The second defendant contended that the plaintiff did not get the sole right 
over item 1 and he was not entitled to a decree for the further amount. The second 
defendant was entitled to half the plaint claim. 


The learned District Munsif found that the consideration for the sale deed of 
22nd September, 1924, had wholly failed but that there was no breach of contract 
or warranty of title. He found that the plaintiff would not be entitled to the entire 
eae claimed but only Rs. 1,600 the second defendant would be entitled 
to . 400. 


In the appeal, the lower appellate Court took up for consideration as to whether 
the legal tatives of Devadasan are entitled to claim the purchase 
paid under ibit A-1. TER T Ne ee E that the laintift 
us entitled to Rs. 1,200 in respect of item 1, the plaintiff and the second defen- 
dant are entitled to Rs. 800 in respect of item 2 in Exhibit A-1. Thus, the appeal 
preferred first by the defendant was dismissed and the appeal preferred by the 
plaintiff as against the disallowance of Rs. 400 in the decree of the trial Court was 
allowed. . 


Against the judgment and decree of the lower appellate Court, the first defen- 
dant has come forward with the present second appeal. 
The question to be decided in this second appeal is as to whether the principles 
laid down in the Transfer of Act in respect of the covenants for the sale of 
are applicable to the of the t case inasmuch as the Transfer 
TF cgay at waa aah oh ea Ak y, 1949, when Exhibit A-1 came into 
being. t the district of Kan i, the other parts of the State had the 
benefit of the Transfer of Property on the date of Exhibit A-1. In other words, 
Mr. T. R. Mani, the learned Counsel for the appellant stated that the law as applied 
im Travancore in respect of immovable pro was the rule of caveat emptor and 
therefore there was no warranty of title. e ed Counsel further stated that 
the Transfer of Property Act was extended to this part of the country after 1956 and 
therefore the Transfer of Property Act would not apply to the facts of this case. 


In this connection, Mr. T. R. Mani, learned Counsel for the ap t, cited 
the decision in Narayan Krishnan v. Kunjan Krishnan. The facts in the decision 
are more or less similar to the facts of the present case. In the above decision, 
the plaintiff was an auction-purchaser in execution of a decree obtained by the 
defendant against a third party. After purchase, a fourth party sued the plaintiff 
alleging that the property was his, and not that of the judgment-debtor and got a 
decree. The plaintiff then sued the defendant to recover the poenas money. 
The defendant, among other things contended that there was no fraud on his part 
and that the plaintiff was not entitled to the purchase money as there was no 
ment on defendant’s part to refund the purchase money if the title failed. The 
Munsif gave judgment in favour of the plaintiff, but the Zilla Court on appeal 
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reversed the same. On special appeal to the High Court, the plaintiff argued that 
AEIR by the vendor fails, the purchas. r isin natural justice, entitled 

shot sar the person who brings about the sale. The High Court held 
sate ike Taie of a Nani co Whe Eet hae eE will seta toi ths 
purchaser the money, if that title proves defective, the purchaser cannot maintgin 
a suit against the vendor. In Strkar v. Narayanan Krishnan’, single Judge of the- 
Travancore High Court has held that: 


‘A vendee of immovable property, of which he has been dispossessed by a 
third cannot sue his vedor for the purchase money, in the absence of a 
-~ covenant for title, unless fraud or misrepresentation be brought home to the 

vendor.” : 


In Achuthan v. Sosa, a Full Bench of the Travancore High Court has held 
that: 3 
E I ERA PE EIEN PEE E E E be taken to have 
contracted for, and accepted, only ee EEE ee ee 
sold and nothing more, and that the vendees have no valid defence to c present 
suit,” 


In the above Full Bench decision, the Travancore High Court has elaborately 
discussed all the case laws including the decision in Gajapathi v. Alagia*, and has 
aes kr eC g 


That before the enactment of the Conveyancing Act of 1881 in England, 
nas ransfer of Property Act in British India, the rule of caveat emptor applied 
` in regard to sale, where the vendor had acted bona fide and has not been guilty 
ESTE eae eee ne Oran eee eee 


~ la mas the implied covenants imported into sales by the Transfer of Pro- 
1882, section 55, clause 2) (1) sem to be absolute and 
' ond the implied covenants English enactment. 


(3) r E a a is in favour 
._ of the position that the rule of caveat emptor is applicable to sales, law 
the same as that which existed in England and India before the introduction 
the statutory provisions above refi to; and 
(4) That consequently no absolute or qualified covenant for title can be 
. ipso facto imported into or implied in a sale deed executed in this State.” ~ 


After propounding the above said four principles, the nes Justice, in staat 
Full Bench decision, held that: 
fo ihe aboye anaoa 5 e grekent cases iea 10 cue clear 
- that er ibit-1 sale-deed, the vendees must be taken to have contracted for 
and did accept only such title as the vendor had in the properties sold and nothing 
more and that in the absence of a covenant for title in Exhibit-1, the déeindant 
- vendees have no valid defence to the present suit.” 


Agreeing with the conclusions arrived at by the Chief Justice, Sesha. Aiyar, 
concluded his opinion by stating that: yan, J., 
“ I have stated enough to'show that the rule embodied in section 55, clausd 
(#) of the Transfer of Property Act has not been recorded as a rule of universal 
equity in other jurisdictions; and in the view, therefore entertained by this Court, 
that in the absence of express warranty, no covenant for title can be implied in 
sales, and that where there is no express warranty of title, and in the absence of 
fraud or misrepresentation, the purchaser in the case of executed sales cannot be 
l TS agan (Ho cona uni i A i aaie Panor une o oe i 
sound or inequitable. pellant has not, as pointed out in the order of 
ee ud or misrepresentation and if there is no implied 


. 1 TLR. 8. -3e (1886) ILR. 9 Mad. 89. 





the learned Chief Justice in dismissing this second appeal with costs.” 

The next case cited by Mr. T. R. Mani is Chidambarathanu Kolappan v. Kuttalam 
Pillai Arumukhom Pillai}, ‘This is also a Full Bench decision of the Travancore 
High Court, In the above said case, following the decision im Achuthan v. Sosa, 
it has been held that the Court is not able to find any limitation that the rule ics 
ay eae the consideration has failed in only. Another case cited by Mr. 
T. R. Mani, is Gowrikutiy Amma v. Aiyappan Pillai*, and in this decision it has been 
held that ‘‘ under the law in this State the vendee cannot seck relief on the basis 
of any implied covenant for title and in the absence of expres covenant, he must be 
pene a DaT intended to take what title the vendor had and nothing more.” 

next case cited by Mr. T. R. Mani, learned Counsel for the appellant is Velu 
Asari v. Chathaiyan Asari*, wherein it has been held that: 

.**....80 far as this State was concerned the weight of authority was in 
favour of the position that the rules of caveat emptor was applicable to sales, the 
_ law being the same as that which existed in England before the ` i 
Act of 1881 and in India before the Pransfer of Property Act, 1882 and that conse- 
quently no absolute or qualified covenant for title could be ipso facto imported 
into or implied in sale deeds executed in this State.” 

The next case cited by Mr. T. R. Mani, learned Counsel for the appellant, is 
Avira v. Ramakrishna Pillai*, wherein it has been held that: 

““ The principle of caveat emptor applies to sales in Travancore and no absolute 
or qualified covenant for title can be imported in a sale deed. Unless the error 
is due to a fraudulent misrepresentation by the vendor, or amounts to a breach 

of warranty contained in the sale deed the vendee cannot claim any compensa- 
tion.” 

The decision in Ananthanarayana Iyer v. Subramania Nadar*, is also to the same 
effect as stated above. In Oxwseph Varkkey v. Ouseph Chacko’, though the Court 
has accepted that the principle of caveat emptor only applies, it granted the refimd of 
the sale price for item No. 2 in that case on the ground that there was fraudulent 
aaa a aad a ca ca 
apply. 

Oe ae case Sted by Me T K Maat earned Tonn ee 
Mad. Abdullah v. N. Krishnan®, In this Bench decision, in has been that: 

“* As far as Travancore was concerned ihe rle of paseal Ce NE apa 
cable to sales of immovable property when the vendor had acted bona fide an 
not been guilty of fraud or misrepresentation and had given no covenant for 
title in the sale deed. The law was the same as that which existed before the 
enactment of the Conveyancing Act of 1881 in England and of the Transfer of 
Property Act in British India. Consequently no absolute or qualified cove- 
nant for title could be ipso facto im into or implied in asale deed executed 
in the State. In the absence therefore of a covenant for title, it was only when 
the seller knew that the representation that he made in the sale deed was false 
and on the strength of that representation he received consideration for the docu- 
ment that the principle of caveat emptor did not apply.” 


_ In the above decision, the learned Judges of the Kerala High Court have held 
on the facts of the particular case that: 
‘* The representation as to title made by the vendors, was made recklessly 
or with groes negligence and they could not escape the charge of fraudulent 
isrepresentation and the vendees would be entitled to claim consequential 
remedy by way of damages.” 


"1. 14 TLJ 432. 5. (1945) TLR 615. 
2 2TLI 151. 6 MA TLR 861. 
3. Z2 TLJ 299. 7. AIR .1953 TC. 236. 
4 27 TLI. 1. 3, ALR. 1958 Ker. 322. 


the present case, only old law will prevail and at that time the Transfer of Property 
Act was not extended to this part of the State wherein the case arose. I do not 
think, it is necessary to go into that question since there is no dispute as regards 
the fact only old law will apply to the present case and not the Transfer of Property 
Act. A tae Ve TIE oe te SO a 

tion Act cited by Mr, T. R. Mani for the said proposition. It is sufficient for the 
purpose of the present case to quote section 2 and su sub-section (c) of the Transfer 

E The section reads as follows: 


ee E ee ee NA 
DEE ee nc ee ee T 
` extent therein mentioned. But nothing herein contained shall be deemed to 
affect: 


(by. anaa OERE A AA Raia EE E A rete E eats 
- (c) any right or liability arising out of a legal relation constituted before this 
Act comes into force or any relief in respect of any such liability.” 


Mr. Balasubramanian, learned Counsel for the respondent, was not able to 
ab e ered t the decisions cited by Mr. T. R. Mani, learned Counsel 

the appellant a aot Me Balasubramanian has to accept that the law-that 
prevailed at the time when the transaction involved in the suit took place was that 
enunciated in the decisions cited by Mr. T. R. Mani. But Mr. Balaubran anian 
argued that in the absence of positive law, we have to apply the principles of good 
conscience and equity and that strict doctrine of English: Law Ade ok to the real 

property should not be applied. For the said Balasubramanian 
e upon the decisions Inv Gajahatlé y . Alagia, Borah Al “lly Khan Abdool Azesz*, 
Krishna Shetty v. Gilbert Pinto?, and Nandeo Lokman Lodhi v. Narmadabai*. 


As far as the decision in Gajapathi v. Alagia’, is concerned, a Bench of the 
Travancore High Court has discussed the same elaborately in Achuthan v. Sosa’. 
After elaborately discussing the said case, the Travancore Tigh Court has come to 
the conclusion that as far as the transaction in that part of the State is concerned, 
the principle of caveat emptor will only apply. Further in Gajapathi v. Alagia?, 
it has been held that the transaction was fraudulent one and as such, the con- 
clusion was different. As far as the decision in Dorab Ally Khan v. Abdool Azesz*, 
is concerned, it is a case where the sheriff sold the property outside his jurisdiction 
ne oe there was a total failure of consideration. In that case it was held that 

ae bhatt money has to be returned to the purchaser of the pro Hence 

in the present case. As far as the decision in Krishna Shetty v. Pinto’, 
is concerned, ioe sot ed ak ee ye ee ee 


- In Kanshi Ram v, Jaimal Singh’, the Lahore High Court has applied the prin- 
ciples of cavear emptor and held on the facts of that particular case that there was 
total failure of consideration and that the principles evolved in section 55 (2) of 
the Transfer of Property Act alone will be applicable. As far as the present case 
is concerned, I do not think that there is total failure of consideration and hence the 
said decisions cited by Mr. Balasubramanian, learned Counsel for the respondents 
cannot apply to the facts of the present case. In Exhibit A-1, sale deed, executed 

by poe sleds in favour of P, Devadasan Nadar, I do not find any covenant 
ind purchaser nor any miisrepresentation or fraud in executing the 
sale deed. Whatever right, the vendor got through the Court sale, the vendor 
has conveyed it to the purchaser. The purchaser, as a matter of fact, took all that 
the vendor purchased in the Court auction and hence it cannot be anig that atinae 


1. (1886) ILR 9 Mad. 89. 4. (1953) SCJ : 953) SCR 1009 : 
2. (1877-78) 5 tA 116 (1953) 1M LJ 1: eat 
3 19) ILR. 42 Mad. 654 ; H MLJ. 3. 2 TLJ.1 
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was failure of consideration in the present case. Nor can we say that there was any 
misrepresentation or fraud on the part of the vendor under Exhibit A-r. The 
catena of decisions cited by Mr. T. R. Mani, learned Counsel for the appellant, 
accepts that in that part of the State, the principle of caveat emptor wai in vogue. 
Once that position is accepted and when it is that the principle of caveat 
enpior was in vogue for generations together in that part of the State, it is futile 
on the part of the learned Counsel for the respondents to invoke the principles of 
equity and good conscience for arriving at a different conclusion than what was in 
vogue in that part of the State. 

To counteract this argument, Mr. T. R. Mani, the learned Counsel for the 
appellant, cited the decision in Dula Singh v. Bala Singht. The facts of the case 
pera acetate onda welts One D purchased a house from one B who 

the same at an involun sale. S tly one K got a decree 

of the house belonged to K. thus having” deprived of that half 

med B for the recovery of the price which he had already paid to B. The Lahore 
High Court held that: f 


“ As T. P. Act is not in force in the Punjab, its in deciding points 
of equity are a fied be ihe Ponial Courihes cunt eae bareiec it cou 
tion on the Courts to so use the Act as if every particular detail of it was the 
w of the province. The question whether the broad principle contained in 
eoon Se ie) 8 ome rr oe particular case depends upon the facts of that 
case. knew exactly what he was buying, i.e., property purchased B at 
a forced sale. He must have known that B was conveying merely what he had 
acquired at the auction and that he D was to stand in the shoes of B as 
in an involuntary sale. Therefore equity did not demand that the Court should 
predurie B to have coveaanted hr HUR 
The facts in the present case are the same as the facts reported in Dala Singh v. 
Bala Singh?. Hence it can be safely held that as far as the present case is concerned, 


the principle of cawat emptor alone will apply. 


I am not convinced with the ent of Mr. Balasubramanian, the learned 
Counsel for the respondents, to the effect that the sale includes a contract and hence 
it is to be construed that the nt or male ts nieka eve: a Die cu 
tion of conveyance. On that ,» Mr. Balasubramanian argues that there is a 


failure of consideration inasmuch as the ent to sell is still subsisting and there 
is failure to convey the property. in age from the facts of the present case that 
it has passed the stage of the agreement to sell and the complete conveyance has 
been made in t of the property. I have already discussed as to the nature of 
the sale deed ibit A-r, and hence it cannot be construed that the vendor in 
Exhibit A-1 has covenanted to indemnify the purchaser from any lows. It is pure 
and simple that at the time when the purchaser got the property under Exhibit A-1, 
he got it with open and the principle of caveat alone was applicable at 
that time. ee Singh v. Nageskwar Prasad*, the Full Bench of the 
Allahabad High Ceart tgaeiey eet that 

‘* there is a clear distinction between a contract which still remains to be per- 
formed and specific performance of which may be sought, and a conveyance by 
which title to property has actually passed.” 

Finally, Mr. Balasubramanian argues in respect of the assignment of the’ 
usufructuary mortgage and states that this sale stands on a different footing. He 
states that it is an assignment of a debt. From the discussions I have stated above, 
I do not think that it is different from the other part of the case wherein it has been 
clearly stated that only the principles of caveat emptor apply. 

After considering the facts of the t case and also.the principles enunciated 
in the decisions cited by the learned Goon for the appellant, I am convinced 
that it is a clear case wherein the principle of caveat emptor has to be a Si In 
these circumstances, the present second appeal is allowed and the suit filed by the 
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plaintiff is dismissed. In the circumstances of the case there will be no order as 


to costs. No leave. ` 
S.V.J. Appeal allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
; Present :—Mr. Justice K. 8. VERKATARAMAN. i 
Ponniah Nadar and others - -- Appellants* 


v. 

Chellian Nadar and'others seat A Respondents. 

Madras Hindu Religious and Charitable Endowments Act (XXII of 1959), sections 
63 and 108—Scope—Dispute between private parties relating to certain temple and tts 
propertiss—Suits for recovery of possession of the properties, if maintainable in a civil 


It is true that initial jurisdiction to determine the question whether a temple 
and its properties constituted a lic trust lies with Deputy Commissioner 
under section 63 of the Act of 1959. It is also true that under section 108, 

` no suit in respect of the administration of a religious institution can be instituted 
in any Court except in conformity with the provisions of the Act, But, not- 

_ withstanding section 108 of the Act, where the dispute relating to a temple was 
only between two private parties and the H. R. and G. E. Board was not directly 
concerned, the civil Court had jurisdiction to try the suit. 


Appeal against the Order of the District Court, Kan i at Nagercoil, 
dated gth October, 1967, and made in A.S. ee 1967 (I.A. No. ae 1965 in 
O.S. No. 11 of 1965 on the file of the Court of the Subordinate Judge, Nagercoil). 


T. M. Srinivasan, for Appellants. 
S. Padmanabhan, for Respondents. 
The Court made the following 


Orprr.—This is an appeal against the order of remand passed by the learned 
District Judge of Kan i in A.S. No. 38 of 1967 on his file remanding the 
suit O.S. No. 11 of 1965, on the file of the Subordinate Judge of Nagercoil, for trial. 
The suit was dismissed by the learned Subordinate Judge on a preliminary point 
that the Civil Court bad no jurisdiction to try the mit. e decision was reversed 

the learned District Judge, who has held that the Civil Court has jurisdiction, 
c question, therefore, for decision is whether the Civil Court has jurisdiction to 
try the suit. The question arises under the following circumstances: 


The suit was aleo DY ee that a certain temple known 
as Bhadrakali Amman Temple and its properties constituted a public trust and for 
recovery of possesion of the properties from the defendants. c plaintiffs all 
that they were the only constituted trustees. Earlier ings under section 
145, Criminal Procedure Code, were resorted to. In these proceedings, it was held 
that the defendants were in possession. That order was passed on 25th September, 
1963. The plaintiffs wanted to get rid of that order also and urged that also 
asa reason for saying that the Civil Court had jurisdiction. 

- The contention that. the suit was not maintainable in a Civil Court was raised 
by the defendants by an application, I.A. No. 485 of 1965, invoking sections 63, 
69, 70 and 108 of the Madras Hindu Religious and Charitable Endowments Act, 
(XXII of 1959). Section 63 of the Act says : ; 

tt Subject to the rights of suit or appeal hereinafter ided, the Dery 

Commimioner shall have power to inquire into and decide following isputes 

matters:—-(a) whether an institution 1s a religious institution.” 


_—— 


"AAO. No. 384 of 1967. : 10th March, 1969, 
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Section 69 of the Act provides for a right of appeal to the Commissioner against 
the order of the Deputy Commissioner. Section 70 provides for a suit in the 
Court (defined as the Subordinate Judge’s Court in the area in section 6 (7) (#) 
of the Act) within ninety days of the receipt of the order of the Commissioner. 

Section 108 says: i 

‘* No suit or other legal proceeding in respect of the administration or manage- 
ment of a religious institution or any other matter or dispute for determining or 
deciding which provision is made in this Act shall be instituted in any Court 
of Law, except under, and in conformity with, the provisions of this Act,’ 


defined in the Act, that is to say, was a temple in which the ic had a right of 
worship. The case of the defendant was that the temple was not one in which the 
public had a right of ip and that it was, what is loosely termed, a private 
to 


ty issioner, 
only thereafter, file a suit under section 70 of the Act. It is said that section 108 
of the Act forbids the plaintiffs coming to Court straightaway. : 


As a matter of detail, it may be stated that it is pointed out by the plaintiffs 
in their counter in I.A. No. 485 of 1965, that the petition, O.A..No. 8 of 1964, has 
been filed by some other villagers, and not by the plaintiffs in this case, and that the 
plaintiffs in this case are only respondents in the said O.A. No. 8 of 1964. But 
that does not affect the question we have to decide, because the contention of 
the defendants (. ts before me) is that i ive of the circumstances 


The question need not be considered elaborately because there is a direct 
decision of a Bench of this Court in Avisomma v. Kunhalil, ing the decision 
of Rajamannar, O.J., S.A. No. 1396 of 1948. That was no doubt a decision under 
the Madras Hindu Religious Endowments Act (II of 1927). But, as we shall 
ace, eh, malts ial Peano ee Ey eee eee arene 
the present case. The question before Rajamannar, C.J., arose out of a suit filed 
for redemption of some items of es which ori belonged to a certain 
Devaswom. They had been d to the Kooth th itti tarward. The 
Koothambath Koyitti tarward sub-mortgaged the properties to one Ayyammad 
in or about 1923. Later in 1930, Ayyarnmad executed a consolidated kanom deed 
including some other items. Devaswom conveyed the six items of i 
in 1943 to the laintiff in the suit O.S. No. 513 of 1948, on the file of the District 
M af Kuthyparambe, second i 


pe ee ee aree, Basing on this 

ce, the plaintiff `the suit for redemption orae er 3. 
(ee wen steal ws ta eae gee intiff had no ti ar aa 
The argument was based on the contention that De was a temple within 





the meaning of the Madras Hindu Religious Endowments Act (II of 1927), and that 
De ee en a ee 
sanction of the 7 ipsa ug psa ate pare I pb under section 76 of Act 
(UI of 1927). It was , necessary to decide the question whether there was a 
temple as defined in the Act. On the evidence, Rajamannar, C.J., bad no hesita- 


„e 
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tion in agreeing with the Courts below that there was a temple in the sensé that the 


1927, the plaintiff had no title. It was, however, before him that the ques- 
tion whether there was a temple could not be gone into by the Civil Court at all 
and that had to be decided only by the Hindu Religious Endowments Board under 


section 84 of the Act. The section ran thus: 


die. TA ee pa eer sae a ore GT 
in this or whether a temple is an excepted š dispute 
be decided by the Board. y 
2. Any affected by a. decision under sub-section (1) may, within 
one year, apply to the Court to modify or set aside such decision; but, subject 
to the result of such application, the order of the Board shall be final.” 
`i Incidentally, it may be stated that the above section was amended by Act 
(X of 1946) ituting the following (so far as is material) : i 
(1) If any dispute arises as to — f ; 
(¢) Whether an institution is a math or temple as defined in this Act, 
(B> -helewehatsnkt e wads . 
(a ivan Cee ans EATS. such dispute shall be decided by: the 
` and no Court in the exercise of its Original jurisdiction shall take i 
of any such dispute.. . 
(2) Any peron affected by a decision under sub-section (1), may, within 
six months, apply to the Court to modify or set aside such decision.” 


A right of appeal to the Court was provided. The contention as urged 
before Rajamannar, C.J., and way in which he repelled it, appear from the 


passage: r3 
. ©The argument of Mr, Achuthan’ Nambiar for the t if I under- 
stood him aright, was that whenever there was any dispute any parties 


.in any connection as to whether a particular temple was or was not a temple as 
ee ee aa ee and l wal oly 
the Board that was competent to decide it. According to this argument it did 
not matter that one of the parties to the dispute was or was not the Board itself, 
When I asked him what ical result would follow from such a state of law, 
that is to say, what should happen if incidentally in a suit between the parties 
this question arose, learned Counsel was unable to give a satisfactory reply. At 
one time he suggested that the suit must be dismissed if it was n to estab- 
lish the fact that a temple was a public temple. At another time he said that the 
question should be referred’ to the Board. I am unable to see under what pros 
vision an ordinary civil Court, say a Munsif’s Court, will have jurisdiction to 
- make a reference to the Board compel the Board to take up the matter on 
file and submit its decision to the Court. It may be that the Board in a parti- 
cular case may not at all be interested in deciding the dispute.’ Apart from any 
-- consideration of practical difficulty, I am clearly of opinion that on a reasonable 
construction of section 84 the contention of the respondent is untenable. I 
© think that the dispute referred to in section 84 is a dispute between the trustees 
- ofan institution, on the one hand and the Board on other. In such a case 
the Act specially provides that the dispute shall be decided by the Board in the 
first instance and it is only thereafter that the District Judge is given the right 
- to set aside or modify or confirm such decision. It will not be open to an aggrieved 
n to file a suit against the Board for a declaration that a icular temple 
wet a Enpe Wooa ee ee ee e Board had no 
jurisdiction m respect of it. e jons relied upon by learned’ Counsel for 
the respondent support him only thus far.” ’ me a 


It is not necessary to quote the rest of the passage. 
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The above decision was affirmed by the Bench (Govinda Menon and Rama- 
swami, JJ.) in Amsomms v. Kunhak},: 


“We with the learned Chief Justice that a Civil Court has jurisdiction 
- to decide w a particular institution is a public temple or not when such a 
question arises incidental, to other disputes in thecase before the Court.” . 


Against that view, it appears to have been pressed before the Bench by the 
learned Come ior Pie appelait that there t be a conflict of decisions between 
the view expressed by the civil Court in a litigation p between two private 
Pa ee ee ee the Board and 

the parties, This argument was repelled thus: 


“ When once this Court agreeing with the Court below, holds that the insti- 
‘ “ tution is a public temple, it is next to an impossibility that the Hindu Religious 
Endowment Board would come to a different conclusion in order to create con- 
flict of decisions. We are in entire agreement with the observations of the learned 
Saas e aad ata mot neces, a ue sesame give ay hia he 
Jeg 


"Tt will thus be seen that in deciding the title of the plaintiff in that case to 
redeem, it was necessary to decide the question whether the institution was a temple 
(in which the blic had a right of worship) and notwithstanding section 84 of 
the Act, iccwas held that because the dispute aas odiy bewween ee 
and the Board was not directly concerned, the civil Court had : 
me SEE th Meret oP Cals Wier, (A) har there ls nas PAo Be ARE 
ordinary civil Court can make reference to the Board and compel the Board to 
submit a decision to the Court and (2) that the Board may not be interested in 
deciding the te. In view of the reasons, the learned Chief Justice held that 
section 84 woul operate as a bar only when the Board itself was interested in decid- 

ing the ion. I respectfully adopt these reasons and I would add that one 
cond ie lap at ear pac gj peeere Hee Oe a 

i; in rs initial jurisdiction 
eee comnts ore Ge eed aie Bd ee oae 
in the matter. The Board’s d should not be tied where the Board itself wants 
to initiate action about a particular institution, and, therefore, the Board is given 
initial jurisdiction capes eg ang! ams its decision is subject the result of 
a suit, but no stay has to be granted by the civil Court. The provision against 
stay itself fortifies the view that where the Board is concerned, its hand should not 
be fettered and conversely, where the Board is not concerned, there is no reason 
the ordinary civil Court cannot decide the dispute. It only remains to point 
out that the provision in the present Act, See ee are 
similar to the ions in section 84 of Act II of 1927 ce the reasoning of 
the Bench me. 


The decision of the learned District Judge is, therefore, right, tho h a reading 
of his judgment shows that he has missed the real point of the Ben Bench decion. It 
is unnecessary to refer to the other decisions De before me. ‘Similarly, it is 
not to go into the other question whether the ‘plaintiffs had necessarily 
io come Gattis ciel Gourt because of the order pa: ande section 145, Criminal 
Procedure Code, in favour of the defendants. ‘It is enough to note the contention 
of the plaintiffs that Article 47 of the Schedule to the itation Act of 1908 
prescribed a iod of three years to get rid of an adverse order under the Code 
of Criminal ure. 

is acco dismissed, but without costs. Leave to appeal is 

that there 


ihe for. is a Bench decision on the point, about the-correct- 
ness of of which T have ttle doubt, leave is declined. I would only add that I under- 
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stand the observations of the Bench to recognise that the decision betwee 


ies will not be res judicata against the Board, but that as a matter of 
es unlikely that the Board will come toa different conclusion. 
VME. —— Atp 


IN THE HIGH COURT OF JUDICATURE AT MADRA 
Presarr :—Mar, Jusros S. Garmaan. 


Khadar Basha ee 
v. 
K. Manickam R 
CE ey Coe O R a e A si on ni 
promissory note—Plaint returned—. Oks ited al 
Ge cs Cie herd ate dak of ete ooh of the 


baad. {f sustainable. 


Tt is open to a plaintiff to amend the plaint based on an inmafficien 
promissory note in order to convert it into one based on the loan anc 
is bound, haviog allowed the amendment, to decree the claim, ifit i 

- in order, although on the date when the amendment was prayed fo 
was time-barred. ` 


Petition under section 25 of Act IX of 1887 praying the igh Oot 
the decree of the District Munsif of Erode in S.C.S. No; 532 of 1 


T.S. Rangarajan, for Petitioner. 
' So Mohan, for Respondent: >. 
‘The Court made the following 
OrorRr.—This revision petition is directed against the decree and | 
of the District Munsif, in S.C.S. No. 532 of 1967. On 25th M 
the petitioner herein filed the suit on the foot of a promissory note dated s 
1964, and it was stated in the original plaint that the respondent-defen 
loan of Rs, 300 from the petitioner and executed a promissory note on < 
1964, | PE promising to pay back the principal and interest on demand, and, 
action column, it was merely stated that the cause of action arose on 
question in a village within the jurisdiction of the Court. On goth Marc 
ee ee ee ee eee 
ciently stamped promissory note. On igth gpi 1967, the plaint was : 
with the fo endorsement : ‘‘ As the d ocument is insatlicten tly st 
suit is filed on the original cause of action.” 


No plea of limitation was taken in the written statement and it 
alleged that no money was actually borrowed under the promissory n 
rident-defendant took on lease thatched shed of the petitioner on | 
1964, ata monthly rent of Rs. 21 and paid an advance of Rs. goo on tt 
that the promissory note was executed in order that the petitioner o 
any damages that he might incur in case of any dispute over the lease 


The Judgment shows that, in the course of the trial, a i 
raised, evidently by the respondent that the date of the cause of action 
was.3oth March, 1964, and that, as the cause of action for the suit was c 
a eae ang Lt at eee and the learned trial Judge hac 
as the plain was originally based on the promissory note was: 
Se as Cs barci or (he cial oan Ply ai 13th April, 1967, and 
was filed with the present cause of action on 13th April, 1967, the suit 
by time. 

It is contended, by the learned Counsel for the petitioner, on the 
Maung Po Chein v. C.R.V.V.V. Chettiar’, that all the terms of the loan £ 





*C RP, No. 499 of 1968. 31st ] 
L ‘ALR. 1935 Rang. 282 
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the original plaint and that, as the only omission was in not ing for a decree 
based on the original contract of loan alternatively with a prayer Sor a decree based 
on the promissory note, no amendment was necessary as the petitioner was 
entitled to succeed as on the contract of loan itself. While accepting the 
principle enunciated in this decision, I am unable to say that the original plaint in 
this case contains all the terms of the loan. The only ion in the original plaint 
regarding die idan Ja that the e-aporiicat took = Iban of goo from the itioner 
oa o Maret saeq.randl nothing MOCI and a feading Of tlie eaid platnt ows that 
aa the inautticientle stamped ooo nots Whih ‘conta itied ull the taral 
the transaction, namely, the amount to be repaid, the rate of interest and the time 
of repayment, nor is there any allegation to the effect that the promissory note was 
taken only as a collateral security or as a conditional payment. I am therefore clear 
that this suit based on the original loan cannot succeed in view of the decision of a 
Full Bench of this Court in Perumal Chettiar v. Kamaskhiammal, 


I am however clear that the order of dismissal cannot be supported. Admittedly 
the plaint had not been registered and numbered ; and normally corrections made 

e plaint before that stage would date back to the original presentation of the 
plaint. In the second place, I am equally clear that, having permitted the petitioner 
to amend the plaint on goth April, 1967, so as to rest the suit on the loan, it was 
ee e e a the plea of limitation and 
dismiss the suit as time-barred. 


it tacts hak An cases where Hach i alse Been are brought on 
Dee occas aad rune are cane suit, the period of limitation in so far as 
fam ie date of pertics are concerned, is Seckionedioaty kon the date and act 
fe heel E t. a otherwise in the case of suits 

originally on an insufficiently stam promissory note and subsequenti: 

Sr SE be ee ta ETE oanad toad 4 


In E.B. Commercial Bank Lid. v. Surendra Narayan Sha?, the High Court in first 
peal allowed an amendment of this kind and on such amendment decreed the 
elat, and this was in accordance with the rule that, in such circumstances, amend- 
ment may be allowed in special cases under Order 6, rule 17, Civil Procedure Code, 
where the defendant is not prejudiced ; and the Court acted on the following 
observations of Lord Buckmaster of the Privy Council in Charandas v. Amirkhan?: 


Though the power of a Court to amend the plaint should not as a rule be 
eet Ghee es O ke aoe bord a iata lead a t which has 
accrued to him by lapse of time, yet there are cases, ses for example, Mohammed 
Zahoor Ali v. Rutta Koert, where such considerations are outweighed by special 
circumstances of the case.” 


Derbyshire, C.J., who delivered the Judgment of the (Calcutta) Court was of 
opinion that the claim on the loan itself’ was not raised through some blund 
on some lawyer’s part and thereby the plaintiff’s clear rights were Coan at 
that the defendants would not be prejudiced in the defence which was a total denial 
of the whole transaction. 


In the Official A signee, Madras v. Kubpuswami Naidu’, PE Court 

has held that, since the defendants (in that case) could not allowing 

an amendment of the plaint, a de i ea hen eia ae 

Fewards the privalo , the original debt could be sued upon irrespective of the 

i ste and tat aid mot appear that the dekad in could eve auy pout. 

bie dence to that da raye che ane sought: namely, discharge which had been 
negatived. 








1. ILR. ge (1938) 2 MLJ. LA. 255: 39 MLJ. 195 (P.C). 
19; AIR fas 4. (186) 11 MIA. A abs: 
DC LR. 1936 Mad. 785. 
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The law is therefore clear that it is open to a plaintiff to amend the plaint based 
on an insufficiently stamped promissory note in order to convert it into ane based on 
the loan. and the Court is bound, having allowed the amendment, to decree the 
claim, if it is otherwise in order, altho on the date when the amendment was 
prayed for, the claim was time-barred. f 

These two cases clearly imply that, an amendment allowed under Order 6, rule 
17, Civil Procedure Code, in cases where the plaintiff seeks amendment of the plaint 
based on an insufficiently stamped promissory note into one based on the original 
Ioan, will relate back to the date of the presentation of the original plaint. In this 
case the trial Court should be deemed to have approved of the amendment of the 
plaint by registering it as a suit, after the petitioner represented the plaint on 13th 
April, 1967, with the amendment showing that the loan was taken in the morning, 
that the i note was. executed in the evening on goth March, 1964, as a 
scchtity De the Ian sad that the cause Gf ection i based oa the loan. 

In the result, the civil revision petition is allowed and the order of dismissal 
passed by the District Munsif in the suit $.C.S.No. 532 of 1967 is set aside. The suit. 
will be restored to file and disposed of according to law on other issues, There will 
be no order as to costs. . . . 


V.MLK. , ———— Cwl Revision Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Jostion A. ALAGIRHWAMI. 
“The Management of Natesan Transport (P.) Ltd. .. Petitioner * 


v. , i ; 
"The Presiding Officer, Labour Court, Madurai and another ... Respondents, 


Minimum Wages Act BES r g ea and Minimum Wages (Madras) Rules (1953), 
rules 24 and 26 (1) and Motor Transport Workers Act of 1961), sections 13 
and 26— Tr. worker—Wages for overtime—? where section 26 of Motor 
Transport Wi Act is inapplcable—Remedy of worker. 

' ‘The rate of payable for overtime is the same as under section 26 of the 

- Motor Transport Workers Act, 1961, as well as under the Minimum Wages Act. 

But while under the Motor Transport Workers Act the maximum number of 
hours for which an employee may be asked to work without liability on the 

of the empl er to pay overtime wages is 8 hours, under the Minium Wages 
ere ules, 1953, it is nine hours, To that extent that the former Act has now 

id down that overtime wages is payable for hours worked in excess of 8 hours a 
day that provision will govern overtime wages will have to be paid for hours 
_ of work in excess of 8 hours a day. ; 

On facts: As section 26 of the Motor Transport Workers Act, 1961, makes no 
provision for cases of overtime worked beyond ten hours a day or in circumstances 
not covered by the first proviso to section 19, the matter will have to be governed 
by the Minimum Wages Act and the rales Hamed thereunder and the sevond rea: 

ent would be entitled to claim overtime wages for hours worked in excess of 
hours a day. But this can be done only by a proper application made therefor 
under section 20 of the Act within six months, from the day on which the minimum 
‘wages became payable. - E i 
__ Petition under Article 226 of the Constitution praying the High Court to issue a 
writ of certiorari calling for the records in.claim Petition No. 545 of.1966 and quash 
the order therein. i ' 

-` O.V. Baluswami and O.V. Natésan, for Petitioner. i a 

C. Harikrishnan,-amicus curiae, for Respondents. 


* W.P. No. 1142 of 1968. ' Sth Fobruary, 1970. 
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Cen chin pea ie ur in O.S. No. 268 of 196 wd obiained a 
decree for Rs. upapa: The oud ve cwdeut Ried a cae tition 
Court, Madurai, te Rie a) ob he today rey capac 
Rs, 5,448.65 under the foll 

i, Three months pay for dima fram service without notice; 

2. Arrears of wages; ; 


3. Diference in wages between the wages payable under the Minimum Wages 
jie en ere 


4. Bonus; 
5. Medical leave wages ; 


6. Wages for weekly holdiays ; 

7. Overtime wages fòr plying Neiveli to Kumbakonam for 14 months having 
worked for 15$ hours per day ; and 

8. Another sum as-overtime wages for 154 months during which he alleged he 
worked for 164 hours per day. 
The Labour Court held that he was entitled to claim under three heads : 

I. Pay for ‘the smonth.ot January, 1965 a sum of Rs. 553 

2. “Bonus of Rs. 80, and 

3. Overtime wages of Rs. 1,485. a 

Aa tad wa the E E E tile S AE E EE 
because both these items had been entered in the petitioner’s accounts and the second 
respondent had been given credit therefor and it is for the balance that the petitioner 
filed the suit already referred to. The award of the Labour Court ignoring this 
fice ia Babie to be quashed as far asii part is concerned. 


As far as the overtime wages are concerned the evidence of the 2nd 
was to the effect that he was entitled to arrears of wages from 1st November, 1962 
till 26th January, 1965, for having worked in excess of 8 hours a day, the running 
time for Neiveli being 12 hours a day and from 5 A.M. to 10 P.M. for other routes, 
This evidence was too on w any claim for overtime wages could be based. 
But as far as the per od of 19 months during which the second respondent worked on 
dhe Kumbakonaim Newell route is concerned, there. was the evidence of M.W. 2, 
Narasimhachari. ‘His evidence shows that the second respondent must have worked 
for 11 hours, 32 minutes for three in a week, ‘There is no evidence with regard 
tle ee ore ah shee come foe ee ee one 13th months. 


‘The question, therefore, was what was. the overtime wages to which he was 
entitled. Under section 1g of the Motor Transport*Workers Act, 1961, no adult 
motor transport worker shall be required of allowed to work for more than eight 
saa aa a aa ala a The. i eee 
as soil 


#* Provided that where any such motor tr it Sacer ds engaged in the 
running of any motor transport service. on such long distance routes, or on such 
festive and o occasions as may be notified in the prescribed manner by the 
prescribed authority, the employer may, with the approval of such authority, 

- ‘require or allow such motor transport worker to work for more than eight hours 
ad et Oat poe een Wee O ee ee ere ee eee 
day and fifty-four hours in a week, as the case may be.” 

The second proviso is not relevant. Clearly the matter in this case does not fall 

within the first proviso because the extra hours were not done with the approval of 


+ 
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the prescribed authority. Even in such a case, the work cannot be for more than 
10 hours a day or 54 hours a week. Of course, in this case the total number of hours 
worked is 34 hours, » 86 Sa ee ee aor sonata 
being required to work beyond period of 10 hours a day has been contraven 
Sectina 6 of the Ack which deals with oveciase wages 1 as Sillows: 


‘t26. Extra wages for overtime: (1) Where an adult motor transport worker 
works for more than 8 hours in any day in any case referred to in the first proviso 
to section 13 or where he is required to work on any day of rest under sub-section 
2 pee 10 De ARD be carted (o Weta eae of twee Sis Only ae 

wages in respect of the overtime work or the work done on the day of rest, as 
the case may be, 

, (2), Where an adult motor transport worker works for more than, 8 hours in 
SY ny ee e ee oe aves to section 1 He sneer 

i io aE aA OF dis VOE orl at VGH Giese eee he eect 

(Whe an adlacet motor npr works fo work on ty 
day of rest under sub-section (2) of section 19, he shall be entitled to at the 
rate of twice his ordinary rate of wages in respect of the work done on day of 
Test. 

(4) For the of this section, ‘ ordinary rate of wages’ in relation to a 
motor transport means his basic wages plus dearness allowance ”’. 

As this case does not fall under the first proviso to section 18, or under sub-section 

2 of section 19, section 26 cannot apply. 
fe eespee E igh have been nde wk e a ces 
pe egg ela aren nego a ee ne ares 
of section 13. motor transport was Br witiathe abi de ca 
i alert cron The Minimum Wages for workers in Public motor transport 
been fixed under the provisions of that Act. Under rule 24 of the Minimum 
Wage Mads) Rl ne 1953, the number of hours whichs hall constitute a normal 


spy An ihe ceat anadili g hawt 
(b) in the case of a child 44 hours,” - 
Rule 26 (1) is as follows : 7 i 
“t When a worker works in an employment for more than 9 hours-on any day or 
-for more than 48 hours in any week, he shall, in respect of overtime work, be 
entitled to wages—(a) in the case of employment in agriculture including planta- 
- tions, at one and a half times the ordinary rate of wages; ‘provided that in the 
` case of plantations situated in the Kanyakumari District, the Shencottah taluk of 
=, the Tirunelveli District, thé worker shalt be entitled to wages at double the ordi- 
nary rates of wages.” 

Thus, the rate of payable: for overtime is the same as under section 26 
-f the Motor -T Workers Act, 1961; as well as under the Minimum Wages 
Act. “But while er the Motor "rangport Workers Act the maximaa number of 
hours for which an employee may be to work without a liability on the part 
of the em to pay overtime wages is 8 hours, under the Minimum Wages 

hus oy th eae To the extent therefore, that the former 

Se rk tas Geers asa SE he bse worked in excess of 
8 hours a day that provision will govern and overtime wages will have to be paid 
for hours of work in excess of 8 hours a day. As section 26 of the Motor bea ube 
Workers Act 1961, makes no provision for cases of overtime worked beyond ten 
hours a day or in circumstances not covered by the first iso to section 13, the 
matter will have to be governed by the Minimum Wages Act and the rules framed 
thereunder and the second respondent would be entitled to claim overtime wages 
for hours worked in excess of 8 hours a day. But this can be done only by a 
Proper application made therefor under section 20 of the Act within a of six 
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months, from the day on which the minimum wages became payable. This view 
of mine also finds support from a decision in Gurusharansingh v. Rewa Transport Service’. 


The wages payable to workers are still the wages fixed under the 
Minimum Wages Act. The application under section 20 of the Minimum W: 
Act will have to be filed within stx months of the date when the claim arose. 
Labour Court has not applied its mind to this aspect of the matter. What is more 
if the application is filed beyond the period of stx months, ee a o 
the Court that he had sufficient cause for not preferring the proceeding within the 
prescribed time and for the whole of the period of the delay, day’s delay has 
to be explained, as held by this Court in Gajendra v. Gandtban Bus i3, The 
Bee Wi, er ote Mare {O boalibwed aud it ii arordiaaiy Swe, with the 
result that the award passed by the Labour Court will stand quashed. Whether 
the 2nd respondent can take any further proceedings with to the matter or 
whether he can apply to have the delay excused and the whole matter considered 
ds novo, it is not necessary for me to say. I must thank Mr. Harikrishnan for the 
FERET ES a eaS dea cen 
the authorities on the subject. There will be no order as to costs. 


S.V.J. . ——— Petition ‘allooned 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Jona G. RAMANUJAM. 
M. Janakiram Naidu .. Patitioner* 
D. ° : 


T.R. Arumugha Mudaliar ` .. Respondent. 


Transfer of Property Act (IV of 1882), section 106 and General Clauses Act (X of 1897), 
R a re OE D A eee eee ay Af adiressog s family 
or seroanis, but by someone else, if a valid notics 


Evidence Act (I of 1872), section 114. 


. On the question whether the notice terminating the beset itioner, 
but received by one S who did not purport to receive the letter on of the 
addressee, Arion ed fora Vali SONEA tinder ection 106 of the Transfer of Pro- 


perty Act, 


Held: It is not necessary that a notice sent EERE E ERT a V 
delivered personaly to the lessee or to one of his or servants. Service by 
post being an alternative mode and the respondent having sent the notice as 
Pd inden geen 2 of the General Clauses Act, it has to be deemed that the 
service has, been duly effected. “The mere statement on oath by the petitioner 
that notice.had not been received by him will not rebut the presumption contained 
in section 11 of the Evidence Act and the deeming provision in section 27 of 
the General Act. | 


Petition under mation 25 of Rent Control Aot pra sie High Coari to revise 
the order of the Gourt of Small Causes a February, 
1969 and made in H.R.A. No. 2 eis ee C. No ae} 1967) on the: 


file of the Court of Small Causes (Sixth Judge), Madras 
U. Somasundaram, and P. Kothandaraman, for Petitioner. 


T.K. Rajagopalan, and A.R.. Fagadeesan, för Respondent, 
The Court delivered the following 


vogar :—This revision han been filed by the tenant against the ordet of 
eviction passed by the Rent nein aa Madras under section 10 (3) (a) (i).af 





1. ALR. 1966 MP. I DRU a 2 OO PMLI 32 : 82 LW, 484 : 
£ “CRB. No. 533 of 1969, ee ER 24th July, 1970. > 
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Madras Buildings (Lease and Rent Control) Act; 1960 and confirmed by the te 
Ay ah sper ct praia ee 78, ` Karaneeswarar Koil Street, Mylapore, 
Madras. Eviction was -on, the ground that the respondent (landlord) required 
the premises bona fide for his own use and oe eee 
of his own in the City of Madras and that he purchased the premises in question 
only with a view to occupy the same. The petitioner contested the petition on the’ 
ground that there was no relationship of landlord and tenant as between himself 
se the apes thar his teed was nly viih the borma guner and hatti niy 
event there was no noticé terminating the tenancy. The Rent Controller found 
that there.was the relationship of landlord and tenant as between the petitioner and 
the respondent, that the respondent bona fide required the premises for his own use 
and occupation and that there has been a valid notice terminating the tenancy as 
provided under section 106-of the Transfer of Property Act and hence ordered evic- 
`~ tión of the petitioner, On appeal, the‘appellate authority also held that there was an 
attornment by the petitioner in favour of. the respondent after his purchase and 


as he had purchased the eae ey tell Gate eons On. the 


is necessary but that even that such a notice is , he was satisfied 
that Exhibits P-2 and P-s, copy of the notice and the ent thereof, 
were sufficient to enable the respondent to seek eviction of the petitioner. In this 
pees ye a e n ee ee ee ‘before me was as to whether 


the requirement as to notice terminating the tenancy prior eit yy a clad ie 
tition was satisfied. The learned Comeet ior the betiianet did not challenge the 
Endings af tact awed ‘at by the Courts below Gat the cespondent ationshig 
premises bona: fide for his own use and occupation and that there was a ionship 
of landlord and tenant between the petitioner and-the respondent. ‘ 
As regards the question of notice, the Rent Controller referred to Exhibit P-2 
the office copy of the notice dated gist January, , 19675 sent by the Counsel for the 
E ey eee ee 
and calling upon the, petitioner to vacant possession by Ist’ i 
en aa E Pee DET aine NISE PE eee te Shanmugam 
had acknowledged the receipt of the notice on 11th February, 1967 and 
that it was probable that, in the absence of the itioner, some of his inmates might 
have received the of Exhibit P-2. the assumption that Shanm 
who has signed the ledgment, Exhibit P-3 was an inmate in the house of the 
petitioner the Rent Controller held that a notice under section 106 of the Transfer 
of Property Act was in fact-issued-to the petitioner. The appellate authority also 
ee ee eee by Shanmugam 
ent made on behalf of the petitionér ai it is of the view that unless 
the appellant (petitioner) had authorised somebody toreceive letters on his behalf 
Shanmugam could not have reccived the letter addressed to the petitioner. ‘On that 
view it held that the petitioner should be déemed to have received the'otiginal of 
ERDE T aand thig thee bar Deen Yee doties tamiang he teneney tade, 
section 106 of the Transfer of Property Act. oa 


The learned Counsel for the shcner contendi bette me that: while the Rent 
Conii proceed oa ic ba t Shanmugam who is said to have acknowledged 
the f Exhibit P-2 under Exhibit P-3 was an inmate ofthe petitioner’s house,- 
the appellate authority has proceeded on the basis that T. Shanmugam had the 

ite authority from the petitioner to acknowledgé the notice, the original of 
ibit P-2. It is pointed out that before the Rent Controller nq evidence was 
adduced on the of the mdent to show that Shanmugam was ah inmate of 
the petitioner’s or that he had the requisite UGR tos to acknowledge and 
that in the absence of any evidence it was not open to to-the Court, to. asmime: that 
Shanmugam was an inmate of petitioner’s house or that S had the 
‘site authority to receive the notice addressed to the petitioner, It is said that” the 
respondent has not examined the who delivered the notice to show under 
what circumstances the letter was over to Shanmugam, It is also said that 
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there is none with the name Shanmugam in the petitioners’ house and that the 
acknowledgment by De sale Some ai Bot be eal Ab eyelid pervs 
of notice on the petitioner. 


T E dy ary ey Se tlle asad tol ns bear aided an wea 
to the-petitioner at No. 78, Karanceswarar Koil Street and Exhibit P-s is the acknow- 
ledgment signed by one Shanmugham. Exhibit P-3 does not contain cither the 
initial of the petitioner or his address. The recipient is shown as Shanmugam and 
Fe ee en ee On ee On these facts 

the learned Counsel for the petitioner-contends that the alleged notice-not having 
been served on the petitioner, that notice is not sufficient to terminate the tenancy, 
and that the present eviction petition has to be dismimed as not maintainable. 


The learned Counsel for the respondent: (landlord) however ‘contends that 
Exhibits P-2 and P-3 show that a notice as contemplated under section 106 of the 
Transfer of Property -Act was sent to the address of the petitioner, that it has been 
received by a person in that address and that it should rang bos ak a! 
service on the petitioner. Reference was made to the decision in Sakgram 
Chunilal Bahadur & Co. v. Abdul Gani}, wherein it was expressed that there was.no 
obligation u a lessor to prove service of notice upon the lessee, if he sends a ‘notice 

by ried post p properly addressed. The learned Judges relied.on section 27 of 

e Ait end tack e tier that by viene of that sekan anise 
Scar REOR appears the service shall be deemed to be effected by pro pty 
addressing, prepaying and posting Toning at Milica snipe port a letter containing the docu- 
men eee ¢ service was effected at a time when the letter 
would be delivered in the ordinary course of post. Balgovind v. M/s.. Bhargave 
School Book ?.*, was also referred to. There the notice was received by somebody 
signing on: ‘of the addressee and the Court invoked the presumption under 
section 114 of the Evidence Act and held that the lessee must havé been in the know 
OT ANE petion WDO Aenea OE ees When Was ee ee 
who signed on chao the ase was nether is evant nor agent nor me person 
of the lessee was neither his servant nor agent nor a member of | 
his BiN and that in the sbmenre ef procf on this potat the Perap tion arising out 
of the registered letter being delivered at the lessee’s shop could not be rebutted. 
Reliance was also placed on Sushil Kumar v. Ganesh Chandra®, wherein also it was 
held that as soon asit is proved that a letter containing a notice to quit is properly 
addressed, pre-paid and sent by registered post, service shall, under section 27 of 
the General Clauses Act, be deemed to have been effected. According to the learned 
Ju in that case ‘‘ deeming’? amounts to a presumption which, unless rebutted, 

d prove the fact of service. In that case the notice was said to have been refused 
by the addremee and the Court held that even if the actual refusal by the addressee 
is not proved, service of the notice may well be held to have been proved. ` 


i Tia caa ey te goie Blan T aaloe Paih bi bec rey 
addressed and the postal acknowledgment, Exhibit P-g shows that the 
letter has been pre-paid. Though Exhibit P-2 does not contain the address rie the 
p aioe 1 VO Ee Daine al e peliiai aad one can prenais Hai iie Erin 
ent was. appended to the registered notice said:to have been sent 
SrA hae EAS aoe Grae els BEE ct he ee ge 
in the registered letter. The fact that Shanmugam does not to have received 
the letter on behalf of the addressee will not show that the letter was delivered to a 
in a different address. Having teed os the fate atthe Wile sate definite 
and specific particulars, the service should be deemed to have been made at the 
address shown, In view of the fact that the letter has been duly addremed and pre- 
paid the provisions ‘of section 27 of the General Clauses Act is attracted. 


Section 27 of the General Clauses Act says : 





1. ATR. 1953 Assam. 206. 7T ~~~" ss: 32. "ALLL. 1958 Cal. 251. © 
2 ALR. 1938 All. 369. sos 
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‘* Where any Central Act or Regulation made after the commence 
Act authorises or requires any document to be served by post, whethe. 
sion ‘‘ serve” or cither of the expressions ‘‘ give” or ‘‘ send” or any < 
sion is used, then unless a different intention appears, the service shi 
to be effected by properly addressing, Pe ene and porns Dyra 
a letter containing the document and unless the contrary is proved t 
Soa E e eon Re dette Wowie peidetiyeeesl in tho ord 

post.” 

Section 106 of the Transfer of Property Act enables the lessor to di 
oe ce te ee a meen oe at an 

i prer apices index Gite ear aniiat Beat wide eaniedl Bice 

the person giving it, and either be sent by post to the party who is in: 

bound by it or be tendered or delivered personally to such party, or 
family or servants, at his residence, of (if such tender or delivery is not 
affixed to a conspicuous part of the property.” 
the “‘ deeming” provided in section 27 of the General Clauses Ac 
sali dened to have bon cet by properly addrasing pre-pa 
TEER N E E ee en estion is w 
proved to ignore that deeming provision. In this « 
cary is bem prove to gar ht er on behalf of the pe 
the non-furnishing of details of particulars in Exhibit P-3 are relied on ` 
‘the requirements contemplated under section 27 of the General Clau 
not been complied with. In this case a notice has been sent by the 
the landlord and the acknowledgment, Exhibit P-3 was received in tok 
of that letter. Though the petitioner says that there is no 
Shanmugam in his household, he must have let in sufficient evi 
thik dene C eager Si the General Clauses Act by ] 
hanmugham had no requisite authority to acknowledge that letter and 
‘no valid service on him. This he could have done by examining the pos 
ese a In the absence of any rebuttal evidi 
-petitioner the ion in section 27 of the General Clauses A 
bed ect tn tea possible.to invoke, in the circumstances of t 
ee under section 114 of the Evidence Act. As pointed out in 
Mis. ava School Book Depot., the purpose of the amendment of se 
PE eh Proper Ais Ui Wie som iting Ast x of tang crise 
ross A EE by at EA cecal vo erans alvin GE Ro cade 
“The words requiring the delivery or tender of notice to the lessee “‘ pen 
-one of his family or servants ” did not apply to a notice sent by post. 
petitioner’s complaint that neither he nor anyone of his family members 
ally served and that the petition cannot be maintained without such pen 
«cannot be accepted for, peace E si nat one 
necessary that a notice sent by registered post should be delivered p 
the leæee or to one of his y or servant. Service by post being ar 
mode and the ndent having sent the notice as required under secti 
General Clauses it has to be deemed that the service has been d 
“The mere statement on oath by the petitioner that notice had not been 
him will not rebut the premimption contained in section 114 of the E 
and the deeming ‘provision in section 27 of the General Clauses Act. 
ea ee ee 
in the absence of proof that the n. who’ acknowledge that letter w. 
servant nor an { nor a m of his family, the presumption of 
‘has to be invo I am therefore of the view that the notice, original 
P-2 should be held to have been served under section 106 and the main 
Taised by the petitioner in this revision should be over-ruled. The revis 
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eee but, in the circumstances, without costs. Time for vacating three 
mon 


V.M.K. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, K. Vexraswami, Chief Justice amp Mr. Jusrice B. S. Soma- 
SUNDARAM. 


peels Wills .. Appellant * 


Patrick Cyril Martin Respondent. 

Guardian ead Waris AA (VILL of i806), in os) Miha Gf ‘widral guardian f lose 
mats child under English law—Whether can ask for custody under section 25—Relevant 
considerations—Indian Court's jurisdiction to entrust custody of child to a permanent 
resident of England. 

Letters Patent (Madras), clause 1'7—Court’s power under—Scope. 

The of modern law (English law) as stated in Eversley on Domestic 
Relations, 6th Edition, © 440, is to the mother not only as the natural 
but the legal guardian o aa exetles 0344 cuioty e 
EEE E sed Spates er an ier May eg E 

For the purpose of section 2 pa lea Guardian and Wards Act it is not really 
necessary that the applicant should be a natural guardian. When there is refusal 
o dewer a bard chad io the master she can apply under section 25 of 
the Act for the custod from the putative father. In such a case, in considering 

: ‘whether the custody of the child onila be given to die mother by coating it off 
from the putative father, ee wir he mins Dae Wana 
consideration regarding the welfare of the minor ough not 
outweighing, caer ie ted @ ee es er ia ee 
child, the scope for education and other identical matters. The moral and reli- 
gious welfare of the infant must. he considered, as well as its physical well-being. 
Due regad mit als be had tc the es df Kie don wad the afllucice uence and capacity 
of the applicant for building up a good career for the infant. 

edt Were @ delice Gala eke i ee t interest 

; of the illegitimate child that the mother have its custody. 
‘The child’s a inclinaticd ought not to prevailin this case. 


The fact that the mother is a permanent resident of England does not dis- 
entitle her from -getting custody of the child, to which she is otherwise entitled 
as its natural guardian, 

The jurisdiction of the Court is all embracing and wide under clause. 17 of 
the Letters Patent and it is not controlled by the restrictions imposed on the Court 
~ exercising jurisdiction under the Guardian and Wards Act. 

Pamela Williams v. Patrick Cyril Martin, (1969) 2 M.L.J. 171, reversed. 

`` O.S.A. No. 51 of 1968.—Appeal under clause 15 of the Letters Patent, 6 
of the O.S. Rules and section 4 ee O athe aed Wands Act VED 
of 1890, from the judgment of the Honourable Mr. Justice Ismail, dated 29th 
October, 1 and passed in the exercise of the Ordinary Original Civil Jurisdiction 
of the Court in O.P. No. 159 of 1968 fin the matter of the Guardian and 
Warde Act VIE of p0 ad i th mater of Mary Garmin Marin (a minor) 

C.M.P. No. 1979 of 1969.—-Petition prayit E EEI EE EET 
the affidavit filed therewith e High Court leased to admit the document 
(letter) mentioned in the affidavit, as additional ee in the said O.S.A. No. 51 
of 1968. 





-`* O.S.A. No. 51 of 1968 and C.M.P. Ro i 
Nos. 1979 and 15821 of 1969. ’ 19th December, 1969. ' 
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C.M.P. No. 15821 Y age en et that in the circumstances stated 
in the afidavit filed therewith, the High will be pleased to pass a decree in 
accordance with the terms agreed to between the abovenamed parties in the above 
O.S.A. No. 51 of 1968. 


Mrs. Leslie Sestharaman, for Appellant. 
K. S. Varadachari and S. Fagannath, for Respondent. 
The Judgment of the Court was delivered by 


Somasundaram, 7.—This is an appeal against the order of Ismail, J., in an appli- 
cation by the appellant, a mother, under the Guardian and W Act (herein, 
after called the Act), for custody of her female child, Mary Charmine Martin, aged 
14, from the respondent, the putative father, ppd cst ym ay ed erry 

1. The parties are Anglo-Indians, poeni ee ee bolie ee 
ey live at Royapuram, within the Madras City ts. When the appellant 
was barely 17 years of age, the respondent, who is her mother’s sister’s husband, 
seduced her. This was in the year 1950. R.W. 2, Mrs, Martin, ae ome 
frail, fickleminded and sickly, could not prevent this illicit intimacy between these 
two. The appellant bécame more and more involved, and she gave birth to the 
female child with whom we are now concerned on 8th September, 1955. She 
lived with the respon fully be he aoe and during this period, she was ill- 
treated and beaten occasionally by the respondent when he was under the influence 
of drink to which he was addicted.- Too often he was im financial difficulties and 
ious circumstances. Two of the maternal aunts of the appellant, Mrs. 


impecuni 
Bennie Tuck and Mrs. Z. A. Day live permanently in- 
See appellant als ich late fr Eachund, lenving tn ia with the rama, 
with a view to build a future. There she secured a job ofa shorthand writercum- 
aa? e a (ie Rtn She ‘got herself married to one 

h Williams, and through has no issues so far. She was remitting monies 

a p ANE presents to her child, as will be evident from the acknowledgments 
(Exhibits T a. Meantim time, in India, the respondent was adjudged insolvent 
in the year 1966, in I.P. No. 4g of 1966, and it is stated that he has since been dis- 

During December, 1967, the ap t came over to India and resolved 
the child with her to England a view to give her a decent life, good 
ia and sound education. It appears that at first the, respondent 
for this course, th he now states that he consented only for.a temporary oe 
of the child for a holiday. by ae doer a a 
of the United Kingdom at Madras for this purpose, and dhe had obtained Extibit 
P-1, a declaration of sponsorship for this child. The respondent appears to have 
his mind and he did not even send her a reply to the letter written by the 
ap t in April, 1968, h her solicitors. This refusal on- his resulted 
in the initiation of proceedings by the appellant under section 25 of the. Guardian 
and Wards Act, for securing custody of her child for taking it to Landon. 

The appellant, in her affidavit, averred that it is not-in the good interest of 
the child to continue to‘live with the respondent, his sickly wife, and their adult 
‘son aged 21, that the atmosphere is not quite congenial, and that the welfare. of the 
minor required it to be taken away from the environment. ' The respondent denied 
the allegations and resisted the claim stating that the removal of the minor from his 
‘custody and delivering her to the appellant, who lives in London, outside the jurii- 
diction of this Court, would not be legally permissible, because it would be impossible 
for this Court to exercise an: y jurisdiction and effective control over the appellant 
when ance dhe let the shores of lode He further contended ‘that the appellant 
was not also entitled to ask for custody of the child-under section 25 of the Act. 


: Ismail, J., ‘took the view that the mother is not the natural guardian and that 
no order could be passed in her favour, since she lived outside the jurisdiction of 

this Court. On merits, he was inclined to take the view that there was not much 
ee ee a a a 
the interests and welfare of the minor did not require a removal away to England 
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The child when examined by him, had expressed its definite ce to live with 
the respondent and his family, with the result, the learned J upheld the respon- 
dent’s contentions in law, and on merits, and dismissed the application. The 
mother in this appeal challenges the correctness of this order. 
- We have heard Counsel on both sides in full, and have given the matter our 
most anxious and careful consideration. With respect, we are unable to agree 
with the views of Ismail, J., and we are fully satisfied that the good interests and wel- 
fare of the infant require that she should stay with her mother in England, enjoying 
and having the full benefit of a happy environment and surrounding with ample 
We shall first dispose of the } objection regarding the right of the appellant 
to maintain this petition. ee eae Anglo-Indians, the two systems 
pi moet ane prevalent in this country, the Hindu Law and the Mohamedan Law, 
not apply to them. Both before Ismail, J., and before us, arguments proceeded 
on the accepted basis that the law applicable to the instant case, 1s the English Law. 
Ismail, J., after considering the decisions, has held that the appellant is not the 
natural guardian of the minor daughter, and that as such she is not entitled to main- 


Edition, at page 440, as below: f me 
sf ing to the older law, neither the putative father nor the mother of 

an illegitimate had the legal right of guardianship; but the tendency of the 

ATDA ee recogni e o r a Gu oaar ane he 


J 


for the recovery of its person from ‘into whose custody she had 
fois di aud ee aie oh a bee Wa be beneficial to the interests of 
the child, the Court will order it to be delivered up in order that it may go to such 
new home; but this right of the mother is not ye 
. The statement of law in Halsbery’s Laws of England, III Edition, Volume 3, 
at page 108, is as follows: 


“The father of an illegitimate child, so long as the child remains illegitimate, 
’ is not generally recognised by the law of England for civil purposes. He is-under 
no obligation to provide for the child, in the absence of any affiliation order, 
unless he has adopted it de oe or obtained an adoption ‘order. But he may 
„make a binding contract with the mother to contribute towards its maintenance; 
this is terminated by the death of the mother. 

At page 109, it is stated:— - 

“t Unless he has obtained an adoption order, the father has no right to the 
custody of the child, even though he is in a better position to maintain it, and he 
cannot appoint a guardian for it -by will. Whenever he is in lawful custody of 
the child, the Court will protect his right.” i 
- At pages 106-107, it ig, stated as below:— , : 

“ A mother is bound to maintain her illegitimate child until the child attains 
: the age of sixteen. If the child is committed to the care of a fit person or sent to 
„an approved school (as, for example, where the child is in need of care or protec- 
tion or is a juvenile offender) or if the child is.received into the care of a local 
‘authority, the mother is liable to make contribution towards the upkeep of the 
child until the child attains the of sixteen. The mother’s obligation to main- 
tain involves a right to the d’s custody, which the Court will protect by 
pes et ee ee Y ara S y, the Court will have 
primary ‘to the’ wishes of the mother even as against the father. She has 
also the right to determine, the religion of her child, so long as her duty to support 
the child remains; and het’ consent is required to the marriage of the ba.tard 
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child while an infant, unless she has been of the child’s custody by order 
of the Court or a resolution of a local au Te ee ae 
rights. She may have the right to certain allowances and benefits in respect of 
the child.” 
The position, as emerged from the decisions of Courts in England, was rum- 
marised by Slesar, L.J., in In re, F. N. Carroll (an infant)!, as follows:— 


“* In the eye of the law such a child is filhas nullius and has no legal guardians : 
R. v. Felton’. The mother’s legal rights as to custody are not entirely the same 
as those of the father of a legitimate child: Barnardo v. McHugh?; Rex v. Walkers. 
Yet, nevertheless, while the child is under the of nurture, c mother has right 
to its possession; generally in such a case the urt will prefer the mother to the 
putative father if there be conflicting claims: Kx parts Knæ’, Though the mother 
okoia i areae eae Ue dee ae her claim upon the child has 
always been recognised in a eee 
education and custody whi will be te ea ie Hash’, She 
has by law obligations imposed u respect of the child; Barhardo v. 
McHugh’; pee a R E R o br the transfer to that 
person of her rights and liabilities is invalid: Humphrys v. Plak?” - 
Tani Calendars S-J; in The Queen v. Thomas C. Lewds?, observed as under:— ; 
“The person prima facis entitled to the custody of illegitimate children is 
the mother. Now, there can be no doubt that there is one who, by his 
conduct thro hout (here a case of a seduction of a lad 3 a eo ts be cotta 
ted with the. , and that is the putative father. kis clear tomy mind that 
E Hin os (hod by Hi OHA IDe and to hand over to. him these children 
would be an outrage upon justice. To that I never would consent. That, 
however, does not dispose of the case, because the object to be looked at by the 
Court in these cases is the welfare of the children and painful and distressing 
as it may be, it might be the duty of the Court to take the children both from the 
father and from the mother. The Court has jurisdiction to do so, but it must be 
ae) Ripon Heme peeping rot Pa ig The mother is the natural 
should we step out of our way to take away that, which nature 
fair e a ine entitled her, without any adequate reason for doing so?” 
Paws L.J. in Jn re ‘HP (an ‘nfant),* observes as below : 
“The father of an illegitimate child does not even have the status fa ‘ parent” 
- to give his consent to the adoption Bag wanna ete ea The reason is that the law of 
England has from time immemorial looked upon a bastard as the child of nobody, 
that is to say, as the child of no known body-except its mother. The father is too- 
uncertain a figure for the law to take any cognizance df him, except.that it will 
make him pay for the child’s maintenance’if it can find out who he‘is. The law 
rip, She has the right ofthe custody of it d whereas the mother has several 
rights, She DAL the ngh oE Er mro of it during her lifetime, until it is 
fourteen years of age. has no might te itm a - eather: 
during her lifetime or even Nae hee 
Lord Evershed, M. R. Inre, ‘O’ (an inf nt)? has held that it is the duty of the 
Court to treat the welfare of the children as the paramount consideration in such 
cases. That case related tothe custody of two illegitimate children, a boy and EK 
PE TAR yun ., committed both to the care and control of the mother. 
e appeal and Lord Evershed, M, R., a ‘Longer view of the 
meres’ pare * and brushing aside *‘ the immediate unhappiness of inevitable 
entrusted the boy to the custody of the father and the girl to the y of the 
mother, observing that such a course was to the welfare of the children, : 


LR. (1931) 1 EB 317 at 356. 10 Q.B.D. 454. 
1758) 1 Bott.P.L. ao 478. LR. ee 


1. 
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3. L-R. (1891 A 9 T. 
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3. 
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From the above, it will be seen that the tendency of modern law as stated in. 
Eversley On Domestic Relations is to recognise the mother not only as the natural but 
the legal guardian of her bastard child, and entitled to its custody unless there are 
very strong reasons for displacing her rights. The mother in this case has not in 
any way disentitled herself either by her conduct or’by neglect or by abandonment, 
and on a long-term view of the matter, we are of the opinion that the mother should 
be regarded as the natural guardian of the illegitimate child, and that the 
af custody from the respondent to the appellant will only be for the child’s benefit. 


We do not also see as to why the mother is not entitled to apply for custody under 
section 25 of the Act. She is not guilty of any misconduct, and all along she has 
been in touch with the child, monies and ts. The letters (Exhibits 
P-g to P-6) exhibit her anxiety and attachment. ibit P-1, the declaration for 
sponsorship, shows as to how anxious she was to take the child with her for gi 
it a good education. Venkatarama Iyengar v. Thulasi Ammal+, lays down that the 
word ‘‘ guardian”? in section 25 is used in wide sense and does not necessarily 


‘mean a guardian duly a armpit or declared by the Court, but would include a 


natural guardian or a de facto guardian. The mother who was not in fact having 
the care of the person of the minor was entitled to a under section 25 of the 
Act. In Achaiya v. Narahari’, a wed a al a person to deliver the 
child to the natural ‘ould amount i cscs a renova] fom Grio. 
This decision was followed in Venkatarama Iyengar vw. Thulasi Ammal’. Therefore, 
when there is a refusal to deliver the child to the mother, she can apply under section. 
25 of the Act for custody. In Mussammat Prem Kaur v. Banarsi Das?, it was held 
that under the Hindu Law as the obligation to maintain the illegitimate children. 
was upon the putative father, he had the preferential right to the custody of the 
child. If the principle of this decision is applied to the parties in the instant case 
who are Anglo-Indians, the mother on- whom there is a duty to maintain, should 
have preferential right to the custody. It was also held in this case that for the 
i Sg tea ca tc aati a de pegs esate licant a 
emai under the personal law. The appellant in tis. eee 
e return of the child, and there was a refusal. This metaal would 
EAE (a cccioval A IE the anit of Gon ay of tae Ace. With respect, we 
are unable to agree with the view of Ismail, J. that it is only the natural guardian 
who would be entitled to apply for the custody of the infant. 


How far this Court will have jurisdiction to entrust the custody of the child to 
the t who is tly residing in England, and to which place she desires 
the child will be the next question for consideration. On the authority of 

the decisions oiz., Batcha Chetty v. Ponnuswamy Chetty*, and Subburathnammal v. 


Seshachalam Naidu®, the learned Counsel ap for the ndent contends 
that the child could not be handed ove to the appellant Deon is Court will not 
have any jurisdiction or control over the child moment it leaves the shores of 
India. Batcha Chetty v. Ponnuswamy Chetty‘, was a case where a father living at 

wanted to get at a motherless child, 5, which was brought up with 
all love and affection by the grand-mother. e grand-father had gi some 


erties also to this child. Te waa found that the relacionshiy between claimant 
father and this family was strained. When his wife was alive, he had harassed her 
by a suit for restitution of conj rights and also by a prosecution for theft etc. 
Further, there was also no fi e member in his house to look after this infant. 
While winding up the discussion on facts and after considering the welfare of the 
child, the Bench observed that the father was also residing nd the Court’s 
jurisdiction and that it would not be easy to control him. On all the above grounds, 
ce lication was dismissed. ‘The Bench has not laid down any abaobite proposi- 
law to the effect that the Court will have no jurisdiction to declare a person 

an adina Whe append to reide o dinida 19 patecicees The mother of the 


— 


a Ce E SALE ee 3. foiz are aea 
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lotr clove pg TE ES E aa 
and she wanted to be appointed as a guardian. Following the Judgmen 
s caset, the Bench, in a very short judgment, held that a person who 
outside British India cannot be appointed as guardian of the minor 
Act, and as such refused to interfere, in her favour, with the order is 
learned District Judge. It is important to note that this Bench d 


of appointment of a . Our attention was also drawn to th 
in Mt. Harir v. Quadir Khan and others*, Beni Prasad v. Mi. 
and Chumanlal v. Rajaram Magahchand Oswal*, where it has been 


there is nothing in the Act to disqualify i residing outside the jur 
ihe Court to be anpolai asa gudin af the the person of a minor, 

The observations in Subbwrathnammal v. Seshachalam Naidu, should 
stood in the context of the facts of that case which:dealt with an applicat 
appointement of a guardian. In the case of such an application, the Cour 
to take into account the fact that the applicant iq a resident outside Ir 
Court has ample jurisdiction to refuse a prayer for intment, made 

It is not really a limitation or inhibition on the jurisdiction of 

t is an important aspect the exercise of the discretion by Gou 

considerations may not weigh with the Court which deals with an appl 
mere custody under section 25 of the Act. The applicant may be a natural 
aes oe , and she may tly reside outside India, a1 
reason it cannot for one moment be said that the Court lacks j : 

, of the view that the decision in Batcha Chetty v. P. Cha 

dealt with a case of declaration of guardianship, and the later decision in 
nammal v. Seshachalam Naidu, which dealt with a case of tment of a 
are distinguishable and would not apply to a proceeding r custody under 
ofthe Act. That apart, the jurisdiction of the Court is all embracing and y 
clause 17 of the Letters Patent, and it is not controlled by the restrictions i 
the Court exercising jurisdiction under the Act. So, we are of the view th 


that the appellant is a p t resident of England does not disentitle 
seine Gaara to which she is otherwise entitled as its natural 
The only that remains for consideration is as to whether tl 


of the child co ap ape iby cca apt GY A 
Decisions have repeatedly held that in these matters the Courts will have to 
by the paramount consideration the welfare of the minor. [ 
not outweighing, must be to the relative means of the parties for 
child, the scope for education and other identical Da a. 
welfare of the infant must be considered, as well as i 
Dur eard makele be had tothe Ges of acusa and Ihe d Pe 
of the applicant for building up a good career for the infant. Judged b: 
tests, we are satisfied that it 1s in the paramount interest and welfare of the 1 
the mother should have its custody. There-is evidence in this case to sho 
father who is addicted to drink often indulged in acts of violence not only a 
wife but also against the appellant. The existence of an unemployed 1 
adult son, aged 21, in the family, is yet another circumstance which mus 
into account in the. instant case, icularly when we see that the respo 
seduced, for sexual life, the t who is in the relationship of a da 
him. That apart, the respondent is admittedly in impecunious circumst 
Exhibit P-8 the letter written by R.W. 2, the respondent’s wife, to the 
indicates the poverty in the family. This letter is as below :— 


“Thanks a million for the money you sent to both Noanoo nee 
me. Paa yor realy dan Daw ow ped dr are nding tome 
Pay...... "No extra money like we used to get when you were with, 


1. ei :OOMLJ.61S. 4 ALR. 1933 AIL 780. . 
2 fist MLJ. 68. | 5. ALR. 1937 Bom. 158. 
3. 4967 Lah IIT. Oy og > : 
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fee o oda eae wag Charles too has no job as yet, and the 
of food-stuffs has gone up so it’s dreadful now, my dear, pore 
e just don’t know what to do for ( . Now Pam, i I dela 


compared to Dollys mery. Bae ee het S A to hel 
sent ee change soon. Pray for us. cece aa eee 


Pees a correct pitture of the atmosphere which now ‘prevails in the 
enaa E aid Toe hid ls now aked va, and ascend when ir crows: the cost 
of maintaining and educating it gets increased. As against all these, the appellant, 
the mother, is now well settled at London, and there is evidence to show that she has 
ited substantial sum in a bank in England even d the short stay of a few 
167, they have paid her wo lary. $ ENEE FE 
October 1967, ha id her £ 487 as salary. She has in her turn pai 1-3 
as income-tax. te also ule otlier eee oe weighs with us: Daig 
the year aa e ed the respondent for taking the 
to London, the latter had agreed, he now says that it was ‘only for a holiday 
sojourn. Further in his ob statement as well as in the course of the hearing, 
both before the learned J and before us, he has said that he has no objection to 
the child being taken away. 


True, the inclinations of the child are for staying with the respondent, as 
indicated by her before Ismail, J., and before us. Even aso, after bestowing our 
anxious thought over the matter, we are satisfied that the child’s inclinations ought 
not to prevail in this case. As observed in Rama Ayyar v. Natar dor, a a 
of tender nge of 19 year cannot be said to be ale to form aa intligeat 


‘It is also true that in initial stages the child may feel the the going 
abroad, but very soon thereafter it will get accustomed to aN gur- 
roundings and the life in the home in . In this connection, we may also 


ag ae passage of Eve, J., in Thain (an infant), In re, M. M. Thain, In re Thats 
v 
“ It is said that the little girl will be greatly distressed and upset at parting from 
Mr. and Mrs. Jones. a aa uite understand, it may be so. But at her tender age, 
one knows from transcient are the effects of partings 
Sid thet oaa nie how econ thie novel of the fresh surroundings and new 
associations cffaces the re-collection of former days and kind friends, and I 
cannot attach such weight to this aspect of the case.’’ 


‘Vide also observations of Plowman, J., in In rR (M) (an infant)? where In re 
‘Thain’, was followed. 
Pee ais ba heer mince a who has not in any way disentitled herself 
By ai or y cee a as the natural guardian, the fit and proper 
soni A i: after the infant. We are also satisfied that the ‘‘ tearing off the minor” 
the custody of the respondent and delivering her to the mother, will not also 
have any adverse psycho cal effect in the mind of the child, On a lo: view, 
the change will be for the child’s benefit! ‘We direct that the custody o the minor, 
Mary Charmine Martin, shall be given to the appellant, the natural 
`The a is allowed, and we make no order as to costs. C.M.P.Nos. 1979 of 1969 
‘and 1 r of 1969 are dismissed, 
VE. G wo? Appeal allowed; 





- ar rr as . ` — — ~ - 
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2 LER. (1926) Ch. 676 at 684, ah cee tae ea Sa 
69 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. Presewt:—Mr. Torrar; S. SOMASUNDARAM. 
R, dpa Mudalar  - ae .. Appellant* 


EE S Town Pancha its Executive Officer, i 

< Suramangalam, RRR Respondent. 

‘Madras E rt ERA 1958), section 174-—Scope—Order Gp sensed. validity 
oy-—. 

In assessing pro " the profit basis method is the well-accepted basis and is 
“one of the working rules to determine what a hypothetical tenant would 
be willing to pay as rent of the premises to a hypothetical landlord. 

* Inthe t case, the levy of tax by the local authority is within the frame- 
work of Madras Panchayat Act, 1958, and therefore the Civil Court has no 

_ jurisdiction to go into the question whether the levy is excessive or not. 
em ated ph against the decree of the Court of the Subordinate Judge (Additional), 


A in A | Suit No. go of 1 
Tee of he Gn aa a whe Domes £ Mansif (Additional Pa sO in Orginal Sait 
No. 1008-of eS i 
- K.. Parasaran, for Appellant. 
- R: $. Venkatachari, for Respondent. 
The Court delivered the following 


JUDGMENT This ern appeal azis out of a suit fled by the a ei semrwabred the 
owner of a cinema theatre, in Suramangalam, Salem 

ment of pro Eve By ee ae Wee tae ft hie coe Sr the halk eae 
ending gist 1959, Was o bars 233-87. abu Nee ag a 
ending 30th September, g099 13 Pa Fa 2. On 16th November, 1 59; the a 
Jant requested the Executive information as to appl 
assessment. On a ee aes a hate ae e 
on the basis of a rental value of Rs. 800 mensem. On his appeal, the tax was 
reduced to Rs. alia This was on the of a monthly rena ale of Rar Soo: 


conned thatthe levy was ile "The Panchayat resisted his claim that the 
levy which was in of the general revision, was quite per and reasona- 
ble and that it di oe ee ey Court. learned District 


Munsif decreed the suit. But, on appeal, the learned Subordinate Judge, Salem, 
dismissed the suit, oO a ee e por and legal. correct- 
ness of this decision is now canvassed in this 

Section 174 of the Madras Panchayats Act, 1958, is as below : 

‘© Assessments, elc., not to be impeached:—{1) No Assessment or demand made, and 
no charge imposed, " under thie authority of this Act shall be impeached or affected 
ee ad ee AEE 

x eae a ate arr alam d apa or (b) in 

‘an perty or thing, or (c c amount assessed, demanded or 

oe Naas atthe provisions of is Act havein rubstane ad effet been com ied 

Z With. And rio proceedings under Act shall, merely for defect in form, be 

f nest i by 2 Court of aa 

i (2 No suit shall be brought in any Court to recover any sum of money collect- 
ed the authority of this Act or to recover damages on account of assessment 

or collection of money made under the said authoriy. 

, T E E E E O a ee 

complied with ; : 


#8,A. No, 495 of 1966. ~ Sth January, 1970. 
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(3) No distraint or sale under this Act shall be deemed unlawful, nor’ shall 

any p rmson making the same be deemed a trespamer, on eccount of any error, 

ect, or want of form in the bill, notice, schedule, form, summons, notice of 

demand, warrant of distraint, inventory, or other proceedings relating thereto, 

if the provisions of this Act, and of rules and by-laws made thereunder, 
have in substance and effect been complied with: 


Provided that aggrieved by any irregularity may recover satis" 
in aay pel Ge ee T 7 os 
The proviso to clause (2) indicates that when there is no compliance in substance or 
in effect with the provisions of the Act, there could be a cause of action for a suit. 
Arasiramani P. v. Sellappa Goundar1, also lays down that for invoking the juris- 
diction of the civil Gourt, to question the validity of an order of assessment, it should 
be shown that in levy ng the assesament, the provisions of the Act or Rules, have not, 
in substance or effect, been complied with. “Civil Courts can interfere only when the 
assessment complained of is either in excess of or in contravention of the 
conferred upon the Corporation by the statute, and where the isions of the Act 
are not complied with in substance and in effect.” ‘Non-compliance with the provi- 
sions of the in substance and effect, fall gen under two heads, viz., (a) with 
reference to the subject-matter of the grievance i and (b) in regard to the pro- 
cedure adopted relating to the assessment and levy of the tax. In regard to (a), it 
will be a case of an assessment which is oppressive, capricious, unreasonable, and 
ex facie, exhibiting mala fides, which would make it naturally fall either under 
the head of excess or in contravention of the powers conferred upon the Corporation 
by the statute. Tht Civil Court is not called upon to try the merits of the question but 
to see ifthe authorities possessed of limited jurisdiction have exceeded their bounds.” 
Vide Ali Ramanan, In re*. Madurai Municipality v. Jagannathier®, lays down that even 
if the Commissioner had arrived at an erroneous decision, the proper forum for redress 
was the Municipal Council to whom an appeal Jay. It is for the statutory authority 
to decide first what was the actual rental ived and on the basis of that, fix the 
assessment payable by the owner of the house. Where the Court finds thatin subs 
tance and effect the provisions of the Act have been complied with by the Munici- 
pality, the ban, imposed by section 354 (2) of the District Municipalities Act will 
apply. Even at the outset, I may observe that the appellant has not shown that the 
ions of the Panchayats Act have not been complied with in substance and effect. 
e only relevant averment in the plaint in this regard, viz., in sub paragraph 8, is 
to the effect that is a case of a general revision and the Rules do not prescribe the issue 
of any notice to the individual concerned, 


. Rule 9 contemplates only a tom tom in the , and in the instant case before 
us, the appellant had iae f about the . He had addressed letters 
the Executive Officer asking for clarification as regards the basis of assessment. He 
had also preferred an appeal and partly succeeded therein. Therefore, his grievance 
that there was no notice to him prior tothe enhancement, is without any sub- 
stance and it cannot be availed of for holding that there has been a non-com- 
pliance with the provisions of the Act. 


The appellant has also not shown that the assessment in this case was either 
arbitrary or capricious or one done mala fids. He has not placed any material to 
show that it isso. The civil Court is not, so to say, a Court of appeal against the 
order of the ing authority. When once it is satisfied that the assessing authority 


has exercised ent fairly on the materials placed before it, and has come 
to a particular conclusion as to the annual value of the , the jurisdiction of 
the civil Court is ousted by section 354 of the Madras District Municipalities Act. 


Where the levy of tax by a local authority is within the framework of the Act and is in 
a ee eee 
ether 


diction to go into the question w. the levy is excessive or not. 
1. (1961) 2 M.LJ. 585. 3. (1958) 1 MLLJ. 73: (1957) 70 Law Wi 
2 f 70 Law Weekly 19. 936, : : a oe 
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E Municipal Council ee A ifa!, points out'that the profit basis 
M eee Fai basis and is one of the practical working rules to deter- 


mine what a thetical tenant would be willing to pay as rent of the premises 
fo a hypothetical who is prepared to let the premises as it The 


expression ‘‘ annual letting value” was considered by Lord Halsbury in Cartoright 

v. Sculcoates Union?, in these terias ;_ 

-* The problem is to ascertain, acpotding-to the statute, what a tenant from year 
to year might reasonably be expected to give as rent. For the solution of that 
problem it ap to me that apart from the decisions .............. a. all that 

, ‘could aE eth ffect the mind of the intending agent ought to be considered. a 


In Kingston Union v. Metropolitan Water Board?, the Court considered that the actual 


profits made by the occupants for the time was a useful and relevant factor 
T areen P aara eee A ely to pay for hi the 
Their Lordghips of the Supreme Court, in the decision reported in oti Chand Hira- 


chand v. Bombay Municipal Corporation‘, have held that the measure for purposes of 
renting is the rent which a hypothetical tenant looking at the building as it is, would 
be prepared to pay. While estimating the rent which he would be to pay, 
he would naturally take into consideration all the advan together with the dis- 
advantages attached to the property, that is the maximum cial use to which he 
would be able to put the property. nee so, he is bound to take into considera- 
tion the fact of led Ta at a unique place. As observed in the 
decision reported in Council, Tirunelosit v. Hanifa, the locality of the theatre 
the reat whch the lene of the theatres inthe neighbout cod are Pay , the accom- 
modation in the theatre, the percentage of the t classes of spats, its reputation: 
for exhibiting class pictures or otherwise, are relevant aspects to be taken into con- 
sideration as bearing upon the profit which would enter into the mental calculation 


of the hypothetical tenant. The a t has not placed any material to show that 
the assessing authority has the property in an arbitrary manner without any 
basis. Exhibit B-1, revision register shows that the monthly rental for the suit 


theatre was paed atRs, po ld sles oid bs ieee his reasons, which are 
as -below : 


f “ If the theatre in question is let out on a monthly ` tent, the lease will fetch 
z Rs. 800 as rent. I consider this as fair and fix at Rs. Boo as rent per month and 
. tax to be assesssed accordingly. There are three shops in addition to this, which, 

from enquiries I arh told, are fetching at Rs. 15 cach per month. 
>  -This. theatre. is on the border of the Salem Municipality. aa other 
ge mi theatre within six or seven miles. ‘The Salem unction is with- 

Suramangalam limits, and a number of Railway workers are residi in this place, 
The S. Jem Magnesite Works is to the north of the road and thousands of workers are 
engaged in this factory. On the side of the appellant, it is urged that the taxes for 
Siddheswara Talkies and: Jothi Talkies which are situated within Salem Municipal 
limits, are far less and that on that basis the tax assessed for this theatre is excessive. 
It is in evidence that these two theatres only second and third rate pictures and they 
are in the outskirts of the Salem.Municipal Limits. Even h the a t 
had produced the daily collection for the Siddheswara ‘Talkies, he not 
chosen to on his own collection books to substantiate his contention that the 
levy is The Board has carefully considered his appeal and by their 
resolution pe hes: B-7; even though they were satisfied that the monthly rental for 
the suit theatre was more than Rs. 600 they fixed it at the rate of Rs. 600 per month. 
Thus it cannot be said that the valuation fixed by the assessing authorities is either 
‘capricious or arbitrary and one fixed without any basis. The appellant also has 
not established that the" assessing authorities failed to observe the provisions in sub- 
stance and in effect, ŝo as to attract the jurisdiction of the civil Court. : 

Tie spon eh mad Oe eee eee toe No leave. 


g 2: M.LJ. cae ‘at 505. ; (1926) A.C. 3 
2 u 1 Q.B. yas 4, (1968) 18 CR 546 : (1968).2 S.CJ. 25. 
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IN THE HIGH COURT’ OF JUDIGATURE AT MADRAS. 
’ Present :—MrR. Joras. MAHARAJAN. a. 
‘The Mahalakshmi Oil Mills by its Propeictoes Dhakeswari 


ESES , (P.) Ltd. ja Appellani* 
Employees’ Siate Tarua Garporation, d oy Begs : 
e a ra A A cs ar 2 (9 | and (12) end Facies da 

z Sr section 2 (k)—‘Employer’ — F. Manufacturing process’ — =e 


Reading the definition of “ employee’ in sectioh 2 (9) of the’ Employees’ State 
; Jessaranice Act along with the definition af" factory’ in clause (12) of section 2 of 
the same Act and in conjunction with the definition of ‘ manufacturing process’ 
contained in section 2 (B of the Factories Act, there can be little doub: that only 
Ee a oe work of the factory, 
DZ., manufacturing process, that can be said to be employee within the 
meaning of the definition. i 


On facts held, the work of the factory ended with the production of finished articles, 
If that be so, it is impoasible to accept the argument that the work of selling the 
ee ee 
2 edhe ecient nor premina preliminary to the work of the factory. Appellant is not 

a ‘ factory’ within the m of section 2 (12) of the Act is, therefore, not liable 

to pay contribution to a ployee State Insurance Corporation. 

Appeals against the orders of thé Ci Ril Coe (TA aa Judes) Madras, 
dated 28th September, 1966 and in E.I.O.P. Nos. 2 44 of 1962 
(Employees” Insurance Court, Madras). 

Soundararajan and Sivaswami, for. Appellant. 

The Central Government Standing Counsel, for PEOP 

The Court delivered the following . 


UDGMENT.—These two als are directed. against a common order passed 
by the Insurance Court, Madras, in E.1.0.P. Nos. a oe ee 
of 1962. e earlier analicen Waa fled by the Proprietor of Mahalakshmi Oil 


Mills against the Employees’ State Insurance Corporation for a declaration that the 
more Chan 14 perons working in te promis eee 
rking in the premises The EER naa er 
the Bano ae Insurance Corporation sie ei Oil 
Mills Sacer da tats on the t on the date of inspection 
EE Employees State Insurance 

Corporation, 20 persota were fond Working in the prèmia and conquer, the 

‘mill was liable to pay contribution. The contention of the Mahalakshmi O 
Sea dg cc piety waa ae 
e 


6 were employed only in. neprisation of è company whicli Uncen: 
nected with the facto the Tribunal allowed the Corporation’s a 
cation and aned hatol mill, wh oe _ were filed in A. 
Nos. ar on the file of this paal al he 


appeals on the 27th October, 1965, remanding the Das to the Tribunal for'a decis- 
sion as to whether the persons working i in the office of the company, are employees 


within the oe m State Insurance Act. It is unfortunate that 
though ‘the reman made for the purpose of enabling the parties 
to lead additional Sae neither party cared to lead any evidence, with the result 
that the Tribunal proceeded to of the matter upon the evidence previously 


on record and dismissed E.I.O.P. No. 2 of 1962 filed by the mill and allowed E.I.O. 
P. No. 44 of 1962 Bled by the corpara dod, fixing the amount of contribution payable 
A TC, OCC I, 


*A.A.0. Nos. 204 and 205 of 1967.. E 22nd January, 1970. 


. a i seg 
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at Rs. 519-14, with interest thereon from the date of remand. As against these 
orders, the proprietor of the mill has now preferred these appeals. 


Oa ee Cy eee ea Pet elie o E ae 
Oil Mills. This Com PRONE G not only in running 
the Mahalakshmi Oif Mills but also in Te cll kine of table 
oils and exporting the same. Admittedly, the oi wal ond ¢ compan 
located in the same compound in Zinda Saheb Street, G.T., Madras. Exhibit A-2, 
the plan shows that the office premises are situate in the ‘southern portion of the 
com whereas the factory premises are situate in the eastern and northern 
portions of the compound. In the premises of the factory, ee 
relating to the oil mill, and an electric motor of 25 H.P. is used for crushing and 
the oil. When R.W. 1, the E.S.I. Corporation Inspector inspected the 
factory on 6th September, 1960, he found that 14 persons were actually working in 
the factory portion of the premises whereas six ms were actually working in the 
office of the company. As 20 persons were working in the same compound, he came 
Be) oe te Eanes Ste Laas E E ce 
2 (9) of the Employees’ State Insurance Act. Section 2 (o) deta | empl 
eee ree the work of a ry 
or establishment to w this Act applies, Clause (12) of section 2 defines a ‘factory’ 
to mean, any premises, EDE ate ea ee are 
persons are working or were working on any day of the preceding twelve months 
and in any part of which a manufac process is being carried on with the aid 
of power or is ordinarily so carried on but oes not include a mine. Para. 3 of clause 
(12) says that: the ion ‘‘ manufacturing process” shall have the meaning 
So, A E ore 1948. Section 2 clause (k) les eee 
defines ‘‘ man process’ e any process for tering 
repairing, ornamenting, finshing, packing, oiling, washing, cleaning, breaking up, 
demolishing, or otherwise treating or or adapting any article or substance with a view 
definition makes it clear that the 


c, transport, delivery or di of a manufacfured product does not come 
e the Gah A En ie (0) of the Leploye Reading the defini- 
tion of fem ”” in section 2 clause (9) of the Employees’ State Insurance Act 


along with the definition of ‘factory’ in clause (12) of section 2 of the same Act and 
ia conjunction witir the definition of** man manufacturing process ° contained in section 
2 (k) of the Factories Act, there can be little doubt that only persons who are in some 
way or other connected with the work of the factory, namely, the man manufacturing 
aes that can be said to be employees within the meaning of the definition. In 
Division Bench of this Court has in Emp > State Insurance Corporation v. 
Ganapathia Pillait, authoritatively interpreted the definition of the word ‘‘employee’’. 
TE ee ion arose whether the persons employed in the 
Managing Agents’ Office of the Lotus Mills Ltd., Coimbatore, could be 
as employees within the meaning of the Act. Their Lordships , while considering 
this question, made the following obeervation, which are relevant for the Purpose 
of this 
“ Now, ‘the work ’ which is the prime factor is the work of the factory. 
‘ Factory’ means the premises wherein a manufacturing process is being carried on. 
It follows that only persons who are in some manner or another connected with 
the said work, viz., manufacturing process, that can be said to be ‘employees’ 


within the m "of the definition. There are no doubt the words ‘ incidental 
sal icant Bad t oth ‘these have to Be usides stood in cease eon wilki the 
words ‘ with the work of the factary...... 


While we A ah that there is a difference between definition- of 
‘worker’ in the Factories Act and the definition of ‘employee’ in the 
Employees’ State Insurance Act, what we have to decide in each case is 

- whether a particular person is one who will fall within the definition im the 

Employees’ State Insurance Act. Of the seven persons from whom contribution 


1. (1961) 1 MLJ. 143. 
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is demanded, in our opinion, only one of them, namely, Sri T.N. Kanthanathan, 
can be brought under the definition in as widely as we can, 
Sri Kanthanathan disburses not only the pay fin and staff, but also the 
wages tothe workers of the mill. t may be said that the payment of to 
the workers employed in the factory is in a sense incidental to, or conn with 
the work of the factory. We hold that Sri T.N. Kanthanathan will be liable for 
insurance contribution...... Of the other persons sought to be made liable, 
. it cannot be said in any sense that they are em: on any work of or incidental 
or preliminary to; or connected with the work of the factory. They are all persons 
employed in the Managing Agent’ Office”. i 
Applying the principles laid down, above to-the facts of this case, we find that 
there can be no doubt that the 14 actually found by the , working 
in the factory, are employees. As for the six persons that were fo working in the 
office of the company, some difficulty arises. ‘The office, as-I have stated, is 
connected with , sale and export of all varieties of vegetable oil, besides 
Peng Se ear ee ee en ee 


Oil Mills, E a heey nauk sundae O e ale ppt pean) ation 
office and factory and that the Manager is Manager of both the office and the 
Ae EE PETE ee ee te 
which must mean the staff in the office as well as in the It is in the light of 
this evidence that we have to scrutinise whether all or any of six persons in the 
office is doing any work of or incidental or to, or connected with the work 
of the my view, most of them play a d role. But so far as one of them 
is concern ‘he is according to the evidence, exclisively concerned as @ salesman 
attending to shipment of goods belonging to the Dhakeswari Rice and Oil Company 
(P: Lad , and he has nothing to do with the factory work as such, It is 
r me to consider the nature of the. work done by the remaining five, for if one out 
of the six is excluded, then the total number will fall. below 20, and under section 2 


(12) of the Employees’ State Ingutance Act, unless 20 or more persons are working 


on any day in the premises, Mahalakshmi Oil Mills cannot be regarded as a 
‘factory’ liable to pay contribution. 

Learned Counsel for the mdent says that even the EA concemed with 
shipment is a person falling wi the mischi TAa of the Employees’ 
State Insurance Act, erate te vette tae premises, in apart of which a 

manufacturing process is heing carried on. But this is an which has been 
negatived not only by a Division Bench of this Court in Stats Insurance- Core 
poration v. Pillai”, but also,by a Division Bench Bombay High Court 
1n Employees’ State Insurance Corporation v. C.H. Raman*, ‘This distinguishing princi 
is that it is no part of the work of'a factory to sell the products of the factory. 
work of the factory in the. present case ended with the production of finished articles. 


ee oe ee T E ee 
‘products of the factory is connected with the work of the factory because such” work 


1s neither incidental nor prelimimary-to the work of the factory:. PEE 
Learned Counsel for the respondent relic the ruling of the Supreme Court in 


N.E.L.P. Co. v. E.S.I. Corporation? , as having | tion overruled the decisions 
of the Division Bench of this Courtin ‘ancts Corporation v. Pilea ase 
Pillai, and the Division Bench of the High Court in Employees’ State 


Corporation v: C. H.- Ramana’. I am unable to agree. - Tn ehe mdd decision of the 
Supreme Court, the question-that arose for consideration was whether clerical-and 


1. (1961) 1 MLLJ, 143, TE - 1 S.CJ. 374 ; (1967) 3 S.C.R. 92 
Re i 1 LLJ. 267. Aik. {967 BC dh, oP 2 l 
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other non-manyal workers E E the work of a factoty cor 
as employees within the meaning of section 2 (9) (i) or not. In fact,- 
referred, in the course of their discussion, to the decision in loya 
Corporation v. C. H. Raman}, and without overruling, it merely 

two Division Bench rulings relied upon by me have considered a 
ences e fay tee en on um Ul case en and which was not d 
Supreme Oourt. -- 


I, therefore, follow the Division Bench rulings and hold th: 
Oil Mills is not a‘ factory ’ within the of section 2 (12) of 
therefore, not liable to pay contribution to the Employees’ State 
poration. The direction of the guide rea in respect | of payment of 
act aside. 

“Both ke appeal ee ile with soss dironghout 


2 S VJ. ` in 
IN THE HIGH gOURT oF JUDICA TURE. AT MA] 


oe a ae a N 


cok 





State Publie Poeauto. , noe, Sy ah Boe 5 


Viltu Syed Imai] Nathi ~ LOE ASE as ey 
Madras P Act (XXXV 6 , section 8a read with 
fod Paa sf 1958) phere (1) (a) T so 


Unauthorised eneroachnent whither coding offent —A 

Limitation for complaint, - 

No person shall’ make any encroachment Whatsoever whethe 
`. temporary ‘in or over public roads except as ed by rules : 
_ Panchayat Act and’excépt in accordance. the conditions im 
” “licence made requisite by such rules, Section 82 contemplates 

Bepesision to be obtained by 40y parsons MAXIE ANY arrose 


‘On facts ‘held; the accused did not obtain any permission fro 

3 sathiaeiey E TA this e e aa 
.. phraseology “ failure to’ obtain er the 

'-- encroachment is á continuing offence within the: meaning of the } 

166 and 181 (2) (c) and when once it isheld that the dent-acc 

~ continuing o within the meaning of section 166 of the Madra 

- 1958, certainly the executive authority of the Panchayat has a ri 

-, complamt within 12 months from the commencement of the o 


` Held,-the complaint is not barred by limitation since the first pa 
was totally inapplicable to the facts of the case.’ 


Ap under section 417 of the Code of Criminal Procedure, 1 
“acquittal o the aforesaid Respondent (Accused) of an offence under. 
oe section 181 (2) (c) of the Madras Panchayats Act 1958 un 
thé Court of the District Magistrate, Tirunelveli in CLA. No. 2 
Ue (Q.Q. No. 2021 of 1967," on the file of the Court of Sub-Magistrat 


‘The Amistant Public Proeccitor, for Appellant. . `- 
E. Ramaiwary aid M. Í Mosrasakib, "for Respondent. 
E ay Court ‘deliveéed ‘the following - 


JupeMent’: -rhe Siate appeals aga tie oder of tie Dit 
Tirunelveli, acquitting th e-respondent-accused of the offence under | 
‘ read with section 181 (2) (e) of the Madras Panchayat Act, 1958. 
ee 
Bete ae oo Wt ASN 1 LLJ. 267. ee 

Od A. No. 418 of 198- >- Gee 


roe bass 
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The ndent Vilakku Syed Ismail Nachi had occupied Panchayat street to 
the extent of 234 square feet in Kuthukal Street by constructing a portion of the 
house from 27th April, 1967. P.W. 1 issued notice for the removal of the said encroa- 
chment. She did not comply with the noticé issued for the removal of the encroach- 
ment. P.W. 1 uted her under section 181 of Madras Panchayat Act. She 
admitted the offence in the Court of the Sub-Magistrate, Tiruchendur on 17th 
une, 1967. On igth August, 1967 P.W. 1 issued through P.W. 3 notice marked 
ibit P-2. But that was refused by the respondent. The original was served on 
the respondent by affixture attested by the Village Munsif, P.W. 4. Exhibit P-2 is 
the duplicate copy of the notice served by affixture, with the Athakasht, Exhibit, P-4. 
Again the respondent did not comply with the notice for the removal of the encroach- 
ment. Ultimately, P.W. 1 filed the complaint on 1gth September, 1967 which was 
taken cognizance of by the Court as a valid complaint on 20th September, 1967. 
On these facts, the trial Magistrate found the accused-respondent guilty of the 
offence ; but the District Magistrate (J) acquitted the ndent on the ground that 
the complaint filed on 19th September, 1967 was b by limitation by reason of 
the fact that she was found guilty by the Sub-Magistrate, Tiruchendur on 17th 
June, 1967. ; 
`- The learned Public Prosecutor argued that the acquittal of the respondent-accused 
js unjustified on the ground of proper construction of sections 82 (1) (a), 166 and 
181 (2) (c) of the Madras P yat Act, 1958. Section 82 embodied prohibition 
against obstructions in or over public roads, etc. The fact thatthe respondent- 
accused, has encroached over the Panchayat land to the extent of 294 square feet 
remains uncontroverted. No person shall make any encroachment whatsoever 
whether permant or temporary in or over public roads, except as permitted by rules 
-made under the Panchayat Act and except in accordance with the conditions imposed 
by any licence made requisite by such. rules. - 
Section 166 of the Panchayat Act, 1958, is extracted below. 


“ Persons empowered to prosecute: Save as otherwise expressly provided in 
this Act, no person shall be tried for any offence against this Act or any rule or by- 
law made thereunder unless complaint is madée within three months of the com- 
mission of the offence, by the Police, theexecutive authority, the Panchayat Union 
‘Council, the commissioner or a person expressly authorised in this behalf by the 
‘Panchayat, panchayat union council, executive authority or commissioner, but 
nothing herein shall affect'the provisions of the Code of Criminal Procedure, 1898 
(Central Act V of 1898), m regard to the power of certain Magistrates to take 
cognizance of offences upon information received or upon their own knowledge 
‘or suspicion : : 

Provided that failure to take out a licence or obtain permission under this 
Act shall, for the purposes of this section, be deemed to be a continuing offence 
until the expiration of the period, if any, for which the licence or permission is 
required and if no period is specified, net may be made at any time within 
twelve months from the commencement of the offence.” 
‘The relevant part of section 181 (2) (c) reads as follows : 
“ (2) Whoever after having been convicted of (c) failing to comply with any 
‚direction lawfully given to him or any requisition lawfully made upon him under 
-or in purusance of any of the said provisions, 


continues to contravene the said provision or the said rule or order, or continues 
to fail to comply with the said direction or requisition, shall be punishable for 
each day after the previous date of conviction during which he continues so to 
offend, with fine which may extend to the amount mentioned in that behalf in 
the fourth column of the said schedule.” . 
The averment in Exhibit, P-1, thatthe respondent-accused constructed house 
encroaching the panchayat land on.13th April, 1967 is not disputed, i.e., the date 
of the commencement of the offence. The respondent pleaded guilty and she wag 
70 
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convicted on‘17th June, 1967. On 16th August, 1967 P.W. 1 issues Exhibit P-g 
calling upon the respondent to remove the house constructed in a public road with'a 
threat to take legal proceedings against the r ent under section pene) (c) for 
the respondent is continuing the said offence. It ison record that-on 1gth August, 
1967 P.W. 3, the Maistry, brought P.W. 4, the Village Munsif to the house of the res- 
pondent and that the notice was affixed in the house of the respondent. after the 
accused refused to receive the -notice. Ultimately, the complaint was filed on 2oth 
September, 1967 which was taken on file by the Sub-Magistrate, Tiruchendur. 
The question that falls for consideration is now whether on a proper interpreta- 
tion of section 166 of the Madras Panchayats Act, 1958, the complaint filed on 20th 
September, 1967 is ‘barred by limitation as contended for by the accused- 
respondent. i tite ce J rA , 
_ There is no doubt that this unauthorised encroachment of 234 square feet isa 
continuing offence within the meaning of the proviso to sections 166 and 181 (2) (c). 
The expression “ continuing offence” has been defined in the followmg terms by a 
Division Bench of the Bombay High Court consisting of Gajendragadkar and 
Shah, JJ. in State-v. Bhiwandiwalla'. i S 
“The expression ‘continuing offence’ though not a very happy expression has 
acquired a well-recognised meaning in criminal law. Ifan act committed by an 
- accused person constitutes an offence and if that act continues from day to day, 
then from day to day a fresh offence is committed ‘by the accused 80 long as the 
act continues. Normally and in the ordinary course an offence is committed only 
once, But there may be offences which can be committed ‘from day to day and 
it is offences falling in this latter category that are describesd as continuing offences. 
In ‘every case of a Continuing offence it may be -possible to describe the default 
‘a8 amounting to an omission or to a positive act on the part of the defaulter.” 
The same view appears to have been taken by a Full Bench of the Patna High Court 
in State v. Kunja Behari*, It was held in that case that : . 


g “ The expression ‘ continuing offence’ means that, if an act or omission on the 
pe an accused constitutes an offence, and ifthat act or omission continues 
f i day to day, then a fresh offence is committed on every day on which the act or 
omision continues.” : eos Ean, i 
Justice Sadasivan of the Kerala High Court has approved and followed the rationale 
of these two decisions. Applying this test, there is no difficulty in holding that the 
respondent-accused was commi a “ continuing offence” from -1g3th April, 1967, 
the date of the commencement of the offence, apart from the date of 17th June, 1967, 
the date of her conviction. When once it ıs held that the respondent-accused is 
guilty of continuing offence within the meaning of section 166 of the Madras 
Panchayat Act,.1958, certainly P.W. 1 (the executive authority ofthe panchayat) 
has-a right to make the complaint in time withIn 12 months from the commence- 
ment of the offence. a i 
_ Mr. Ramaswami argued that the date has got to be reckoned from the date of 
conviction viz., 17th June, 1967 and that this would not fall within the meaning of 
failure to take out a licence or obtain permission under the Act, which eiei 
governs the operative portion of the proviso and therefore the first part o section 106 
of the Panchayat Act,.1958 applies to the facts of this case. This argument is devoid 
of substance on a closer scrutiny. Section 82 contemplates the mandatory permission. 
to be obtained by any person making any encroachment whatever. There is no doubt 
on the facts of this case that the paa o Preu ap did not obtain any permission 
from the executive authority ofthe panchayat.: This would, in my opinion, certainly 
fall within the ambit of the phraseology “ failure to obtain permission under the Act”. 
If that be so and in my view it is undoubtedly so, the executive authority issued the 
necessary direction lawfully in Exhibit P-2. Mr. Ramaswami did not argue that 
Exhibit P-2 does not contain any direction lawfully given to him by the executive 
authority or any requisition lawfully made on him under the Act. Even the com- 
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plaint mentions about the respondent-accused continuously contravening the Act 
even after her conviction. e complaint mentions section 181 (2) (c) of the 
Madras Panchayat Act, 1958, in regard to the liability of the respondent for puni- 
shment. Section 181 (2) (c) mentions after the previous date of conviction when 
the accused is liable to be punished when she continues so to offend in not com- 

lying with any direction lawfully given to her or any requisition lawfully made on 

er. I hold that the complaint is not barred by limitation since the first part of 
section 166 is totally inapplicable to the facts of this case. Both the learned Sub- 
Magistrate and the executive authority have properly conceived the scope and 
application of the relevant sections to the facts of this case. 


The order of acquittal ofthe respondent is set aside. She is convicted under 
section 181 (2) (c) of the Madras Panchayat Act, 1958 and sentenced to pay a ses 
of Re. I for each day of the continuing offence. 

The learned Counsel for the respondent-accused states that the total number 
of days'‘would amount to 187 days ; that means that she is sentenced to pay a fine 
of Rs. 187, in default to suffer rigorous imprisonment for one month. 

Time for payment—6 weeks. 

The criminal appeal is allowed. 

S.V.J. f —— Appeal allowed. 

IN THE HIGH GOURT OF JUDIQATURE AT MADRAS. 

Present :—MR. Justice K. SgwNIvasan AnD Mr. Justa R. SADASIVAM. 


KM. Sentti Pii ala ode i .. Appellants* 


Kulandaivel Pillai and aas l Respondents. 


Hindu Law—Private family E e of members of family to put an ià to —Distinction 
between public and private trusts 
Where an idol has been installed (even if ithappens to be a private family idol) 
and the family endows property for the Sates of the idol and the performance 
of poojas and the like, the idol as a distinct entity becomes the owner of the property 
and thereafter the donors, the membets of the family, have no surviving power 
to take back the property from the idol. But where there is no installed idol 
and no dedication of property in favour of such idol and there is only a private 
trust principally for the performance of guru pooja for deceased persons, as in the 
instant case, it is open to all the members of the family, all of them acting together, 
to put an end to the trust. 
Case-law discussed. 
(Distinction between private and public trusts pointed out.) 
Appeal against the decree of the Sub-Court, Madurai, in O.S. No. 124 of 1959 
(Pauper)—O.P. No. 5 of 1959. 
M.R. Narapanaswami, for Appellants. 
K. Sarvabhauman and Mesnakshisundaram, for Resid 
The Judgment of the Court was delivered by 
Srinivasan, J.—One Ammani Ammal is said to haye founded a trust. The pur- 
poses for which the trust was created as at its inception are not known. But, in 1871, 
she executed what is called a deed of agreement, Exhibit, A-1. It set out that certain 
properties mentioned in the document which had been va a by her and which 
were in her enjoyment at that time were to be looked y the other party to the 


agreement, one Sankaran Servai. ‘The properties consisted of what is described as a 
Mutt. Sankaran Servai was to live in the Mutt and he was to attend to her last 
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xites, manage the affairs pertaining to the Mutt and effect improvements thereto. 
“It finally stated that Sankaran Servai should perform the charities of the abovesaid 
Mutt and that he should not alienate the mpana in any manner. This is the 
-earliest document which gives any indication of the nature of the properties covered 
thereby. In the year 1874 Sankaran Servai executed a release deed, Exhibit A-2. 
It stated that he had been entrusted with certain properties which had heen set cee 
“by Ammani Ammal for the of charities, that he had been performing these 
«charities since the date of it A-r and that as she was not satisfied with his 
administration of the properties, he was surrendering the properties and executing the 
release deed. Even this document did not mention what the charities were. In 
1880, another document came into existence. This was an agreement executed by 
_Ammani Ammal in favour of her three sons : Sundaram Pillai, Kandaswami Pillai 
and Guruswami Pillai. Once again, the recitals m the document purported to effect an 
-entrustment of the properties m these three persons, who were directed to look after 
-the said properties the charitable matters attached to the same. It set out the 
-earlier incidents regarding Sankaran Servai’s management and the release executed 
“by him. The power of appointement of other ns to carry on the purposes of 
-the trust was conferred upon these sain as the hereditary right of manage- 
:ment of the properties. It is not known when this Ammani Ammal died. But, 
-of her three sons, the eldest Sundaram Pillai died in 1900 leaving no issues. The 
youngest son, Guruswami Pillai, died in 1893, and after his death, an agreement was 
-entered into between the surviving son, daswami Pillai and the heirs of 
Guruswami Pillai. For the first time, it was this document that specified the pur- 
~poses for which the properties were allegedly set apart. The recitals in this docu- 
-ment show that a Mandapam had been built m North Masi Street forthe purpose of 
_Dhigvijayam thirukkam to be performed in that Mandapam to Sri M isunda-~ 
creswarar Swami. The other objects of the trust were the performance of Maheswara 
Guru Pooja to Sri Dhakshinamoorthi Swami, accompanied by poor feeding on the 
-full moon day in Chitrai in Ammani Ammal Matam, and also the performance of 
-guru pooja for Ammani Ammal on the full moon day in Karthikai, accompanied by 
-the feeding of the poor. Kandaswami undertook under this document to perform 
the said three Kainkaryama, by leasing out the coconut trees surrounding the Mutt 
.and with the income by way of house rent and the yield from lands. It appears from 
-this document as also from the pleadings in the suit that the properties consisted of 
a matam, known as the Ammani Ammal matam, which yielded som income by way 
-of house rents from the houses surrounding it anda mandapam where the thirukkam 
rwas being performed for Sri Meenakashisundareswarar, on one day in the year, and 
this Mandapam was also yielding some income. 


Kandaswami died in 1911. The plaintiffs who are the descendants of this 
_Kandaswami, brought the suit in forma pauperis for the framing of a scheme for those 
trust properties. ‘Lhe principal defendant is the first defendent, who is the son 
-of Guruswami, the youngest of the three sons of Ammani Ammal. It was alleged 
` by the plaintiffs that the first defendant was ing the properties and orming 
the charities even during the lifetime of the sons of daswami, and that laterly, 
-though he had been collecting the rents and profits from eer aad nee he had not 
‘been rendering any accounts and had not been carrying out the objects of the trust. 
Tt was on this charge of breach of trust on the part of the first defendant the suit was 
filed for framing a scheme. : 


The contention of the first defendant was, that the dedication, if at all any 
-existed, was an invalid one, that the sons of Ammani Ammal took the pro ies ag 
- their private properties ; and that shortly before the death of Kandaswami, the second 
-son of Ammani Ammal, it was agreed that the pro ies should be divided among 
-the heirs, Items 1 to 17 were taken by the first defendant and item 18 was taken by 
-Kandaswami. It was contended in the written statement of the first defendant that 
this being a private trust, it was put an end to by the consent of all the living members 
of the family and that from about 1911, the members of the two branches were in 
-separate possession of the properties so divided as their private properties. It was 
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claimed that the heirs of Kandaswami were in fact leasing out the mandapam which 
fell to Kandaswami’s share and appropriating that income for their private pur-- 
p The first defendant was also doing likewise with regard to items 1 to 17 which 
ell to his share. The first defendant accordingly claimed that he was in adverse: 
possession of the items which he took over in Igri. 


The questions that arose before the Court were whether there was a valid. 
trust created by Ammani Ammal and whether it was put and end to in the manner 
stated by the first defendant. 


The learned Subordinate Judge held that whatever mighthave been intende 1 by- 
Ammani Ammal, no dharmam of any description was being conducted during the 
past 20 or 25 years. He held also that the creation of a trust for the performance of 
guru pooja is under the law invalid. He declined to accept the claim of the plaintiffs. 
that pooja was offered for an idol located in the premises of the matam. In the light 
of the evidence before him, he concluded that this Dhakshmamurthi really referred. 
to the father of Ammani Ammal, and that it was not the worship of an idol that was. 
contemplated but the performance of guru pooja for the father of Ammani Ammal. 
None of the documents referred to set out what the charities were. It is only from: 
the last of these documents, Exhibit A-7, that any clue is available in this regard. 
The learned Subordinate Judge held that a trust founded for the ormance of 
Dharmam in general is invalid for vagueness, that itis equally invalid for the reason 
that the performance of guru pooja is provided for. He accepted the claim of the 
first defendant that the trust be whatever it was created, was a private 
trust, and was put an end to by the consensus of the members of the family and that 
thereafter each branch was in possession of seaparate portions of the properties in 
assertion of its right and that therefore the first defendant had perfected his title 
by adverse possession. 

The plaintif appeal and the question that has been canvassed before us is 
whether the trust was validly put an end to. 


[After discussing the evidence the Court proceeded :] 


There a to be no room for doubt that the dedication in the present case,. 
ifit can be called such, was in the nature of a private trust and that position is not. 
seriously controverted by Mr.M.R. Narayanaswami, learned Counsel for the plaintiff- 

ts. He contended however that though a valid trust cannot be brought into- 
existence for the purpose of guru poojas for deceased persons, the trust, msofar as it 
relates to the performance of dhigvij thirukkam for Meenakshisunderaswarar- 
at the mandapam, must be held to be a valid one. It is not quite clear what this. 
digo tjayam thirukkam consisted of. According to the evidence, a Mi apadi used 
to be performed at this Mandapam in item 18. During the Chitrai festival, the deity 
Sri Meenakshisundareswarar while being taken in procession was sto at this. 
Mandapam and worship offered. Even ing that a trust created for this purpose 
would be a valid trust we feel exceedingly doubtful whether the trust can be regarded. 
as a public trust. Mr. Narayanaswami referred to the decision of the Supreme 
Court in Saraswathi Ammal y. Rajagopala Amamal‘; where it was held that it 1s the- 
dominant purpose of a dedication that ought to be looked to in ascertaining its validity 
or otherwise. But insofar as we are able to gather from the documents, where guru 
poojas for Ammaniammal, and for her father,- Dhakshinamurthi are provided for, 
as algo the worship of Meenakshisundareswarar at the Manda on a particular 
day in the year, it seems to us that the dominant purpose is yin Pou The 
vague statement that poor feeding used to be done not advance the argument. 
insofar as it serves to establish the creation of a public trust. Weaccordingly hold that. 
the learned Subordinate Judge was right in his conclusion that this was only a pri- 
vate trust. We may also emphasise that there is no contemporaneous document: 
which establishes the intention of Ammani Ammal, the founder of the trust, or out- 
lines the purpose for which she proceeded to create the trust. We have only the- 
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document executed (long after the founding of the trust) by her heirs, Kandaswami 
and others, setting out the purpose for which the trust was allegedly created. Except 
for the fact that there was a mandapam, which suggests that a mandagapadi might 
have been performed, there is nothing to show that that was one of the objects which 
led to the founding of the trust. Taking all the circumstances together, we agree 
with the learned Subordinate Judge that only a private trust, principally for the per- 
formance of the guru poojas was founded. 


The next qustion that has been argued at length by the learned Counsel, Mr. 
Narayanaswami, is that even so, the private trust cannot be put an end to as claimed. 
‘The extinction of a private trust js, according to the arguments, totally impermissi- 
ble under the law. In Manomohan v. Si arl, it was held that shebatts cannot 
by their dealings give the trust properties a different turn but the members of the 
family interested can by their consent-convert the debutter property into secular pro- 
perty. It is not the dealings but the family consent that changes the character of 
the properties. In laying down that proposition, the learned Judges were following 
the dictum of the Privy Council, Dooganath Rops case#, though some doubt was 
cast upon the principle. In Chedicharan y. Dulal Paik®, also the principle that 
debutter property can be converted into secular property by the consensus of the 
whole family and that cohsensus should be by all the members, both male and female, 
who are interested in the worship of the deity, was laid down. The learned Judges 
were following the proposition that in the case of a family idol, the consensus of the 
whole family might give the estate another direction, an observation from the Privy 
Council decision in Doorganath Roy v. Ramchunder Sen*. “No doubt, here also, it was 
pointed out that this observation was more or less obiter and that the question 
did not arise in the case dealt with by the Privy Gouncil. ; 


A more pointed criticism of the Privy Gouncil’s observation in Doorganath Roy v. 
Ramchunder Sen*; was made in a later decision ofthe Calcutta High Court inSukwnar 
Bose v. Abani Kumar‘. The learned Judges were dealing in that case with a dedica- 
tion of property to an idol and held that if there is an absolute dedication, the pro- 
perties ceased to be those of the family and become the properties of the idol. 
Obviously, then once that result has been reached, the doctrine that the consensus 
of the family can give another direction to the properties could not apply. The 
learned Judges observe that the members of the family cannot put an end to the 
installed idol, nor can they deprive it of property of which it had become the absolute. 
owner. Proceeding from the proposition that where an absolute dedication in 
favour of an idol had taken place, it becomes a juristic personality whose interests- 
have to be protected by other persons and that the right of the deity cannot be nega- 
tived by the members of the’ family purporting to divest the deity of its property, 
the learned Judges finally held that the observation of the Privy Council in 
Doorganath Roy w. Ramchundsr Sen*, cannot be taken any longer to be good law. 


Pursuing this lme of argument, Mr. Narayanaswami next referred to “Hindu 
Law of Religious and Charitable Trusts” by Mukherjee. At page 175 of the 
second Edition, the learned author observes that in Hindu Law, the institution of a 
family idol is regarded as a valid religious trust and that it would be a religious or 
charitable trust in the legal and technical sense, even though the persons benefited 
are members of a.particular family. Next, referring to the principle of English 
law the learned author observes: 


“These is another principle of English law according to which the persons 
interested in a private trust have the power and authority to use the trust fund 
for any purpose and divert it from its original object. In other words, the bene- 
ficiaries if they are sui juris and are of one mind may, by their option, modify-or 
put an end to the trust. One point which is still debatable in Hindu law is 
whether this principle can be applied to a private or a family debutter.” ` 
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Next, ‘the learned author refers to the decision of the Judicial Committee in 
Doorganath Roy v. Ramchunder Sen’, The case before the Privy Council arose out 
of the suit to set aside certain alienations of an ancestral mahal on the ground that 
the mahal had been dedicated to the worship of an idol. On the evidence, it was 
found that the estate was not dedicated. The suit failed on that ground alone. But 
the Judicial Committee proceeded to observe that if the deed of endowment had 
‘been satisfactorily proved and it was an endowment which dedicated the estate 
to the service and worship of a particular idol, then though the idol might be a 
family idol, the property would be impressed with a trust in favour of it. Where 
the temple is a public temple, the dedication may be such that the family itself 
could not put an end to it, but in the case of the family idol, the consensus of the 
whole family might give the estate another direction. They, however, notice that 
no such question arose in the case before them. The learned author deals with this 
observation and points out that it was an obiter dictum pure and simple, and that 
while it has been regarded as an authoritative pronouncement of the law in some 
cases, its correctness had been questioned in other decisions. The criticism was 
made by the learned author that even if the property had been dedicated only to a 
family deity and the endowment is a religious or charitable trust, there is no reason 
why the other incidents of a private trust as obtain under the English law should 
be applied to it. Further the deity itself is a juridical n in Hindu Law and 
the dedicated property would vest in it absolutely and that the property cannot be 
taken away from the deity without the consent of the idol and that the consent of 
the beneficiaries is really immaterial and cannot make revocable a gift which is 
irrevocable in law. It will be noticed that both in the above passages setting out 
the criticism by the learned author and in the decision of the Calcutta High Court 
cited earlier in Sukumar Bose v. Abani Kumar*, the question has been considered 
in the light of an installed idol in favour of which certain properties are dedicated, 
with the consequent result that the idol becoming a juristic personality acquires 
an absolute right to the property and it is from that perspective the question has 
been asked whether a trust of that description can be put an end to. We are in 
entire agreement with these propositions, viz., that where an idol has been installed, 
even if it ha to be a private family idol, and the family endows property for 
the upkeep of the idol and for the performance of poojas and the like, the result 
contemplated in the above decision must be deemed to follow, viz., that the idol 
as a distinct entity becomes the owner of the property and thereafter the donors the 
members of the family, may have no surviving power to take back the property from 
the idol, but the question would be, whether such a result can follow in the case of 
trust of the kind which we have in the case before us. In so far as the present trust 
contemplates setting a of the property for guru poojas, it is undoubtedly invalid. 
There is no evidence of an initial foundation for the purpose of performing the manda- 
gapadi at the mandapam. We shall presently consider whether that can be regarded 
as a public trust. We have already referred to the evidence that there used to be a 
Dhakshi rthi temple in which poojas have been offered to an idol of that name. 
‘The Court below has not accepted the evidence and has held that the Dhakshina- 
mourthy referred to is really the father of Ammani Ammal, the founder of the trust, 
and what was contemplated was only guru pooja for that Dhakshinamurthi. In 
the present case, therefore, there was no installed idol and no dedication of the 
property in favour of any such idol. Leaving side the two guru poojas referred to 
we may for the purpose of argument take it that the property was set cha also for 
the ed of performing mandagapadi on one day inthe year during Chitra festival 
for Sri Meenakshisundareswarar. The question we have to consider is whether it 
can be said that there was a dedication for any deity in so far as the performance of 
that mandagapadi is concerned and whether the owner of the property divested them- 
selves of their rights and vested the property in any other juristic personality. 

The broad distinction between public and private trusts appears to be that 
public trusts are trusts constituted for the benefit of either the public at large or of 
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some considerable part of it answering to a public description, while private trusts 
are trusts wherein the beneficial interest is vested absolutely in one or more indi-- 
viduals, who are or who may be definitely ascertained. In Perry on ‘ Trusts’ it 
is stated that- private trusts concern only individuals or families for private con- 
venience and support, while public trusts are for public charities or for the general 

blic good. Lewin while stating that public trusts are those constituted for the 
beneti of either the public at large or some considerable portion of it, would include 
even that category of trusts for charitable purposes, and in fact, equates charitable 
trusts to public trusts. Ganapathi [yer in his ‘Hindu and Mohammadan endow- 
ments’ deals with instances of what have been held to be public and private trusts. 
He refers in particular to the case Sathappa Iyer v. Periaswami!, where a Zamindar 
founded an institution which became known as Sathappa yers mutt and made a 
charity grant in its favour. A suit was brought to remove the appellant who was. 
in charge of the mutt and to recover possession of the properties. The original 
document of grant showed that the then Zamindar gave some properties to his then. 
guru for the construction of a mutt, for offering worship and prayers, for meeting 
the expenses of the establishment, as well as for the performance of annual 
pooja and deva pooja. The document also provided for the distribution of food among: 
paradests when guru pooja was performed. Mutuswami Iyer, J., dealing with 
certain aspects of the case, pointed out, 

“The contention regarding jurisdiction is that under Act XX of 1863; 
the District Court is the proper forum. This would be so if the institution is 
endowed and dedicated to any section of the public, either as a place of worship, 
such as temple, or a religious establishment where religious instruction is to be 
had, like a muff.............. But, the grant in the case before us discloses no 
intention to confer a benefit either upon the people in general or upon any class 
of sectarians. On the other hand, the grantor desired only to perpetuate the 
spiritual memory of his guru. Neither the general public for any section of the 
people had an interest cither in the erection or maintenance of the mutt or in the 

` performance of the prescribed religious duties........ The motive for the grant 
eer ree an act of religious charity which would ensure the pros- 
ce eas eas The original grantor and his descendants are the only 
persons interested in seeing that the institution is kept up for their benefit in 
accordance with the imtention of the grantor 
The learned Judge accordingly held it to be in the nature of a private trust 
Ganapathi Iyer further points out that the user by or benefit to the public is a test 
for determining whether a trust is a public trust or not. The learned author 
further sets out several distinctions between private and public trusts. He treats 
the power of persons interested in a private trust to use the fumd for sny other 
or to divert the fund from the original object as one of the indicia of a 
private trust, POL Cai tnt ae copes tt Genace De dogs i TECHIE of B PUBS 
charitable trust. 

_ It is not denied that the menie laid down in Doorganath Roy v. Ramchudsr 
Sen*, has been followed in several Courts in India. We e fave already referred to 
the Qalcutia decisions wherein that principle has been criticised. To our minds, 
‘however valid the criticism might be in cases where there is an installed idol, though 
private in character, for the purpose of maintenance of which properties are dedica- 
ted by a family, in which event it might be held that the idol as the owner of the 

perty cannot be deprived of it by the family, the case of a private trust of the 

ind we are concerned with falls into a different cat to which the ohservations 
of the Privy Council in Doorganath Roy v. Rams. Sen*, can still apply. In 
Govindakumar Roy Chowdry w. Debendrakumar Roy Chowdry*, the learned mee of 
the Calcutta High Court refer to Mayne’s Hindu Law and Usage, 7th Edition 
where Mayne was of the same opinion, piz., that “ the distinction hetween a ew 
and a public endowment is an important point, for in the case of a family idol, th 
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consensus of the whole family might give the estate another direction.” in Ape 
Bhatiar x. Kurumba Ummat, a Bench of this High Court accepted the principle that. 
the members of a family may unanimously put an end to a private endowment 
such as ene An early decision of the Calcutta High Court in 
Tulsidas v. Si 23, has ted'that principle as valid. Two decisions of 
the Orissa High Court ishnadas v. ama Sami?, and Narayana v. 
Narasing Charan‘, , have also accepted the principel laid down by the Privy 
Council in relation to private trusts. 


The result of the above discussion is accordingly that in so far as a valid trust: 
of any description created by Ammani Ammal in the present case is concerned, it 
is essentially a private trust and that it is open to the members of the the family, 
all of them acting together to put an end to the trust. There is no evidence of 
an absolute dedication of the properties, nor is there any evidence that the entire 
income from the properties was being devoted to any valid charitable purpose. 


It is the contention of the first defendant that all the members agreed to put an. 
end of the trust and divided the properties among themselves. The only question 
that remains to be considered is whether there was in fact such a co 
determination of the trust. f 


We agree with the learned Subordinate Judge that there was. It is true that 
the evidence in this regard is not of a large volume. The witnesses on the side of 
the plaintiffs are persons who are unable to say anything out of their own personal 
knowledge. Virtually, the first defendant is the only person who can speak to it. 
But in f of the fact that that should have been so done, we have clear evidence 
in the have of the actions of the members of the family. It is not denied that the 
plaintiffs themselves were in possession of a portion of properties and were deriving 
income therefrom, and if they at all performed mandagapadi, they did so on very 
infrequent occasions and not as if they were performing a duty which was cast upon. 
them by a trust in existence. Indeed, D.W. 2, who is herself the third def 
and the mother of the second plaintiff, admitted that her husband, Shanmugam a 
son of Kandaswami, died over 25 years ago, and she did not orm this mandagapadt 
for several years. For one or two years immediately after the death of her husband, 
both she and the first defendant performed it. Thereafter, it was not done. No 
member of the family, including the first plaintiff, appears to have questioned the 
conduct of the parties during the past several years or disputed their enjoyment of 
the income from these properties. We can therefore take note of this circumstance 
as indicating that the members were fully aware that the properties had lawfully 
passed to the different branches, and from this circumstance we can deduce that 
the members of the family should have acted in concert in so dividing the family 
properties and put an end to the trust. This conduct on the part of the member of 
the family gives ample support to the evidence of the first defendant that in putting 
an end to the trust, the members of the family acted together. Mr. Narayanaswami, 
learned Counsel urges that this conduct is really the conduct of a defaulting trustee 
and that cannot be relied upon to lend validity to the claim that there was a lawful 
determination of the trust. But when it is not denied that the members of the 
family alone were beneficiaries and this was in the nature of a private trust, we see 
no reason why the conduct of the members of this family should be looked at 
with suspicious eyes. That conduct is to our minds in conformity with the position 
that the members no longer felt themselves to be under the inhibition of any trust. 
The natural inference to be made from such conduct is that the trust was to the 
knowledge of all the members of the family no longer in existence, a result that could 
and should have been brought about only by the consensus of the members of the 
family. 


1. darn 21 MLJ. 388. 3. A 
2 (1911) 9 IC. 650. 4. AL 
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We are accordingly satisfied that the decision of the Court below is correct and 
dismiss this appeal with costs. ie aetna Al Bas eRe ere on Ceara 
randum df appeal." | 

V.K. i — Appeal dismissed. 

IN THE HIGH QOURT OF JUDIGATURE AT MADRAS. 
PRESENT - :-—Mr. JusT S. GANESAN. 5 8 
S. A. A. Annamalai Chettiar * .. Potitionsr* 
v. 
Molaiyan and others ` ‘we Respondents. 
Evidence Act (I of 1872), section 116—Estoppel—Landlord and tenant—Denial of title of 
landlord—. — Scope: 


Provincial Small Causes Courts Act (EX of 1887), section ‘29 —Scope—Suit filed in Small 
Causes Court raising quastion-of title to immovable property—Duty of Court. . 
The estoppel contem oe by section 116 of the Evidence Act is restricted 
to the denial of title at the commencement of the tenancy and thee lication, 
~ vit follows that a tenant is not estopped from contending that'the landlord had 
no title before the tenancy commenced or that the title of the lessor has since 
come to an end. 


_« Hence-in the instant case the respondents (tenants) are entitled to show with- 
_ out first surrendering possession of the demised larids that subsequent to the com- 
mencerment of their tenancies the petitioner-landlord’s title net suit properties 
~ and consequently the oe nee come to an end’ by the introduction of the 
Madras Act (XXX of 1963 


A Small Cause ly is evidently i competent to decide a question of title if 
it arises incidentally but its ‘decision on a question of title being a summary one 
cannot be. final. ‘The object of section 23: of the Provincial-Small Causes Courts 
Act is to relieve the Small Cause. Court from going into complicated and intricate 
questions of title: Normially a final decision on a question. of title is based 
upon a full’and.complete record of-the entire evidence adduced by the parties and 
would be subject to. appeal and even to second appeal and would ordinarily be 

, res judicata between, the parties; and the questions involved are likely to be compli= 
cated and difficult. In such. cases'the Small Cause Court, though competent 
to decide incidentally the question of title in-that particular case, must exercise 
with discretion the power of returning the laint to be presented to the Court 
which would have veel eat to: 80 > decide on. that ae mall. rancid 
. discussed, | 


` Petitions undet sectióti 25 of the Provincial Small Catises mra “Act praying 
the High Court to revise the orders of the Court of the District Munsif, Pudukottai, 
dated arst December; 19875 and made in 8.8. Nos. 274, 275 and 276 of 1967 
respectively. 

K. “Gopalachari, for Petitioner. i , 

-G. Desappan, for Resporident. ee ee i Hert 

The Court made the following aet D na a‘ 

OroerR.—Annamalai Chettiar, the plaintiff in Small Cause Suits Nos. 274, 
275 and 276 ‘of 1967; is the revision petitioner ahd he is aggrieved that the District 
Munsif of Pudukottai had dismissed all the three suits filed by him for recovery’ of 
rent from each of the respondent-defendants, — : 


3 rae is not disputed that the ndents were tenants under the pennone and 
were giving melwaram to him at 1¢ rate'of 40:60 and one bundle of straw out of 

five bundles till the year 1966 and that they have ceased paying the rent on 
the ground that the-village-Melur wherein-the suit lands are situated and which is a 


* CRP. Nos. 506,.507 and 508 of 1968. i 10th April, 1969. 
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„minor inam had been abolished by Madras Act (XXX of 1963) and the consequent 
notification made on 22nd January, 1966, that, thereafter, the rights and obligations 
of the petitioner-plaintiff as inamdar had been completely extinguished and that 
che is not therefore entitled thereafter to the melwaram from the respondents. 


The learned District Munsif had upheld the contention of the respondents and 
had accordingly dismissed the suits. 


I am clear that the learned District Munsif had acted improperly in trying 
the suit, the disposal of which, I will presently show, depends upon the proof or 
-disproof of title to immovable property and that the proper course was to have 
returned the plaint for representation to the Original Side. Of course, he is not 
alone to blame. The defendant has not taken any such plea in his written state- 
ment, and the learned Counsel for the petitioner and the respondents have frankly 
-conceded that the question of estoppel ought to have been also raised and disposed 
-of during the trial itself. ' i 

Both the learned Counsel agree that, if the respondents are estopped from deny- 
ing the title of the petitioner to the suit properties, it would have been perfectly 
-open to the learned trial Judge to have decreed the suits for recovery of rents; as 
it is not disputed that the respondents were cultivating the lands as lessees under 
the petitioner till the introduction of the Madras Minor Inams (Abolition and 
“Conversion into Ryotwari) Act (XXX of 1963) and the consequent notification 
-on 22nd January, 1966. 

I permitted the learned Counsel to argue the question of estoppel. While 
the learned Counsel for the petitioner contends that the respondents are estopped 
“by virtue of provisions of section 116 of the Indian Evidence Act from disputing 
the title of the Fe to the suit lands, the respondents’ learned Counsel states 
that the law of estoppel embodied in section 116 of the Indian Evidence Act does 
not apply to the present cases, as respondents are not disputing the fact that the 
~petitioner had title to the suit properties at the commencement of the tenancy and 
that they are entitled to show that, subsequent to the tenancy agreements, the peti- 
tioner’s title to the suit properties had become completely extinguished by Act 
-of 1963) andthe consequent notification in 1966 and that, consequently, his right to 
claim melwaram from the ndents from the date of the Act and the date of 
the notification has been completely extinguished and that the tenancies have been 
“put an end to by the same Act and notification. — 


In Kunwar v. Ranjit Singh!, the Privy Council has laid down that a tenant, who 
has been let into possession, cannot deny the landlord’s title, however, defective 
it may be, so long as he has not openly restored possesion by surrendering to his 
landlord. In Muthu Naiyan v. Chinnasama Naiyan?, this Court has laid down that 
a tenant is estopped from denying the title of the landlord, without first surrendering 
possession. 


Section 116 of the Evidence Act clearly says that the tenant is estopped from 
-denying, during the continuation of the tenancy, that the landlord had title at the 
commencement of the tenancy. Possession and permission being established, 
-estoppel would bind the tenant during the continuation of the tenancy and until 
che surrenders his possession, The words “ continuation of the tenancy ” have been 
interpreted to mean “ during the contmuation of the possession that was received 
under the tenancy in question,” and Courts have repeatedly laid down that estoppel 
-operates even after the termination of the tenancy so that a tenant who had beet 
let into possession, however, defective it may be, so long as he has not openly surren- 
-dered possession, cannot dispute the title of the landlord at the commencement of 
the tenancy. It has been noted that, under clause (gq) of section 108 of the Transfer 
of Act, the lessee is bound to put the lessor into possession on the termina- 
tion of the tenancy. y 





1. ete 42 LA. 202: 29 MLJ. 335 : AL 2. (1905) LL.R. 28 Mad. 526 : 15 MLJ. 
R. 1915 P.C. 96. 419. = 
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The estoppel contemplated by section 116 of the Indian Evidence Act is, as 
I have observed, restricted to the denial of title at the commencement of the tenancy 
and by implication, it follows that a tenant is not estopped from contending that 
the landlord had no title before the tenancy commenced or that the title of the lessor 
has since come to an end. 

In Ssth Fida Hussain v. Fazal Hussaint, the Madhya Pradesh High Court has 
ruled that it is open to the tenant to plead that, after the expiration of the lease the 
landlord’s title had terminated by transfer or otherwise or has been lost or defeated. 
by title paramount. In Guruswamt Nadar v. Ranganathan*, a Division Bench of this 
Court constituted by Satyanarayana Rao and Rajagopalan, JJ. has stated, after 
an elaborate review of the authorities, that it is open to the tenant, even without - 
surrendering possession to show that, since the date of tenancy, the landlord’s title 
had come to an end or that he (the tenant) was evicted by paramount title or that, 
even though there was no actual eviction or dispossession from the property, under 
a threat of eviction he had attorned the tenancy. In a case of eviction by the true 
owner or attornment in case of threat by him, the old tenancy ceases and the plea 
of stoppel will not avail. In the case of attornment the act must not be voluntary 
but must be under compulsion. The third party must have a good title and the 
tenant must have quitted the property against his will. 

In Chilenbare Vka Devasthanam v. Doraiswami*, Natesan, J. has observed 
that there a a s that the estoppel under section 116 of the 
Evidence Act is restricted to the fe denial of the title of the landlord at the commence- 
ment of the tenancy and that it is open to a tenant even without surrendering posses- 
sion to show that, since the commencement of the tenancy, the title of the landlord 
has come to an end. 

The learned Counsel for the petitioner relies upon the decision of a Division 
Bench of this Court in Thavazhi v. Sankaran‘, and pleads that, in view of this deci- 
sion, the decision of Natesan, J. on the question of esto especially his observa- 
tion that there was no necessity for the tenant to surrender possession before deny- 
ing the title of the landlord subsequent to the commencement of the tenancy, 
requires reconsideration. In that case the Division Bench has observed that tenancy 
cannot be terminated by any adverse action taken against the landlord by a third 
party, whether the third party be a Government or some other rival claimant and 
that the tenant will still be estopped from denying the landlord’s title. The learned 
Judges dissented from the view taken by this Court in Ammu v. Ramakrishna Sastri*, 
and in Hattikudur Narain Rao v. Andar Sayad Abbas Sakib®, wherein it was held that 
there was no question of any estoppel, when the Deputy ‘Collector declared the land 
which was in the possession of a tenant under a landlord to be the property of the 
Government and granted patta to the same tenant and made him a ryot of the 
Government. 

I am unable y follow the decision of Thavazhi v. Sankaran‘, as there is preponde- 
rant authority in support be a? FS stake view taken by this Court in Gwruswamè 
Nadar v. Rang Chidambara Vinayakar Devasthanam v. Doraiswami*, 
These two latter decisions a are sound in principle and are in consonance with 
the pare of the other High Courts. 


pplying these principles, it oy soe to me clear that the respondents are not 
iat | eas invoking the doctrine of estoppel in the present instance. ‘The respon- 
reap do not seek to assert that the petitioner had no title to the suit lands at the 
commencement of the tenan ; and their only contention is that, since the com- 
mencement of the tenancy, titioner’s right and title to the land had been 

ed by the iod aon the Act of 1963) and the consequent notifi- 
cation of the year 1966. In my view, the respondents are entitled to show without 
first surrendering ion that subsequent to the commencement of their tenancies, 
the e petitioner’s title to the suit properties and consequently the tenancies have 


1. ALR. 1963 MP. 232 4. ALR 1918 Mad. 285. 
2. ILR ( (1954) Mad. 341: (1953) 2MLJ. 5. (1878 80 IL R.2Mad. 226. 
511: A.LR. 1954 Mad. 402. 6. (1915) 28MLJ.44: 27L.C. 785. 
3° (1967) 2 MLJ. 181. 
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come to an end. It is therefore obvious that the petitioner cannot succeed in 
these suits merely on the strength of tenancy agreements entered into by the 
Tespondents in respect of the suit lands, and can succeed in recovering rents for 
the year 1966 and later years on y by showing that, in spite of the introduction of 
Act (XXX of 1963), and the consequent notification in the year 1966, he continues 
to hold the title of the suit lands and that the tenancies have not become extin- 
guished. j 

I am clear that, in these circumstances, the trial Court ought to have declined 
to proceed with the trial and should have returned the Pog to be represented on 
the Original Side of that Court under section 23 of Provincial Small Causes 
Courts Act. The reasons are briefly these: 

Section 23 (1) of the Provincial Small Causes Courts Act runs thus:— 

‘* Notwithstanding aaything in the foregoing portion of this Act, when the 
tight of a plaintiff and the relief claimed by him in a Court of Small Causes depend 
upon the proof or disproof of a title to immovable property or other title which 
‘such a Court cannot finally determine, the Court may at any stage of the proceed- 
ings return the plaint to be presented to a Court having jurisdiction to determine 
the title.” 

While interpreting this section, the Calcutta High Court has in Sadek AK v. 

Samed Als, e the following observations : 

“In the second schedule to the Provincial Small Causes Courts Act (IX of 
1887) t care has been taken to exclude from the izance of the Small 
‘Cause Court all suits in respect of immovable property whether for possession 
.or declaration or partition or otherwise how so ever with small exceptions as 
regards certain classes of rent suits. In effect rightsto or interests in immovable 

are elaborately excluded, but as questions of this character may arise 
incidentally in suits, for example for money a facultative provision is made by 
section 23 enabling the Small Cause Courts to send the matterto the ordinary 
civil Court, but not obliging it to do so.” 


With great respect, I am inclined to follow the said decision. A Small Cause 
Court is evidently competent to decide a question of title if it arises incidentally but 
its decision on a question of title 4 a summary one cannot be final. The object 
of section 23 of the Provincial S Causes Court Act is to relieve the Small 
‘Cause Court from going into complicated and DEE weak ie of title. No 
a final decision on a question of title is based upon a full and complete record of the 
entire evidence adduced by the parties and would be subject to appeal and even 
‘to second appeal and would ordinarily be res judicata between the parties; and the 

uestions involved are likely to be complicated and difficult. In such cases the 
Small Cause Court, though competent to decide incidentally the question of title 
in that particular case, must exercise with discretion the power of returning the 
plaint to be presented to the Original Court which would have jurisdiction to so 
-decide on that title finally. 

In this case it is not disputed that the question of title to the suit properties is 
«complicated and difficult. ere is considerable scope for controversy as to whether 
ond January, 1966, the date of the publication in Exhibit A-1 is the appointed day 
when the Act (XXX of 1963) came into force and this involves the further question 
whether the Pudukottai (Settlement of Inams) Act (XXIII of 1955) has no appli- 
cation to minor inams. Considerable amount of ents is Am likely to be 
-addressed on the effect of the proviso to sub-section (d) of section 3 of Act xx of 
1963) which runs as follows:— 

‘* Provided that the Government shall not dispossess any person of any land 
in the minor inam in r t of which they consider that he is prima facie entitled 
to a ryotwari patta pent the decision of the appropriate authority under this 
Act as to whether such person is entitled to such patta.” 








g 1. ALR. 1924 Cal. 193. 
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It is also contended by the learned Counsel for the petitioner that, even if the- 
Act had extinguished the petitioner’s rights to the suit pete, the petitioner’s. 
suit claims cannot be defeated because his possession had not disturbed by the- 
Government since the notification as he is entitled to patta. This position is seriously 
disputed by the learned Counsel for the respondents. 


Admittedly these complicated questions have to be resolved in disposing of” 
the suit claims and I am satisfied that this cannot be done in satisfactory manner 
if dealt with in a summary fashion on the small cause side. The question of title- 
is vital to both the parties to these suits and it is but proper that it should be decided. 
on the entire evidence fully recorded and that the parties should have theright of a 
first appeal and if permissible a second appeal also. I am clear that the learned 
trial Judge had exercised his discretion wrongly and that the only proper course 
which he ought to have adopted was to have invoked section 23 of the Provincial. 
Small Causes Courts Act and to have returned the plaint to the original side of that 
Court which can deal fmally and effectively with she question of title. 


In the result all these three Civil Rivision Petitions are allowed, but, under the 
circumstances without costs; and the judgments and decrees in S.C.S. Nos. 274, 275 
and 276 of 1967 are set aside and all these cases are sent back to the Court of District 
Munsif of Pudukottai with a direction that the plaints in these three cases should be 
returned to the petitioner for being represented to a Court having jurisdiction to 
determine his title. 

V.K. ——— Petitions allowed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mnr. Justiog R. SADASIVAM AND Mr. Justice K. N. MupALIYAR.. 


T. Radhakrishna Chettiar and others .. Appellants* 
v 


K. V. Muthukrishnan Chettiar and others .. Respondents. 

Transfer of Property Act (IV of 1882), section 58—Equitable mortgage—Requirements— 
Equitable mortgage evidenced by promissory note executed by ons and by deposit of title 
deeds of property of anothsr—Personal covenant to pey the debt by the latter—If may be 
implied. 

Limitation Act (IX of 1908), Article 115—Equitable morigage—Action on personal covenant 
contained in—Lamitation, 

Contract Act (IX of 1872), section 43—Action against one of two joint isors—No bar 
to subsequent action against the other —-Order 2, rule 2, Civil Pr e Code not appli~ 
cable. 


Civil Procedure Code (V of 1908), Order 2, Rule 2—Scope. 


There can be no difficulty in implying personal liability if a person takes a 
loan and deposits title deeds to secure the loan as the said facts will satiafy the 
requisites of a mortgage by deposit of title deeds. It is needless to point out that 
the isites of an equitable mor are: (1) a debt; (2) deposit of title deeds. 
and (3) an intention that the deed shall be security for the debt. 


Where an equitable mortgage was created by the execution of a promissory- 
note by the first defendant deposit of title deeds of property, belonging to the 
second defendant: 3 


Held, it was true that the second defendant had given documents of title of 
his properties as security; but there was nothing express or implied, to imply 
personal liability on his part for the suit loan. 





*Appeal No. 585 of 1963. 22nd August, 1969. 
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Where an equitable mortgage was not evidenced by a registered document, 
an action on the personal covenant to recover the deficiency arising on the sale- 
of the hypotheca would be governed by Article 115 of the Limitation Act, 1908. 


Section 43 of the Contract Act makes the liability on all joint contracts, 
joint and several and enables the promisee to sue one or more of the several joint 
promisors as he chooses, and excludes the right of any of them to be sued along 
with his co-promisors. A decree obtained against some only of the joint promisora. 
and remaining unsatisfied is no bar to a second suit on the contract against the 
other joint contractors. 

Thus, an application for a personal decree against one of the two joint equitable- 
mortgagors cannot be said to be barred by reason of a prior application against. 
the other ape a so long as the liability remains undischarged. Order 2,. 
rule 2 of the e of Civil Procedure would not be applicable to such a case.. 
(Scope of Order 2, rule 2 discussed). 


Appeal against the decree of the Court of the Subordinate Judge, Devakottai, 
dated 13th November, 1962 and passed in I.A. No. 673 of 1960 in O.S. No. 12 of 
1956. 

K. S. Naidu and A. Venkatachalam, for Appellants. 


K. Yamunan, for Respondents. 

The Judgment of the Court was delivered by 

Sadasivam, 7.—Appeal by the plaintiffs in O.S. No. 12 of 1956 on the file of 
the Subordinate Judge’s Court, Devakottai, against the decree and order of the 
Principal Subordinate Judge dismissing their I.A. No. 673 of 1960 for a personal. 
decree against the second defendant-respondent. The suit was filed on an equitable 
mortgage evidenced by a ponen note Exhibit A-7, dated 7th February, 1950, 
executed by the first defendant E. N. G. Muthukrishnan Chettiar and renewed 
another promissory note Exhibit A-8, dated grd February, 1953 three years later 
by the first defendant and deposit of title deeds of properties belonging to the second 
respondent K. M. Muthukri Chettiar. There was a usual preliminary decree 
on 26th February, 1957 and a final decree on 11th March, TE The appellants. 
filed I.A. No. 778 of 1959, on the file of the lower Court, for a personal decree against 
the first defendant alone to recover the balance of Rs. 10,339-08 with interest from 
goth March, 1959, the date of the sale of the h theca. He pleaded that by- 
inadvertance they failed to implead the second defendant-respondent and sought 
to implead him as respondent in the said application, But it was dismissed as they 
subsequently filed the present I.A. No. 673 af 1960, on the file of the Sub-Court, . 
Devakottai. The said Court found that the second defendant-respondent was not 
personally liable for the debt advanced by the appellants to the first defendant and 
that the present application was barred by reason of the prior application for- 
personal decree made against the first defendant alone. 


The basis of the claim against the defendants in the plaint is that they were- 
doing business as dealers and brokers in stocks and shares under the name and style 
of ‘‘ Central Brokers’? at Madras and that ay took loan for the said business, 
though the promissory note was executed by the first defendant alone. But the- 
second defendant retired from the said partnership business on 1st November, 1947 
and thereafter his son and son-in-law continued as partners of the said firm, Central-- 
Brokers with the first defendant. Though the second defendant has pleaded the 
above fact in his written statement, the appellants did not dispute the same in their 
reply statement, but merely pleaded that with some ulterior motives and to suit 
his purpose, the second defendant respondent purported to remove his name and 
introduced his son and son-in-law as ers, but continued to have control and 


management as e It should be noted that the suit is not against the - 


partnership firm of Central Borkers and the defendants have not been sued as 
partners of the firm, ‘‘ Central Borkers.”’ 


The promissory note Exhibit A-7, dated 7th February, 1 50 was executed by 


the first defendant E.N. G. Muthukrishnan Chettiar alone and it was renewed by- 
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him alone under Exhibit A-8, dated grd February, 1953. It is, however, urged that 
ithe second defendant-respondent made himself jointly and severally liable by reason 
„of the letters Exhibits A-1 to 3 sent prior to the promossory note Exhibit A-7. Buta 
-reading of the letters clearly negatives the contention of the appellants. In fact, 
-these letters really form the basis on which the first defendant executed the promissory 
snote Exhibit A-7. In the letter Exhibit A-1, dated and February, 1950 the second 
_defendant-respondent has stated that a sum of Rs. 10,000 to Rs. 12,000 was urgently 
„required for the firm of Central Brokers and that the first defendant would execute a 
-promissory note for the loan and that he would arrange for a collateral security. 
Thus it is significant to note that the second defendant-respondent has not under- 
taken any liability for the loan which he arranged for the first defendant for the 
- business of the firm of Central Brokers. The two subsequent letters, Exhibit A-2 
_and A-3, merely reiterate the request made in Exhibit A-1. Thus the second defen- 
. dant-respondent has not undertaken any personal liability for the loan advanced 
` by the appellants to the first defendant who was running the firm of Central Borkers 
along with the son and son-in-law of the second defendant. 


Mr. K.S. Naidu, the learned Advocate for the appellants, relied on section 96 of 
ı the Transfer of Property Act in support of his contention that the Act recognises such 
- mortgages as equivalent to simple mortgages. Section 96 of the Act is as follows : 


“The provisions hereinbefore contained which apply to a simple mortgage 
shall, so fr as may be, apply to a mortgage by deposit of title-deeds.”” 


He referred to Mr. Bahin v. Ma. E. Saint, where it was held that a mortgage 
-by deposit of title deeds has all the incidents of a simple mo . He also relied 
„on the decision in Nityananda v. R.G. B. Cinsma Lid.*, where it was held that by the 
combined operation of sections 96 and 58 (b) of the Transfer of Property - 
Act, an equitable mortgage must he held to be a mortgage where the mort- 
_gagor binds himself personally to pay the mortgage-money. The suit in 
that case was laid on a promissory note executed by the defendant-company 
„and the plea put forward by the defendant-company was that as it had 
. deposited the documents of title and created an equitable mortgage, the suit should 
~ be stayed under section 68 (2) of the Transfer of Property Act and the plaintiff direc- 
ted to proceed against the security in the first instance. It has been observed in 
- that decision that even a momen reflection will show that this submission is 
„pointless because the Court cannot determine the validity of the ATER in the 
suit in which the mortgage is not in issue. It has been pointed out in the decision 
-that the plaintiff in the suit was suing only as the payee of the promissory note which 
, created a personal liability, independent of that implied in the equitable mortgage. 
- There can be no aimiculey ia immlying perioral lability ia ees take a ieee 
. deposits title deeds to secure the loan as the said facts will satisfy the requisites of a 
moreg by deposit of title deeds. Itis needless to par out that the requisites of an 
, equitable mo are (1) adebt ; (2) deposit of title deeds and (3) an intention that 
« the deed shall be security for the debt. It is true the second defendant has given the 
-documents of title of his properties as security. In the case of simple mortgage the 
. personal liability to pay may be either express, or implied, for a promise to pay arises 
„out of the acceptance of the loan. In Narayan Singh v. Adhantea Nath*, Lord 
` Parker gave the following brief, but adequate summary of the law : 


“i. The Loan prima facis involves a personal liability ; 

2. Such liability is not sar agra by the mere fact that security is given for 
.the repayment of the loan with interest ; 

3. The nature and terms of the security may negative any personal liability on 
the part of the borrower.” 


Mulla has referred to this decision in his ‘‘ Transfer of Property Act”, Fifth 
- Edition, at page 382, and observed that it is a matter of construction whether the 
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security isa simple mortgage and that for asimple mortgage there must be -a 
personal covenant, either express or implied and in the absence of such a covenant 
the security is “generally but not necessarily a charge. The debt in this case was 
taken by the first defendant and the deposit of title deeds was made by the defendants. 

It is clear from Exhibit A-1 that the second defendant- ndent did not- undertake 
any liability for the suit loan and in fact, the contents of the letter, Exhibit A-1 taken 
along with thé promissory notes executed by the first defendant. clearly negative any 
personal liability on the part of the second defendant-respondent. ` It is true that in 
view of the conduct of the second defendant- ndent in sending the letters Exhibits 
A-1 to 3 and joining in making the deposit of title deeds ope deepal ileus aban 
ing the sale ‘of the pro ithe and he cannot dispute the security created by the 
deposit of tjtlé deeds. ‘But there is nothing, express or implied, either in the terms of 
the letters, Exhibits A-1 to 3, or the conduct of the second defendant-respondent, to 
imply personal liability on his for ‘the suit loan: The first defendant “alone 
executed the promissory note and even apart from the promissory note, he had taken 
a loan for`his business and depcsit of title'déeds would-imply a promise ‘on his part to 
pay the debt. But no such’contention’ can be put. pened as Seiad the second 
defendant-respondent. : ` - ” 


We shall, however, proceed to consider the’ case on ‘the ee that by reason of 
the second defendant-respondent joining with the first defendant in creating an 
equitable monem oe „he lae er-took liability for the debt. The first 
defendant-renewed his liabil y under the promissory note Exhibit A-7 by executing 
another promissory note Exhibit A-8 within a period of three years and the suit was 
filed wi three years thereafter. But there is ‘no “such ‘acknowledgement of 
liability by the second defendant-respondent and the suit hes been filed more than 
three years after the ao of the letters, Exhibits A-1 to 3 and the creation of the 

uitable mortgage eposit of title. deeds: The suit claim is ered by the 
Limitation Act (IX ngage by dep 1908). In the Full Bench decision in Ratin tabades Chettiar v. 
Devasigamani Pillai+, it has been held that where, upon a sale of the mortgaged pro- 
perty under a mortgage decree obtained in a suit on a A ame mortgage deed, 
there is a deficiency, the period of limitation -to. e same under a personal 
covenant in the said deed is six years under Article 116 of the Limitation Act of 1908. 
It is clear from the decision that all the High Courts have held that Article 116 of 
the Limitation Act e suits to recover money on a personal covenant in a 
registered deed of mo - Article 115 of the Limitation Act of 1908 will apply 
to a similar suit where the instrument evidencing the covenant is nat registered. 
‘We need not concern ourselves in this a ede peal with the corresponding Article 55 of 
the Limitation Act (XXXVI of 1963), which does not recognise any such distinction 
between contracts in writing registered and other contracts, and provides a uniform 
period of limitation in all cases. The equitable mortgage in the present suit is not 
‘evidenced by any registered document and an action on the personal covenant will 
‘be governed by Article 115.of the Limitation Act of 1908. . This is clearly stated in 
the following passage at-‘page 1129 of Upendra Nath Mitra’s Law of Limitation and 
Prescription, Seventh Edition, Volume II:. 


“The question whether the applicant is eñtitled toa AEE TEEN the: appli- 
‘cation itself being within time would depénd upon among other things whether 
the claim for the personal remedy was barred ‘at the date of the institution of the 
‘suit. Ifthe suit is brought within six years (where the mortgage bond is registered) 
‘or within three years where the mortgage of less than one hundred rupees is effected 
by delivery of the property or otherwise, or where the mortgage is by d it of 
title deeds alone, a personal decree may be passed for the balance on the of 

- the covenant to pay, if it exists, though the application itself is made more than 
six years after the due date “of payment.” 


Thus even assuming that by the very act of the sound defendant- -respondent 
enning into the equitablé mortgage along with the first defendant, there is an 
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implied plenary to Te the debt, the claim against the second defendant-respondent 
is clearl e suit was filed more than three years after the creation of the 
equitable ‘morgage and there was no acknowledgment or renewal of liability by 
the second defendant-respondent, unlike in the case of the first defendant. The 
learned Principal Subo te Ju has erred in stating that ‘‘ there is no question 
of any bar of limitation so far as the personal remedy is concerned as the suit was 
filed within six years fiom the date of the transaction.” But his conclusion that the 
second defendant-respondent is not personally liable to pay the balance of the decree 
amount is correct. 

The learned Principal Subordinate Judge has also dismissed the application of 
the appellants on the ground that the petitioners (appellants) cannot file a separate 
application one against the first AEA ER for a personal decree in I.A.No. S eh of 
1959, and another application against the second defendant-respondent, 
unsuccessful attempt to implead the second defendant-respondent in the earlier 
application against the first defendant, by restoring it to file. It is true the plaint 
in the suit contains a yer for a personal decree. But, as held in Govindaswamt 
Koundan v. Kandaswami Koundan+, the Court could not on account of the said circum- 
ae be deemed to have adjudicated upon the question of the personal decree. It 

ted out in the decision that on principle it would ordinarily be impossible for 
urt to make any adjudication about personal liability in the SRR decree 
and the preliminary judgment on the matter and that it would d whether 
the mortgagor paid the amount within the time allowed ; ifhe di ae whether when. 
the property was bro t to sale the proceeds were or were not sufficient to discharge 
the mortgage debt. the Full Bench decision in P. Chettiar v. Narvpanan 
Chsttiar®, it is pointed out that it is after ascertainment of the deficiency arisi 
on. the sale of the mo p roperties, the Court under Order 34, rule 6, 
Procedure Code, takes up tbis portion ofthe plaint claim, tries the question whether 
the balance is legally recoverable ‘‘ otherwise than out ‘of the perty sold ” and 
a personal decree and that whether it is called a PE decree or 
f any other name, this is the only decree on this part of the claim in the plaint. 
The actual decision in that case is that so long as a decree has not been passed under 
Order 34, rule 6, of the Code of Civil Procedure it is open to the Court under Order 
23, rule 3 of the Code to deal with any arrangement alleged to have been entered. 
into between the parties in respect of the claim ofthe mortgagee to recover the 
balance due to him from the defendant otherwise than out of the property sold or 
to be sold under the decree for sale. It is clear from the decision that it makes no 
difference for this purpose whether or not liberty is reserved to the mortgagee in the 
a ee ee plication under Order 34, rule 6, 
Civil Procedure It was urged in that case that the application under er 
rule 6, Civil ocd Code, must be deemed to be one in execution in so far as it 18 
made in pursuance of liberty reserved in the preliminary decree. But it has been. 
pointed out in the decision that this contention rests on a misapprehension as to the 
effect of the liberty clause in the preliminary decree: In A.K.R.P.L.A. Chettiyar Firm v. 
Meher Singh*, it has been held that an application for a personal decree against a 
mortgagor where the sale proceeds of the mortgaged properties are insufficient to 
satisfy the decree is not an application in execution proceedings, but is an applica- 
tion for a decree and that where such application is dismissed for default, a fresh. 
application is barred under Order g, rule g, Civil Procedure Coe, and that the proper 
remedy of the decree-holder is to set aside the order dismissing the application for 
default. 

Mr. Kesava Iyengar tried to support the finding of the lower Court that the 
present application against the second defendant-respondent for the passing of a 
personal decree is barred by reason of the earlier application against the first 
defendant, both on principles of res judicata, and the provisions contained in Order 2, 
tule 2, Civil ure Code. Order 2, rule 2, Civil Procedure Code, is hardly 
relevant to the present case as it relates to splitting up of the cause of action. In 
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Phani Bhusan v. Rajendra Nandan}, it is pointed out that the object of Order 2, rule 2, 
Civil Procedure Code, is to prevent the splitting up of the same cause of action and 
to prevent the same person or persons being vexed twice and that to make the rule 
applicable two things are essential ; first that the previous and the subsequent suit 
must arise out of the same cause of action, and secondly they must be between the 
game parties. The decision in that case elucidates principles which are applicable 
to the present case. The plaintiff’s predecessor in that case had bro pet a suit 
against the first defendant claiming rent due for one year, although at the date of 
the suit the rent for the two subsequent years had already become duc. Subsequently, 
he filed another suit for the recovery of rent for the two subsequent years not only 
against the first defendant, but also against the second deft t, who was also 
jointly liable for the payment of the rent. It was held in the decision that so far as 
the first defendant was concerned, Order 2, rule 2, Civil Procedure Code, operated as 
a pps bar to the subsequent suit, but so far as the second defendant was con- 
Order 2, rule 2 was not directly applicable. It was held that, 
that the liability ‘of the two defendants was a joint and not a joint and several liability 
the principle in King v, Hoare?, could not be invoked having regard to the provisions 
of section 49 of the Contract Act. The conflicting decisions of the several High 
Courts have been discussed in this decision. A reference is made to the leading 
decision in Muhammad Askar v. Radhe Ram Singh*, where Strachey, C.J., bas held that 
the effect of section 43 of the Indian Contract Act, being to exclude the right of a 
joint contractor to be sued along with his co-contractors, the rule laid down in King v. 
Hoare?, is no longer applicable to cases arising in India. Pollock and Mulla in 
their commentary on ‘dhe Indian Contract Act, Eighth Edition, at page 310, have 
referred to the conflicting views and observed ‘that they think it the better opinion. 
“that the enactment (section 43 of the Contract Act) should be carried out to its 
natural consequences, and that, notwithstanding the English authorities founded 
on a different substantive rule, such a judgment, remaining unsatisfied, ought not, in. 
India, to be held a bar to a subsequent action t the other promisor or promisors””. 
It has been observed in the decision in Phani Bhusan v. Rajendra Nandan}, that in view 
of the conflict of decisions the matter can be solved so far as the Calcutta High Court 
is concerned only by the pronouncement of a larger Bench. Even in Pollock and 
Mulla Indian Contract Act, Eighth Edition at page 311, it is stated that the reasoning 
of Strachey C.J., seems to be conclusive ; but until it has been adopted generally 
by the other High Courts, or confirmed by the Supreme Court the point must be 
regarded as open. But it is pointed out in the same context that the Macias High 
oe in later cases, seems inclined to adopt the opinion expressed in the first para- 
h of the commentary of the section, namely, that, notwithstanding the English 
rities, founded on a different substantive rule, the judgment obtained against 
some or one of the joint promisors remaining unsatisfied, ought not, in India, to be 
held a bar to a subsequent action against the other promisor or promisors. 

It is sufficient to refer to some of the latter decisions of our own High Court, 
as to whether the rule laid down in King v. Hoare?, could be invoked in India having 
regard to the provisions of section 43 of the Contract Act. In Ramanjulu Naidu v. 

Aravamudhu Atyangar*, it has been held that the omission in a ious suit against 
one of several joint promisors of a part of the cause of action is no Bary under section 43 
of the Indian Contract Act to a subsequent suit against another joint promisor for 
the portion so omitted, and that the subsequent suit will not be barred by the rule laid 
down in King v. Hoare}, as that rule is based on the merger of the cause of action in 
the judgment and there can be no such merger when the cause of action has not been 

cd upon. The earlier decisions of this Court relied on by the learned Advocate for 
the respondent have all been referred to and considered in this decision. In Moolchand 
v. Alwar Chettp5, it has been held that the rule of English law should not be applied in 
India, as it is based on the substantive rule applicable to contractual joint-debtors, 
which is different under section 44 of the Indian Contract Act, and is not in consonance 
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with justice, equity and conscience, Section 43 of the Indian Contract Act 
makes the liability on all contracts joint and several, and enables the promisee to 
‘gue one or more of the several joint ee as he chooses, and excludes the right 
of any of them to be sued along wi co-promisors. A decree obtained against 
some only of the joint promisors and remaining unsatisfied, is no bar to a second suit 
on the contract against the other Calle conan contractors. It follows that the present appli- 
cation I.A. No. 673 of 1960 for a personal decree against the second defi t- 
ndent cannot be said to be barred by reason of the prior application, I.A.No. 
776 of 1959, the first defendant for the passing a personal dearee, so long as 
es liability of the defendants remains undischarged. 
"For the foregoing’reasons, we confirm the decree and order of the lower Court, 
though on different grotinds, and, having regard to the fact that both the parties fail 
in some of their contentions we direct e parties to bear their respective’ costs. 


on V.K.. Ag Le as Sa Re orcas 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS.. 


` Present :-—Mr. K. VEERASWAMI, Chief Fustice, Mr. Josriaz M. NATESAN AND 
Mir. Justioz B. S. 'SOMASUNDARAM. 


basen Union Council, Tirupattur and another ‘ re trai 


©. Tirupathy , E a Respondent. f 
Madras Panchayats Act (XXXV of 1958), section 170— Madras Village Panchayats Act 
(X of 1950), section 107— Scope and applicabikty. 
= Section”170 of ‘the. Madras Panchayats Act, 1958, like section 107 of the 
Madras Village Panchayats Act, 1950, is applicable only to suits for compensation 
and the words in sub-section (2) of section 170, ‘‘ unless it is a proceeding for the 
recovery of immovable property or for a declaration of title thereto” do not make 
st Lmtd mire to the interpretation. The wide scope of ‘* any act ” in the section 
is the words which follow, namely, “ the amount of compensation 
claimed” which clearly indicate that the act contemplated | is tortious in charac- 
ter. . 
Panchayat Board, Tiruvottiyur v. Western India Matches Co., (1989), 1 M.L.J. 
588: I.L.R. (1939) Mad. 566 approved and followed. 
Appeal against the decree of the Sub-Court, Tirupattur in A.S. No. 22 of 1 
against the decree of the Date Main, Tirupattur in O.S. No. 
1962. 


V. V. Raghavan and V. N. -Krishna Rao, far Appias: 
A. Sundaram Ayyar, for Respondent. 
Order of es to the Full Bench delivered by 


Kailasam, — Defendants 2 and 3 in the suit are the EE The plaintiff 
who was the P of the Panchayat Board Elementary School at Mookanur 
Village filed the suit for recovery of his s for the period roth January, 1958 to 
26th April, 19 He was appointed as the Headmaster of the school on 8th April, 
1951. The school 1 vested with the Panchayat till 13th April, 1961, and thereafter 
with the i Union Council. The plaintiff was rem from service from 

“roth January, 1958. The plaintiff filed an appeal to the Divisional r and 
the Divisional tor by an order, Exhibit A-1 dated 27th July, 1958, remitted 
the matter to the Council for fresh consideration. The plaintiff was again appointed 
by an order, Exhibit A-4 dated 2grd April, 1 The plaintiff claimed his salary 
from the date of his removal to the date of his Beah appointment. 

Several issues were framed before the trial Court. But in the second appeal 
only one question was raised t.e., whether. the suit is within-time-as required under 
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section 107 (2) of the Madras Village canes ei Act, 1950. The trial Court 
found that the suit was barred by limitation that no notice as required under 
section 107 was given. On appeal the lower appellate Court found that section 107 
would not apply and that the suit was within time having been filed within three 
years from he. date of reinstatement of the plaintiff. - It also held that no notice as 
required, under section 107 of the Panchayats Act was necessary. , 


In this appeal, Mr. V. V: Raghavan, learned Counsel appearing for the 
Panchayat Union Council, submitted that’ the lower appellate Court was in error 
in holding that'section 107 ‘of the Panchayats Act of 1950 3s not applicable. Section 
107 of the Madras Village, Panchayats Act, 1950 is in pari matena-with section 170 
of the Madras Panchayats Act, 1958. The petitioner was removed from service 
on roth January, 1958 while the “Madras Panchayats Act came. into force on 22nd 
January, 1959. As there is no difference i in..the, used ip, section 107 of 
the Panchayats Act of 1960 and section 170. of the. ‘Pancha’ ts “Act of 1958, 
the provisions ot the Madras. Village’ Panchayats Act, of, 1950. be referred to. 
Section 107 of the Madras Village Panchayats Act, 1950, runs as follows: 

“ (s) Subject to the provisions.of, section 107, no suit or other legal proceed- 
ing shall be brought against any-panchayat or its president or. executive authority 
or any member, officer or servant thereof or against any person acting wn under the 
direction .of such.. panchayat, president, Axechtive-authority; , , officer 
or servant, in-respect of any. act{done;or purporting tq be done, under thjs Act or 
in respect ‘of any alleged méglect or, default in the’ execution of. this Act or any 
mule, by-law, regulation ot, order made under it, until the expiration of,two months 
a after notice -in , writing’, ‘stating ithe cause of aetion,,the , nature of relief 

t, the amount of. compensation, claimed and the name.and -place,of,residence 
of e-intended plaintiff, has been ‘left, at the, office of the panchayat, and if the 
p ris intended to be. brought engi ay resident, ,,exectyiye 
authority, member, officer, servant or anor to him, or left at his 
place of residence, "and unless such notice. he proved the Court shall. find, for the 
defendant. ey Wead doit 

: (2). Every such pr ibali, unless. it isa TE for the: recovery of 
immovable property’ or for a eclaration of title thereto, be commenced within 
six months after thé date on which the cause of action arose OF in, case of a conti- 
nuing pasties or ere during: uc continuance: or: uss s months after the 
nae S sh x 3 Vv y 

“ The material part of the section is that do-uit‘or ‘other legal proceeding shal? 

be brought against any Panchayat in ect-of any act done‘or p iting to be 
done under this Act or in pala of any ‘alleged neee or default in the execution 
of this Act or'any rule, by law, regulation ' or order madé under ‘it‘until the expira- 
tion of two anh next after notice in writihg’ stating the cause of action, the nature 
of the ‘relief sought, the amount‘6f compénsatjon claimtd; étc.’  Sub-sectioni (2) pro~ 
vides that every proceeding shall; ‘unless ‘it is-a proceeding, for the recovery of im- 
movable property’ or for a declaration ‘of title theréto, bé commenced, within six 
months ` the ‘date on ‘which the’ cause: of action Brose’or ‘in cast’ of a! continuing 
r or damage, during such ‘continuance or within, six months ‘after ane ceasing 


ATD Ute Er UR ate a 
fs Before a suit’ contemplated ‘under ‘section, 107; vi TÀ is: ‘bro t an 
Panchayat, the ed requires that.two months ; SA a ‘writing, 8 ugh gi ad 
The, lower appellate Court. has found 1 that there:had-been substantial.comp 
of the provisions of section 179 with ‘to notice’ and this finding was abe chal- 
lenged before. me. Sub-section , (2), provides;. that port in the case of suit ‘for 
recovery of immovable property qr i ona declaration, pf ti thereto, any, 


against any Panchayat should: be commenced wi ‘six mont s from e date of 
ger of action. ee ¢ sub-sections uninhi ccainiibated by any ruling,. mn ee ate (1) 
would ‘cover.any suit | t may be brought against, chayat. in t of, 

act.done.or A cena pet ey 


a Panchayat also jnclude a suit for recovery Qf immovable property or for a 
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declaration of title thereto can be readily inferred from sub-section (2), which 
provides that all suits, except those for recovery of immovable property or for a 
declaration of title thereto, shall be comm within six months from the date of 
the cause of action. The cause of action for the present suit is said to have arisen 
when the illegal order of the first defendant dismissing the plaintiff from service 
was made on 10th January, 1958, and when the illegal act of the first defendant 
dismissing the plaintiff was set aside on appeal and in pursuance of the appellate 
order the first defendant reinstated the plaintiff to his post on 27th April, 1959 and 
-on the date of demand notice, issued by the plaintiff on 27th September, 1961 etc. 


Section 34 (1) of the Madras Village Panchayats Act X of 1950 empowers the 
Inspector to fix the number, designations and grades of, and the salaries, fees and 
allowances payable to, the officers and servants of the panchayat. Sub-section (2) 
of that section enables the Government to make rules regarding the authorities who 
may appoint the officers and servants of panchayats, other than the executive 
officers, and the classification, methods of recruitment, pay and allowances, disci- 
pline and conduct, and conditions of service of such officers and servants. Section 
34 (6) (c) provides that the executive authority may, for any good and sufficient 
Teason, censure, fine, withhold increments or promotions from, reduce to a lower 
rank in the seniority list or to a lower post or time scale or to a lower s in the 
time scale, , remove or dismiss any such officer or servant. The section 
therefore clearly includes the power of dismissal. The Government in exercise of 
the powers jal Saer under this section have framed rules and the rules make pro- 
visions for appointment and punishment of officers and servants of the Panchayat. 
Thus it will be seen that the Act itself contains provisions for appointment of servants 
of the Panchayat and their removal after disciplinary proceedings. Proceedings 
were taken against the plaintiff and he was dismissed. Whether the dismissal was 
right or wrong, there cannot be any difficulty in ne to the conclusion that the 
executive authority was acting under the Act and as the dismissal was an act done 
under the Act, the provisions of section 107 would apply. 


But Mr. Srisailam, learned Counsel for the respondent, submitted that section 
107 of the Panchayats Act is a reproduction of section 225 of the Local Boards Act 
and section 225 has been uniformly construed by the High Court as being limited 
to suits for compensation and ena In suppor: of his contention learned 
Counsel relied on a decision of a Full Bench of this Court in Panchayat Board, 
Tiruvottiyur v. Western Indian Matches’. The case arose out of a suit filed by a 
factory to recover taxes which the plaintiff factory had been compelled to pay. 
The suit was based on the ground that the taxes were illegal, but the defence was 
that the suit was barred by limitation under section 225 of the Local Boards Act. 
The Full Bench held that where the Courts have consistently interpreted the law 
in a particular way for many years, it is for the Legislature and not the Courts to 
effect a change, if a change is desirable and section 225 of the Madras Local Boards 
Act is limited to suits for compensation or damages and the suit of the plaintiff- 
factory was not barred by limitation. Section 225 of the Local Boards Act is more 
or less similar to section 107 of the Madras Village Panchayats Act. Section 22 
-provides that no suit or other legal proceeding shall be brought against any Lo 
‘Board in of any act done or purporting to be done in execution or intended 
execution o ise Act, or rad pepe ee ganau or in made under it or in 
respect of any alleged neglect or t in the execution o Act, or any such rule, 
‘by-law, e or order until the expiration of two months next after notice in 
writing, stating the cause of action, the nature of the relief sought, the amount 
-of compensation claimed etc. Sub-section (2) provides that every such proceeding 
shall unless it is a proceeding for the recovery of immovable property or for a 
-declaration of title thereto be commenced within six months after the date on which 
the cause of action arose. In the earlier part of this judgment of the Full Bench, 
after considering section 156 of the Act of 1900 and the decisions thereon, the Full 
Bench held that the section was construed as applying only to suits for compensation 
ee a arn Se SA ereo ENTE 
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and . The Full Bench referred to the observation of White, C.J., in Govinda 
Pillai v. Taluk Board, Kumbakonam1, that the explanation of the words “‘ unless it 
is an action for the recovery of immovable property or for a declaration of title 
thereto °` in sub-section (3) of the Act of 1897 would seem to be that when the section 
was amended the Legislature was pre to accept the view taken by the Bombay 
High Court in Nagusha v. Municipality of Sholapur*, to the effect that a suit in eject- 
ment fell within the provisions of the corresponding enactment of the Bombay Act. 
The Full Bench expressed its view that the explanation for the insertion of the words 
“unless it is an action for the recovery of immovable property or for a declaration 
of title thereto ”is that the Legislature had in mind the decision in President of Taluk 
Board, Sivaganga v. Narapanan® where it was held that the principle embodied in 
the section could not apply when the object of the suit was to obtain a declaration 
of title to immovable perty and for an injunction to restrain interference with 
immovable property. e wording of section 156 of the Local Boards Act extrac- 
ted in the decision in President of Taluk Board, Sivaganga v. Narayanan®, is different 
in that it provides for a month’s notice and also requires that such action should 
be commenced within six months after the accrual of cause of action. 
The clause ‘unless it is an action for the recovery of immovable property 
or for a declaration of title thereto” isnot found in thesection as extracted. 
‘The inclusion of that clause in the sub-section under rules of normal construction 
would mean that the first clause would also include all suits for recovery of immov- 
able a aa or for declaration of title. This aspect is not dealt with by the Full 

. Later on in its judgment the Full Bench has referred to section 350, 

Clause (2) of the Madras District Municipalities Act and the decisions thereon. 
Section 330 (1) and (2) are extracted in the decision in Municipal Council, Dindigul v. 
Bombay Co, Lid. Madras‘, 

‘1. No suit for damages or compensation shall be instituted against the 
Municipal Council...............05. im respect of any act done in pursuance 
of execution or intended execution of this Act or any rule..............55 
regulation or order made under it or in respect of any alleged neglect or default 
in the execution of this Act etc. 

2. Every such suit shall be commenced within six months after the date on 
which the cause of action arose... 2.0... ccc cece eee eens ed 

Section 350 is therefore different from section 225 of the Madras Local Boards 
Act, 1920. With great respect, I find myself unable to read the clause ‘‘unless it 
is an action for the recovery of immovable property or for a declaration of title 
thereto ’’ as excluding a suit for recovery of immovable property or declaration of 
title from the scope of section 107 (1) of the Madras Village Panchayats Act. 

‘The question that is raised is very important and is likely to come up frequently. 
The Panchayat Acts are subsequent enactments. To construe all subsequent 
enactments in a manner which is not quite consistent with the ordinary meaning of 
the words would be a strain on the language. In the circumstances I think it is 
desirable that the matter should be set at rest. I direct that the papers may be 
placed before my Lord the Chief Justice for constitution of a Full Bench for deciding 
the question raised. 

* * * * 

In pursuance of the aforesaid order of reference this second appeal coming on 
for hearmg before the Full Bench, the Court delivered the following Judgment. 

The Judgment of the Court was delivered by 

Vesraswam, C. J.—The respondent instituted a suit for recovery of salary for 
the period from 10th January, 1958 to 26th April, 1959. The basis of the claim 
was that his services as Headmaster were illegally terminated by the Panchayat 
Board with effect from 19th January, 1958, and that the removal order was reversed 
on appeal and that consequently he was reinstated in service with effect from 27th 


1. (1909) LLR. 32 Mad. 371: 19 M.LJ. 333. see (1928) 56 M.LJ. 525 at 543: LLR. 52 


2. (894) LLR. 18 Bom, 19. 
3. (1893) LL.R. 16 Mad. 317: 3 M.LJ. 12. 


- 
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April, 1969. The suit was resisted by the ap t on the ground, among others, 
that it did not lie under section 170 of the Panchayats Act, 1958. This 
defence was accepted by the trial Court which dismissed the suit. The respondent 
was, however, su in his appeal. -The Panchayat is the appellant in the second 
appeal. -Kailasam, J., who heard the second appeal, felt the ca aeriter of the 
section to the suit raised an - important question. of construction thereof and it 
should; therefore, be decided by a Full Bench. The learned Judge was also of the 
view that the reference was necessary as he thought that Panchayat Board, Tiruvottiyur v. 
Wastern India Matches -Co.,1 in interpreting the scope and effect of section 225 of 
the Madras Local Boards Act, 1920, did not deal with the | and construction 
of the words ‘‘ unless it is an action for the recovery of i > property or for 
a declaration of title thereto ** inserted in the section by, än amè éndment of ee 

As- we read section 170-of the Madras Panchayats Act, we Hidarn, no culty 
in a rprefing, its scope as limited to suits for compensation as ‘qiéntioned therein: 

e scope of ‘‘ any act ” is limited by the words which follow, ‘ ‘namely, “ “the 

Rae of compensation claimed ”’ „which early ‘indicate that the'act f contemplates 
is tortious in character. This,is the interpretatian ‘which < the + CCESBOTR O 
section 17Q' had uniformly: received in this Court, But for ‘Panchayat Board, Tiru- 
votttyur v. Western India, Matches it, would have been n for us o notice 
the earlier cases. e ea to recovery of: tax. céllécted ill . The 
learned Judges who made the reference to the, Full Bench had no doubt thit the 
collection of-the tax illegally was an act within the meaning < of | section, 225 « f the 
Local Boards Act, ,1920. They oy ee: however, the, question for decision’ of the 
Full Bench.as to whether. the suit was of.such, 2 a-nature as would, fall’ within the ambit 
ofsection 225. The Full Bench held. that, the sujt, was nòt one for cont ation, and, 
therefore, was not within the ambit of section 225. In coming, to t eoneliision 
the Full Bench also pointed out that where the Courts had ‘consistently interpreted 
the, law in a:partic r Way for ae years, it was for the Legislature and not the 
Courts to effect a. a change wag desirable. This vitw’of the section 
was adopted by one of, G SE rage v; Panchayat Board’,' i in construing sec- 
tion 107 of the Madras Village Panchayats Act, 1950, which is in bari materia 
with section 170 of the Madras, Panchayats Act; 1958: ° In oyr view, the fact that 
sub-section ( z òf section 170 saves ffóm the scope of sub-section { ryp providing 
for the recovery of immóvable property or for a declaration of title'thereto ’’. does 
not have the effect’ of enlarging-the scope of sub-section -(1)`as to the nature of the 
suits contemplated’ by that provision.’ ‘These ‘words did not find a pldce.in section 
156 of the ‘Madras Local Board Act; -1884, but were inserted ‘for ‘the first time ‘by 
the Amending’ ‘Act VI of 1900 rechsting séction 150 and providing sub-section (3} 
of the section. But these meee -as we said, did not abe any: difference to the 
interpretation oft the scope ‘of sub-section + (1) of o 1p of the 1884 Act, as 
aniended in 1gġ00: ' Even as the section originally stood , which did not uge ‘the words 
‘the amount of ‘com ition claimed”, it. had: been interpreted: aş applicable_to 
only tortious acts. e words ‘* the. amount. of compensation >, which, a3..we said, 
were introduced i in'the section:in 1900, have been reiterated in the Act ‘ef 1920 as 
well as in the Panchayats Acts of 1950" and 1958.. The point. of. construction is 
really controlled b the. use of these words ‘‘ the amount of compensation-claimed,” 
which unmistakably shows the nature or character of the claim se in the suit. 


One of us in Kris i v. Panchayat Board*, „made , reference „Gpvindram 
Saksrain v. Edward Rodborte®, where, the ‘Priyy, Council dealt with the So 5: uaaa 
sation” aned observed: == eee 


.. , | Compensation for an advantage may appear | to ‘be. a. E in terms, 
„since compensation connotes a measure ‘of loss or damage and`'piot thè” value òf an 
„advantage... It would be; in our ‘opinion, imagers riáte to: describe ‘the’ plaint i in 
. the instant case as one for compensation. nia was certainly: not 
for damages for any caused to himor cotnpetiation for an wires that he he Hag 
sustained-by-reason wna the-order of dismissal and regtoration. e claim, as we 


1, LL. R (1939) Mad. 566: (1939-4 MIJ. 2 LL. 2 325, 
588, 98 (193974 Mild z TEAR, goda 2 mad adi Pu 
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read the = was based on his service which no doubt was interrupted by the 
order. On a true view of the plaint, it seems to us that the claim is one for salary 
~ for the period of his compulsory absence from service and not as compensation. 


Our answer to the question referred to us is ‘that section 170 of the Madras 
Panchayats Act 1958, like section 107 of the Madras Village Panchayats Act, 19 
is applicable only to, suits for compensation and that the words in eenn A 
of section 170, ‘‘ unless it is a proceeding for the recovery of immovable ey 
or for a declaration of title thereto. ” do not make ay difference to the eee 
* À * 5 et, eo oo 


This second appeal coming on for final hearing this day,’ ie Court delivered. 
the following Judgment ‘(Kailasam, J.) (6th January, 1970). -. 
In view of the opinion-of the, Full Bench of this Gourt the second appeal i is 
dismissed with costs. 
V.K, RS - Meee . A — E T E i ` Abpea] disn d. 
IN TE: HIGH COURT ‘OF JUDICATURE ‘AT. MADRAS. 
- Pitksint :— Mx Justice M. M. Iman. 9 7 0” 7 


Bodi Reddy a _Appellans* 


y. af Bi -EP feet fh ge g K art Pe un ae es E 
Appu Gotndan? 4 9 rw ob tyre ut eh ty 


Specific Relief Act (I of 1877), section 54—Suit for declaration of, title and for recovery 

of possession of property in the sha ele of a trespasser, incidental relief of 

mandatory injunction also asked for directing the trespasser to.demolish the. cons- 

truction put up by him—Relief of inact to the plaintif——Granting of —Dis- 

- ee on we to granth “mandato injunction, or, award i When arises 
Ts one iw te mest jac 


. Whenever the plaintiff. comes to the Court. and prays for posredi of es pro- 
perty in the occupation:of a trespasser, with the incidemal relief of mandatory 
injunction directing the trespasser to demolish the construction put up by him, there 
-is no question ofthe Court exercising any discretion as to whether the-mendatory 
injunction should be granted: or.award of damages alone would be sufficient and 

. once the plaintiff has established his right to a.decree for.possession, that decree 
must follow iriespective of.any. consideration of laches, acquiscence, want of hard- 
ship or inconvenience to the plaintiff and any question of hardship to ‘the defendant. 

. The discretion is available'only iin suits where the plaintiff asks for'an injunction 

. iigainst the defendant; notin respect.of any_trespasser for encroachment committed 
by the defendant on the plaintiff’. property itself; but in respect of ahy action done 

„by the defendant.on his.own land or on-@:common prepetty, or en. a public pro- 
-perty interfering with the enjoyment of.the plaintiff of his own ‘property. -In- a 

-suit in which the plaintiff asks for relief on the basis of hie-title to the property; the 
only circumstance in which the plaintiff may be denied the relief is:when the-prin- 
ciple of équitable estoppel will apply and even then it is not asifthe Couitueclhfes 

‘the litle of the plaintiff and denies the relief. of:possession to fiiin iti-the? exercise 
of the discretion, but prevents the plaintiff from asserting-his‘tifle-t6 the property 
itself on the basis that by his own‘conduct he has. Stopped hansel front asserting 
any such ` right. .. Hee ees ene SULLY ae aii 


Ina suit ‘for i recovery. ane Dass éasion, ‘the: prayer f for mandatory injunction ié only 
' for the benefit of the asfendant and i the defendant has any gbjection i to the same, 
a ‘mandatory injunction should ` not, é. granted,” but the, plaintiff is entitled.to a 
“decree for posséssion, liberty, being | given to the defendant to remoye the construg- 
tion within a specified period and in the event of his, failure to do so, the Tona 
“being authorised to remove thói ane ‘at the penne of he defendan. 





re Saaee p feed ee AA 
-* S.A. Nos. 1113 “and 1128 af 1968... Eee ee gaat eg í pm July, 1976. ¢ 
nB 
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Held, when the owner of a land files a suit for recovery of possession of hi: land 
from a trespasser who bad built upon the land, with incidental prayer for mandatory 
injunction directing the defendant to demolish the building rut by him, the plain- 
tiff (owner) is entitled to succeed once he has established his title end the fac: that 
he has been in possession of the property within 12 years from the date ofthe suit 
and he is not prevented by the principle of equitable estoppel from asserting his 
title to the suit property. Simply because the plaintiff has prayed for a mandatory 
injunction as insidental to the relief of recovery of possession, there is no discre- 
tion vested in the Court to deny delivery of possession. to the plaintiff and instead, 
to award compensation to him. Once the suit is within time, the doctrine of laches 
or acquiscence has no place to defeat the right of the plaintiff to obtain the relief 
in the suit. Unless soquiscence amounting to equitable estoppel is established, 
the plaintiff cannot be denied the relief of posseasion, which he has asked for. 


Appeals against the Decree of the Court of the Subordinate Judge, Salem, in 
Appeal Suit No. 59 of 1965 and of the District Court,Tiruchirepalli in A.S. No. 120 
of 1965 against the respective decree of the Courts of the District Munsif, Sankari 
aoa teen O. S. No. 142 of 1963 and of the District Munsif, Turaiyur in O. S. No. 

o 2. : 


K.S. Desikan and K. Raman, Advocate, for Appellant in S.A. No. 1113 of 1966. 
A. Sundaram Iyer, Advocate, for Appellant in S.A. No. 1128 of 1966. 

P. C. Parthasarthy Iyer, G. K. Gopalaswami, Advocate, for Respondents. 
The Court delivered the following 


JUDGMENT :—S. A. No. 1113 of 1966.—This appeal arises out of a suit filed by 
the appellant herein for declaration of his title to and possession of a small extent 
of property from the respondent herein and for injunctions, both permanent and 
mandatory. The appellant and the respondent are adjacent owners of the land, the 
appellant being the owner of the northern portion and the respondent being the 
owner of thesouthern portion. Thecase of the appellant was thatin orabout June, 
1962, the respondent encroached upon a portion of his property by shifting his stone 
ridge towsrds the north. As soon as he came to know of the encroachment, he moved 
the Revenue Department and requested the officials to effect measurement of the 
boundary line and accordingly the boundary line was measured in November, 1962. 
The encroachment made by the respondent was made known to him. As the res- 
pondent did not remove the encroachment and surrender the encroached portion to 
the appellant, when requested to do so by him, the appellant instituted the suit. The 
respondent’s case was that the disputed property did not belong either to the ap- 
pellant or to the respondent, but belonged to the Government and the respondent 
did not encroach northwards by shifting the stone revetment, as alleged by the ap- 
pellant. The learned District Munsif found that the disputed portion belonged 
to the appellant and the respondent had encroached upon an extent of 14 cents of 
land belonging to theappellant by shifting his stone ridgetowards the noithin or about 
June, 1962, and therefore the appellant was entitled to a decree declaring his title to 
the suit property and a permanent injunction restraining the respondent from in 
any manner interferring with the eppellant’s possession and enjoyment of the same 
and also a mandatory injunction directing the ondent to remove the stone wall 
put up by him on an extent of 1} cents of land surrender possession of the same 
to the appellant within a period of one month, failing which the appellant would 
beat liberty to have the said encroachment removed through Court at the respondent’s 
expense. Against this judgment and decree of the learned District Munsif, the res- 
pondent preferred an appeal and the same was disposed of by the learned Additional 
Subordinate Judge of Salem. Tho learned Additional Subordinate Judge agreed 
with the conclusion of the learned District Munsif that the disputed property be- 
longed to the appellant and the respondent encroachéd ipon an extent of 1} cents in 
the land belonging to the appellant herein. Howvever, with regard to the relief to 
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which the appellant was entitled, the learned Subordinate Judge took a different 
view. He pointed out that the portion encroached upon wes not cultivated end 
even according to the appellant, it was a rocky portion and it was used as a path- 
way. He was of the view that if the respondent was directed to remove the stone 
revetment, great hardship would be caused to him. Therefore, the learned Additional 
Subordinate Judge recorded: “ Taking into consideration the fact that the plaintiff’s 
{appellant’s) revetment is to the north of the encroached portion and the encroached 
portion is only 1} cents, a negligible extent, and as this portion is not fit for culti- 
vation and it is used as a pathway by the villagers, I think it will be equitable and 
right to direct the defendant (respondent) to pay Rs. 100 as compensation for the 
encroachment instead of directing him to remove the encroached portion’. In the 
result, ho allowed the appeal of the respondent ix part and modified the decree of 
the trial Court by substituting the decree for payment of compensation of Rs. 100 
instead of granting the reliefs which wore granted by the learned District Munsif, 


it is against this judgment and deoree, the present second appeal has been preferred 
by the plaintiff. 


_ The case of the appellant is that on the facts and the circumstances of this case 
he is entitled to the grant of an injunction and the decree for possession as given by 
the learned District Munsif as a matter of right end the learned Subordinate Judge 
is wrong in granting a decree for compensztion. The learned Counsel for the res- 
pondent on the other hand contends that the learned Subordinate Judge wes right 
in exercising his discretion and granting a decree for compensation insteed of a men- 
datory injunction and the exercise of that discretion should not be imterfered with 
in the second appeal. The learned Counsel also sought to argue that the encroached 
portion really did not belong to the appellant end there is no finding by the learned 
Subordinate Judge that the respondent encrocched upon a portion of the plaintiff's 
land in June, 1962, as held by the learned District Munsif. However, I am of the view 
that this alte:native contention is not available to the: espondent herein, since he has 
not preferred any cross-objections against the decree of the learned Subordinate 
Judge. Tho decree for peyment of compensation is based upon the title of the ap- 
pellant to the disputed land and therefore, if the respondent wanted to contest the 
finding of the learned Subordinate Judge with reference thereto, he should have done 
so by filing a memorandum of cross-objections znd he cannot put forward any con- 
tention challenging the finding of the learned Subordinate Judge in this behelf by 
way of supporting the decree for peyment of compensation. With regard to the com- 
plaint that the-learned Subordinate Judge did not record a finding that the encrozch- 
ment was made only in June, 1962, I am of the view that 2 reading of the judgment 
of the learned Subordinate Judge leads to the inference thet he concurred with the 
conclusion of the learned District Munsif in this behelf. Consequently, the only 
question that arises in the second appeal is, whethor the learned Subordinate Judge 
was right in law in decreeing payment of compensation instead of granting the reliefs 
granted by the learned District Munsif. 


S. A. No. 1128 of 1966:—This second appeal also arises out of 
a suit instituted by the appellant for declaration .of his title to the suit 
property andfor a mandatory injunction directing the respondent to remove 
the latrine constructed by it and vacate the encroachment and deliver vacant 
possession of the same to the appellant, failing which to permit the appellant 
to have the samo carried out through process of Court and recover the 
costs thereof from the respondent. The case of the respondent was that the suit 
property did not belong to the appellant, but it belonged to the Government and 
as such vested in the Panchayat and the Panchayat had a right to put up a latrine 
on the same. The learned District Munsif, who tried the suit, came to the con- 
clusion that the appellant did not make out his title to the suit property and there- 
fore he was not entitled to any relief. He came to the further conclusion that even 
if the property belonged to the appellant, ho, by his conduct, had allowed the respon- 
dent-panchayat to spend moneys and put up construction at a huge costand there- 
fore he must, be deemed to have acquiesced in the construction: For the purpose of 


580 THE MADRAS LAW JOURNAL REPORTS , (1970 


understanding this alternative conclusion of the learned District Munsif, it is neces- 
sary to refer to the fact that the construction. wag put up in 1957, while the suit itself 
was instituted only in 1962, and it is this fact that was taken into account, when the 
learned District Munsif recorded his alternctive finding. Against this judgment 
and decree of the learned District Munsif, the appellant preferred ag eppeal to the 
learned District Judge of Tiruchirapalli. The learned District Judge came to the concly- 
sion that the suit property belonged to the appéllant and therefore declared his title to 
thesame. He also came,to the furthe: conclusion that the appellant: was in; posses- 
sion of the suit property Within 12 years from. the date of the suit., Notwithstanding 
this conclusion, he was of the’ opinion, that.i in view of ‘the laches on hig part, in not 
taking steps to prevent the latrine being constructed, on: ‘the lang. and he having come 
forward with the suit more tian, five: yA after the construction, of tho latrine he 
was not entitled tö 'thë'mandatory, An, ut he would be entitled to; damages. 
One ground that was urged before the. learned District Judge on ibehalf., pf the 
appellant was that though ‘the encroachment was only opa portign of the appellent’ s 
property, `becaiise thé respondent-panchayat “had constructed a publio latrine-on 
that portion, the other portion of his property, which is a house site became absolutely 
useless to the appellent as-a-house site and no residential house could’ be'constructed 
in the vicinity -ofa public latrine. ihe eed ee ‘Fudge recognised, this“ -hatd~ 
ship to the appellé.nt-and-sfillhe came to’ thé’ conclusion’ thet, the EPP el it’ had 
knowledge of-the cbnstructior of the latrine it: January,’ 1957, ER A id'not 
file a suit and- ‘prevent the respondent’ from probeeding’ With the’ work of = aa pot 
tion and therefore’he was not entitléd’to a mdndatory injunction, but he world be 
entitled to damages, Which he'fiked at-Ry. 500. “It js against this judgmen t and, decise, 
the present second'appeal has Been preferred by the pleintiff in the suit.” Here aghin, 
no cross-objection-has been preférred by thé T jondent-panchayat `ch ch d lénging. the 
finding of the learned District Judge that-the appellant had title to-the suit property 
and he was in possession ‘thereof within F2 years prior to suit. “Hence the only ques- 
tion that arises inthis second appealalso is about the’ corre: tneds ` of the decree of 
the learned’ District Judge awarditig damages-to ‘the-appellatit instead ‘of 4 a: a 
deoree for possession and: mandatory injunction directing- the respondent t olish 
the latrine put-up by it on ‘the land belonging to the appellant. ~. i 

- Thus, the question of jaw that grises in both the second appéals i is the sete and 
is disposed of by this- cémmofi judgment.” i ; 

Before proceeding , further, I want to Tefer to one important- „aspect common 
to both tho cases. The, aeo appellants i in ,thede second appeals in their plaints 
have prayed for ee. their title to the suitiproperty and for a mandatory 
injunction directing the _respective respondents: ‘to, remove the encroachment and 
surrender Vacant ‘possession of tho lands to the, ‘appellants, failing which to permit 
the appellants ta Thee Rayne enoroachments removed through Court at the cost of the 
fespondents: - ; us, ià essen ip, both p.dages the suit was,one.far ejectment 
arid thé sven tort e grant of manda tory” injunction wag merely, incidental. «As a 
matter of fact, the learned District Munsif, who tried the suit in the latter.of the 
second appeals. realised!’ this position and. stated in'his jadgment that the uit itself 
was one for ejectment and the mandatory. injunction! was ‘a! ‘consequentiail Teli lief.” 

- The tase: ofthe respondents! in"both ‘these setond’appeals is thatthe grant of 
mandatory injunction: is inthe PETEN of the Court and taking into çotdideration 
the facts and circtithstandés of a pdrtituldr case anid more “spetificglly any delay or 
laches onthe part'of ths a pollapis and the-qxtent of injury or intonvertience caused. 
to the appellants by thé Gondtict ‘of thé ndenté and the extent of injury. or. hard- 
ship that will be ‘caused to-the e thé grant of the mandatory i Pontoi, 
it is always open to the'Coirt to award damages instead of granting” a, 
injunction.. The question for consideration ‘id; whether -tho proposition | for tor which 
the respondents contend, applies to cases of this’ nature, whether on Exaile or of 
any authority. - k / 

Let me ‘éeamine the sila purely b a, ‘Tegal j principles, “it a plaintif comes to 
tke Court with | a ‘prayer for declaration: of his title.t6,: and, recovery, of possession. of 
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a property in the possession of the defendant, he is entitled to a decree in his favour, 
once he establishes his title and also the fact that he has been in possession of the 
property within 12 years prior to the date of the suit. The fact that the property 
involved is of small value oris of no practical use to the plaintiff is wholly irrelevant 
+o the grant of the relief to the plaintiff. Equally -irrelevant is any consideration 
as to whether the defendant wo be inconvenienced or subjected to any hardship 
by the grant of a decree in éjectment against him. It is a simple case of trespass 
or encroachment on the plaintiff's property and the defendant is entitled to no con- 
sideration, while granting relief to the plaintiff with reference to the wrong committed 
by the defendant. In sucha case, if the defendant instead of simply occupying the 
fand after his encroachment-and trespass pote upon a cohstruction,.can his position 
be in any way better ? Ifitis to be held-that simply because the defendant, in addi- 
tion to committing trespass or encroachment, has put up’a construction on the 
land and because of such construction, there is a discretion left in the Court either 
to grant a decree- for possession after directing the defendant to demolish the cons- 
truction-or to award damages instead of directing such demolition, that will be 
placing sucha person ina better position for having aggravated his wrong by putting 
up a construction. In such a situation there can be no equitable consideration in 
favour of the defendant and as a matter of fact all notions or egy and justice will 
‘be opposed to any such contention. But the position may be different, if the plaintiff 
in such a situation oomes to the Court arid does’ not ask for possession but only asks 
‘for a mandatory injunction directing tho defendant to demolish the construction. 
‘In that case, the Court may very well take into account.the factor that so long as 
the plaintiff does not ask for possession of his property ; it-will make no difference 
to him whether the defendant ‘continued in occupation of the plaintiff's property 
without perag up a construction or after putting up å construction and thé question 
of demolition of the construction will arise only, when the plaintiff asks for posses- 
sionand therefore damages‘may beawarded instead of a mandatory injunction direc- 
ting the defendant to demolish the superstructure put up by him. As a matter of 
fact, in such a case,itmay equally beargued that the suit itself for a bare mandatory 
injunction is not maintainable without the plaintiff having asked for possession, 


In Ewin Shauk Wa v. U.-Po Nyun’, the plaintiff filed a suit for a mandatory in- 

junction directing the defendant to remove his rubber trees, a hut and brickpost 
standing on his rubber land. The lower Courts granted sachan injunction. How- 
ever, the High Court. of Rangoon: reversed- that conclusion. The High Covit 
observed : ; gate g - to 2 7 - 
“ Before a suit for a mandatory injunction can be filed there must be an obliga- 
tion on the part of the defendant to perform certain acts. In this case it is not 
alleged that the appellant has committed a breach of any obligation on his part. 
The case was merely one of trespass, and the respondent’s (plaintiff's ) remedy was 
to file a suit for possession of ihe land. ` Ido not think that e suit fora mandatory 
injunction can be-filed without suing for possession of the land.” 


However, when the suit is for possession and mandatory injunction is asked 
for merely as an ancillary to the principal remedy of possession-so that the defendant 
is directed to demolish the superstructure put up by him and surrender vacant posses- 
sion of the land to the owner, no such consideration will a} ply.and the plaintiff 


would be entitled to the relief he claims. __ - 

-A prayer for a mandatory injunction may be made by e plaintiff in different 
situations. Broadly, it may be in two categories of cases. One is, where the de- 
fendant has trespassed on the plaintiff's land and put up € construction, the plaintiff, 
who is entitled to recover possession of his land, may in a suit for ejectment ask for 
a mandatory injunction as incidental to the principal relief which he has prayed for. 


ae Be en ee 


1. (1927) LLR. 5 Rang. 404. 
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person who owns the land, the plaintiff can be given complete relief by a simple 
decree for possession without there being any mandatory injunction against the 
defendant at all. The mandatory injunction in such a case is merely for the purpose 
of giving an opportunity to the trespasser to remove the superstructure put up by 
him on the land of the plaintiff and if the defendant does not want to avail himself 
of that opportunity the plaintiff will not be the loser and in no way the plaintiffs 
right to the relief can bo defeated and even in the absence of any mandatory 
injunction, the relief of possession will be complete. As a matter of fact, in such cases, 
it may not be quite appropriate to call the suit as one for mandatory injunction, but 
on the other hand, that will bea simple suit in ojectment against the trespasser: and. 
the mandat injunction is merely incidental to the principal relief. In fact in 
The Municipal Committes, Nakodar v. Sadhu Ram and others‘, a learned Judge of the 
Punjab High Court held that a suit for declaration of title in which a prayer for 
injunction has been made as auxiliary to tho relief of declaration of the title, is not 
a suit to which section 54 of the Specifio Relief Act will apply. The learned Judge 
pointed out that such was not a case in which the Court is free to uphold the title 
and yet in the exercise of its discretion refuse to grant the relief of injunction and the 
relief of injunction cannot be claimed as a substantive relief independently of the 
declaration sought. . . 

The second category is, where the defendant puts up a construcuon on his own 
land, but that construction interferes with certain legal right vesting in the pleintiff 
or interferes with any enjoyment by the plaintiff of his own property. It may 
happen that the plaintiff has a right of way over a piece of land and the defendant 
causes obstruction to the same or the plaintiff's ancient right to light and air is 
interfered with by the defendant putting up a wall on his own land. Equally it may be 
that the plaintiff's right to support is sought to be removed or taken awey by some 
act on the part of the defendant or again some other right of easement which the 
plaintiff has is sought to be interfered with by the Act on the part of the defendant. 
In all these cases, the primary relief which the plaintiff cen have in a suit instituted 
by him is the mandatory injunction directing the defendant to remove the construc- 
tion put up by him, and the prayer for mandatory injunction in such a suit is neither 
ancillary nor insidental, but that is the only manner in which the injury suffered by 
the plaintiff can be remedied or rectified. Such suits can be very properly described. 
as suits for injunction as distinguished from the first category, namely, suits in eject- 
ment or for possession based on trespass or encroachment on the part of the defen- 
dant. Whore the primary relief claimed is a mandatory injunction and the injunc- 
tion having been originally an oquiteble relief and subsequently the grant thereof 
being inthe discretion of the Court, it is certainly open to the Court to see whether 
the plaintiff could be adequately compensated by the awaid of damages and whether 
there are other circumstances present in the case to justify the award of damages 
to the plaintiff instead of granting a mandatory injunction. Here again, if the Court 
comes to the conclusion that the injuries suffered by the plaintiff cannot be adequately 
compensated by the damages, the Court cannot escape from its obligation to grant 
a mandatory injunction so as to give relief to the plaintiff. In the first category” 
of suits, namely, where tho plaintiff sues for possession of his property complaining 
of trespass committed by the defendant, it cannot be said that the injury suffered 
by the plaintiff can be adequately compensated by damages. Asa matter of fact, 
the grant of damages in such an event will be to compulsorily purchase the plaintiff's 
property and vest it in the defendant, thereby to reward the wrongdoer with the very 
property in respect of which he committed the wrong, through the judicial process.. 
Thus, in my opinion, whenever the plaintiff comes to the Court end prays for posses- 
sion of his property in the occupation of a trespasser, with the incidental relief of 
mandatory injunction directing the trespasser to demolish the construction put up 
by him, thore is no question of the Court exercising any discretion as to whether 
the mandatory injunction should be granted or award of damages alone would be: 








1. LL.R. (1957) Punj. 638. 
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sufficient and once the plaintiff has established his right to a decree for possession, 
that decree must follow irrespective of eny consideration of laches, acquiescence, 
want of hardship or inconvenience to the pleintiff end any question of hardship to 
the defendant. The discretion is available only in suits where the pleintiff asks for 
an injunction against the defendant, not in respect of eny trespass or encrozchment 
committed by the defendant on the plaintiffs property itself, but in respect of any 
action done by the defendant on his own lend or on a common property or ona 
public property interfering with the enjoyment of the plaintiff of his own property. 
Ina suit in which the plaintiff asks for relief on the basis of his title to the property,. 
the only circumstance in which the plaintiff may be denied the relief is when the 
principle of equitable estoppel will apply and even then it is not as if ihe Court de- 
clares the title of the plaintiff and demes the relief of possession to him in the exer- 
cise ofits disoretion, but prevents the plaintiff from asserting his title to the property’ 
itself onthe basis that by his own conduct he has estopped himself from asserting 
any such right. 


Let me now examine the position with reference to the authorities. This ques-- 
tion of discretion of granting a mandatory injunction or awarding damages arose: 
because of the peculiar proceduro prevalent in England. A citizen can obtain the 
relief of injunction only in equity, but not in common law and therefore for that 
purpose he had to epproach the Court of Chancery. On the other hand, if he- 
wanted to obtain possession of his land, he will have to go to the common law Courts, 
with the result whenever a citizen approached the Court of Chancery for the issue 
ofa mandatory injunction, the Court either issued the injunction or relegated the: 
plaintiff to an actionat law. Only after Lord Cairns’s Act 1858, the Chancery Courts 
had obtained jurisdiction to award damages in eddition to or in substitution of am 
injunction. The question of discretion thus arose, with reference to the Courts 
of Chancery. It must be remembered that the Courts of Chancery could not have: 
given eny relief of possession to a plaintiff which he hed necessarily to obtein only 
in common Jaw Courts. Therefore, the question of the Courts in England having 
a discretion whether to grant a mandztory injunction or to award damages in 2 case: 
where the plaintiff sues for possession on the basis of trespass could never have 
arisen. Even with regard to the discretion of the Courts of Chancery in this limited. 
field, the law was : 


“It must be exercised so as to prevent the people being compelled to sell their 
property against their will at a valuation, or to prevent 2 defendant from doing. 
a wrongful act end thinking that he car pay damages for it ; and where a breach 
of an express covenent is committed, either by the original covenantor or by en: 
assignee who is bound thereby, end causes substential damege, the Court has no 
discretion to award damages in lieu of an injunction.” (Halsbury’s Laws of 
England, Third Edition, Vol. 21, page 358). 

In Durell v. Pritchard, the Master of the Rolls hed held that the plaintiff was 
not entitled to any injunction beceuse the works complained of hed been entirely 
completed before the bill was filed. The Court of Appeal in Chancery held that 
there was no rule which prevented the Court from grantinga mendatory injunction. 
where the injury sought to be restrained hed been completed before the filing of the 
bill and there was no difference in this respect between injury to easements end to: 
other rights. Turner, L. J., pointed out that he would not go so far as the Master 
of the Rolls appeared to have gone or to say that relief by wey of injunction ought 
to have been refused in that case upon the mere ground that the damage had been. 
completed before the bill was filed and the authorities led to the conclusion that every 
case of this nature must depend upon its own circumstances and the Court will not 
interfere by way of mendatory injunction, except in cases in which extreme, or at 
all events very serious, damages will ensue from its interference being withheld. 
That was a case which involved obstruction to the right of way and impediment to 
access of light and air. 


1. (1856) LR. 1 Ch. 244. 
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Goodson v. Richardson’, involved laying of water pipes in the soil ofa highway 
‘without the consent of the owner of thé soil. An injunction to restrain the oonti- 
nuance of the pipes was granted, tHe owner of the soil not being left to his remedy 
at law and not being required to establish his right at law. The argument was that 
the owner of the soil was not entitled to’any thandatory injunction because the soil 
under the highway was of no-valué to him and that his motive for applying to the 
“Court was not connected with the ¢hjoyment of his land. A strong Chancery Court 
of Appeal rejected such a contention’ m confirmed the giant of Non: Lord 
-Selborene, L. C., stated ` 


“T cannot look’ upon this case otherwise than as a deliberate and entail in- 
` ` vasion by ona man of another man’s land for the purpose of a continuing trespass, 
- which is in law, a series: of trespasses from time to-time, to the gain and 

profit of the trespasser, without the consent of the owner: of the. ung; ; end it 
appears to me, as such to be a proper subject for injunction.” — - 


:Dealing with the contention that the soil under the-highway was ' of no value to 


-tho owner and notinjury to his enjoyment of the laadi: as -been : established - the 
Hearned Lord Chancellor stated’: ~ SD eh ag Me 


Soe But with respect to the suggested absence of itis of the lard in ith | present 
‘situation , it is enough tò say thatthe very fact that no interference Of this kind 
can lawfully take place without his consent, and without a bargain with him, gives 
his interest im this land, even in a pecuniary point of view, precisely - the value 
-which that power of veto upon its use creates, when such use is to any other 
Person desirable aid an object sought to bo obtained. n , 


Chelfer v. City. of London Electric. Lighting Company’, was a case yin which an 
action was brought complaining of nuisance created by the defendants by ‘the 
vibration .of their engines and the annoyance caused by the carrying on of their 
undertaking and for a mandatory injunction. The trial’ Judge held that the plaintiff 
was entitled only to damages and not to an injunction. But a strong Court: of 
appeal reversed the said conclusion and held that ipiacdon was the proper and 
appropriate rejief...Lindley, L. J., said.: 


“But in exercising the jurisdiction thus given attention ought to be paid to well- 
settled principles ; and ever.since Lord Cairns’ Act was-passed the Court of Chan- 
.cery has repudiated the notion that the Legislature intended to turn that . Court 
‘into a tribunal for legalizing wrongful acts ; or in other words, the Court-has 
. always protested against the notion that it ought to allow a wrong to continue 
simply because the wrongdoer is able and willing to pay for the injury he-may in- 
flict. Neither has the circumstance thet the wrongdoer is in some sense a -publio 
benefactor (e.g., a gas or water company or a sewer authority) ever been-considered 

_ -a sufficient reason for refusing to prote.: by injunction an individual whose rights 
are being persistently infringed. Expropriation, even for 4 money Aaaa on; 
is only justifiable when Parliament has sanctioned it.” 


In thesame casa, A. L. Smith, L. J., stated : . p 7 


“ Many Judges hava stated, and I emphatically agree with them, that a person 
‘by committing a wrongful act (whether it be a publio company for public pur- 
poses ora private individual) i is not thereby entitled to ask the Court to.sanction 
hia doing so by purchasing his neighbour's rights, by 1ssessing damages in that 
sade , leaving kis neighbour with the nuisance, or his nee as as the case 
maybe.” > 


It must be domaitiiesa that that was a case concerning a nuisance ai not a 
-trespass .on the plaintiffs property itself. “Dealing with the argument that instead 
-of an injunction damages should bo swarded in that case, A.L. Smith, L. J., farther 
pointed out : 


- 2 





1. (1874) LR. 9 Ch. 221. : “2. (1895) 1 Ch. D. 287. 
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“ Moreover, how are these injuries to be put into money, and upon what prin- 
ciple are these damages to be assessed so as to represent the continuing injury to 
the plaintiff ? To guess at them is not assessing them at all. 


In order to constitute a real assessment it appears to me that the principle of 
purchasing the plaintiff's interest in his lease for the unexpired term will have to 
be adopted as the basis upon which the assessment is to be made, and, as I have 
before stated, this is never sanctioned by the Court at the instance ofa tort-feasor.” 


The principles laid down by the Court of Appeal in Goodson v. Richardson}, was 
applied in Harriott v. East Grinstead Gas and Water Company}, which involved again 
a trespass. An action was brought to restrain the defendant from laying pipes in 
connection with their now water works under a public footpath running iene the 
plaintiffs’ land and the footpath itself was under the control and manegement of 
the plaintiffs. In that case an injunction was granted in favour of the plaintiffs. 


Kelsen v. Imperial Tobacco Co. (of Great Britain and Ireland) Ltd.*, was a case 
in which the plaintiff, who is a tenant of one-storey shop, prayed for a mandatory 
injunction requiring the defendants to remove the advertisement sign adjoining the 
building, projecting some 8” into air space above the one-storey shop in his occupa- 
tion. After elaborately considering the case-law on the pojnt Mc Nair, J., granted 
the injunction. In the course of the judgment, the learned Judge pointed ont: . 


“ Cases in which an injunction has not been granted on the ground of herdship 
have, F believe, bean mostly cases in which there has been some accidental invasiou 
of the plaintiffs rights.” i : 


Therefore, with reference to the cases in England, there had been no single r-uthority 
laying down the principle that in the case of trespass or encroachment, when the 
plaintiff sues for possession of his land, the Court has any discretion in the matter 
and can grant damages in the place of mandatory injunction. On the other hand, 
they have taken the view that when there js a case of encroachment or trespass, it is 
a continuing trespass and the grant of damages in such a case instead of mandatory 
injunction will amount to legalising wrongful acts and no tort-feasor or wrongdoer 
is entitled to ask a Court to sanction his wrongful act by purchasing the plaintiff's 
rights by assessing damages in that behalf. f ci 


Coming to the authorities in India, Govind Venkaji Kulkarni v. Sadashiv Dharma 
Bhat and another *, is a caso where the plaintiff sued for a declaration of his title to 
and recovery of possession of certain portions of land on which the defendants had 
Doa by building verandahs. In a very short judgment, the Bombay High 
Court held i : - H 

` “Both tho Courts below have found that the land in question belongs to the 

plaintiff ; but subject, as the Court of appeal has found, to a right of access to the 
` temple. Such being the findings as to the property in the land, the Courts could 

not compel the plaintiff to part with his legal rights and accept compensation against 
’ his will, however reasonable it might appear to be. 

We must, therefore, reverse the decree of the Court below, except as to the order 
` as to costs, and order the defendants to remove the verandahs complained of by 

- the plaintiff.” f i ~ 


Premji Jivan Bhata v. Haji Cassum Juma Aloned*, was again a suit for recovery of 
ion and for 1amoval ofthe building which the defendant had erected upon it. 

The Bombey High Court hald: .- . : el 
“Tt is well established law in England that if a stranger builds on the land of 
another, although believing it to be his own, the owner is entitled to recover the 
land with the building on it, unless there are special circumstances amounting to 
a standing by so as to induce the belief that the owner intended to forego his right 
a I a a TTC 


1. (1874) LR.9Ch.Ap. 221 : 43 LI.Ch. 3. (1957) 2 AU BR. 343. 
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or to an acquiescence in his building on the land ..............004. This is also the 
law in India, with the exception that the party building on the land of another is 
allowed to remove the building. 


As to delay in bringing a suit, we agree with the Madras High Court that it is 
not in itself sufficient to create an equity in favour of the person spending mon 
on the land and to deprive the owner of his strict rights —Ram Bao v. Raja Rao}, 
In the present case there are no circumstances creating such an equity, but on the 
contrary the plaintiffs notice to the defendant in March, 1889, informed him that 
he (the defendant) was laying the foundations of his new chawl on his (plaintiff's) 
land and required him to remove them. The cases relied on by the District Court 
are all light and air cases and have no bearing on the present question. As the 
removal of the building is optional with the defendant, and is for his benefit, a 
mandatory injunction to the defendant is not the right order to make.. Be oe 


‘The decree of the Court below must be, therefore, reversed, and an order made 
that the plaintiff do recover thé land in question' with liberty to the defendant forth- 
. with to. commence to remove his building on the-said land and to restore the 
property to the condition in which it was when he took possession. The same 
_to be completed within one year from the date of this decree. In default, the 
plaintiff to be at liberty to remove the same at the expense of the defendant.” 


This decision of the Bombay High'Court is significant. It took the view, which I 
have already expressed, namely, thatina’suit for reoovery of possession, the prayer 
for mandatory injunction is only for the benefit of the defendant and if the defendant 
has any objection to the same, a mandatory injunction should not be granted, but 
the plaintiff is entitled to a decree for possession, liberty being given to the defendant 
to remove the construction within a. specified. period and in the event of his failure’ 
to do so, the plaintiff being authorised to remove the same at the expense of the 
defendant. : . : . 


Jethalal Hirachand Vakil v. Lalbhai Dalpatbkai Seth* was a case in which. the 
plaintiff brought a suit against the defendant praying that the defendant be restrained 
from interfering with his right to light and gir and that he should be compelled to’ 
remove the superstructure that covered his abutment which was attached to-this 
house. The defence was that the plaintiff had not aoquired a prescriptive right to 
the easement of light and air, that the abutment was made recently on the plaintiff's” 
land and the construction was not injurious to the abutment. The learned District 
Judge held that the plaintiff was entitled only to compensation and not -injuncticn, 
on the ground that what was proved was only a technical encroachment by the de- 
fendant, because ‘‘a foot or so of ground has been teken to support the wall which 
divides the properties ”. Dealing with such grouhd for awarding damages instead 
of injunction, the Bombay High Court stated: - > ~- 7 

7 « But if the foot or so of ground so taken by the defendant belongs to the plaintiff, 
the act of the defendant is one of continuous trespass on the pleintiff’s property 
and the wrongdoer cannot be heard to say that he has deprived the owner of only 

'. a little and that of not much, use to the lattér. To allow such a defence end on the 
strength of it to award compensation is to let a t er put a value or money’s 
worth on anothe: man’s, property and deprive him of it against his will’ No doubt 
_ seotion,54 of the Specific Rélief Act lays down in effect that a perpetual injunction 
shall not be granted where the Court finds that the invasion by one min af another 
man’s right to property is such that pecuniary compensation can afford adequate 
rolief. But whore a man builds on enother’ man’s.property against the will of the 
latter or without his consent, the invasion is practically one-where pecuniary 

‘ compensation cannot be regarded as adequato relief, The owner-is, in sych a 
: caso, not only deprived of the pioporty_but heis also deprived permanently of such 
“user of it as he is entitled to make. How are the-damages to be estimated in such 
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e and how can it bo said that an award of compensation can do justice to the 
one: who loses the property, and all opportunity besides of using it for purposes 
which he may consider profitable, or beneficial to himself?” 


After referring to the observations of Lord Selborne, L.C., in Goodson v. Richardson? 
already extracted, tho Bombay High Court proceeded to state : 


“ And there he distinguished between such cases and cases of ancient lights and 
covenints. Inthe former one man appropriates to himself and uses another man’s 
property ; in the latter one man does somothing upon his own property whioh 
exposes him to an action by another man. The Courts lean towards compensation, 
in the latter class of cases because the wrong is done by. the wrongdoer upon his 
own property. It would not have been a wrong but for the fact that his right of 
free user as owner happens to be subject to the right acquired by enother man for 
tho enjoyment of his property and restricting the absolute right of property of 
the former. In such a case when anything is done in violation of a right limiting 
another man’s right of ownership, the Court naturally has to consider whether 
the violation can be compensated by damages. But it is a different thing when a 
man illegally builds upon another man’s land or builds in such a way as to over- 
hang a portion ofit. There, to use the words of James, L.J., in Goodson v. Rickard- 
son’ he is ‘taking that which was not his for the purpose of a profit to himself 
against the will of the real owner. That is taking another man’s property 
impcoperly, both morally as well as legally’. Relief by way of compensation ‘in 
such a case is tantamount to allowing a trespasser to purchése another man’s 
property against that man’s will. On no principle of law or equity is that allow- 
able and the current of decisions whether here or in England is opposed to it: 


Another ground on which the’ District Judge holds that the plaintiff is entitled 
not to a mandatory injunction but only to nominal damages is that he (the plain- 
tiff) has failed to prove that the superstructure of the defendant so far as it over- 
hangs the dhora (abutment) interferes with his light and air. But the plaintiffs 
failure to prove that the building. causes any inconvenience to him is no valid 
ground for depriving him of his property. His right to recover it arises out of his 
ownership and stands apart from any practical injury done to other property of 
the plaintiff by the defendant’s act of continuous trespass.” 


I have eatracted from that judgment in extenso, since it is fully in acera with the 
general principles I have indicated in the earlier portion of this judgment.” ' 


Abdul Hossain v. Ram Charan: Lal? was a case in which the plaintiff instituted 
a suit praying for a declaration of his right to a piece of land and for a mandatory 
injunction for the demolition of the wall put up by the defendant on the said land 
and for damages. It was found as a-fact that the defendant had put up the wall 
on the plaintiff's land and thus there had been an unlawful encroachment. The 
Calcutta High Court held that-the aca wes entitled to a mandatory mfatetion, 
The Court pointed out: >- 


» Not only has a aps been committed, but the Hapai is one which still 
continues and will h connnge to be committed as long Seme well remains 
- in its present site.” ` 


and that being so, the proper remnédy ts by way of mandatory injunction. ` 


The above decision was followed by another Bench of the Calcutta High Court i in 
E. S. Levy ‘and: others v. D. E. Ezra ae ; 


. As far as the Madras High Court is-concerned, ‘Abdul Rehim, J., and Phillipsi J KS 
differed in Somasundaram Chetty and others v. Babu alias Ramiah and others*: That 
was a caso where the plaintiff sued for a mandatory injunction conipelling the’ de- 
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fendant to demolish 4 inches -of his wall to which extent the plaintiff alleged that it 
encroached on his wall. The trial Court found that the encroachment was 2 inches 
and gave a decree accordingly. On appeal, the District Judge held that though it 
was clear that some : light encroachment was made, it was not made out how much 
was the encroachment, that Rs. 10 should be awarded as damages and that the decree 
of the trial Court should be reversed. The plaintiff préferred the second appeal: 
In view of the finding of the learned District Judge that it was not made out how much 
was the encroachment, Abdur Rahim, J., was of the opinion that the District Judge 
must be directed to submit a fresh finding on the question as to what extent had the 
defendant’s wall been built on the plaintiffs parapet wall.. While calling for a find- 
ing, the learned Judge had cancel himself thus, with regard to the question of law ; 
(Since the observations of the learned Judge are directly in point, I am quoting from 
his judgement in exienso.) : 


‘What is urged in support of this view (the view of the District Judge) is that 

. injunction is a discretionary remedy and should not be granted even in a case of 

trespass when no damage has been caused or the damage caused to the plaintiff is 

' g6 small as to be negligible. Now there can be no-doubt that injunction being a 

remedy in equity, the Court is vested with a discretion to grant or to refuseit 

_ according as the equity of the partioular circumstances of a casé may require. 

. But that discretion has to be exercised on proper judicial grounds. Here is a case 

of continuous trespass practically amounting to ouster of the plaintiff from ithe 

` land encroached upon, which it is found is the property of the plaintiffs and was 

in their possession at the time of encroachment. .The plaintiffs are entitled to 

possession of the land free from the encroachment. What would be their remedy 

atlaw ? Ejectment, and also damages, if any, and not merely damages as appears 

to be assumed by the learned Judge, which assumption is also the basis of the 
arguments advanced in support of his judgment. 


In addition to ejectment the plaintiffs would also be prima facie entitled to 
damages at least to the extent of the:costs which have to be inourred to remove the 
- gtructure if they did not prove any other damage. There may be cases of conti- 
nuous trespass on a man’s land in which no actual and present damage can be 
proved, but I see no warrant for the position that merely because no damage is 
proved therefore a trespasser cannot be ejected. Suppose I have a piece of waste 
land and a person with no sort of excuse or justification wrongfully takes possession 
` .of it and erects a building thereon without my knowledge, could it be said that I 
should not be allowed to ejectthe trespasser, becausethe land was bringing me no 
income. I am unable to show that I sustained.any actual and present damage by 
the trespasser building on it. Let us go further and suppose the trespasser wishes 
to pay me 8 handsome rent and I choose to refuse it. To say that in such a case 
I should not be entitled to recover possession of my land would be striking at the 
-foundation of rights of property. And yet that is the logical result of the view 
held by the lower appellate Court which the pleader for the respondents has stre- 
muously supported. In a case like this the question might well be raised whether 
the proper remedy is ejectment or injunction, but the respondents, for obvious 
reasons, raise no such question, for they would not be better off if the Court granted 
ejectment. In fact, as between ejectment and mandatory injunction, the latter 
would be more favourable to the respondents, for they might try, if possible, to 
remove so much of their wall es rests upon tho plaintiffs’ wall without destroying 
the rest of it, or they might perhaps remove the encroachment at a less cost 
would be incurred by the appellants.” i i 
The above extract itself shows that the suit which was instituted by the plaintiffs 
in this case was not one for ejectment but merely for a mandatory injunction and 
even in that context, the learned Judge tookthe view that in the case of a continuous 
trespass, injunction will be the proper relief. Phillips, J., who constituted the other 
amember of the Bench, took the view : : 
“ But as the Court is vested with a discretion under section 54 of the Specific 
Relief Act it camnot be contended that an injunction must necessarily be granted 
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against a trespass under all circumstances, for in exercising its discretion the Court 
cannot exclude all consideration of the extent of damages which would be caused 
to either party by refusing or granting the injunction.” 


Since Phillips, J., was confirming the decree of the District Judge, under eod 985 
Code of Civil Procedure, the appeal itself was dismissed, notwithstanding the differ- 
ing views of the learned Judges. Even if the view of Phillips, J., is taken to be the 
correct view, it should not be forgotten that the case which the ‘learned Judge was 
dealing with was one for mere injunction and not for recovery of possession. ` 


Tumula Peddaya alias Venkata Padmanabhan v. Koppula Chinna Appanna and 
others) was a case in which the plaintiff prayed for an injunction on the ground that 
the defendant raised a wall on a site belonging to the plaintiff. The fects found were 
that the plaintiff objected to it, as soon as the raising of the wall was commenced, 
but the defendant persisted in raising the wall and the building and that soon after 
the wall was finished, the Court in which the plaintiff could have instituted the suit 
was closed and the defendant built his house during the holidays and thet sometime 
after the reopening of the Court, the plaintiff instituted the suit. The argument 
which the Court had to deal with was that the Court can in no case grant a manda- 
tory injunction, where the plaintiff did not come to Court before the completion of 
the building unlawfully constructed and that it was the imperative duty of the plain- 
tiff to move the Court for a temporary injunction before the construction of the build- 
ing was finished. A Bench of this Court (Sundara Tyer and Sedasiva Iyer, JJ.), 
held that there wes no authority for such a proposition. The learned, Judges 
have pointed out : 


“ Tt is quite possible for the Court toc come to the conclusion, in the circumstances 
of any particular case, that the plaintiff's conduct might be taken to show thet the 
plaintiff was content with an action for damages but afterwards changed his mind 
to ask for a mandatory injunction and the Court might, in the circumstances where 
a waiver of a right to a site might be inferred in substitution for & claim for a 
damage, refuse a mandatory injunction. On the other hand, it would be a dan- 
gerous doctrine to lay down that a person by unlwafully trespassing on another’s 
land might, if sufficiently diligent to complete his unlawful act before a suit could 
be instituted, successfully maintain that a mandatory injunction could not be 
granted. 

This would put a premium upon deliberate defiance of other persons’ rights of 
property and would enable a person to compulsorily acquire property belonging 
to another if his unlawful act is accompanied with promptness in completing it. 
The English decisions are favourably inclined in the matter of granting mandatory 
injunctions when the unlawful act does not merely obstruct proper enjoyment of 
plaintiffs rights of property, as by interference with light end air, but is calculated 
to deprive him of the property itself.” 


In this context, the learned Judges cited the decisions in Goodson v. Richardson? and 
Marriott v. East Grimstead Gas and Water Company*. Here again I may point out 
that from the report, it is not clear whether the suit in that cese wes one in ejectment 
with an incidental relief fora mandatory injunction or one exclusively for a mandatory 
injunction. 

The question again came to be considered by Wadsworth, J., in Nidamarti 
Jaladurga Prasadarayudu v. Ladooram Sowcar and another*. In that case, the encroach- 
ment consisted of two—{1) a small portion ofthe defendants’ kitchen measur- 
ing in all about 31/3 sq. yards ; and (2) 200 ft. of wall built by the defendants on a 
line which ran one or two feet inside the plaintiff's land. The findings of the lower- 
Courts were that both the structures were built as a result of the uncertainty of the 
parties regarding their rights and that there was no protest at thetime of the building, 
but that there was not such acquiescence in acts of trespass as would support a case 
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of equitable estoppel. As to the kitchen, tho trial Court, in view of all the circum- 
stances and tho smallness of the excess directed compensation at the rate of Rs. 10 
per sq. yard to be paid to the appellant. But with regard to the encroachment by 
the construction of the wall, injunction was granted. The fist appellate Court 
‘observing that the present position of the wall caused no practical inconvenience, 
-that the defendants were particularly anxious for it to remain, and that no effecive 
protest was made during its construction, sét aside the decree for an injunction 
regarding the wall and granted Rs. 500 as compensation to the plaintiff.’ The 
second appeal was against such a decree. ` Wadsworth, J. , pointed out: 


« Now it is a statutory rule that an injunction should only be- granted when 
pecuniary compensation would not afford adequate relief. Bot I do not think 
it follows therefrom that a Court has always the power to grant pecuniary com- 

- pensation for a wrong whenever an injunction is asked for. The Courts heve 
recognized that, when the issue of a mandatory injunction would involve the 
removal of a completed structure which entails no inconvenience and only a slight 
invasion of the plaintiff's rights, not committed wantonly or after protest, pecuniary 

- compensation is the more appropriate remedy.” 


After referred to the decision of the Bombay High Cowt in Lalji Doyal v. Viswanath 
Prabkuram Vaidya and others) where a gallery projecting over the defendant’s (a 
mistake for plaintiff’s) land was allowed to remain on payment of compensation, an 
injunction being refused, the learned Judge proceeded to state : 


“I am inclined to think that on the analogy of this and similar cases, the-trial 
Court’s decree regarding the projecting couner of the kitchen may be justified. 
But I am by no means convinoed of the propriety of the lower appellate Court’s 
decree regarding the wall, the effect of which is to enable the respondents by virtue 
of their encroachment to compel the appellant to cede title in a strip of land over 
299 fc. long and of a width varying between 1 and 2 1/2 ft., including a number of 
trees. Of course, the injunction granted by the trial Court involves the removal 
of the wall and consequent expenses to respondents but the appellants sued for 
possession as well as for an injunction ; they have proved title and there is nothing 
except the inconvenience and expense to the respondents which has prevented the 
lower appellate Court from granting the injunction. .I have not been referred to 
any case in which a similar compulsory acquisition of a considerable strip of land 
has been effected under the guise of monetary compensation in lieu of an injunc- 
tion ; and I do not think that the lower appellate Court’ 8 decree i in this respect is 
proper.’ 


Thus, it will be seen that the suit with which Wadsworth, J., was dealing was one for 
possession as well as injunction on the basis of trespass. The learned Judge ceme 
to different conclusions with regard to respass by the construction of the kitchen and 
tho trespass by the constructions of the wall. It is difficult to see how the general 
considerations referred to by the learned Judge with reference to the encroachment 
by the wall will not apply to the encroachment by the construction of the kitchen. 
The learned Judge appears to have proceeded on the basis that in respect of both 
the encroachments, a discretion is available, though he himself has pointed out the 
consequences of exercising a discretion in favour of a wrongdoer. 


When the matter was taken UD in appeal, in Ladooram Sowcar and a other v. 
Nidamarti Jaladurga Prasadarayudu*, a Bench of this Court (Pendrang Row and 
Abdur Rahman, JJ.), did not accept in any unqualified manner the conclusion of 
Wadsworth, J., with regard to discretion being available in such cases. The learned 
ee pointed out: 


“ Reference has been made to a number of cases andin particular to Pazundaung 
Bazar Co., Ltd. v. Ellerman’s Arraccan Rice and Trading Co., Ltd.*. This, however, 
. ig a.case in which we are not concerned with an invasion of one man’s rights of 
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easement by another, but with an actual encroachment or trespass by one on the 
Property of another. In the latter class of cases, there is, in our opinion, no scope 
for the contention that money damages may be given in certain circumstances. 
The decisions -which dea] with the question of awarding damages as the more 
appropriate remedy instead of an injunction do not apply to the present case 
where the encroachment has been established and there is no other remedy possible 
except that'of delivery of possession. We are therefore of opinion that so far as 
the wall and the strip of site adjoining it are concerned, the proper decree to be 
passed in the suit is the decree that was passed by the first Court and that portion 
of the decree of the first Court must, therefore be restored ; it would thus follow 
that so far as this item of encroachment is concerned, the decree of Wadsworth, J., 
is right though not for the 1easons given by him.” 


Normally speaking, even with regard to the encroachment by the kitchen, the same 
result should follow. However having laid down the general principles, the learned 
Judge did not interfere with the decrees of the Courts helow with regard to the kitchen, 
tn view of the very peculiar circumstances. The learned Judges pointed out: _ 


" As regards the kitchen, no doubt the same conclusion ought to follow but it is 
found that in lieu of 31/3 8q. yards which has been cncrozched upon, Mr. Jala 
Durgaprasadarayudu has got nearly 6 sq. yards belonging to the Sowcars in the 
very same neighbourhood and remains in possession thereof. He cannot, in our 
opinion, be allowed to have these 31/3 sq. yards while keeping in his possession the 
6 sq. yards, which do not belong to him. In these circumstances we do not pro- 
Pose to ae in appeal with the decree of the Courts below £o far as this item 
18 concerned.” ` ' i 


This decision of a Bench of this Court is a olear and definite authority for the position 
that in respect of suits for possession on the basis of actual encroachment or trespass 
by the defendant on the property of the plaintiff, there is no scope for the contention 
that money damages may be given in certain circumstances and that the only relief 
that shduld be given is that of possession. 


The question came to be considered again by Veeraswami, J., as he then 
was,in L. S. Ramakrishna Gounder v. The Associated Cement Companies Ltd.* 
In that case, the Associated Coment Companies Ltd., secured from the Govern- 
ment a considerable extent of vacant land under a lease for mining purposes. 
The area consisted of several survey numbers including S. No. 950/1. In 
S. No. 961/5, situate just south of S. No. 950/1, Ramakrishna Gounder purchased a 
certain extent and put up buildings on the land at a considerable cost. By so putting 
up the buildings, he had occupied an extent of abont 79 cents of land in S. No. 950/1, 
which is Government property and in respect of which mining licenoe in favour of 
the Associated Cement Companies Ltd., subsisted. Ramakirshna Gounder did not 
know at the time when he put up the construction that he was trespassing on Govern- 
ment’s property. Th er the Associated Cement Companies Ltd., filed a suit 
against Ramakrishna Gounder for recovery of possession of the land encroached 
upon by him and for a mandatory inj ion directing the removal of the super- 
structure put up by him. Both the trtal as well as the first appellate Courts found 
that the plaintiff had title to the property and they accordingly passed a decree for 
possession and also granted a mandatory injunction. In such a situation, the second 
appeal camo before this Court. Veeraswami, J., as he then was, accepted the finding 
of the lower Court that the plaintiff could, if they had cared, have found out in time 
that the defendant was trying to encroach upon their property and when they per- 
mitted the latter to complete his construction, it was evident that they were acquiescing 
in the act of the defendant: In view of this, the learned judge took the view that it 
was not a case for directing delivery of possession and inasmuch es there was a prayer 
in me prin for the grant of equitable relief by way of mandatory injunction, the 
learned Judge held that it would be competent for the Court-to substituto in the place 
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of the relief sought, a decree for compensation and in that. view romanged the: suit 
sto: tos ‘lower Court for passing a.decree for compensation. -i 


"Tho matter'was taken up in appeal and was disposed, of by & Bench of this Court 
in The Associated Cement Companies Ltd: v. L. S. Ramakrishna Gounder), . The 
learned Judges who constituted the Bench did not agreo with tho grounds urged by 
Veeraswami, J., (as he then was), for refusing to direct delivery of Possession. 
They pointed out : 


“Tt is no doubt true that but-for the conduct of the appellant, the CETT 
would not have inourred expenses by putting up the superstructures. But even 
so if there be no question of estoppel, the appellant would be entitled to recover 

ossession of their property over which according to the concurrent findings of 
oth the Courts below there has been trespass by the respondent.” : 


-When tho decree for award of compensation was sought to be supported on the basis 
of the decision in Somasundaram Chetty and others v. Babu alias Ramiah and others* 
already referred to, the learned Judges pointed out : 


“ That case was concerned with a decree for injunction and it was held that 
injunction need not necessarily be granted against a trespasser under all circum- 
stances ; in granting such a discretionarv relief the Court could mould the relief 
in accordance with the justice of the case. The case before us is not one simpliciter 
for an injunction ; it is one for- -recovery of poséession by the owner against the 
trespasser.” 


Having made this observation, the learned Judges referred to the decision of Weds- 
worth, J., and that of the Bench in appeal, discussed earlier, and pointed out : 


“ That would be undoubtedly the rule to be adopted if the matter were simple, i.e., 
where the party who seeks eviction by removal of the building put up by one upon 
the land of the former, is not precluded by some other principle of law from ob- 
taining the relief as to possession. But there thay be cases where the deferidant’s 
trespass is alight and there was conduct on the Dart < ef the plaintiff precluding him 
from asserting his title. sg 


Having so stated, the learned Judges held that on the facts of the case before them, 
the plaintiff was ‘prevented by the rule of equitable estoppel from asserting title to 
the o on Which the defendant put up the construction. The learned Judges have 
stated : 


- “It will be clear from what we have stated above that although a owner ofa 
property will have the undoubted right to recover possession of it from a trespasser 
albeit that the latter had put up a oonstruction upon it an exception does exist to 
such a rule where the owner is precluded by any conduct on his part from claiming 
possession. That is not really denying the owner his right to recover possession, 
from the trespasser ; but a rule of estoppel which prevents the owner from claiming 
-the property to be "his so far as the other side is concerned. This principle is 
different from the one recognised in Ladooram Sowcar v. Jaladurga Prasadarayudu* 
where there was no question of estoppel. We are, therefore, of the opinion that 
the conclusion reached by the learhed Judge that the appellant would not be 
entitled.to recover possession of seventy-nine cents of land is correct. Once it is 
held that.the appellants are peony esto from recovering possession of 
the property from the respondents, it must follow that they would not be entitled 
-to recover any damages for the portion of the lend occupied by the respondent. 
The learned Judge, has, however, directed remand of the case for the purpose for 
ascertaining compensation payable to the appellant by the respondent. We are 
unable to seo on what ground that direction can be justified. But the respondent 
has not complained against the otder by filmg any cross appeal or memorandum 
PEER ee a E S E 
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-- Of crass-objectians. Under-the circumstances we leave the direction of the learned. 
- Judge as it stands. Before concluding we wish to mako it clear that the estoppel 
‘ by which the appellant is precluded from recovering possession of the property 
from the respondent is purely a personal one. It will not efféct-the Government 
. When they ultimately resume possession of the property on the termination of the 
lease in favour of the appellant ; nor will it enure in favour of the appellant( 7?) 

. after the superstructure is removed, aS 


Thus it will be clear that in this case also the Bench has paia the same view es the 
right of an owner to obtain possession of the property from a trespasser, notwith- 
standing the fact that the said trespasser had put up construction on the land and in 
such a case the fact that a mandatory injunction has been asked for as incidentel 
to the remedy by way of possession will not enable the Court to refuse to direct 
delivery of possession and to grant damages only. However, an owner of the pro- 
pony may loose his right to claim the property as his own by the principle of equita- 

le estoppel, in which event, there is no scope for exercising any discretion because 
the plaintiff is prevented from putting forward his title itself. 


The entire question was considered by the High Court of Andhra Pradesh in 
N. C. Subbayya v. Pattan Abdulla Khan’. Inthat case, the learned Judge (Viswanatha 
Sastri, J.) posed the following question for his consideration : 


“ Has the Court an absolute discretion to award damages instead of a mandatory 
i injunction whero there is a trespass by the defendant on the pliintiff’s land P’ 


After elaborately considering the cases in England as well as in ee country, the 
learned Judge pointed out: 


“ To say the building erected in such circumstances should not be directed to be 
~ removed and only damages could be awarded would, in y opinion, be ineffective, 
to sanction a condemnation of the Papii property and an appropriation of it 
for the defendant’s U80......ssesesseeses To confine the relief to compensation in 
such a case is tantamount to allowing a trespasser to’ purchase another men’s 
property against that man’s will. No man should be compelled to sell his pro- 
perty against his will at a valuation and no person should be encouraged to do a 
wrongful act or commit a trespass relying on the length of his purse and his ability 
to pay damages for it. 

- To say that a small strip of building site could thus be appropriated by a tres- 
passer would be to admit a rule of law which can be applied ed liniitleasty, In cases. 
of trespass, the Court should ordinarily grant an injunction directing the defendant 
to remove the encroachment and restore possession of the vacant sito to the plain- 
tiff. Neither serious inconvenience to the defendant—trespasser nor the absence 
of serious injury to the plaintiff is a ground for depriving the latter of his legal 

_ right to the property ............... The grant of a mandatory injunction is no doubt 
a discretionary relief but the discretion is one that should be exercised judicially 
and according to well settled principles. If it is wrongly exercised, it is subject 
to correction on appeal. Where the plaintiff has been guilty of laches amounting. 
to an acquiescence 1n the act complained of or where the plaintiff has knowingly 
permitted the defendant to make the construction end incur heavy expenditure 
without protest or objection, the Court may not, in the exercise of its discretion, 
grant a mandatory injunction, but give damages instead ..............0 


Courts are more liberal in granting mandatory injunctions where the ‘inlawfal 
acts are calculated to deprive the plaintif€ of his right to the property itself than 
where there is only an interference with his convenient enjoyment of his property 
with access of sufficient light and air. There is a well recognised distinction bet- 
ween cases of trespass and cases of interference with ancient ae and covenents 
as observed by Lord Selborne, L.C., in Goodson v.Richardson®’, 
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dn this caso oven though tho learned Judge has granted a decree for possession, giving 
liberty to the defendant to remove the building, he assumes that discretion is avail- 
able to the Court oven in such cases, which assumption, with great respeot to the 
learned Judge, does not appear to be correct for the reasons already given by me. 


Thus, both on principle and an authority, it is clear that when the owner of a 
dand files a suit for recovery of possession of his land from a trespasser who had built 
upon the land, with incidental prayer for a mandatory injunction directing the 
-defendant to demolish the building put up by him, the plaintiff (owner) is entitled 
to succeed, once he has established his title and the fact that he has been in possession 
-of the property within 12 years from the date of the suit and he is not prevented by 
the principle of equitable estoppel from asserting his title to the suit prog erty. Simply 
because the plaintiff has prayed for a mandatory injunction as incidental to the relief 
of recovery of possession, there is no discretion vested in the Court to deny delivery 
.of possession to the plaintiff and insteed, to award compensation to him. -| ~ 


Mr. P. C. Parthasarathi Iyengar, learned Counsel for the respondent in S.A. No. 
1113 of 1966, cited a few decisions of this Court in support of the decision of the 
learned Subordinate Judge. The first decision relied on by him is that of Srinivasa 
Ayyangar, J., in S. S. V. Krishnan Pillai and others v. Kilasathammal'. That was.a 
case where the plaintiff and the defendants had a right of way over common lane 
and the defendant had put up ‘‘a sort of a platform as a sort of a roof or covering 
for the lane and built a thatched shed thereon”. The learned Judge held that the 
plaintiff was not entitled to any mandatory injunction, but was entitled only to 
damages. I am of the opinion that that decision does not help the respondent ; 
nor does it run counter to the prinoiples I had enunciated and referred to above. 
This case did not concern a suit for possession based on trespass and certainly it 
could not have been a case for possession because the lane was admittedly the common 
property of both the plaintiff and the defendant. ‘ The second factor to be noticed 
1s that the learnéd Judge pointed out that there had been no interference whatever 
with the user’ of the lane by the plaintiff by the putting up of this structure. The 
learned Judgo ‘recorded : i : : i 

“ I put the question to the learned vakil for the respondent how his enjoyment 

of this common lane has been interfered with by the defendant patting up that 
shed or terrace over the lane. He has not been able to answer it. He merely, in 
- answer, referred to his legal right.” E Na 


Hence, that case where damages have been granted instead of a mandatory injunc- 
tion cannot in any way help the respondent in the present cage. 


The next case relied on by the learned Counsel is St. Anthony’s Church Y. Krishna- 
veni Ammal’. That case actually concerned a suit for possession. But the finding 
of the learned Judge was that the plaintiff had not established the fact of possession 
of the suit property within 12 years from tho date of the suit. In this view the suit 
of the plai was dismissed. However, the learned Judge (Somasundaram, J.), 
made certain observations regarding grant of damages in lieu of manaatory injunc- 
tion. Without discussion of the general principles and authority, the learned Judge 
expressed his opinion as to the damages being the proper ielief in that case. Further 
the observations of the learned Judge were clearly obiter because of the conclusion 
that the suit was liable to be dismissed. Hence this decision also is not of any assis- 
tance to the respondent in this case. 


The next decision relied on by the learned Counsel is Tilokchand Natkmal and 
another +. Dhundiraj Madhavarao and others*. From the report itself, it is not clear 
as to what was the relief claimed by the plaintiff in the suit. The paragraph on 
which reliance has been placed by the learned Counsel is : 


_ “ The only point in this finding which has gone against the defendant appellants 
is that they have boen asked to leave a space of three inches from the plaintiffs’ 
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existing upper storey wall as that we belongs to the plaintiffs. That the space 
belongs to the plaintiffs is a finding o f fact based Ont evidence and we cannot inter- 
fere with it. 


The defendants have thus undoubtedly encroached on 1 that much space but if 
they pull down the present wall and built another wall leaving a space of three 
inches that space would not be of any use to the plaintifis. On the other hand 
the plaintiffs’ wall would get support from tho defendants’ newly built well. 


‘In these peouliar circumstances we are of the opinion that we should not give 
the discretionary ielief of mandatory injunction and we quash the order of the 
lower Court which directs leaving of a space of three inches from the plaintiffs’ 
southern wall of the upper storey. We, however, grant them compemation in 
money therefor. The defendants shall pay Rs. 50 to the plaintiffs therefor.” 


From this passage, it is clear that the disputed Property was the space between two 
walls and the suit itself could not have been one for recovery of possession, based 
on title. Hence, I do not think that this decision is of any assistance to the res- 
pondent. 

Mr. Parthasarathi Iyengar then referred to the decision of Pandrang Row, J., 
in T. R. Bhushanam v. C. Umapathi Mudaliar and another’, ‘That was a case clearly 
dealing with easement, namely, right tolightand air. With reference to such a case, the 

-leirnea. Judge held- thåt there was a discretion whether to grant mandatory injunction 
or or ony to award damages. It must be 1emembered that the learned Judge himself 
tty to the decision in Ladooram Sowcar and anotker v. Nidamarti Jaladurka 
ayudu* referred to already, making» a distinction between cases involving 
Sekine of one man’s right of easement by another and cases of actual encroachment 
or trespass by one on the property of another. 


The last decision relied on by Mr. Parthasarathi Iyengar is Lalji Dayal v. Viswa- 
nath Prabhuram Vaidya and others? already referred to, by Wadsworth, J., in his 
‘decision already discussed. That was a case of the defendant’ 3 gallery overhanging 
the plaintiff’s open space. With reference to the facts and circumstances of that case, 
the learned Judges held that damages would be the proper remedy and not manda- 
tory injunction. That again was note suit for recovery of possession of the plaintiffs’ 
property from the defendant on the basis of trespass but one for a bare injunction. 


Thus, nono of the decisions cited by Mr. P. C. Parthasarathi Iyengar runs counter 
to the authorities I have referred to and the principles I have enunciated and they 
do not help to sustain the order of the lower appellate Courts in ns case awarding 
damages instead of compensation. 


In this view, namely, that when the suit itself is for recovery of possession, the 
question of acquiescence or delay orlaches on the part of the p does not and 
cannot arise, as‘has been wrongly assumed by the learned District Judge in the first 
appeal which has given rise to S.A. No. 1128 of 1966. Ina very early case Rama 
Rao v. Raja Baot, referred to in Premji Jivan Bhate v. Haji Cassum Juma Akmed* - 
this Court held that the le doctrine of laches and acquiescence does not apply 
to suits for which a period of limitation is provided by the Limitation Act. There- 
fore, once the suit is within time, the doctrine of laches or acquiescence has no place 
to defeat the right of the plaintiff to obtain relief in the suit. 


As a matter of fact, even granting that laches or acquiescence on the part of the 
plaintiff can be taken into accoynt in the exercise of the discretion for the grant of 
the equitable relief of injyneti on any and every delay will not constitute a ground for 
denying the 1elief of injunction to the plaintiff. The meaning of ‘ acquiescence’ 
is thus stated, with reference to the provisions of section 56 (A) of the Specific Relief 
Aot, 1877, in ‘Collett’s Law of Specific Relief (page 429 of the Sth Edition) : 
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“Ifa party having a right stands by and sees another dealing with the property 
in a manner inconsistent with that right and makes, no objection while the act is 
in progress he cannot afterwards complain. That is the proper sense of the word 
acquiescence. (Halsbury’s Laws of England, Injunction, Vol. 17, page 210, 220). 
Henoe, there should be shown to have been knowledge as woll as of the acts com- 
mitted as of the rights involved ; or, as has been said, the acquiescence must be 
such as, in the view, of the Court, would make it a fraud afterwards to insist on 
the strick legal right. . «ee The doctrine will apply, that if a man, either 
by words or conduct, “has. intimated that he consents to an act which has been 
done, and that he will offer no opposition to it, although it could not have been 
lawfully done without his consent, and he thereby induces others to do that from 
which they otherwise might have abstained, he cannot question the legality of the 
act he had so sanctioned, tothe prejudice of those who have so given faith to his 
words or to the fair inference to be drawn from his Conduct ......sc.sscssseseeeeesees 
Generally speaking, if a party has an interest to prevent an act being done and 

acquicsces in it, so as to induce a reasonable belief that he consents to it, and the 
position of others i is altered by their giving credit to his sincerity, he has no more 
right to challenge the act to their prejudice, then he would have had if it had been 
* by his previous licence. (Per Lord Campbell, L.C., in Cairncross v. Lorimer}, 
Ds. Bussche v. Alt*.” 
After extracting this passages, in Murarilal v. Balkisan and another’, it was pointed 
out : 

“The word ‘acquiescence’ is used in two senses ; sometimes it is used to denote 
conduct which is evidence of an intention by the party conducting himself to 

‘abandon an equitable right ; sometimes to denote conduct from which another 
party would be justified in infen ing such an intention, l.e., it is sometimes employed 

as oquivalent to conduct which amounts to a release and sometimes as equivalent 
to conduct which creates an estoppel or constitutes a pramise, for which the acts 
of the defendant supply a consideration. Acquiescence, properly speaking, 

relates to inaction during the performance of an act; laches relates to the delay 


after tho act is done ............6..60 So to fix acquiescence upon a party it should 
unequivocally appear that he knew thefacts upon which the supposed acquiescence 
is founded, and to which it refers .............cceseeee ees Laches to bar the plaintiff’s 


tight must amount to waiver, abandonment, or acquiescence and to raise a pre- 
sumption of any of these, the evidence of conduct must be plain and unambiguous 
EE IA A -Delay may imply and be evidence of release or abandon- 


In 0. K. Mohideen Bewa v. Rigaud Perfume Manufacturers‘, it was held : 

“ Acquiescence is only a form of estoppel, and it is of the essence of acquiescence 
that the party acquiescing should be aware of, and by words or conduct should 
represent that he assents to, what is a violation of his rights, and that the person 
to whom such representation is made should be ignorant of the other Tos 
rights, and should have been deluded by the representation into thinking his 
wrongful action was assented to by the other party.” -` 

This view was reaffirmed by the Rangoon High Court in Poozundaung Bazaar Co. 
Ltd. v. Ellerman’s Arracan Bice and Trading Company Limited." 

Thus it will be seen that in the present case, unless acquiescence amounting to 
equitable estoppel is established, the plaintiff cannot be denied the relief of posses- 
sion, which he has asked for. What will amount to equitable estoppel has been. 
laid down by several decisions. In Lala Behi Ram and another v. Kundan Lall 
and others’, a question arose whether a landlord would be entitled to a building 
erected by a tenant after his term of lease had expired. The Privy Council recognised 
that while the landlord will not be precluded by any rule of equitable estoppel from 
ee ——rRrryryr>yyy—ayoy a a aa 


1. 7 Jur. N8. 149: (1860) 3 -H L. 827. 4. (1932) ILR. 10 Rang. 133. 
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5 
; 6. (1899) 26 LA. 58. 
3. ALR 1926 Nag. 416. 


nj BODI REDDY y. APPU GOUNDAN (Ismail, J.). 597 


recovering possession of the land after the expiry of the tenancy, ever when the 
tenant had put up 2 permanent structure on the land, the equitable estoppel could 
well, in certain circumstances, arise preventing him from doingso. The Privy Council 
pointed out: - ie 


“In order to raise the equitable estoppel which was enforced against the 
appellants by both the Appellate Courts below, it was incumbent upon the respon- 
dents to show that the conduct of the owner, whether consisting in abstinence from 
interferring or in active-intervention, was sufficient to justify the legal inference 
that they had by plain implication contracted that the right of tenancy under 
which the lessees originally obtained possession of the land should be changed 
into a perpetual right of occupation.” ' 


` The Privy Council again referred to this doctrine in Ths Canadian Pacific 
~ Railway Company v. The King!, where Lord Russell observed : 


“Tt was further contended that the Crown was precluded from revoking the 
licence by reason of some equitable aoctrine, which it was alleged was applicable 
tothe case. Tho doctrine was not very clearly defined but reference was made to 

v. Dyson*. In the course of the judgments in that case instances are given 
in which : equity will intervene in favour ofa litigent as against the legal owner of 
land. One such (see per Lord Cramworth at pages 140-1) is the case where A 
builds on land which he thinks is his, but is really B’sand B. knowing of A’s 
mistake, encourages Á to build either-directly or by obstaining from i 
his legal right. In such a case equity will intervene for the protection of A. This, 
their Lordships understand to have been the’equitable doctrine which was invoked 
by the appellant. It is a dootine which is sometimes alluded to under the name of 
* equitable estoppel’. Whether there can be any estoppel which is equitable as 
distinot from legal and whether ‘ equitable estoppel’ is an accurate phrase, their 
Lordships do not pause to enquire. The foundation upon which reposes the right 
of equity to intervene is either contract or the existence of some fact which the 
legal owner is estopped from denying. Thus in the case put, B’s conduct is sech 
„that from it may bo inferred a contract by B not to disturb A in the possession of 
the land, or it may amount toa statement by B that the land is A’s upon the faith 
of which A has acted and built.” 


However, none of these principles will apply to the facts of the present cases. 
As far as S. A. No. 1F13 of 1966 to concerned, the learned Subordinate Judge has 
not declined to grant the relief prayed for by the appellant on the ground that he was 
guilty of acquiescence. Hoe proceeded on the basis that the damage caused to the 
appellant was small, because the land was rocky and not cultivable, but the removal 
of the encroachment would cause hardship to therespondent. Even in S. A. No. 1128 
of 1966, the relief was denied to the appellant on the sole ground that the Panchayat 
put up the latrine in 1957 and that the appellant did not immediately file a suit, and 
obtain an injunction restraining the panchayat from proceeding with the construction, 
even. though P. W. 2 had informed him of the construction and there was no scope 
for invoking the doctrine of equitable estoppel, and the Panchayat completely 
denied the title of the appellant to the lend, setting up title either in the Government 
or in third party. For the reasons already indicated by me, the failure on the part 
of the appellant to file a suit immediately for a direction to the Panchayat not to 
proceed with the construction cannot bea ground for denying the relief of possession 
to the appellant. As a matter of fact, even the finding that the appellant had know- 
ledge of the construction in 1957 itself and he did not institute the suit immediately 
cannot be sustained with reference tothe facts of the case. According to the 
appellant, the suit property was owned by his father and he became entitled to the 
same only after his father’s death on 7th January, 1961. There is no evidence to 
show that the appellant’s father was aware of the construction in 1957 and he did 
not object to the construction or take any other steps against the Panchayat till 
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he died. The appellant himself , not having any right or title to the suit property, 
could not have taken any steps till 7th January, 1961, even if he was aware of the 
construction. After the death of his father, when the appellant became the owner 
of theproperty, he issued a notice to the Panchayat in June, 1962 and instituted the 
suit in December, 1962. Under such circumstances, the charge of delay of five years” 
on the part of the appellant was unwarranted. 


- For all these reasons, I am of the view that there is absolutely no justification 


whatsoever for denying the two appellants in the respective second appeals to relief 
of possession which they have prayed for and to which they are entitled. 


Under these circumstances, the Second Appeal No. 1113 of 1966 is allowed and 
the judgment and decree of the learned Subordinate Judge, Salem, dated 15th 
December, 1965, in A. S. No. 59 of 1965, areaet aside, Instead, there will bea decree 
declaring the appellant’s title to the suit property Abcdefghi in the plaint plan 
(attached to the decree of the trial Court) an directing that the appellant do recover 
possession of the said land encroached upon by the respondent, with liberty to the 
respondent to remove the revetment on the said land within three months from this 
date and restore the property of the Lag to the condition in which it was, when 
he encroached upon the same. In default, the appellant will be at liberty to remove 
the revetment put up by the respondent on his (appellant’s) land through Court and 
recover the expenses of such removal from the respondent. , There will be no man- 
datory injunction to the respondent since such injunction to remove the revetment 
is only for the benefit of the respondent,and instead he is given the liberty to remove 
the samé within three months. Theappellant is also entitled to permanent injunction 
restraining the respondent fromin any manner interferring with the appellant’s 
possession and enjoyment of the suit land. The appellant will have his césts 
throughout. No leave.. ; : 


S: A. ‘No. 1128 of 1966 is also allowed and the decree and judgment- of the 
learned District Judge, Tiruchirapalli, as well as those-of the learned District Munsif, 
Turaiyur, are'set aside. Instead, there will bea decree declaring the appellant’s title 
to the suit property marked as pgrs in the plaint plan (attached tothe deciee of the 
trial Court) and directing that the appellant do recover possession of the said pro- 
perty“ encroached upon by the respondent, with liberty to the respondent to 1emove 
the latiine on the said property within three months-from this date end to restore 
the said property of the appellant to the condition in which it was, when it encroached 
upon the samo. In default, the appellant will be at liberty to remove the latrine put , 
by the respondent on his (appellant’s) property through Court and recover the ex- 
penses of such removal from the respondent. There will be no mandatory injunction 
to the respondent in this case also and instead the respondent is given the li to 
remove the latrine within three months. In this appeal also, the appellant will have 
his costs through ont. N ENN 


No leave. t . a i 
SSVI Sat. T Appeals allowed. 
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IN ‘THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. K. VEERASWAMI, ae Justice AND MR. JUSTICE ` 
P. R. GOKULAKRISHNAN. 


D. R. Nagarajan : ; axa ... Appellant * 

7. . 

The Commissioner, Hindu Religious md Charitable Endowments $ 
(Admna.) anaes Madras ... Respondent. 


Madras Hindu Religious and Charitable Endowments Act (If of 1927 or XTX of 1951), 
section 45 (1 a peace ork intment of Executive Commissioner— 
Notice to the hereditary trustee enquiry into irregularities, if should precede 
such appointment. 


It is true that section 45 of the Bindu Religious and Charitable Endowments- 
Act does not contemplate any notice or enquiry, but that does not meen that the 
Commissioner, if he so wills, though there is no reason whatever justifying, can. 
exercise the power under sub-section (1) and appoint an Executive Officer for a 

- religious institution. Before making the appointment, he must inform the here- 
ditary trustee of the reasons, which, according to him, would justify the appoint- 
ment of an Executive Officer, ask for his oxplanation and after considering the same, 
if he still thinks that the Executive Officer is necessary, he may properly exercise 
his power. In the present case, the Commissioner listed certain irregularities 
but hardly waited to enquire of the appellant for his explenction. ‘The Assistant 
Commissioner had given a date for the production of accounts; even before the 
expiry of that date, the Commissidner chose to make the appointment of an 
Executive Officer. This is not a proter exercise of power. 


Appeal under clause 15 of the Letters Patent against the order of the 
Honourable Mr. Justice Ramapraseda Reo, dated 29th ember, 1969, end made. 
in the exercise of the Special Original Jurisdiction of the gh Court i in Writ Petition 
No. 2796 of 1969 presented under Article 226 of the Constitution of Indie to issue 
a writ of certiorari calling for the records in R. C. No. 13509 of 1969 E-3 on the. 
file of the respondent therein and to quash the order, dated 30th pe 1969. © 


A. K. Sreeraman and Natarajan, for -Appellant. 
The Government Pleader, for Respondent. 
The Judgment of the Court was delivered by . 


Veeraswami, C. J.—-The appellant, as he claims, is-€ hereditary trustee of Sr 
Kasiviswanathaswamy and Sri Lakshminarayanaswamy temples, Agaraohai, Nenni- 
lam taluk. By proceedings of the Commissioner, Hindu Religious and Charitable 
Endowments (Administration), dated 30th August, 1969, he listed certein irregu- 

Isrities and informed the appellant that in view of them, the affairs of the temples were 
being mismanaged, and that the appellant failed to obtain budget sanction contrary 
to section 86 of the Hindu Religious and Charitable Endowments, Act, to ee the 
income and expenditure statement as r by sections 92 and 94, to get the 
accounts of thetemplesaudited from faslis 1358 to 1377 and to pay the con’ tion 
and audit fees for faslis 1373 to 1377. It was also alleged that he failed to produce 
the acoounts of the temples for check before the Assistant Commissioner on the 
specified dates. The Commissioner, therefore, appointed, in exercise of his powers 
under section 45 (1), an Exeoutive Officer for the temples, who would be common 
to them and three other temples. Aggrieved by this order, the eppellant moved 
under Artiole 226 of the Constitution but pion success. This appeal is now before 
us. 


a a te 
We find Dom the appendix to ‘the nice apponi an Executivo Office: that 
the appellant as a hereditary trustee has been deprived of almost all his powers of 
administration of the temples, except that formally he. would be entitled to. pos- 
TT eee eVM;-CO 
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session of all immoveable properties and movables, livestock and grains. The Execu- 
tive Officer would be the person to receive all income in cash and kind and all 
offerings and he would be the person to make disbursements and istcur all expendi- 
ture on behalf of the temples. He was to draw up 410ugh estimate of the probable 
disbursements and.expenses to be made and incurred and obtain the previous sanc- 
tion of the trustee. The receipts were to be deposited by the Executive Officer in the 
account of the temples. He is empowered to have control over all office holders 
and servants of the temples, and he would have the powers of superintendence, 
though subject to the disciplinary control of the trustee. He shall be in charge of 
the office of the temples, ,esponsible for the proper maintenance of all records, ac- 
counts and registers dnd for the due submission to the appropriate authorities of 
the budget reports, acoounts, statutory retuins and other information. He is the 
one responsible for collection of all incomes and moneys due to the institution in 
proper time and for safeguarding the interests of the institution. It is his duty to 
see that all provisions and stores are supplied to the intended purposes and he is to 
check at frequent intervals that they are supplied for use according to the dhittam. 
The duty of the Executive Officer included to see that pujas, festivals and other ser- 
vices are performed according to the usage and dhittam. He is also the person 
entitled to sue and be sued on behalf of the temples. The allotment of work to 
the office holders and servants goes also with him. It may be seen that by 
appointing an Executive Officer with such powers the hereditary trustee is reduced 
to a non-entity as it were. The power under section 45 to appoint an Executive 
Officer may no doubt be exercised by the Commissioner in proper casés. The dis- 
cretion vested in him is to be exercised resonably and fairly, because the power by 
its very natuie is 4 wa one, and appointment of an Executive Officer is more often 
than not likely to vi y eliminate a hereditary trustee. It is now well settled that 
hereditary trusteeship is property and as such it is entitled to protection. It is in 
view of this that the procedure in section 47 has been provided that where non-here- 
ditary trustees aro to be appointed along with- the-hereditary trustees, the appoint- 
ment should be preceded by such enquiry as the Commissioner may deem adequate 
and hecould make the appointment only if he considered there were reasons therefor 
which ‘should be recorded. The- reasons should suggest that the institutions con- 
cerned are not likely to be managed properly. by the hereditary trustee, “ The inter- 
position of an Executive Officer may in some respects be regarded as even'more 
drastic than the appointment of non-hereditary trustees, more especially as the 
Executive Officer is vested with sweeping powers such as in the instant case, whioh 
deprive the hereditary trusteeship of its subsistence. - : ee 


In our opinion, such a power, drastic as it is, has to be exercised carefully and. 
only where proper reasons existed showing that the temple or the math concerned 
has-not been: properly managed by the hereditary trustee. The power under sec: 
tion 45 (F) does not mean that the Commissioner, if he so wills, though there is no 
reason whatever justifying , can exercise the power and apt oint an Executive Officer 
for a religious institution. We consider, therefore, that before making the eppoint- 
ment he ‘must inform the hereditary trustee of the reasons, which, according to him, 
would justify the appointment of an Executive Officer, «sk for his explanztion and 
after considering the same, if ho still thinks thet an Executive Officer is necessary, 
he may properly exercise his power. It is true that section 45 does not ‘contemplete 
any notice or enquiry, but that does not mean that by exercising power under sec- 
tion 45 at, will the Commissioner can igivade the hereditary trusteeship which is 
property as he has dono inthis case: Asa matter of fact, in this case the Commissioner 
listed oertein irregularities but hardly waited to enquiie cf the appellant foi his 
explanation. We are toldthat the Assistent Commissioner has given a date for-the 
production of accounts ; even before the expiry of that date, the Commissioner 
chose to make the appointment ofan Executive Officer. We are satisfied that this 


is, not a proper exercise of the. power. hee : 
` Apparently the Commissioner, in making the impugned order, was guided by 
the view expressed by this Courtine Writ Petition that no notice was required asa 
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condition to the: appointment of an Executive Officer, and the view in a writ appeal, 
which was dismissed.in limine, that.no procedure being contemplated by section 45, 
no interference with the appointment of an Executive Officer in that case was called 
for. We must express our respectful disent. So fer as the order in the writ appeal 
is concerned, it does not appeer that the learned Judges had before them the extent 
of the power vested in the Executive Officer. They appear to think that appointment 
of an Executive Officer was not by way of a punishment. That may be co. But 
that is notthe correct standpoint, if we may say so with respect, from which the ques- 
tion could be consideréd. As we said the.approach should be es contained in sec- 
tion 47 and from the standpoint of the hereditary trusteerhip being property, the 
invasion. of which can be justified only. on reasonable end proper grounds. - 


The appeal is allowed but with no costs. 

VMK. -7 í : o E Appeal allowed. 
IN THE HIGH COURT OF FUDICATURE AT MADRAS. * 

Present :— Mp. Justice M. M. ISMAIL. 





Smt. Lena Ratnam aes ` Appellant* 
7. l - 
The Indian Red Cross Society, Madras State Branch, Medres and i 
-- another ' - * : «. Respondents. - 
Employer and employee—Termination of services—Industrial Disputes Act has no 
ea Employee, if entitled to a mere declaration that termination is 
i ? ye S á 


The appellant whose services were terminated by the second respondent insti- 
tuted an action praying for a declaration that she still continues in service end also’ 
asked fora decree- for arrears of salary. Since the Red Cross Society is not en 
industry as contemplated by the definition of the tem in the industrial Disputes 
Ast, 1947, it is immaterial whethti her services were terminated or merely she was 
retrenched from service.. But the Courts below have held that the termingtion 
of the appellant’s services was illegal and therefore, she is entitled to a deckeretion 
that termination of her’ services was illegal. This is £o because, once an employee 
is dismissed by an employer, the prospect of his o1 her obteining other employment 
in future becomes very difficult or bleak. By this decleration; the employee 
could vindicate his or her character and establich his or her integrity. i 


Appeal against the Decree of the City Civil Court (Principal Judge), Medres, 
dated 19th February, 1966 in Appeal Suit No. 173 of 1965, preferred egeinst the 
deoarce of the City Civil Gourt (II Asst. Judge) Medres in Originel Suit No. 408 of” 
1962, - re P7 eae ; ‘ 
Row and Reddy, M. P. Subbaiyya and B. N. Venkatachalam, for Appellent. 

A. C. Muthanna, M. Subramanian end Ghouse Alikhan, fo. Respondents. 

_ The Court delivered the following i 

JUDGMENT :— The plaintiff in O. S. No. 408 of 1962 on the file of the City Civil 
Court, Madras, who lost both before the trial Judge as well as the appellate Judge 
is the appellant before-this Court. She was appointed as a lecturer in--Medical 
Social Work by the first respondent on 3rd November, 1956. However, in September, 
1960, the department in which the appellant was working wes itself ‘transferred to ` 
the 2nd respondent and consequently her services also were transferred to the 2nd 
respondent. Subsequently, oertein events happened, the result of which was thet 
the appellant’s services were terminated by the 2nd respondent by notice; dated 29th 
June, 1961. It-is thereafter that she instituted’the suit in question praying for “a 
declaration that the notice, dated 291h June, 1961 terminating the services of the plain- 
tiff is illegal, void, inoperativeand of no effect, and that the plaintiff still continues;to 
bein the service of the defendant, and for directing the defendants to pay the plaint ff 
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her salary and allowances from 1st August, 1961 onwards which upto date of plaint 
amounts to Rs. 1,692 with interest et 6 per cent. per annum on the sum of 
Rs. 1,692 from the date of plaint.” The claim was based on several grounder. The 
firct ground was that having been appointed by the first respondent, the 2nd res- 
pondent had ro right or power to terminate the services of the eappellent znd theie- 
fore the termination of he: services was illegal. The second ground was tı at in any 
event the termination amounted to retrenchment as contemplated by the Indu. trial 
Disputes Act, 1947 and the appellant not having been paid retrenchment compensa- 
tion as provided for mm the Act the retienchment was illegal.. The third ground was 
that the Committee of the second respondent . which terminated the appellant’s 
services was not properly convened, since the required notice was not given to the 
members concerned. : 


The learned Second Assistant Judge, by his judgment end decree, dated 5th 
January, 1965, dismissed the suit-of the appellant. He.recorded a finding that the 
case of the appellant that the tefmination of hes:services was illegal, was established. 
He also recorded further findings that the lst and 2nd respondents, namely, the_ 
Indian Red Cross Society, constituted an industry, that therefore the Industrial Dis-- 
putes Act applied, that the termination of the appellent’s services was not by wey of 
retrenchment, and-,that hence the claim of the appellant based on the alleged retrench- 
ment was not sustainable. The learned Judge was of the view that the only remedy 
of the appellant was by wey of damages or wrongful dismissal end she could not 
get a declaration that she still continues to be in service. 


The appellant preferred an appeal and the same was disposed of by the learned 
Principal Te City Civil Court, on 19th February, 1966. As far as the finding 
ofthe trial Judge that the termination of the services of the eppellent was illegal 
was concerned, this is what the principal Judge recorded in paregraph 22 of his 
judgment : a ih a T ae aa ae n 

“ The learned trial Judge has upheld the eppellant’s contention that the termina- 

.tion of her services by the committee of the Ist (sic) resopndent wes illegal-on the 
‘ground that no notice of the meeting-had been given at which the resclution ter- 
-minating the appellant’s service was passed to some of the members of the com- 
. mittee. This finding has not been challenged by the learned Counsel of the res- 
pondents in the course of his arguments in appeal.” l : 


However, the Jearned Principal Judge was of the view that the proper remedy 
of the appellant was to file a suit’ for damages for illegal terminaticn of her. services 
and that she was not entitled tò thé ielief asked for in the present suit.’ With’re~ 
gaid to hérolaim on retrenchment, the learned Principal Judge agreed with the con: 
olusion of the learned trial Judge. Ultimately he also dismissed the appeal and hence 
the present second‘ appeal. - - ES Se a T 


Before me Mr. Ramdohandian, the learned Counsel for the appellant, contends 
that the Courts below have concurrently found that the Red Cross Society is an in 
dustry coming within the scope of the Industrial Disputes Act; that in the pleint 
the appellant had categorically averred that the termination of her services amounted 
to retrenchment as contemplated by the provisions of the Industrial Disputes Act 
and that, therefore, the learned Principal Judge was wrong in throwing the burden 
on the appellant to establish that,such termination constituted retrenchment when- 
the ga TS in their written statements had not denied this allegation of the ep- 
pellant. His further case is that, in view of the failure on the part of the respondents 
herein to deny the averment of the-appellent that she was reirenched from servjce 
and the Industrial Disputes Act. would be applicable to her, the learned Principal . 
Judge should have allowed the appeal and gianted a decree in favour of the eppel- 
lant. I may straightaway mention that the complaint of Mr. Ramechandren with 
regard to, the reasoning and oonclusion of the learned Principal Judge on the ques-, 
tion of retrenchment is justified, In paragraph 16 (A) of the plaint. the plantiff 


averred : , Aa os 
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“ The plaintiff states that both the defendants and the plaintiff are governed b 
the Industrial Disputes Act, 1947. The termination of the services of the plaintit 
not being by way of disciplinary action but: termination on the ground (as stated 
in the Memo. dated 25th June, 1961) that her, services were not required, -it 
is clear that the termination of the services of the plaintiff i ig a retrenchment-within 
the meaning of word ‘ retrenchment ?. ‘jn Industrial Disputes Act.” 


Admittedly, this averment ‘contained in the plaint was not traversed in the writen 
statements filed by the respondents herein. Notwithstanding this, the arnod Princi- 
pal Judge has- stated: | u 


' -' © T agree that there is no specific denial -cf the plaint aiiegations in ie written 
statement of any ofthese respondents ; but 1 am not however, prepared on that 
ground to debar them from contending that the words used in that letter do not 
imply retrenchment as contempleted by the Industrial Disputes Act. It is not 
quite clear whether absence of denial in the written statement in respect of legal 
plea raised in the plaint would amount to 8n irrevocable edmission. Inavy event, 
I am not prepared to interpret the words “‘-no longer required ” ag implying and. 
amounting to retrenchment on account-of surplus in the staff.” 


Iam of opinion that this reasoning of the learned Principal Judge is unsustain - 
able. Oncetheappellant had made a specific averment that the termination of her 
services amounted to a retrenchment as contemplated by the Industrial Disputes 
Act, the absence of the denial of the same on the part of the respondents would 
practically amount to an admission of the case of the appellant in this behalf. If at 
all, the onus must.be thrown on the respondents to prove that the termination of 
the appellant’s services was not by way of. retrenchment as contemplated by the 
Industrial Disputes Act. However, in the view I take of the matter, I think it un- 
necessary to pursue this aspect further. The question whether the termination of 
the appellant’s services constituted a retrenchment or not, will be relevant only if 
the Red' Cross Society happens to be an industry. Ifthe Red Cross Society is not 
an industry as contemplated by the definition of the term in the Industrial Disputes 
Act 1947, it is immaterial whether'the appellant’s services were terminated or merely 
she was retrenched from service... Both the Courts below have come to the conclusion. 
that the Red Cross Society is an industry within the meaning of the term inthe In- 
dustrial PRES Act. For the ppoe of coming to this conolusion, the Courts 
below relied nthe judgments of the Supreme Court in State of. Bombay V. 
Hospital M Sabkat, and in Ahmedabad Textiles v. State of Bombay*. The 
ratio of these decisions is no longer applicable after the recent decision of the Supreme 
Court in The Management of Safdarjung Hospital v. Kuldip Singh Setki*. Therefore, 
the very promise that the Red Cross Society constituted e.n industry end therefore 

the rights of the parties are governed by the provisions of the Industrial Disputes 

Act, 1947, disappears, and, in this view, it is unnecessary to go into the question 
whether the services of the appellant were terminated or whether she was simply 
retrenched from service. . 


However, this des not dispose ofthe entire matter. The gudon for considera- 
ration is whether the appellant is entitled to any relief on the basis of the finding of 
the Courts below that the termination of her services was illegal. No doubt, the 
appellant has prayed for a declaration that still she continues in service end also asked 
for a decree for arrears of salary. But the Courts below have pointed out that the 

oper remedy of the appellant would be to file a suit for damages. The question 
fo. ‘or consideration in this context is whether the Courts below were right in dismis- 
sing the suit of the appellant intoto, without giving her at leest a decleretion thet the 
termination of her services was illegal. I am of the view that the a pellent was en- 
titled to this limited relief of’ declaretiom that the’ termination of het services was 
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illegal. Asa matter of fact, Mr. A. C. Muthanna, the learned Counsel for the res- 
pondent, sought to argue that the finding that the termination of the appellant’s 
services is illegal, is wrong and cannot be supported. I am of the view that it is 
not open to the respondents to urge any such point in this seoond appeal. J have 
already extracted paragraph 22 of the judgment of the learned Principal Judge. 
That paragraph clearly indicates that the finding of the learned trial Judge in this be- 
half was not Mhallenged before the learned PrincipalJudge. Therefore, the question 
-of the respondents seeking to support the decrees of the Courts: below on-the basis 
of a ground decided against them, does not arise. Henoe I must proceed on the basis 
that the finding of the Courts below that the termination of the appellant’s services 
was illegal, stands and is final. On that basis the appellant certainly is entitled to 
a decree declaring that the termination of her services is illegal. I am emphasising 
this pout simply for the reason that e particular employee whose services have been 
terminated by an employer, may be interested in vindicating his or fier character 
by merely obtaining a declaration in that behalf even without caring to file a suit 
for damages or for compensation. It is well-known that, once an employee is 
ge by an employer, the prospect of his [her obtaining other employment in 

re becomes very difficult or bleak. Therefore, itis certainly open to an employee 
whose services are terminated to file a suit for declaration that the termination of his 
or trer servioes is illegal by way of vindicating his or her‘character and establiching 
his or her integrity. Under these circumstances, on the finding of the Courts below 
that the termination of the appellant’ 8 services was illegal, the appellent i is entitled 
to the limited.relief in the Suit, namely, a declaration that the termination of the 
appellant’s services was illegal. To this limited extent the second appeal i is allowed, 
the judgments and decrees of the Courts below are set aside endin their plece there 
willbea decree declaring that the termination of the services of the appellant by the 
respondent herein is illegal. There will be no order as to costs. 


No leave. : $ . 
V.M.K. - —— Appeal allowed. in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present Mr. K. VEERASWAMI, Chief Justice AND MR. JUSTICE P. R. 
GOKULAKRISHNAN. 


T.A. Rathinam Pillai and another Yia T : Appellants* 


Sri Sankaraswami Matt, Karunthettankedi, Thenjavur éii anti Bpm. 


Madras City Tenants Protection Act an of 1922),. ‘section 2 (1) (i)—Notification 
under—Extension of the Act to Thanjavur Municipal Tont if a es H the 
Collector. 


On the question whether, the notification of Government , G. O. Ms. No. 2622 

Revenue , dated 7th November, 1964, by which the Governor i in exercise ofthe 

` powers under section 2 (1) (1) of the Madras City Tenants Protection Act, 1922, 

specified the Thanjavur Municipal Town as coming under that section with effect 

fai the date of the notification, was invalid for the reason that there was no 
material for arriving eta conclusion for such extension. 


_ Held : “The report of the Collector to the effect thet the tenants of Thanjavur 
Town have put up costly permanent structures over the sites which do not belong 
_to them and are in effective ocoupation for the past so many decades-and Jit will 
. bea great hardchip if protecion is not given to them, undoubtedly furnished’ the 
material on the basis of which the Sonne could oe come to the 
~-abovesaid-conolusion... - O° Bere ee se ares ue Pree 





* W.A. Nos 265 of 1966 and 198 of 1967. : - Ist July, 1970. 
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-- Appeals under clause 15 of the Letters Patent against the order of the Honour- 
able Mr. Justice Kailasam, dated 18th November, 1966 and made in the exercise of 
the Speciel Original Jurisdiction of the High Court in Writ Petition No. 915 of 1965, 
presented- under Article 226 of the Constitution of India to. issue a writ of certiorari 
calling for the records relating to Medres Act (XVI of 1964) and other provisions in 
the Madres Act (XIX of 1955) in so fer as they extend the benefit of the Medres 
City Tenants Protection Act to the non-residential tenants in the Municipe Town 
of Thanjevur and to declare the same as ultra vires. 


K. K. Venugopal for M. Kalyanasundaram, for Appellants. 
S. Kothandaramanayanar, for. 1st Respondent. : 
The Advocate-General and the Government Pleader, for 2nd Penia 

_ The Judgment of the Court was delivered by 


Veeraswami, C. J—The appeals arise from an order of Kailasam, J. , queshing 
a notification of Government G. O. Ms. No. 2622, Revenue, dated. 7th Novemter, 
1964, by which the Governor in exercise of the powers under section.2 (1) (Ñ of the 
Medras City Tenants Protection Act, 1921, hecified the Thanjavur Municipal 
Town as coming under thet section with effect from the date of the notification, to 
wit, 11th November, 1964. The original Act was confined in its operation to the City 
of Madras. By Act (XIX of 4955) power was conferred on the State Government 
to extend the > provisions of the Act it to any other municipal town, among other 
places, by notification. A, notification was made on,28th March, 1956 under the 
amended provisions extending the scope of the Act to Thanjavur. Taking advantage 
of the notificetion, the lessees of the premises in question who are the appellants in 
Writ Appeal No. 265 of 1956, applied under section 9. But Madies Act ( of 1960) 
excluded non-residential buildings i in certain pon from the purview of the Act, 
Thanjavur was one ofthe municipalities so excluded. The.validity of this Act was 
challenged in this ‘Court, but unsuccessfully Later in 1964 Act XVI of thet year was 
made restoring the position which obtained under Medres Act (XIX of 1955). The 
impugned notification was made, as mentioned by us, under the Act es amended by 
Madras Act (XVI of 1964). The validity: of this amending Act was challenged by the 
first respondent.’ The learned Judge was not persuaded that the Act was void. 
But he considered that there was no materialto come to the conclusion that the 
provisions of the-Act should be ‘extended to Thanjavur and, on that view, quashed 
the notification. 


A perusual of the judgment clearly shows that the learned Judge confined him- 
self to the counter affidavit filed on behalf of the State and the statements made there- 
in. There was a reference to the report of the Collector to the effect that the town 
was fast becoming a commercial centre and that tuilding sites had very much 
appreciated in value due to acute demand-and that a large number of tenants had 
constructed ccstly buildings in the bope thatthey could not evicted., The learned 
Judge then proceeded to say : 


“ These statements in the counter affidavit do not disclose ve tenancies in nons 
residential buildings were threatened to be adversly 


We have perused the records and find that the Collector had made an elaborat® 
report dated 29th S ber, 1964. The occasion for the report wns certain peti~ 
-tions received-by the Government requ for extension of-the Act to Than- 
avur town. The petitions have been listed in the report of the Collector. He 
has also mentioned therein, ‘that, in addition to these petitions to the Government, 
he had himself received many other petitions and representations not merely from” 
individuals but also from organisations like Town Congress Committee, East Gate 
Mandala Congress Committee, Youth Congress Committee, Music Åsrociation, 
Manager, Service Centre and Ex-Presidents of the Rotary Club znd Lions Club esk- 
ing for extension. There was also a mahazar petition from the residents of Thenje- 
vur signed by the Chairman of the Municipal Council. The Collctor referred 
~ to a report he had alreedy made to the Board in his office R. C. No, 60/64, dated 
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6th February, £964, and stated thet it was desirable that the portection from eviction 
was given for non-residential buildings in Thanjavur town, as there had been cases 
where buildings had been put up by individuals who did not have absolute ownership 
rights over the town sites. He mentioned that the Tahsildar found that the. owners 
of the buildings were taking adyentage of the amended Act (XII of 1960) and were 
pressing the tenants for removing the buildings without any compensation. In view 
of this, according to the Collector, the position of the tenants had become still worse 
because of the enactment of the amended Act (XVI of 1964) and naturally, there- 
fore, the site owners were anxious to get back their sites before the benefits of the 
Act were extended to the municipaltownto Thanjavur. That it was fast becomeing a 
commercial cantre and that building sites hed very much appreciated in value due 
to acuta demand was also mentioned in the report. He went on to say : 


“Tt ‘is true that the tenants of Thanjavur town have put up costly permanent 
structures over the sites which do not belong to them and are in effective occupation 
for the past so many.decades. . It will be a great hardship if protection is not given 
to them. There are, therefore, strong grounds for extension: of the provisions 

_ of the amended Act: (XVI of 1964) to: the non-residential buildings in Thenjavur 
town. I therefore recommend that the Government may be pleased to extend 
the Prousions of Act (XVI. s EH to the non-residential buildings in The njavur 

Town”, -: . 

It will be ‘olesr from this por that it related to i eaaa buildings ‘and the 
necessity of extending the provisions to such buildings in Thanjevur Town. Appa- 

rently this report itself was not prominently placed before the learned Judge -who 
for that reason, had no occasion-to look'into it himself. The learned Judge has 
referred to the policy of the Act and it is hardly necessary to reiterate it. In our 
Viéw, this report undoubtedly furnished the material on the basis of which the Govern- 

ment could reasonably. come to the conclusion that the Provisions of the amended 

Act should be ‘extended to Thanjavur. - 

It is contended for the first respondent thatthe notification had not been placed 
before the Legislative Assembly as required by section 1 (6) of the Act. This point 
has not been taken anywhere in the counter effidavit. The leerned Judge himself 
had not dealt with it. In the circumstances, we do not Propose.to allow this point 
to be taken at this stage. 

- We hold that the notification has not been oe to be invalid. We may men- 
tion that learned Couzisel for the respondent does not take his stend on Article 14: 
He recognises that to come to the conclusion that the provisions of the Act should 
be extended to Thanjavur, it would be ‘impracticable to study the position in the 
other municipalities with a view to avoid en attack based ¢ on Article 14. i 


The appeals are allowed, but with no costs. 


VME. ede ae. pea iad 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE G. RAMANUJAM. 
Sci Satyapromoda Theertha Swamigal’ of Uttaradi: Mutt” oy 
through his ee agent G.V: opaak ae 


The State of Madras represented bý tho Collector of Ramanatha- i 
- puńam at, Madurai - ii J 
Madras’ Estates Land (Reduction of Rent) Act (XXX of 1947)—Madras Estates Land 
. Act (I of 1908)—Madras Local Boards Act (XIV of 1920), section 88—Cess 
- ble on land—Respective liability of landko ryots—Entire amount collected 
` from ‘landhkolder—Suit for refund of excess—Maintainabllity. ' 


- Though a landholder is: primarily liable .to pay the.cess to the Gisant 
_he had a right to reoover half tho amount of cess Payable or paid by hi him to the 


OFSA Nox 1593 of 1965. ae, | Sth September, 1969.. . 
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' Government from the ryots. The scheme of section 88 of the Madrs Aot (XIV 
of 1920) seems to be that though the whole of the cess is recoverable from the land- 
holder yet half of the same has to be borne ultimately by the tenant. The land- 
holder has been prevented by the provisions of the Rent Reduction Act, 1947 from 
collecting any cess from the ryots and the duty of collecting the same rests 
with the State. Hence the landholder cannot be made responsible for half the 
amount of cess due from the ryots. 


Where therefore the entire cess has been collected by the State from the land- 
holder, a suit by the latter for refund of the excess, paid would be maintainable. 
The decision in State of Madras v. Krishnaswamt Iyengar’, (1963) 76 L. W. 59, 
would not stand in the way. 


(The view of the trial Court that scesa” will come under the difinition of ‘ rent’ 
under the Madras Extates Land Act (1908) was not challenged.) 


` Appeal against the Decree of the Court of ‘the Subordinate Judge of oes 
in Appeal Suit No. 28 of 1964, preferred against the decree of the Court of the 
District Munsif, of Manamadurai in Original Suit No. 219 of 1962. ~ 


N. Venkatarama Iyer, for Appellant, . 
The Additional Government Pleader, for Respondent. - . 


The Court delivered the following 

JupGMENT :—The appellant in this second appeal filed the suit to. S.No. 219 ) of 
1962, on the file of the District Munsif of Manamadurai, for recovery of Rs. 548-6-6 
4s money wrongly adjusted by the defendant while fixing the quit rent and cess 
under the provisons of the Rent Reduction Act (XXX of 1947). According to the 
plaintiff the suit claim represents Rs. 399-6-6 by way of cess and Rs. 189 by awy of 
peishcush, which the defendant is said to have illegally collected by way of adjust- 
ment. The defendant, State of Madrsa resisted the suit on the ground that the plain- 
tiff Mutt is liable to pay the sume by way of quit rent and tat it has been paying the 
same in the past all along even prior to the notification under the Rent Reduction 
Act. The defendant also averred that the plaintiff had not collected any pert of the 
cess from any of the ryots ostensibly on some agreement with them. The defendent 
also did not collect any cess from the ryots concerned after the introduction of the 
Rent Reduction Act. It was stated the non-collection of cess by the ple intiff from his 
ryots will not stand in the way of the defendant’s right to collect the entire cess from 
the plaintiff-landholder by adjustment and that the suit was unsustainable in law. 


œ] The trial Court went into the question as to whether-there was any arrangement 
between the plaintiff and its ryots and held that there was no such arrangement as 
alleged by the defendant. As regards the further contention of the defendant that 
it is not entitled to collect cess from the ryots under the Rent Reduction Act, 1947, 
as the word “ rent” will not include cess, the trial Court held that cess will come under 
the definition of “ rent” under the Madras Estates Land Act, 1908 1ead with section 
88 of the Madras Local Boards Act and that as such it is only the defendant who has 
to collect cess from the ryots as the plaintiff is precluded from making any-collection 
from the ryots under the Rent Reduction Act, 1947. The further contention of the 
defendant was that even assuming that it has not-colleoted the cess from the ryots 
which it is bound to collect, thore is no limitation for recovery of the same from the 
ryots by the defendant and as such its failure to collect the cess will not give any 
cause of action to tho plaintiff to come forward with this suit. In support of that 
contention the decision in State of Madras y. Krishnaswamy Iyengar1, was relied 
on. The trial Court distinguished the said decision as being inapplicable to the facts 
of the present case. According to the trial Court the right to collect rents from the 
ryots is only on the defendant and the plaintiff-landholder has been prevented from 
collecting any rent from the ryots by the statute and as such the pleintiff cannot pro- 





1. (1963) 76 L.W. 59. 
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ceed to recover half of the amount of cess from the ryots having regard to the bar 

oe by the Rent Reduction Act.. It- has also found that the defendant has not 

ed half the cess from the ryots which it is bound to do. Hence the plaintiff’s 

olaim that half the amount of cess was not due from him but that the same has been 

wrongly adjusted by the defendent has been found to be tenable. Inthe view taken 
by the trial Court, the. plaintiff’s suit was decreed. ; i 


On appeal bythe defendant, the learned Subordinate Judge of Sivaganga allowed 
the appeal in part so far as it related to the plaintiffs claim--for refund of cess of 
Rs, 359-6-6 said to be wrongly adjusted, but confirmed the decree of the trial Court 
so far as it related to the amount of Rs. 183-15-0 by way of peishcush. The léarned 
appellate Judge took the view that the decision in State of Madras v. Krisknaswami 

-` Iyangar?, applied to the facts of this case and that the suit as framed was not main- 
tainable as the duty of the State to collect cess cannot be said to be based on agenay. 
According to the learned Subordinate Judge the reasons given by the trial Court 
for holding the State liable forthe okaim relating to cess are not convincing. eee 

~ing to him, the landholder-plaintiff could certainly move the State for roceedin, 

against the ryots for the cess payable by them by way of distraint pr gs ent 
ing the cess as arrears of revenue. As and when the State gollects cess from the ryots, 

it will be time enough for the landholder to file a suit againstthe defendant on the 
foot of money had and reteived on the’ basis of the decision-of this Court in 
The State of Madras represented by the Collector of Salem v. K. Sivasankara 
Mudaliar*. But so long as the de endant has not collected the amount. of cess 
from the ryots, the plaintiff has no cause of action in this suit. 


‘Jam not ina position to agree with the decision of the lower appellate Court so 
far as it 1elates to half the amount of cess recovered from the plaintiff by way of 
adjustment. Though the plaintiff is primarily laiable to pay the cess to the Govern- 

“ment he had a right to recover half the amount of cess-payable or paid by him to the 
Government from the ryots.The scheme of section 88 of the Madras Act (XIV of 1920), 
seems to be that though the whole of the cess’ is- recoverable from the landholder, 

- yet half of the same has to be borne ultimately by thetenant. The plaintiff has been: 

‘prevented by, the statute from collecting any cess from the ryots, and the duty of 
Coleta the same rests with the defendant: if, as held by the lower appellate 

-Court, the plaintiff has to pay the full amount now and recover half of it at a latter 
stage when the defendant collects the amount from the ryots, I do not see any reason 

‘as to why the defendant cannot collect half the amount of cess straightaway from 
the ryots without imposing that liability on the defendant at this stage by collecting 
the amount from the landholder by. way of adjustment. Having regard to the fact 
that the special arrangement between the landholder and the ryots pleaded by the 
defendant has been held against by the Courts below, “and on the face of the admitted: 
fact that the defendant has not collected ‘half the,amount of cess from the ryots as 
it is bound to do under the statute, the plaintiff cannot be made responsible for half 

the amount of cess due from the ryots as per section 88 of the Madras Local Boards 
Act, (XIV of 1920) as he has been prevented from collecting it from the ryots by the 
provisions of the Rent Reduction Act, 1947. The view of the trial Court that ‘ cess” 

will come under the definition of ‘rent’ under the Madras Estates Land Act, 1908 and 
as such the duty of collecting the same rests with the Government has not sees 
challenged before me. A ANSY 


I agréo with the trial Court that the Jeka in Sia of Madras V. Foinse 
Iyengar’, cannot stand in the way of the plaintiff getting a decree in the present 
guit whioh i is one for recovery of a specified sum and hoft one for accounts against the 
State as'in State of Madras v. Krishnaswamt Iyengar’. In my opinion the lower 
appellate Court is not correct in its view that there is no legal besis ‘for tho suit 
claim. The suit is one for recovery of a specified sum said to have been wrongly 

i adjusted by the defendant out of the amounts due to the plaintiff. ; 
dees ae ee eee SNe aT 
1. (1963) 76 L.W. 39. "4 + 892. CMA. No. 108 of 1960, 
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In the result, the second appeal is allowed, the:décree and judgment of the lower 
appellate Court are set aside and the decree and judgment of the trial Court are 
vestored. The appellant will be entitled to his costs in this Court. No leave. 


V.K. —~—— > The second appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE T. RAMAPRASADA RAO AND MR. JUSTICE G. RAMANUJAM. 


a acy Medurai EA <. Petitioner* 


The Stato of Wiari, represented Ki the Deputy Commercial . 
Tax Officer, Madurai-VI- ... Respondent. 


Central Sales Tax Act (LXXIV of 1956), section 2 (b}—Interpretation—' Dealer’ „ 
not defined in oxtenso—‘ Definition’ of a ‘dealer’ in the Madras General Sales Tax 
Act (I of 1959)—The word ‘dealer r” appearing in both the Acts ‘to be interpreted 
harmoniously. 

Central Sales Tax Act (LXXIV of 1956), sections 2 (b) and OE, OE 
of the petitioner-assessee in selling upused articles to its sister concerns and others 
without any profit—Acquiring of such surplus goods not an inevitable accident, 
but mainly for the purpose of supplying to the sister concerns cf the petitioner— 
Turnover, if an assessable turnover. f 


On the question whether the petitioner-easesseo' who sold new unused erticles 
to the sister concerns of the petitioner and others without eny profit in the course 
of business, is a dealer in those materials within the meaning of section 2 (b) of the. 
Central Sales Tax Act, 1956, 


Held: Though the Central Sales Tax Act, 1956 does not define a ‘dealer’ ir 
extenso, as was undertaken by the Legislature i in the Madras Generel Sales Tax 
Act, 1959, yet in the context in which the word appears in both the enactments and 
in the light of the definition of a ‘sale’ in suoh Acts and what business ordinarily 
means, it appears that the word ‘ dealer’ appearing in both the Acts should be. 
interpreted harmoniously. 


It is the commercial nature of the transaction and the positive intent behind the 
deal that ultimately weighs and decides the issue. In the present case it is tue 
that the commodities the petitioner supplied or sold to its sister concerns or others 
did form part of its capital assets at one time. But yet the goods being not useless 
or unserviceable articles, and the transactions of the petitioner not being isolated, 

© but regular, continuous and frequent end supported by consideration, the findings 

. given by the Tribunal and the Revenue are relevant for ascertaining the intention. 

. of the petitioner when it purchased the goods. The finding was to the effect that 

. the original idea of purchasing the goods by the petitioner was not only to utilise 
the purchased articles for the requirements of the petitioner, but also to sell the: 
same to others though without any profit. Where, in a given case an assegseo 
deliberately secures surplus capital goods withthe objects of supplying them in 
the course ofthe accounting yearto persons of his choice or in whom he is interested, 
then such a transaction and conduct on the part of the asseasee very much high- 

. lights his intention to deal with those goods in a commercial way resulting in a 
sale, It is also in eviaence thet in so fer as the workshop material is concerned, 
the assessee fabricated the same in its own workshop and supplied the same to 
others. The very fact that a process was indulged in so as to convert a commodity 

- “in its godowns to suit the needs ‘of another is yet again an instance to show ete 
deal in question was motivated from its inception and that the absesse intended 
to deal with them in the course of business and it is in such an integrated activity 

-of buying and selling that the transactions in question are caught. - 
Co ele 
* Tax Case No. 6 of 1966 (Revision No.4). `~ - `- F - 3th Decemter, 1969. 
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.- Petition under section 38 of the Madras General Sales Tax Act praying the 
-High Court to revise the order of the Court of the Sales Tam Appellate Tribunal 
Madras, dated 30th June, 1965 and made in M.T.A. No. 207 of 1964 (C.S.T. No. 74 
of 1963-64 Assistant Commissioner of Commercial Taxes, Tirunelveli) C.S.T. 
No. 1200 of 1960-61, Deputy Commercial Tax Officer, Madurai-VI. 


C.S. Chandrasekhara Sastry, for Petitioner’ - ot 
K. Venkataswami, lst Assistant Government Pleader, for. Respondent. 


The Judgment of the Court was delivered by - 

Ramaprasada Rao, J—Sree Meenakshi Mills Limited, a company incorgonated 
‘under the Indian Companies Act, has branches of its own at Paravai and Usilampatti, 
within the State of Tamil Nadu. It deals in cotton, yarn, etc. Apart from the. goods 
manufactured by it, it purchases, annually various sundry ariicles, such as buuding 
material, electrical goods and other items. In fact, such miscellaneous items” or 
articles,purchased by it’ form part of its capital assets. lt is said thet the Mills 
regularly, contifiaously and frequently supplied such items at cost price, either from 
its Head Office "or from its branches, to other incorporated companies-in which the 
mills were interested, äs also to third parties, It is common ground that all the 
‘transactions involved in the disputed turnover of Rs. 1,19,257. 35 were inter-State 
in oharacter. This turnover was noticed by the assessing authority, when the mills’ 
-exigibility to Central Sales Tax was being examined for the assessment year 1960-61. 
Ta fact, in the course of assessment proceedings under the Central Sales Tax Act, 
1956, the above turnover was noticed and hence a part of it was subject 
to the minimun rate of 1 per cent. and tho other part at the optimum rate of 7 per 
cent. (which were the prevailing rates of tax dyring (he assessment year 1960-61, the 
year with which the case is concerned) que to the non-availability or defective ‘ C? 
forms produced by the Mills before the assessing authority. As against tho order 
.of the assessing authority bringing to tax the above turnover, an appeal before the 
Appellate Assistant Commissioner was unsuccessful. The Mills, however, produced 
a break up statement of the turnover ielating to the sales in question before the Ap- 
pellate Assistant Commissioner. The Appellate Authority. observed that they are 
-not casual sales and in fact ' certain sales were of workshop material consisting of 
angles made to specification of the buyer and it never doubted that the petitioner 
was not a dealer in such materials. “EBS PPPOA Tribunal, on second appeal, 
found as follows : ; 

“ As and when the sister concerns require any such articles they were supplied 
iby the appellants at the cost price without any profit under a Debit advice for 
the amount which would be entered in the accounts.. So the original idea of 
Poen the goods by theappellants was not only to utilise tho purchased articles 

or the-requirements of the-appellants:but also-to sell the same to the sister con- 
cerns without any profit, but at the cost price only. The very purpose of having 
excessive quantity of artioles was to-sell to -the sister concerns .without profit as 
and when required. There is a. significant distinguishing feature in these transactions. 

' These: transactions related to ‘sales of new unused articles to the sister concerns.” 


The Tribunal also noticed that the transactions by the petitioner - to its sister 
concerns were not isolated transactions but regular, continuous’ and frequent and 
that the original intention at the time of purchase of the goods was not only for 
meeting the exact requirements of the petitioner but also for selling to others, though 
not with'a profit motive. The alternative plea of the petitiosier that the ‘ales, if 
found liable to tax, may be subject to the concessional rate of tax eS the ‘ C’ 
forms were available, , Was also accepted by the Tribunal. 


It is with, the above. backgi ound that the contentiong of Mr. C. S.. Chandra- 
sekara Sastry for the petitioner haye to be considered. His case is, that the petitioner 
is not a dealer carrying on a business in the articles in question. The sales being 
the outcome of necessity or exigency between two concerns in which there -are 
common Directors, they cannot be characterised as sales. Inany event it is said that 
there was no intention to sell the surplus capital goods when they were p urchased. 
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Though the Central Sales Tax Act, 1956, does not define a ‘ dealer’ in extenso 
as was undertaken by the Legislature in the "Madras General Sales Tax Act, 1959, 
yet in the context in’ which the word appears in both the enactments and in the light 
of the definition of a ‘ sale’ in such Acts and what business ordinarily means, it 
appears to us that the word ‘ dealer’ appeering in both the Acts should be inter- 
preted harmoniously. - Then it is necessary to find what exactly ‘business’ means. It 
is a word whose importation is indefinite in scope. A ‘ dealer’ under section 2 (b) 
ofthe Central Sales Tax Act, 1956 means “ any person who carries'on the business 
of buying or selling goods... .”. The definition of a ‘dealer’, in the Madras Genoral 
Sales Tax Act, 1959, means_.“‘any person who carries on the business of Luying, 
selling, supplying or distributing goods, directly or otherwise, whether for cash 
or for deferred payment....or other valuable consideration.” A ‘sale’ therefore, as 
apprehended in both the enactments, would take into its fold the word ‘supply ’ pro- 
vided such supplies are made by a dealer. All sales or supplies by a dealer are 
commercial activities., But all commercial activities may not be sales, and even if 
they are, they should be “.in the course of business ” of a dealer and should be in- 
tograted with such continuous treding activity of his. This leeds onto the understanding 
of the expression ‘ business’. This is not defined in the Central Sales Tax Act, but 
has been. included in the ‘definitions under section 2 of the Madias General Sales 
Tax Act. According to section 2 (d) ofthe Medras General Sales Tax Act, 1959, 


+.“ © business ’ includes— 


(i) any trade, commerce or manufacture or any. adventure or concern in 
the nature of trade, commerce or manufacture, whether or not such trede, com- 
morce or manufacture, adventure or concetn is carried-on with a motive to make 


gain or profit and whether or not any profit acorues from such trade, commerce, 
manufacture, adventure or concern ; 


(i) any transaction in connection with, or incidental or ancillary to euch trade, 
commerce, manufacture, adventure or. concern ”. 


This is no- doubt a special definition under this Act. Weare not strictly con- 
cerned with the application of this definition whilst dealing witha subject under the 
Central Sales Taz Act, 1956 ; but as the concept of ™ business ° is universal, the in- 
olusive definition in section 2 (a) has an impact, over subject coming within the pur- 
view of the Central Sales:Tax Act as well. Under the local Act it is sufficient if a 
business is carried on with a motive to make gain or profit notwithstanding the 
accrual of.such profit from such. trade. 


“In taxing statutes it is used in the sense ofan oogupation, or profession which 
occupies the time, attention and labour of a person, normally with the object 

_ of making profit. To regard an activity as business there must be a course of 
dealings, either actually continued or contemplated to be continued with a profit 
-motive, and not for sport or pleasure...,.The lature has not mado sale of the 


*-vory article bought by a person & condition for treating him as a dealer......... the 
` buying of the commodity......... ‘must be for gale Or use with a view to make profit 
out of the integrated: of buying. and ORE pee State of Andhra 


: Pradesh ý. Abdul Bakshi Bros. 


It is now clear that notwithstanding a. "regular < Or continuous conduct 
on the part of a dealer to. buy and sell and. in spite of the presence of a 
motive to make profit, yet these components . by themselves do not decide 
the question whether a personis a dealer under the Act..As stated in Deputy 
Commissioner of Commercial Taxes.v.::'Tkirumagal Mills Ltd.1, to which -one 
of us was a party, the primary requisite of ‘ business’ is that it should bea trede 
or commerce or adventure. or concern ‘in the nature. of trade or commerce. 
Unless the transaction is in thé course of business understood in a commercial sense; 
it would ceaseto beso. If, therefore, the profit motive or regular feature of an 

(1964 15 S.T.C- 644 at 647 B.C): a GC. : (964 73 CR: 664. eae 
r def (1965) 1AD-WR GC) 96 365 EOB Co 387 93 289 S 
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oo or its volume and frequency may not be decisive on the question whether 
rticular transaction is a sale by a dealer, the real point. is whether at the point 
of purchase of the goods in question, the person concerned entertained the object of 
selling them or supplying them in a commercial way and if such an intention is dis- 
cernible in the conduct of the buyer even at the inception and if the goods so purcha- 
sod are dealt with by him in the commercial course of his business and ultimatély 
integrates the same with a sale, then such a transaction would come within the net 
of taxation. This is because, his primary intent to sell the same when he purchased 
it, lends support and colour to the transaction as a sale by a dealer within the meaning 
of taxation laws. The Supreme Court, in State of Gujarat v. Vivekanand Mills?, 
was considering the case of a dealer who was carrying on the business of manufac- 
turing cotton fabrics and who agreed to purchase under user’s import licence a large 
quantity of California cotton. In the expectation that the ‘shipment might: arrive 
late, the dealer made arrangements to purchase equally a large quantity of similar 
cotton to meet his immediate requirements.’ The Californian cotton however, 
arrived unexpectedly earlier. The dealer thus blocked up‘a large slice of his capital 
and he was constrained to sell his surplus stock to two other mills in which the dealer 
was interésted. In those circumstancés the Supreme Court held that in selling the 
cotton with a view to avoid locking up of funds, it could not be inferred thet the res- 
pondent sold the goods with intention to carry on the business of selling ‘cotton. 
There the Supreme Court factually noticed that the dealer was not: deliberately pur- 
eae large quantities of cotton in excess of its normal requirements and had sold 
ntities not required for its manfacturing schedule. Sole reliance was placed 
peck maroon which oould be gathered on a iotality of the asessment of the facts 
Ceon. Even s0, in ‘State of Madras v. K. C. P. Ltd.*, it was found that the sale 
of unsuitable or unserviceable goods which mey form part of either fixed assets or 
discarded goods could not be included in the assessable turnover of a dealer for 
the purpose of determining its liability to sales-tam under the Central Sales Tax Act, 
1956. There tho Supreme Court observed at page 177: 


“ Where a person came to own in the course of-his piling of R 
or selling a commodity, some other commodity which is not a by-product or a 
subsidiary product of that business and he sold that commodity, cogent. evidence 
that he had the intention to carry on the business of selling that commodity would 
be required. It was further observed that where a-person in the course of cerrying 
on the business was required to dispose of what might be called his fixed assets 
or his discarded goods acquired in the course of business, an inference that 
he desired to-carry on the business of selling his fixed assets or discarded oe 
would not ordinarily arise.” , 


Even in this case the ratio is clear that it is the intention où the pert of the dealer 
which governs and which is the deciding and: decisive factor. A case may arise 
where the goods sold by a dealer might not. have any bearing on his normal, trading 
activity. In such cases it is difficult to draw the line as to whether a sale of such a 
commodity is a taxable sale. Here frequency, volume or repetition or even the pre- 

sence of profit motive may not tilt the matter. Ultimately, therefore, the question 
has to be decided on the subjective element of intention on the part of the parti- 
cular dealer. when.he bought that commodity or.when that commodity became avail- 
able to him in the course of his normal trade and whether such an acquisition by him 
and the later dealing of his with reference to that commodity was with the intention 
of sale with allits grammatical varietions and cognate expressions. In all such cases, 
it is not in dispute that there is a transfer of Property in the goods by one to the other 
and it is in the course of a trading activity for cash or other valuable consideration. 
But; as has been repeatedly pointed out by this Cor rt and the Supreme Court, it is 
the commercial nature of the transaction and the positive aes behind te deal that 
ultimately weighs and decides the issue: , 





1. toe) 22 8.T.C. enya C.J. '376 : (1969) 1 MLJ. (S.C.) 47-: (1969)_.5 
2 23 S.T.C.'173'‘(C) : (1969) 1S. AnWR (S.C) 47: ALR. S.G. 348. - 
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- If, therefore, the above principles of law are borne in mind, it is easy to com- 
prehend the nature and purport of the transactions of the petitioner in the instant 
case. It may be that the commodities which it supplied or sold to its sister con- 
cerns or others did form part of its capital assets et onetime. But yet the goods being 
not useless or unserviceable articles, and the transactions of thepetitioner not being 
isolated, but regular, continuous and fr tand supported by consideration, the 
findings given by the Tribunal and the Revenue when they noticed them, are 
in releyant for ascertaining the intention ofthe petitioner when it purchased the 
goods. It may be by accident that such surplusage of cepital goods may occur. 
It may also be that such commodities ere held by an assesses resulting in the blocking 
of his capital. There may be other cases of emergency as well. But in all such cases 
it cannot be said that when the commodity or goods were acquired and so held by 
the assessee, he subjectively intended that heshould deal with them in a commercial 
way and ultimately, subject them to a sale as is popularly understood. The fect 
that such a supply or sale is to a sister concern or to a stranger, or the frequency or 
volt me of it may not conclude the: matter. Wheroina.given gasean asgesseo 
deliberately secures- surplus capital goods with the objects o supplying them in the 
course of the accounting year to persons of his choice or in whom he is interested, 
then such a transaction and conduct on the part of the-assessee very much high- 
lights his intention to deal with those goods in a commercial way resulting in a sale. 
In the instant case the Tribunal which is the fact finding authority, found that the 
original idea of purchasing the goods by the petitioner was not only to ultilise the 
purchased articles for the requirement of the petitioner, but also to sell the came 
to others though without any profit. The finding of fect is that the very purpose 
of having -excessiye quanities of articles wes to sell to the sister concerns and 
strangers without profit as and when required. Mr. Chandrasekara Sestry, however, 
would say that this finding is without eny basis. We donotegree. As alreedy stated, 
the supplies or.sales made by: the. assessee constitute a regular feeture of its busi- 
ness. Undoubtedly, they were not isolated and it did not deal with unserviceable 
articles or scrap. It is also in evidence that in so far as the workshop material, a 
break-up of which has been given to us, is concerned, the assessee. fabricated the 
same in its own workshop and supplied the same to others. The very fact that a 
process was indulged in so as to convert a commodity in its godowns to suit the needs 
of another is- ‘yet again an instance to show that the deal in question was motivated 
from its inception and that the assesses intended to deal with them in the courge of 
business and it is in such an integrated activity of buying and selling thet the trans- 
actions in question aré caught. We aie unable to agree that the finding cf fact 
arrived at by the Tribunal is not supported by any legal evidence nor is it an irra- 
tional conclusion on the relevant facts noticed by the Tribunal. The Tribunal has 
decided that the irténtion of the agsessee was to indulge in a transaction which is in 
the naturre of a sale. Accepting, therefore, the finding of fact by the T.ibunal below 
that the transactions related to sales of new unused Articles to the sister concerns 
of the petitioner and others, we have no hesitation in holding that the order of the 
Tribunal and the findings rendered therein are correct. It is not as if the surplusage 
of the goods occurred by inevitable accident or in the usual course. It appears 
to us that such surplus capital goods were acquired witha definite purpose of 
supplying the same to its siter concerns, and such an intention being inhered in the 
conduct of the petitioner, the turnover brought to tax has been rightly brought to 
tax as asseesaole turnover. This Tax Revision Case therefore fails and is dismissed 
with costs. Counsel’s fee Rs. 100. ` 


VMK = sor o "Tax revision case dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT .—Mk. Justice M. M. ISMAIL. ; 
E. S. Athithyaraman ... Petitioner* 
y. 7 


The Commissionez, Hindu Religious and Charitable Endowments ' 
(Administration) Department, Madres-34- - ~ ... Respondent. 
Disciplinary proceedings—Framing of charges against the Government servant— 

The Government servant submitting, his explanation tc the charges on 14th Decem- 

ber, 1961—Final order passed on 10th July, 1968 reducing the petitioner from 

the rank of Assistant to that of a clerk—No Explanation for the inordinate delay 

—Promotion of the petitioner as Upper Division Inspector subsequent to the fra- 

ming of the charges—Inference that explanation of the petitioner was accepted 

and disciplinary proceedings dropped if can be drawn from the circumstance. ,. 

On 14th April, 1960, the Assistant Commissioner Hindu Religious and Chari- 

table Endowmsnts Board (Admin. Dept.),Coimbatore, framed four charges against 
the petitioner and called upon him to submit his explanation within three weeks 
from the date of the receipt of the charges. On 25th May, 1960, the petitioner 
submitted his explanation to the said charges. By the communication, dated 6th 
February, 1961, the Assistant Commissioner, Coimbatore, called upon the peti- 
tioner to state whether he desired an oral enquiry oronlyto be herd in person. 
Notwithstandjng the acknowledgment of the receipt of this communication, the 
petitioner did not send any reply to thet communication. The, Assistant .Com- 
missioner proceeded to deal with the matter without conducting an enquiry, on 
` going through the files and on going through the explenation of the petitioner. 

Was it the duty of the. Assistant Gommissionar to have pya an apportant 

to the petitioner ? ; 

Held: Whether the petitioner jailed enquiry or not, the departmental: Sine 

- themselves offered to conduct an enquiry and ‘once thty had medo thet offer, 
there was “absolutely no justification whatever to go behind that offer and not to 
conduct an enquiry. Therefore, the ' gned order of the Commissiofer 

. reducing the ae from the rank of TAN to ‘that of a clerk was invalid, 

Held also : uent to the framing of the charges, the petitioner was 

temporarily a a with effect from Ist April; 1961 and subsequent’ to the re- 
ceipt of the explanation of the petitioner, dated 14th December, 1961, the petitioner, 
service as Upper Division Inspector was regularised, and lastly as ‘late as in 1966- 
the petitioner’s promotion as Upper Division Inspector was confirmed. These two- 
orders, coupled with the long delay and the absence of any explanation whatever 
for the long delay, will lead tu a reasonable inference that the explanation of the 
petitioner, dated 4th December, 1961 was accepted and, the disciph nery pro- 
ceedings against the petitioner were dropped. , 

Petition under Article 226 of the Constitution of India, praying that in'the cir- 
cumstances stated therein, arid in the affidavit filed, therewith the High Court will 
be pleased to issue a writ of certiorari callbng for the records relating to the order of 
the respondent, the Commissicner, Hindu Religious and Charitable Endowments 
(Administration Department) in his proceedings R. C. No. ATORE 2, dated 10th. 
July, 1968 and quash the said order and made therein. 

V. R. Venkataraman, for Petitioner. 

S. Satyadey, Assistant Government Pleader, D. Raju and R. S. Krishnamurthy,. 
for the Government Pleader, for Respondent. 

The Court made the following 

OrpER.—The petitioner joined the service of the Hindu Religious Endowments 
Board on Ist April, 1949. He was confirmed inthe cacre of clerk on 10th October, 
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1960. The post of Inspector also belonged ‘to that cadre. He was promoted to. 
the cadre of Uppe: Division Inspector on 1st April, 1961, and confirmed in the said 
cadre of Assistants, including Inspectors, from 1st July, 1966. When the petitioner 
was functioning as Inspector, Dharapuram, from 5th May, 1958 to 3rd November, 
1959, he was alleged to be guilty of certain irregularities in the discharge of his duties. 
Consequently, on 14th April, 1960, the Assistant Commissioner, Hindu Religious 
and Charitable Endowments Board - (Administretion Department), Coimbatore, 
framed four charges against the petitioner end called upon him to submit his explana- 
tion within three weeks from the date of the receipt of the charges on 25th May, 1960, 
the petitioner submitted his explanation with reference to the said charges. By a 
communication’ dated 6th February, 1961, the said Assistant Commissioner required 
the petitioner to state within fifteen days. from the receipt of the communication, 
whether he desired an oral enquiry or only to be heard in .person. Not having re- 
ceived any reply from the petitioner, the Assistant Commissioner sent a reminder 
on Sth Maroh, 1961 asking the petitioner to acknowledge the receipt of the communi-. 
cation dated 6th February, 1961. On 16th March, 1961 the petitioner acknowledgéd 
the receipt of the communication dated 6th February, 1961. Notwithstanding this 
acknowledgment, the petitioner did not inform the Assistant Commissioner 
whether he wanted an oral enquiry or to be heard only in person. Under these 
circumstances, the Assistant Commissioner on 30th September, 1961, came to the: 
conclusion, as a result of a perusal of the explanation of the petitioner and the. 
records, that the charges framed against the petitioner were established. He was of 
the view that, as punishment, increment might be stopped for a period of one. year: - 
with cumulative effect and he also recommended that the Commissioner . might be: 
addressed to revert the petitioner es a clerk and never to koe him as Inspector in, 
view of the fact that he was thoroughly unreliable. istant Commissioner, 
Hindu Religious and Charitable Endowments Ganda tae Department), Tiru- 
nelveli, sent a communication dated 19th October,.1961, enclosing & ee of the: 
report of the Assistant Commissioner, Coimbatore, and stating: , 


“ The following punishments have been proposed to be awarded ` 
(© To withhold the increment’ for! one year with cumulative’ effect ; 


(i) To revert the incumbent as clerk and never to Pott him as Inspector: “as: 
he is thoroughly ° unreliable. ; ee ee it 1d 


Sri E. S. Athithyaraman, Inspector, Tuticorin, i 18 jia to show cause within 
one month fiom the date of receiving this communication why the abovesaid two. 
punishments should rot beawarded to him. If no explanation is received withim. 
the stipulated time, orders will be passed on materials availeble.” . _ 


This communication came to be sent ‘by the Aunts Commissioner, Tirunelveli; 
because at that time the petitioner was working under him as Inspector, Tuticorin.. 
The petitioner sent his explanation on’ Mth December, 1961, with reference to the 
findings of the Assistant Commissioner, Coimbatore. Subsequent to this date till, 
August, 1965, the petitioner did not hear anything about the matter. However, 
during this interval, by an order dated Ist April, 1963, the temporary promotion, 
of the petitioner to the post of Upper Division Clerk was reguisrised with’ effect 
from Ist April, 1961. While so, the petitioner on 25th August, 1965, received a- 
communication, dated 20th August, 1965 from the Assistant Commissioner, 
Ramanathapuram at Madurai, since the petitioner was at that time working as: 
Inspector, Sivaganga. The ġid communication: is a8 follows: > 


Sub: Disciplinary proceedings agii Sri E. S. Athithyaraman former- 
paion areas Dovenhannni  Chirgos: kamed nEsplanstion= Engis. 
-Notice Sent. - - 7 Di 
“Rei t. From the Assistant Commissionér, Hindu Religious and Charitable: 
Endowments; Coimbatore Re. No. 1903/61-A-1,- dated 30th September, 1961. 


616 THE MADRAS LAW JOURNAL REPORTS [1970 


2. Rc. No. 10931/61-A-5, dated 19th October, 1961, of the Assistant Com- 
- missioner, Tirunelveli, issued to Sri E. S. Athithyaraman, former Inspector, Tuti- 
couin. ; Bt Sige + 
< 3. From Sri E. S. Athithyaraman, Explanation dated 14th December, 1961, 
and other connected records, Í 


An enquiry into the above matter will be held by the Assistant Commissioner, 
Ramnad at Madurai at his office, at 9, Gokhala Street, Tallakulam, Madurii-2, 
a JPM. on Ist September, 1965. Sri E. S. Atbithyaraman, now Inspector, 
Hindu Religious and Charitable Endowments, Sivaganga, is required to appear 
before the Assistant Commissioner at the time of enquiry on the abovesaid date.’? 


- The petitioner appeared before the said Assistant Commissioner as required 
by the said communication, on Ist September, 1965, but no enquiry as mentioned 
in the said communication was conducted by the Assistant Commissioner. Sub- 
soquently by an order dated Sth July, 1966, the Commissioner confirmed the peti- 
tioner in the cadro of Assistant (including Inspector) from Ist July, 1966. There- 
afte: a commanication dated 4th November, 1967, was sent by the Commissioner, 
Hindu Religious and Charitable Endowments (Administration Department), 
Midras, calling upon the petitioner to show cause why the punishment of reduction 
from the rank of Assistant (including Inspector) to that of clerk should not be im- 
posed on the petitioner. This communication referred to the finding of the Assistant 
Commissioner, Coimbatore, dated 30th September, 1961, and the explanation of the 
petitioner dated 14th December, 196}. On 18th December, 1567, the petitioner 
senl his explanation. In that explanation he pointed out that inasmuch as the C om- 
missioner had found that all the charges had been proved and as it was unlikely 
that the Commissioner would arrive at the finding of ‘ not guilty ’ on repetitious con- 
tentions, and the opportunity given to the petitioner was also limited in its scope, 
he was anxious to plead for the reduction in the quantum of punishment proposed.- 
He also stated that he had already submitted his explanation tothe charges on 25th 
may, 1960, and a further explanation on 14th December, 1961, denying the charges 
categorically and he craved leave of the Commissioner that the said explanation might 
be read as part and parcel of his representations. He once again pleaded that the 
charges did not stand scrutiny. After considering this explanation of the petitioner, 
theCommissioner, on lOth July, 1968, passed an order reducing the petitioner from the 
rank of Assistant (including Inspector) to that of a clerk. The Commissioner pointed 
.out that the charges had been completely examined by the Assistant Commissioner 
and after going through the explanation submitted by the delinquent (petitioner 
herein) the Assistant Commissioner had come to the conclusion that all {he charges 
had been proved. He was, further, of the view that a careful reading of the findings 
of the Assistant Commissioner, Coimbato-e, dated 30th September, 1961, established 
beyond doubt that the petitioner had no only been negligent in his duties, but, on 
the contrary, he was submitting reports without any reference to the real facts and 
that he was also suppressing facts. It is to quash this order of the Commissioner 
the present writ petition under Article 226 of the Constitution of India has been 
‘filed. 


The learned Counsel for the petitioner primarily relied upon two circumstances 
and grounds in support of this writ petition. The first circumstance is that prior to 
the arrival of the provisional conclusion by the Assistant Commissioner, Tirunelveli, 
there was no enquiry conducted- by the said Assistant Commissioner into the charges 
levelled against the petitioner. The second circumstance is, as I pointed out already, 
that the petitioner was called upon to show cause against the proposed punishment 
by a communication dated 19th October, 1961, and the petitioner sent his explanation 
dated 14th December, 1961 ; subsequently for a period of more than three and a half 
years nothing was heard about the matter by the petitioner, when on 25th Augusf, 
1965, he received a communication dated 20th August, 1965, from the Assistant Com- 
missioner, Ramanathapuram at Madurai, to the effect that an enquiry would be 
conducted at 3 P.M. on Ist September, 1965 ; even when the petitioner was present 
for the enquiry, no-enquiry was actually oenductéd-by the Assistant Commissioner, 
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and thereafter the nost thing the petitioner heard was the communication: of the 
Commissioner dated 4th November, 1967, proposing to impose the penalty of reduc- 
tion in rank on the petitioner. With reference to. these facts the contention of the 
positioner is that, as between 14th December, 1961, when-he submitted his explana- 
tion to the show cause notice against the proposed punishment.and 20th August, 
1965, the date ofthe communication from the Assistant Commissioner of Ramanatha- 
puram at Madurai, -stating that an enquiry would'be held, more. than three and a 
half years had elapsed ; even subsequently no enquiry. was held and more than two 
years had elapsed between the said communication dated 20th August, 1965, of the 
Assistant Commissioner of Ramanathapuram at Madurai and the notice of the 
Commissioner dated 4th November, 1967, proposing a punishment of reduction in 
rank. These circumstances olearly ‘show that there had been an inordinate delay 
on the part of Department to proceed’ ‘with the'matter.and inthe circumstances of 
the oase, this delay, coupled’ with certain ‘other’ fedtures ‘to which I shall réfer 
immodiately, showed that his ‘explanation’ dated 14th December, 1961; must be 
deemed to have been accepted by the Assistant Commissioner, “and, "therefore, 
oftime. I proceedings were dropped and could not be revived after a long ie 
the entire shall deal with these contentions immediately. , 


As far as the first contention is concerned, as I sone ‘out already, admittedly 
there was a communication dated 6th February, 1961, sent by the Assistent Com- 
missioner, Coimbatore calling upon the Petitioner to- state whether he desired an 

oral enquiry or only to be heard im person. - Notwithstanding the acknowledgment 
of the receipt of this’ communication, the petitioner did not send any reply to'that 
communication and, therefore, the Assistant Commissioner proceeded to deal with 
the matter without conducting an enquiry, on going through’ the files and on going 
through the evplanation of the petitioner, dated ‘25th May, 1960. The petitioner’s 
conten-ion is that, whether he wanted an enquiry orqot, it was’ the duty of ‘the 
A3sistant Commiasionéc to have conducted an enquiry, though it may be an ‘ ex 
parte enquiry, but no such enquiry was actually‘conducted in this case. The learned 
Counsel wanted ‘to reinforce this contention by reference to the fact that the 
Assistant ‘Commissioner, Coimbatore, in his’ report dated 30th September, 1961, 
had relied on his own personal knowledge with regard to certain explanation offered 
by the petitioner and in that context it was certainly the duty of the Assistant Com- 
missioner to have given an opportunity to the petitioner by conducting an engciry. 
I see considerable force in this submission of‘the learned Counsel: But that is not 
alt. Whether the petitioner wanted an enquiry or not, at the stage when the ‘Assis 
tant Commissionet called upon him to state Whether he wanted an oral enquiry 
or’ only to be heard in person, admittedly on 20th August, 1965, the Assistant Com- 
missioner of Ramanathapuram at Madurai, offered to conduct an enquiry irto the 
matter and pursuantto this nctice, dated 20th August, 1965, the petitioner was present 
for the enquiry on Ist September, , 1965, but no enquiry was: actually held.» There- 
fore, irrespective of the whether the petitioner wanted enquiry or not, the depart- 
mental officers themselves offered to conduct an enquiry, and’ once they had made 
that offer, there was absolutely’ no justification’ whatever to ‘go behind that offer 
and not to conduct an enquiry. ‘There is no explanrtion whatever on the part of 
the respondent as to why an énquiry was not conducted in spite of the fact thet on 
20th August, 1965, an offer was made by the Assistant Commissioner of Ramanatha- 
puram at Madurai to conduct an enquiry. I have extracted that notice in full so tHat 
it may be seen from that notice that'the enquiry teferred to was a general one and 
not confined to the quantum of the punishment. Therefore, the contention of the 
learned Counsel for the petitioner that no enquiry’ was conducted and that vitiated 
the impugzied” order ‘of the respondent is well-founded in the circumstances of this 
case. Hence, I uphold the contention of the petitioner in this behalf. -- 


As far as the second contention is concerned, admittedly there had beena 1 delay 
of more than three and a half years in between 14th December, 1961, when the peti- 
tioner sent his explanation to the show cause notice against the proposed punish- 
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mont and the notice dated 20th August, 1965, of the Assistant Commissioner. of 
Ramanathapuram at Madurai, offering to conduct.an enquiry. There is’ no 
lanation whatever in the counter affidavit for this delay of more than three and a 
half years. Even after the petitioner appeared for the enquiry on Ist September, 
1965, for more than two years, nothing was heard about the matter, when suddenly 
on 4th November, 1967, the Commissioner sent a notice to the petitioner calling 
upon him to show cause against the proposed punishment. Such a long delay in 
this matter, coupled with certain other circumstences, clearly leads to the conclusion 
that the respondent must be deemed to have dropped the entire proceeding. . 


The other circumstances to which I want to refer are : (f) even after the charge 
was framod against the petitioner, on 24th March, 1961, the petitioner was promoted 
temporarily to act as Upper Division Clerk with effect from the forenoon of Ist April, 
1961, under rule 39 (a) (i) of the Madras State and Subordinate Services Rules. 
Subsequently after the petitioner had sent his explanation dated 14th December, 1964, 
an order was passed on Ist April, 1963 regularising the temporary promofion of the 
petitioner with affect 1st April, 1961. It must be noticed that when this ordér dated 
Ist April, 1953, was passed, the petitioner had already submitted his explanation 
dated 14th December, 1961, to the show cause notice against the proposed punish- 
ment and, notwithstanding, that, this order did not say that the regalarisation was 
subject to the result of the disciplinary proceedings pending against the petitioner. 
Secondly on Sth July, 1966, the petitioner was confirmed in the cadre of Aasistant 
(including Inspector) from 1st July, 1966. Even this order did not state that the 
confirmation was subject to the result of the disciplinary proceedings pending against 
the petitioner. These two orders, coupled with the long delay and the absence 
of any explanation whatever for the long delay, will lead to a reasonable inference 
that the petitioner was entitled to proceed on the basis that his explanation dated 14th 
December, 1961, was accepted by the Department and, therefore, the entire 
proceedings were dropped. It is needless for me to point out that, in matters of 
disciplinary proceedings against a Government servant, whether the Government 
servant is kept under suspension or not, the proceedings must be concluded as 
expeditiously as possible and should not be permitted to hang as Damocles sword 
over his career so that suddenly one day after a lapse of several years the Govern- 
ment servant may be told that as a result of the disciplinary proceedings his service 
conditions have been affected adversely to him. In this case in between 14th 
December, 1961, and the final order dated 10th July, 1968, there had been a lapse of 
nearly seven years and during that period the petitioner had been acting in the post 
of Upper Division Inspector to nieh pei he hed been first temporarily appointed 
and subsequently rogularised and still subsequently confirmed. Consequently I am 
of the view that the most elementary precaution of concluding the disciplinary 
proceedings against a Government servant as expeditiously as possible has not been 
taken in this case and there is no atceptable explanation whatever for the inordinate 
delay between the explanation of the petitioner dated 14th December, 1961, and the 
final order on 10th July, 1968. Tho counter-affidavit attempted to state 
that in 1964 the Government passed orders as to who should be the competent 
authority to pass orders in such matters, but even that order of 1964 does not ex- 
plain the delay between 1961 and August, 1965, when the Assistant Commissioner of 
‘Ramanathapuram at Medurai issued the communication, to the petitioner offering 
to conduct an enquiry. Therefore, Iam satisfied that, with reference to the facts and 
circumstances of this case, the petitioner is entitled to contend that his explanation 
‘dated 14th December, 1961, must be deemed to heve been accepted by the Depart- 
ment and the proceedings against the petitioner must be deemed to have been 
dropped and therefore there was no justification thereafter to revive the same ånd, 
pass the impugned order after such a long lapse of time. R i 


This conclusion derives support from a judgment of ihe Mysore High Court in 
Andrews v. District Educational Officer, Bangalore’. In that case certain charges 
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were framed against the Government servant concerned in the year 1961 to which the 
itioner sent his explanation. Thereafter in. Merch, 1964, charges were egain 
med against the petitioner, these charges being substentielly the reme as.thorse 
that yes framed against him in 1961. In thet context the Mysore High Court 
point out ; 


Set after the production of this explanation, the diciplini proceeding we was 

‘ not continued, what should reasonably follow is that the disciplinary euthority 
was satisfied with the explanation and dr the charges. The strength of that 
inference receives reinforcement from the that it was only efter a period of 
"3 4/2 years that the charges were once again revived. The great end inordinate 
delay in the revival of those charges and the anteceaent discontinuance of the 
earlier disciplinary proceeding over a long tract of time cen have no other meening 
than that the disciplinary authority wes satisfied with the explanetion offered. by 
the petitioner on 24th October, 1961, and that in consequence the proceedings 
against him were discontinued and abandoned. If that wes how the earlier dis- 
‘oiplinary proceeding terminated, it was not within the competence of the discipli- 
nary authority to eahume those charges and to makethem the subject-matter of 
another-dissiplinary p.ozeading, as late as in the year 1964. 


We do not say that it is not permissible for a disciplinary authority to discontinue 
a disciplinary proceeding and start another in respect of the same matter, if there 
be a defect or other analogous resson for the discontinuenoe of one proceeding 
and for the commencement of another. But that wes not whet happened in the 
case before us.’ 


These observations of the learned Judges of the Mysore High Court are clearly 
to the point in the present case and, therefore, T am of the view that the impugned 
order in this case cannot be sustained. 1 mey meke it clear thet, if there hed been 
an acceptable explanation for the Jong delay involved inthe cese ‘and the petiticner 
during that interval had been told that the disciplinary preceedings were kept alive 
and had not been dropped, the position may be different. I heve alreedy pointed 
out that subsequent to the framing of the charges, the petitioner was temporarily 
promoted with effect from Ist April, 1961 and subsequent to the receipt of the 
explanation ofthe petitioner, dated 14th December, 1961 the petitioner’s service as 
Upper Division Inspector was regularised, and lastly as late as in 1966 the petitioner's 
promotion as Upper Division Inspector was confirmed. From these circi mstences 
a reasonable inference can certainly be drawn that the explenaticn of the petiticner, 
dated 14th December, 1961 was accepted and the disciplinary proceedings against 
the petitioner were dr 

One of the contentions eat forward in the counter-affidavit in answet to the claim 
of the petitione: is that the petitioner has an alternative remedy by way of appeal to 
the Government. Certainly the existence of an alternative remedy is a matter to be 
taken note of by the Court in the exercise of its discretion under Article 226 of the’ 
Constitution. However, in view of the facts of this case, which are glaring, 1 do not 
think that the existence of an alternative remedy should stand in the wey of the 
petitioner getting the relief to which he is entitled to in this writ petition. 


, Consequently, this Writ Petition is allowed, and the impugned order of the Com- 
missioner is quashed. There will be no order as to costs. 


VMK : Petition allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mer. JUSTICE G. RAMANUJAM. 


Raogpmnin vas ... Appellant* 


Maradamuthu Muthuraja | wee Respondent. 


Hindu Succession Act (XXX of '1956), section 14 .(4)}— Scope—“ Possessed by”, 
. meaning of—The expression not intended to apply to a case of mere possession 
without title— Widow executing a settlement deed and inerely retaining the right 
to enjoy the income till her lifetime jointly with the settlee— Widow, ‘if can be said 

to have retained the right to possession. 

Section 14 (1) of the Hindu Succession Act (XXX of 1956) contem- 
plates that a Hindu female who, in the absence of this provision would have been 
limited owner of the property, will now beccme full owner of the seme by virtue 
of this section. The object of the section is to extinguirh the egitate called “limited 

-estate.” or “widows estate” in Hindu Law and to meke a Hindu weman, who, 
under the old law, would have been only a limited owner, a full owner of the pro- 
perty with all powers of disposition and to make the estate heritable by her own 
heirs and not revertible to the heirs of the last male holder. The expression 
“possessed by” in section 14 is not intended to apply to a case uf mere possession 
without title and the Legislature hed intended this provision for cases where Hindu 
female possesses the limited right of ownership of the property in question end 

> mere physical possession of the property without right of ownership not attract 
the provisions of section 14. 

On the facts of the case, R was a limited owner when che inherited the property 
from her husband. She having executed a settlement deed she merely retained 
the right to enjoy the income till her lifetime jointly with the settlee and it cannot 
be said that she retained the right to possession. The cettlee is aleo entitled to 
enjoy the property-even during the lifetime of R and the restraint on the alienation 
imposed on the setilee also suggests that the ownership should have passed to the 
settlee on the date of the settlement. Evenif R retained possession till her lifetime 
that possessory right alone will not attract the provisions of section 14 (1) of the 
Hindu Succession Act, 1956. 

Appeal against the decree of the Sub-Court, Tiruchirapalli, in A. s. No. 196 of 
1965 preferred against the decree’ of the District Munsif Court, Turaiyor in O.S. 
No. 350 of 1963. : 

V. Krishnan and Veéraraghavan, for Appellant. 

K. Parasaran, for Respondent. E 

- The Court delivered the following ` 

JUDGMENT.—This- second appeal involves an interesting, question of law. It 
arises out of a suit to set aside a summary order directing the defendant to deliver 
possession of the suit properties to the plaintiff. The suit property originally belon- 
ged to.one -Marimuthu and after his death his son Vridhachala inherited the same. 
Vridhachala died on 11th January, 1949 leaving behind him his widow, Ramayee 
to enjoy the property as limited owner. On 13th June, 1951 the said Ramayee 
executed a settlement deed under Exhibit A-6 in favour of her sister’s son Marimuthu, 
husband of the defendant bequeathing the suit property to him. Ramayee died on 
12th January, 1959. Thereafter the eettlee under Exhibit A-6 also died in April, 
1960. The defendant who is the sister’s son filed a suit O.S. No. 13 of 1961 claim- 
ing the suit property on the basis of tho settlement deed, Exhibit A-6 against the 
aeai wife and got a decree for possession on 12th March, 1962. The plaintiff 

purchased the suit property by a sale deed, dated 26th March, 1962 from one 
Nallamuthu Raja who is seid to be the reversioner to the estate of Vridhachala. 
- In pursuance of the decree obtained by the defendant, she cought to take delivery 
of possession through Court and the plaintiff obstructed delivery of possession on the 
p sn Seek See ge Se ag ee 
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ground.that he had absolute title to the suit property: on the basis of his purchase 
under the said Exhibit A-1 fromthe reversjoner. The defendant filed E.A. No. 195 of 
1962 in O.S. No. 13 of 4961 for removal cf obstruction and by an order, dated 18th 
July, 1962 the Court ordered removal of obstruction. ‘The plaintiff was therefore 
constrained to file the present suit for declaration of his title and for setting aside 
the said summary order, resting: his ‘case on Exhibit -A-1. In the suit the plaintiff 
contended that Ramayee had no power to execute the settlement deed, Exhibit A-6 
that in any event no right can flow to the settlee under that document after Ramayee’s 
death on 12th January, 1959, and that the plaintiff having purchased the suit property 
under Exhibit A-1 from the reversioner to the estate op Vgahackala he has become 
entitled to the suit: property. 


The defendant on the other hand, contended that the vendor au Exhibit A-l 
is not tho reversioner to the deceased Vridhachala, that his sale under Exhibit A-1 
in favour of the plaintiff was not valid and binding. on the defendant and that her 
husband had acquired a valid and absolute title to the suit property under the settle- 
ment deed Exhibit A-6. In the face of these rival contentions, the trial Court 
held that the vendor under Exhibit A-1 was a reversioner to the estate of Vridhachala, 
but that his sale under Exhibit A-1 in favour of the plaintiff though true was not valid 
and binding on ihe defendent and that, the settlement deed under Exhibit A-6 in 
favour of the defendent’s husband was valid and conveyed an absolute title to the 
suit property from Rameyee. In that view ‘the trial Court dismissed the plaintiffs 
suit and upheld the summary order Témoving obstruction. ` 


On appeal, the lower appellate Court agreed with the view of the trial Court that 
the vendor Exhibit A-1 was the reversioner to the.estate of Vridhachala, but how- 
ever, held that the settlement deed Exhibit A-6 executed by Remayes in favour: of 
the defendent’s husbend is invalid and.ineffective for the reecon that Ramayee hed 
no right to convey absolute title to the suit property to the cetilee, that after the 
death of Ramayee that suit property hed reverted to. her husbend’s . revergioner, 
Nallamuthu Raja and that the sale in favour of the plaintiff by the said reversioner 
was valid. Hence the defendant has come to this Comt questioning the decision of 
the lower appellate Court. 

The only question that arises in this TEAN al is whether the settlement 
deed Exhibit A-6 by Ramayee conveys absolute title to the defendent’s husband. 

Admittedly Ramayee was a limited owner when she inherited the property from 
her husband, Vridhachala. It is the cate of the defendant (eppellent) thet though 
Ramayee was a limited owner, in view of the provisions of section 14 of the Hindu 
Succession Act of 1956 her limited estate has become absolute as she was in possession 
of the property on the date of coming into force of the said Act. The recitals in 
Exhibit A-6 are relied on for establishing that Ramzyee continued to possess the pro- 
perty with a condition that the income from the suit ‘property should be enjoyed 
jointly by her and the settlce till her lifetime and that thereafter the property should 
be taken absolutely by the settlee. It is urged that in View of the fact that Ramayee 
did not part with her possession of the suit pr y till her lifetime, her limited interest 
has become absolute by virtue of section 14 of Central Act XXX of 1956, that as 
suoh the settlement will take effect as per the tenor of the document and that the 
settles will get absolute interest efter: the lifetime of Ramayee. The’ trial Court, 
while dealing with this question, construed the recite|s in Exhibit A-6 end held that 
Ramayee has not divested herself completely of the possession of the suit property 
that both herself and the settlee had’ continued in ion till the gettlor’s death 
and that the settles had to enjoy it abeolutely only efter her death. It took the view 
that possession retained by Ramayee after Exhibit A-6 is f eufficient to enable her to 
become the absolute owner on the coming into force of Central Act XXX ‘of 1956. 
According to the trial Court the retention of possession by Rameyee after the settle- 
ment deed till her lifetime would be sufficient to attract the provisions of section 14, 
since even after her limited interest had become absolute under section 14, Ramayee, 
has not chosen to canoel the settlement or modify it and as such the settlement deed: 
became effective fully on her death on 12th Jahuary, 1959 making the defendant’s 
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husband as absolute owner of the suit property. In its view the property did not 
revert to the reversioners as contended by the plaintiff after the death of Ramayee. 
The lower appellate Court, however, took a contrary view on the question of 
application of section 14 of Act XXX of 1956. Tn its view the settlement deed should 
be construed as a deed of gift, that the ownership has vested on the settlee even on 
the date of the settlement itself and that notwithstanding the recital that the 
settlor was in enjoyment, it will. not attract the provisions of section 14, as 
Ramayee cennot be said to have possessed the suit property asa limited owner 
at the time of coming into force of the Hindu Succession Act of 1956. I have now 
to consider which of the two views is correct. i : 
: The learned Counsel for the appellant urges that having regard to the recitals 
in Exhibit A-6 this case squarely falls under section 14 (1) of the Hindu Succession 
Act, that the limited estate of the settlor having become absolute in view of section 14, 
the appellant’s husband became a settlee of the suit property as per the tenor of the 
settlement deed. It is contended that the retention of possession by the settlor is 
sufficient to attract section 14(1)and that the view of the lower appellate Court that 
ownership having vested with the settleo under Exhibit A-6, there was nothing for 
the application of section 14 cannot be accepted as correct. oy 
’ The following observations of the Supreme Court in Kotturunvami V. Veeravva* 
are relied on by the learned Counsel : “ Possession in section 14 is used in a broad 
sense and in the context means the state of owning or having in one’s hand or power.” 
In that case the Supreme Court considered the scope of the words ‘ property 
essed by a female Hindu” whether acquired before or after the commencement 
of the Act in section 14 of the Act, said “section 14 refers to property which was 
either acquired before or after the commencement of the Act and such property 
should be possessed by a female Hindu. In order that the provisions of section 
14 may apply it will have to be established that the property was. possessed 
by her at the time the Act came into force.” On the facts of that case it was 
held that even though the widow was. not in pcan rt possessiory 
of the alleged adopted son whose adoption was s y challenged was 
considered to be constructive possession on behalf of the widow and that the 
limited interest possessed by the widow became absolute and she had become 
full owner of her husband’s estate. In the context of the facts of that case 
where the widow was notin physical possession but in constructive possession 
the Supreme Court expressed the view that the word “possessed” used in 
section 14 should be understood ina broad sense and inthe context means 
the state of owning or having in one’s hand or powers. Subbalakshmi v. 
Ammal? was also referred to. There Ramamurti, J., had held that 
the words “‘ possessed by a female Hindu ” in seotion 14 of the Hindu Succession Act 
have been used in a very wide, broad and comprehensive sense, so as to include the 
right of possession. In that casé on the death of a Hindu widow having rights under 
the Hindu Women’s ‘Rights to Property Act, her stridkana heirs were held entitled 
to take her share of the property absolutely after her death on the ground that the 
widow had a right to work out her rights for partition by metes and bounds and for, 
ery possession, and that the right to possession was sufficient to attract section 
14 of the Hindu Succession Act. In Mangal Singh v. Ratino* the Supreme Court 
again considered the scope of the expression ‘possessed by” in section 14 and expres- 
sod that the expression “possessed by” was not intended to apply to a case of mere 
possession without title, that the Legislature intended this provision for cases where 
the Hindu female possesses the right of ownership of the property in question, that 
mere physicql possession of the property without tho right of ownership will not 
attract the provisions of this section. It was held therein that the section oven if 
construed widely and broadly, would not apply 3 all to cases where the Hindu female 
may have parted with her rights so as to place herself in a position where she could, 
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in no manner exercise her rights of ownership in that property any longer. Though 
the above decision a rs to be against the contention put forward by the learned 
Counsel for the a lant he refers to a passage in that judgment which is as follows: 
` “The use of the expression “possessed by” instead of the expression “in 
possession of” in our opinion was intended to enlarge the meaning of this 
expression. It is pommony 3 own in English language that property is said to be 
possessed by a person, if he is its-owner, even though he may, for the 
time being, be out of actual possession or even constructive possession.” 

As explained by the Supreme Court in Kotturuswami v. Veerayva’ earlier referred 
to in cases of alienation ora gift made by a Hindu widow even though that alienation 
or gift cannot be binding on a reversioner, the property cannot be held to be possessed 
by the widow for her lifetime and she at least would not possess any such rights under 
which she could retain actual or constructive possession from a transferee or donee. 
Having completely parted with her legal rights in the property she could not be said 
to be possessed of the property any longer. The above decisions cited by the learned 
Counsel may not, in my opinion, be of any help to the app PE The appellant 
merely relies on the joint possession of Ramayee under Exhibit A-6 as sufficient to 
attract the provisions of section 14 of the Hindu Hepes ty Act. But as expressed 
by the Supreme Court in Mangal Sing v. Rattno® mere possession without ownership 
cannot be sufficient for the application of section 14 (1). In fact the Supreme Court, 
in Erramma v. Veeruppan*® where a female Hindu did not possess any legal right or 
title to the property though she was actually in physical possession of the same, has 
held that the property possessed by a female Hindu as contemplated in the section 
is clearly property to which she has ired somo kind of title, whether before or 
after the commencement of the Act. It may be noticed that ‘the explanation to 
section 14 (1) sets out the various modes of acquisition of the property by a female 
Hindu and indicates that the section applies only to, property to which the female 
Hindu has acquired some kind of title, however restricted the nature of her interest 
may be. The words as “full owner thereof and not as a limited owner ”-as given 
in the last portion of sub-section (1) of section 14 clearly suggest that the Legislature 
intended that the limited ownership of a Hindu female should be.changed into ful] 
ownership. In other words, section 14 (1) of the Act contemplates that a Hindu 
female, who, in the absence of this. provision, would have been limited owner of 
the property, will now become full owner of the same by virtue of this section. The 
object of the section is to extinguish the estate called “ limited, estate ” or “ widow's 
estate ” in Hindu Law and to make a Hindu woman, who, under the old law, would 
have been only a limited owner, a full owner of the property with all powers of dis- 
position and to make estate heritable by her own heirs and not reyertible to the heirs 
of the last male holder. The observations of the Supreme Court in Erramma v. 
Veerappan? and these in Mangal Singh v. Rattno® make it abundantly clear that mere 
possession of the widow after parting with her ownership of the property will not 
attract the provisions of section 14 as there is-no “widow's estate”. or limited interest 
to be enlarged to an absolute estate. In my view, section 14 (1) cannot be inter- 
preted so as to validate the oa possession of a female Hindu. If it were'to be 
otherwise, any possession by a female Hindu even asa trespasser will be converted 
into an absolute estate by the application of,section 14 (1) and that cannot obviously 
be accepted asa correct Proposition oflaw. The words “as full owner thereof and 
not as a limited owner ” in the last portion of section-14 (1) clearly suggest that the 
Legislature only intended that the limited ownership of the Hindu female bé changed 
into full ownership., There is no room for the application of section 14 (1) in the 
case where the Hindu female does not possess the estate asa limited owner. The pro- 
vision of section 14 (1) cannot be attracted in case ofa Hindu female who is in posses- 
sion of the property of the last male holder on ‘the date of the commencement of the 
Act when she 1s only a trespasser or permissive occupant without any right to the 
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property. The expression “possessed by ” in section 14 is not intended to apply 
to a case of mere possession without title and the Legislature had intended this pro- 
vision for cases‘where Hindu female possesses the limited right of ownership of the 
property in question and mere pliysical possession of the property without right of 
ownership will not attract the provisions of section 14. On the facts of this case 
Ramayee is found to have parted with her rights so es to place herself in a position 
where she could in no-manner exercise her rights of ownership in that property any 
longer and her mere possession will not convert the estate which she had parted with 
earlier into one of absolute estate. . es ; 
Ramakrishnan, J:, in Andal Amma v. Sivaprakasa’ has also expressed the view 
that the benefit of section 14-(1) of the Hindu Succession Act cahnot be availed of 
by ‘Hindu female who is in possession of the property of the last male owner on the 
date‘of'commencement of the Act, when she is only a trespasser without any right 
to the property and that it is only in those cases where there is a female Hindu with 
limited estate and which has to’ be deemed as enlarged to an absolute estate under 
section’ 14 (1), the question will'arise as to whether she was in possession of the pro- 
perty concerned when the Act came'into force. Venkatanarasing Rao v. Lackmi 
Bai also-laid down that mere possession of properties is not sufficient to attract the 
operation of section 14 (1) of the Hindu ‘Succession Act and it is the possession of the 
Hindu female as a limited owner that the section contemplates and that the emphasis 
in section 14 (1) is on her'being the owner although. subject to-certain restrictions. 
It was pointed in that case that if mere possession is held to be tantamount to limited 
ownership arid capable of attracting section 14 (1), a female Hindu who is merely 
an oral lessee or whois only in permissible possession of property, will be able to 
claim obsolute ownership-of the property. That surely is not the intention of sec- 
tion 14 (1). In Karuppudayar-v. Periathambi Udayar*, Ramakrishnan, J., was con- 
cerned with a:case of a widow executing a settlement deed in respect of her husband’s 
property in favour of her-donee and putting him in possession of the same. - The 
errient deed there 'specifically provided that the donee will enjoy the property 
without making any'alienation and-if any alienation was found necessary the donor 
ahd the donee would jointly do so and that:the donee has to take the property only 
after the settlor’s lifetime.’ Ona suit filed by the reversioners questioning the settlement, 
it was contended that the widow having retained’ constructively a possessory interest 
in the properties, that interest has become enlarged into an absolute interest under 
section 14 (1) and that-the interest of the widow having been transmitted to the donee, 
the donee had become the absolute owner of the property: The learned Judge held 
that-the settlor having divested himself of her right of being in possession of the 
operty thereis no question therefore of her retaining any right of possession even 
after the execution of the gift deed’ either actual or constructive. The facts in this 
case are not ad idem with the facts in that case. However, the principle of the deci- 
sion canin my opinion, be applied-to this case as well.. Ramayee having executed a 
settlement deed-she-morely retained the’ right to enjoy the income till her lifetime 
jointly with the settles and it cannot-be said that she retained the right to possession. 
ie sottlee is also entitled to enjoy theproperty even during the lifetime of Ramayee 
nd the restraint on the- alienation imposed on the settles also suggest that the owner- 
ship should have passed to’ the settlee on'the date of the settlement. I have already 
expressed the view ‘that even if Ramayee retained possession till her lifetime, that 
possessory right alone will not attract the provisions of section 14 (1). . 
-Inthe view; I have expressed that-Ramayee having parted with her ownership 
under thé settlement deed; there is no room, for the application of section 14 (1). 
I hold that the settlement under Exhibit A-6 c#nnot enure to the settlee after the death 
Jf Ramayee and as such the defendant cannot claim title to the suit property on the 
basis of Exhibit A-6.” In the result, I'agree with the decision of-the lower appellate 
Court and dismiss the second appeal with costs. “No leave. 
VME. m. Second appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


-  Ppresenr Mr. K. Veeraswamt, Chief Justice ano Mr. Jorio B. S. Somasun- 
DARAM, . 


Thava sat and others : +e Appellants* 

Veerappa Ce and others ee oes Respondents. 

Civil Procedure Cods (V of 1908)» Order 21, nile 90, Order 34, rule 5 and section 47—Mort- 
gage swit—Preliminary decree settling of sales—Not embodied in final decres— 


Sale te-noriance with uch prior liable to be set aside. 


An execution sale cannot be set aside on the ground that it was in variance with 
the sie of sales settled by the preliminary decree which was not embodied 
in the decree in a mortgage action. 


Apart from construction, normally omission in the final decree of the terms of 

a preliminary decree cannot be taken-note of by the execution Court. The exe- 
Court should take the final decree as it stands and cannot go behind it. 

Whe er particular items of property should be old first or last, as indicated in 
the p decree, is part of the decree and it is not a question relating to 
ecto, ¢ or satisfaction of the decree. If the final decree is in variance 
with the prelia decree, the right course for the party is to apply for amend- 
ment of the final decree and not to ask the executing Court to sit in judgment over 
the final decree. 

Parameshwar Dayal v. Rambrich Singh, A.I.R. 1939 Pat. 113, Rel. on. 


Appeal under clause 15, Letters Patent against the order of Kailasam, J., dated 
16th March, 1965 in A.A.O.No, 177 of 1963. 


V. Vedantachari, R. Viswanathan and S. M. Subramaniam, for Appellants. 
K. Parasaran, for R. Kesava Ayyangar and K. Balasubramaniam, for Respondents. 
The Judgment of the Court was delivered by 


Voeeraswamt, C.7F.— oe aie in this appeal is whether an execution sale 
can be set aside on the gro that it was in variance with the priority of sales settled 
by the preliminary decree which was not embodied in the decree in a mortgage 
action. The execution Court as well as Kailasam, J., have taken the view that the 
sale is not vitiated on that ground. We are in agreement with this conclusion, 


The execution related to a decree obtained on the foot of a third mortgage 
dated 3rd November, 1924. The preliminary decree in O.S. No. 68 of 1931 was 
pa on 10th December, 1934, and the final decree followed on 17th August, 1938. 

hypotheca consisted of several schedules with reference to which, so far as th 
present appeal is concerned, lots 2 and re the C schedule were directed by the preli- 
minary decree to be sold last. On 18th June, 1935, the petitioners in the execution 
Court, of whom the present appellants are the legal representatives, urchased from 
the mo rs the equity of redemption in the properties covered by lots 2 and 3 
in the C schedule, apparently in view of the stipulation in the preliminary decree 
Dah mentioned as o order of sales. There had been several execution petitions 

creas in execution sales of properties included in the G schedule and other sche- 

o far as lots 2 and 3 in the C schedule were concerned, they were sold on 4th 
ea 1952, in execution. The petitioners in the execution Court filed E.A. 
No. 93 of 1952 to set aside that sale on the ground that it was contrary to the terms 
the preliminary decree. This ground was accepted by the District Judge. But, 
on appeal, it was reversed on the view that the question of res judicata should have 
been gone into. On remittal, the District doe en again dismissed the petition. He 
thought that the petitioners were precluded from raising the objection because they 
had not raised it in earlier stages of the execution. The matter once again came up 
ae ee ee E 
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to this Court in appeal which was allowed on the view that it was necessary to find, 
inorder to see if the directions in the preliminary decree had been com) ie with, how 
much money could be ‘realised by the decrecholder from the B ule properties. 
The petition shared the same fate as before in the execution Court over again, which 
held that the point was barred by res judicata, With this view, Kailasam, J., con- 
curred. That is how the Letters Patent Appeal comes before us. 


It has been pressed upon us for the appellants that the final decree is based upon 
the terms of the preliminary decree by reference and that due to this dependency 
of the final decree on the preliminary decree, ie Latter mudt be tale ta Ese carded 
with it the stipulations in the preliminary decree as to the priorities in the conduct 
of execution sale. Reference was made to Order 34, rule 5 and the forms prescribed 
by the Code for the preliminary and final decrees, and it was contended that if the 
priority settled by the preliminary decree was not followed in execution, the resulting 
sale would be invalid. In our view, the contention is not correct. | The principle 
of dependency can be applied only in cases of variation of the decree 
and cannot be extended to a case like this. Niere ponding ailen of the final 
decree in a mortgage action the epena reliminary decree is varied in appeal either in res- 
pect of the extent or liability of the hypotheca or of the amount due under the mort- 
gage or a like matter, that would have to be read into the final decree even without 
the latter being correspondingly amended. The cases cited for the appellants are 
all cases of that type. 

In Sital Prasad v. Kishorilal!, the Supreme Court pointed out the duties of the 
Court executing a final decree when there was an appeal pending against a preli- 
minary decree and as a result the preliminary decree has been varied, In that case 
when varying the SRE nds reliminary decree under appeal, the Court failed to direct pre- 
paration of a fresh decree. Even so, the Supreme Court held that the executing 
Court should give effect to the variation even without a fresh final decree. In fact 
it was pointed out that in such a case fresh final decree was (not) necessary. The 
Supreme Court said : 

“ Tt will be seen from this form of the final decree that it is entirely dependent 
upon the preliminary decree. Therefore, where the p Penta. decree has 
been confirmed in toto and the appeal therefrom has been di there is no 
change whatever to be made in the final decree, for that decree already provides 
for subsequent interest after the date of the preliminary decree and for subse- 

uent costs, charges and expenses. Therefore, in such circumstances if the final 
dectes has already been prepared before the ju ent in appeal from the prelimi- 
nary decree, there is nothing more to be done and the final doe as it stands needs 
no amendment. But if the decree-holder does not wish to await the result of the 
appeal from the preliminary decree he can ask for a final decree in the meantime, 
and ifthe preliminary deere is confirmed in tt the final decree will need no 
change and can be executed as it stands. We are further of opinion that even 
where there has been a variation in the decree, the final decree if passed in the 
meantime requires no formal amendment in view of the form in which a final 
decree for sale is prepared. All that happens is that where the preliminary decree 
is varied one way or ds oie tie inal a E ia entirely doen ding on the 
preliminary decree stands varied by its own terms in accordance with | the terms of 
the preliminary decree passed in appeal. It is the duty of the executing Court 
when it is executing the final decree passed in the meantime to see that the execu- 
tion is in accordance with the preliminary decree passed in appeal which is the 
support of the final decree. 


Goli Padaraju v. Eak e Ara AEs and Venkatasubba Rao v. Kesavayya*, are cases of 
variation of the preliminary the appellate Court and viewed the question 
in the same way as Sital Prasad v. Ki 1, In our opinion, the principle applica- 
ble to variation of a preliminary decree, in the context cannot ieee to cases 
where the terms of the preliminary decree as to priority of sales had not been carried 


1 1967) 2 SCJ. 479: ALR, 1967 S.C, 1236, 3. (1955) An.W.R, 492, 
1950) 2 MLJ, 537. 
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into the final decree and cxecution has taken place in accordance with the final 
decree as it stands. The doctrine of dependence does not enable the Court to read 
the imi decree and the final decree together and proceed on the basis that 
the decree reflected the terms of the preliminary decree unless on a construc- 
tion. of the two decrees that view would be justified. Apart from construction we do 
not think that normally omission in the final decree of the terms in the preliminary 
decree can be taken note of by the executing Court nd yea a The 
executing Gourt should take final decree as it stands and cannot ind it. 
Whether particular items of property should be sold first or last, as indicated in the 
preliminary decree, is part ofthe decree and it is not a question relating to execution, 
discharge, or satisfaction of the decree. If the final decree is in variance with the 
ee decree, the right course for the party is to apply for amendment of the 

decree and not to ask the executing Court to sit in judgment over the final decree. 
The case nearest to the facts of the case before us in Parameshwar Dayal v. Rambrich 
Singh!, In that case preliminary decree was passed with a direction that 14 dams 
out of the mortgaged 1 anna share in the hypotheca should be first sold free from 
encumbrance and in case the sale proceeds were found to be insufficient then the 
remaining 6 dams should be sold subject to the prior encumbrance. This direction 
was not carried into the final decree which was executed as it was. The priority 
settled in the preliminary decree having not been followed, the sale in execution was 
questioned but unsuccessfully. The Court, in declining to set aside the sale, observed: 


“Indeed the question of priority of the mortgage in respect of 6 dams was 
declared by the preliminary decree: but for some reason or other, in all likelihood 
by mistake, the Nirection with regard to the prior mortgage was omitted from the 
final decree. A Court in passing a final decree under Order 34, rule 5, Civil 
Procedure Code, has to follow the terms of the preliminary decree. If however 
the Court passes a final decree in variance with the terms of the prelimi decree, 
the Court, when executing the decree will execute the final decree as it standa. 
It is of course open to the executing Court to interpret the final decree in the light 
of the preliminary decree. But whee no objection is taken to the passing of the 
final decree in variance with the terms of the preliminary decree or to the execu- 
tion of such final decree and in execution the mortgaged property is sold and the 
sale is confirmed the judgment debtor will not be heard to say that the final decree 
or the execution sale is not binding on him or does not affect his rights under the 
preliminary decree ”’. - 

We agree with this view. It docs not appear that any objection to the i 
ithe ual decree in the form in which it was executed was made by or on bebel 
of the 6th defendant from whom the appellants derive title. The decree as it was 
had been put in execution at least twice before the present execution out of which the 
appeal arises, and at no time any objection was raised by that defendant. Kailasam, 
J., has referred to this aspect and found that he would be precluded from even raising 
the question of validity of the sale on the ground that the final decree was in variance 
with the preliminary decree in respect of the order of priority of sales. In fact, the 
learned Judge has even found, and we accept the finding, that the sixth defendant 
acquiesced in the execution of the final decree as it stood. 


We, therefore, decline to interfere and dismiss the appeal with costs, 
V.K. Appeal dismissed, 





1, ALR. 1939 Pat. 113. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice T. Ramaprasapa Rao anb Mr. Justice G. Ramanu- 


JAM. 
The State of Madras, represented by the Special Tahsildar for 
Harijan Welfare, Thanjavur .. Appellant* 
D. 
T.K., Srinivasa Iyengar and another .. Respondents. 


Land Acquisition Act (I of 1894), section 25 (2) and (3)—Claim for enhanced compensation— 

Bar of section 25 (2) and (3)—Scope. 

Section 25 which lays down the rules as to amount of compensation to be 
awarded by the Court on a reference under section 18, creates two situations. The 
first one is a case where the applicant or claimant has refused to ,make a claim. 
The second instance is one which arises in a case where the claimant has omitted 
without sufficient reason to make a claim. If the claimant has omitted, for suffi- 
cient reason to make a claim, then the Court has the discretion to accept the refer- 
ence and t compensation in excess of the amount awarded by the Collector, 

` but not below it. But in cases where the Court finds that there was a deliberate 
refusal on the part of the claimant to make such a claim, or the omission was with- 
out sufficient reason, then the amount awarded by the Court shall not exceed the 
amount awarded by the Collector. The refusal envisaged in sub-section (2) and 
(3) of section 25 is, and ought to be, an attribute resulting from an overt act or 

- conduct on the part of the claimant. It is not susceptible to an inference. It is 
to be established as a positive fact. 


In the instant case the Court below came to the correct conclusion that far 
from there being any refusal on the part of the claimants, they had sufficient cause 
for omitting to make a claim on the date of the award enquiry. 


Ap and Memo. of Cross Objections against the decree of the Sub-Court, 
Kumbakonam in O.P. No. 12 of 1962 dated 2nd November, 1963. 


The Additional Government Pleader, for Appellant. 


K.S. Champakesa Ayyangar and K.C. Srinivasan, for Respondents, 

The Judgment of the Court was delivered by 

Ramaprasada Rao, 7.:—This ap is directed against the judgment and the 
decree of the learned Subordinate Judge, Kumbakonam in O.P.No. 12 of 1962, 
which was heard and decided by him on a reference made under section 18 of the 
Land Acquisition Act (I of 1894). An extent of Acre 1.92 cents, wet and lands 
in the ‘allage of S aaa in Papanasam Taluk of Thanjavur District 
was a fai to be uired for providing house sites to Harijans. The notifica- 
tion er section 4 (1) of the Act was made on 11th October, 1961, and it was 
followed up by a notification under section 6 of the Act dated 1st November, 1961. 
The Land Acquisition Officer in his award would say that he caused notices under 
sections g and 10 to be published and served on the persons interested. saa: 
to him, the respondents appeared before him at the time of the award enquiry an 
presented an objection petition through their advocate seeking for the avoidance 
of the acquisition. He would also state that no claim for compensation was made 
by them on the date when the award enquiry was to take place: Notice under 
section g was served on the respondent on 6th November, 1961, and they were asked 
to be present for the enquiry on 24th November, 1961. dly 17 days’ time was 
given to the respondents. It is not disputed that the respondents were objecting 
to the acquisition ever since the notification under section 4 was issued and were 
making frantic efforts to avoid the same by approaching the State Government. 
In fact, their objection petition dated 17th November, 1961, a copy of which was filed 
as Exhibit B-3 in the lower Court reflects their mind and their conduct in this behalf. 
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On the date of the award enquiry the respondents and their advocate were present, 
But even on that date they bona fide thought that they would be in a position to success- 
ae Seas the Government to postpone or avoid the acquisition, and in that 


to the respondents, an adjournment of the enquiry was sought for. 
This eae in their case. But the Land Acquisition Officer, who was examined 


as R.W. 1, would deny that any such attempt to seck for an adjournment was made 
on that date and he stated in the witness box that the-respondents deliberately 
omitted to file their objections and their claim statement before him. In cross- 
examination, however, it was brought out that the Land Acquisition Officer was 
in a hurry to the award as he was to be transferred shortly and that he refused 
to give an adjournment to the respondents, notwithstanding their request in that 
behalf. It is curious that the award itself was made on the date when the enquiry 
was proposed to be held and the lands were taken possession of by the Government 
on 27th November, 1961. It is therefore indisputable that the entire proceedings 
were hurriedly heard, decided and concluded. The respondents, however, were 
bona fide takin further át to avoid the acquisition and from the record it appears 
that W.P.No. 1440 of 1961 was filed in thir Court on 6th December, 1961, question- 
ing the EA A ae section 6 of the Act. It appears that the writ petition was 
Sey dismissed. We are not, however, concerned with it. 


The Land Acquisition Officer, as already stated, concluded his enquiry and passed 
the award on 24th November, 1961. The respondents, not satisfied with the award, 
sought for a reference under section 18 of the Land Acquisition Act and claimed a 
compensation of Rs. 15,000 on the whole. The Land Acquisition Officer, acting 

aa said application for reference, made the following remarks : 


“The above petitioners have put in the petition stating that the compensation 
awarded for the lands acquired 1s very low. They have also requested that the 
matter may be referred to the Civil Court under section 18 of the Land Acquisition 
Act. Hence the reference.” 


It is to be noted that the person who made the reference was an officer who was 
different from the one who made the award. Apparently this accounts for the 
absence of any reference to the non-filing of a claim for compensation by the respon- 
dents before the Land A ition Officer. The lower Court on such a reference, 
took it up on file, heard parties and disposed of the matter, against which the 
present appeal arises. A mina objection wa sraised before him that section 25 
of the Land Acquisition Xet was a to the respondents seeking compensation in 
excess of that awarded by the acquiring officer. Reliance was placed on sub-sections 
(2) and (3) of section 25. The learned Subordinate Judge riode oral evidence 
and after considering the documentary evidence as , came to the conclusion that 
he was not inclined to hold that there was any deliberate refusal on the part of the 
respondents to file a statement of claim on the date of hearing of the award enquiry. 
He also found that there was sufficient cause for the omission on the part of the respon- 
dents to make a claim. He differed from the Land Acquisition Officer in the 
matter of the grant of compensation. Whereas the Land uistion Officer gave a 
sum of Rs. 1,875 per acre for dry land, for an extent of Acre 1.46 cents out of the 
locality of the acquired lands, and at the rate of Rs. 2,942 per acre for the balance 
area of wet land, the Court below granted a sum of Rs. 2,500 per acre for the former 
type of lands and at Rs. ooo per acre for the latter. e State has come up on 
appeal, reiterating the prcliminary onn raised before the Court below, which 

rovoked the memorandum of cross-objections on the part of the respondents. 
They have in their cross-objections salad for further enhancement in compensation 
at eee of Rs. 4,500 per acre for the dry lands and at Rs, 5,000 per acre for the 
wet 


We shall now take up the pear sept objection, which looms large in this 
appeal. Section 25 which lays the rules as to amount of compensation to be 
awarded by the Court on a reference under section 18, creates two situations. The 
first one is a case-where the applicant or claimant has refused to make a claim. The 


630 - aed MADRAS LAW JOURNAL REPORTS fis7 


second instance in one which arises in a case where the claimant has omitted without 
sufficient reason to make a claim. If the claimant has omitted, for sufficient reason 
to make a claim, then the Court has the discretion to accept the reference and grant 
compensation in excess of the amount awarded by the Collector, but not below it. 
But m cases where the Court finds that there was a deliberate refusal on the part of 
the claimant to make such a claim, or the omission was without sufficient reason, 
which fact also has to be found by the Court on a reference, then the amount awarded 
by the Court shall not exceed the amount awarded by the Collector. Sub-sections 
(2) and (3) are complementary of each other, and projects rather a penal provision. 
Undoubtedly, it is stringent, and, therefore, it is that strict f is necessary for the 
Court to act under it. The proof that is required is that the Collector or the land 
Acquisition Officer did act in accordance with the other provisions of the Act, and 
in particular, has casued the public as well as private notices, contemplated under 
section 9, to be duly published and served on the persons interested. Such service 
of notice in the manner prescribed is a condition precedent for the operation of 
sub-sections (2) and (3) of section 25. In the instant case, it is common ground that 
the claimants did appear before the Land Acquisition Officer, which presupposes 
the service of notices as prescribed. The question, however, is whether notwithstand- 
ing such presence of the claimants before the Land Acquisition Officer, they refused 
to make a claim before him or omitted to make one without sufficient reason. The 
refusal envisaged in sub-section (2) and (3) of section 25 is, and ought to be, an attri- 
bute resulting from an overt act or conduct on the part of the claimants. It is not 
susceptible to an inference. It is to be established as a positive fact. If such were 
the intendment of the word ‘ refused’ in sub-section (2) of section 25, it is to be con- 
sidered in the instant case whether the conduct of the claimants tantamounts to a 
refusal. The Court below found that the claimants did appear before the Land 
Acquisition Officer, presented the objection petition (Exhibit B-5) before him ques- 
tioning the acquisition and, according to the respondents, they sought for an adjourn- 
ment of the hearing. R W. 1, the Land Acquisition Officer would however, refute 
that any such application for adjournment was made. The Court below, after taki 
the entire circumstances, and particularly the great h with which the proceed- 
ings were intiated and the award was passed, into consideration, came to the con- 
clusion that it was possible that an adjournment was asked for by the respondents 
and refused by the Land Acquisition Officer. He was unable to accept the evidence 
of R.W. 1, that the respondents bluntly refused to file any statement and went away, 
thereby coming within the mischief of the expression ‘ refused to make such claim.’ 
Even otherwise, we are satisfied that the respondents in this case bona fide omitted 

to make a claim before the Land Acquisition Officer. Ever since the proceedings 
for acquisition were set in motion, the respondents were icular to secure redress 
in avoiding the same. It was not in their mind to participate in the enquiry and 
secure compensation thereunder. But at all times they thought that they could 
successfully ee 
tion carder. icle 226 of the Constitution, to quash the acquisition proceedmgs and 
relieve them of such expropriation. Right enough the Court claw thought that, 
it is unreasonable to accept that the claimants, who were so keen on avoidi the 
acquisition and who were concentrating on the subject of acquisition, could 
refused to make a statement before the Land Acquisition Officer and omitted with a 
sufficient cause to make a claim for compensation for compulsory acquisition. 
Again, if one such claim for compensation was filed by them at or about that time, 
they would be blowing hot and cold. In order to avoid inconsistent stands, poe 
bly, the claimants were insistent upon an adjournment or postponement of the award 
enquiry. Such an attitude on their part does not reflect supine indifference or 
deliberate avoidance to file their claim statement for compensation for the expro- 

riated lands. In our view, the Court below came to the correct conclusion that far 
E E cn he Gee de eee they had sufficient cause 
for omitting to make a claim on the date of the award enquiry. We are, therefore, 
unable to agree with the learned Government Pleader that the respondents are not 
entitled to any compensation over and above that granted by the Land Acquisition 
Officer and that the stringent provisions of section 25 ought to prevail. 
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ee the preliminary objection raised is disposed of, nothing survives in the 
ap R . Şe 

As regards the memorandum of cross-objections, the learned Counsel for the 
respondents would vaguely suggest that the compensation awarded the Court 

w does not reflect the fair market value of the Pomi He d invite our 
attention to Exhibits A-4 and A-5 which fetched a price of about Rs. 4,800 and or 
Rs. 5,000 per acre and say that the claim, as made in the cross-objections, is well 
founded. The lands covered and negotiated under Exhibit A-4 and A-5 are for 
removed from the lands so acquired and these sale data were, therefore, rightly 
rejected even by the Land Acquisition Officer, and the Court below, though they 
noticed them. Apart from it, we are not able to find any justification for the claim 
of the respondents at Rs. 4,500 per acre for dry lands. There are no data to support 
this at all. The Court below rightly assessed the compensation at Rs. 2,500 per acre 
for the dry lands and at Rs. 4,000 per acre for the wet lands. We do not see any 
justification to interfere with decree and judgment of the Court below. 


The appeal and the Memorandum of cross-objections are dismissed. ‘There 
will be no order as to costs. 


V.K. —_———- Appeal dismisseds 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
Present :-—Mr. Justice T. RaMAPRASADA Rao anp Mr. Justice G. RAMANU-. 
JAM. 


A.R. Manickyam .. Petitioner" 
v 


The Assistant Commercial Tax Officer, Check Post Officer, 
Central Intelligence Wing, Madras-11 and another .. Respondents. 


Madras General Sales Tax Act (I of 1959), section 44—Scope—Requirements. 


Section 44 deals with the oe and submission of certain records by owners 
or other persons in charge of the goods vehicle, which carries goods from one place 
to another. The note to the section, is suggestive of the fact that the 
records contemplated therein should be in the possession of the owner or the person 
in charge of the goods vehicle. If such records are not and subsequently 
submitted, it would be wilful contravention of the said section and it would be 
punishable under section 45 (2) (d) of the Act. 


The ent that section 44 contemplated in the main, the submission of the 
prescribed records only to the Commercial Tax Officer having jurisdiction over the 
area in which the goods are delivered and it has not set out any other provision or 
mandate, is untenable. The conjunction ‘ and’ in the section is expressly opera- 
tive and cannot be ignored. t is prescribed in the section is not referable 
to submission of the records alone but also to their possession. ‘ Possession’ 
obviously precedes submission. Unless the owner or the person in charge of the 
goods vehicle is in possession of the records, he cannot submit them at a later 
stage to the authority prescribed. Both these conditions precedent are concur- 
rently co-active and they should be satisfied. 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith, the High Court will 
be pleased to issue a Writ of certiorari calling for the records on the file of the second 
respondent in its B.P. Rt. No. 3450 of 1968 dated 27th September, 1968 and Nara 
the order of the Board of Revenue passed in its B.P. Rt.'No. 3450 of 7968 dated, 
27th September, 1968. i ; 

C.S. Chandrasekara Sastri and D. Srinivasan, for Petitioner. 





* W.P. No. 423 of 1970. ` ` 26th February, 1970. 
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The Judgment of the Court was delivered by ~ 


Ramaprasada Rao, J.:—The petitioner in this case is a partner of Sri Murugan 
Transports and his business is to igs lorries for purposes of carrying goods from one 
place to another. On'17th March, 1966, lorry No. APC Č 1791, appa parently belonging 
to the petitioner, was proceeding towards Pallipatti in Chi toe DEn The lorry 
was stopped at about 1.30 A.M. on 18th March, 1966, by tes offisers of the Commer- 
cial Tax Department at the check-post at Avadi prescribed for the purpose. There 
were other officers stationed at the check-post. It is not in dispute that the person 
in charge of the goods vehicle did not carry with him the necessary documents, as 
prescribed under section 44 of the Madras General Sales Tax Act, 1959. As a matter 
of fact, Mr. Sastry, learned Counsel for the petitioner, says that he is not disputing 
before us this finding of fact of the Board of Revenue, whose order is impugned in this 
writ petition. As, according to the officials at the check-post, there has been a viola- 
tion of the provisions of the Act, they took action under section 45 (2) (d) of the Act, 
and gave an opam to the petitioner to compound the offence, as provided for in 
section 46 of the Act. It appears that the petitioner paid the compounding fee, 
as demanded, and got the transport vehicle realeased. According to the petitioner, 
he had to pay such compounding fee in duress, and as such a demand and collection 
of the compounding fee was not in accordance with law, he sought a revision of the 


said order of composition by a peace the Deputy Commissioner for Commercial 
‘Taxes under section E of the He was not successful. A further revision to the 
Board of Revenue, the second rapete i in the case, under section 35 of the Act, 


was equally of no avail, excepting that the Board allowed a small reduction in the 
uantum of the compounding fee. The petitioner is aggrieved against the order of 
the Board of Revenue as above, dated 27th September, 1968. As already stated, 
the factual position is not uted. But what is contended before us is that under 
section 44, there is no power for the check-post officials and the departmental officials 
to interdict the lorry en roxte at Avadi whose destination was avowedly Pallipatti 
in Chittoor District, and such interception of the lorry having been made under 
powers stated to be not vested in them, the subsequent demand, levy and collection 
of the compounding fee is unauthorised. Mr. Sastry invited our attention to the 
text of section 44 of the Act and stated that that section prescribes the submission 
of documents or records specified therein only to the Commercial Tax Officer having 
iction over the area in which the are to be delivered and therefore the 
act impugned ha ie been done otherwise than in strict conformity with the above 
preecriplion, it is illegal and unauthorised. 


We are unable to agree. Section 44 deals with the possession and submission 
of certain records by owners or other person in charge of the goods vehicle, which 
carries goods from one place to another. The eee note to the section,’ which 
is effective in this case, is tive of the fact that the records contemplated therein 
should be in the possession of the owner or the person in charge of the goods vehicle. 
If such records are not possessed and subsequently submitted, as stated in section: 
it would be wilful contravention of the said section and it would be punishable ini? 

section 45 (2) (d) of the Act. In order to avoid the invocation of a penal provision, 
the Act provides for the alternative remedy to the offender to compound the offence. 
This is prescribed in section 46. It says that the prescribed authority may, whether 
on application made to it in this petal or otherwise, give any person who has com- 

i or is reasonably suspected of having committed an offence under the Act, 
option to pay within a specified period, by way of composition of such. offences, 
a sum of money not exceeding one thosuand rupees or the double the amount of the 
tax recoverable, whichever is greater, in case the offence relates to the failure to pay 
or evasion of any tax recoverable under the Act and in other cases a sum of money 
not exceeding one thousand rupees. As already stated, an offence has been explained 
in section 45 of the Act, as including a wilful act in contravention of any of the provi- 

sions of the Act. In the instant case, it is not disputed that there has been a contra~ 
vention of the statutory prescription in the nature of ion and submission of the 
named records, as set out in section 44 of the Act.- Therefore, the invocation of the 
provision for composition under section 46 prima facie is in order, But the argument 
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is that seclion 44 contemplates in the main the submission of the prescribed records 
only to the Commercial Tax Officer having jurisdiction over the area in which the 
goods are delivered and it has not set out any other provision or mandate. This 
overlooks the text of section 44 of the Act. Section 44 says that the owner or 
other person in charge of a goods vehicle shall carry with him the records specifi- 
cally mentioned in the section and also such other documents as may be prescribed 
and” shall submit to the Commercial Tax Officer as above, the aforesaid docu- 
ments or copies thereof within the prescribed time. The conjunction ‘and’ is 
y operative and cannot be ignored. What is prescribed in section 44 is not 
erable to submission of the records alone but also to their possession. ‘ Posses- 
sion’ obviously precedes submission. Unless the owner or the person in charge of 
the goods vehicle is in possession of the records, he cannot submit them at a later stage 
to authority prescribed. Both these conditions precedent are concurrently 
co-active and they should be satisfied. In the absence of one such mandate, as 
expressed in section 44, section 45 (2) (d) would be attracted and such a conduct on 
ihe part of the owner or the person in charge of the goods vehicle would tantamount 
to a wilful act in Contravention of the provisions of the Act. We are, therefore, 
unable to agree with Mr. Sastry, leaned Counsel for the petitioner, that there is no 
jurisdiction for the officials to intercept the vehicle, as they did, and demand for the 
records and other documents which a person in charge of the goods vehicle ought to 
carry under section 44 of the a The interception of the vehicle and the conse- 
quential demand and levy of co ition fee being within the jurisdiction of tbe 
officers concerned, as the ue rightly appreciated the position, there is 
E order for us to issue a rule under 
Article 226 of the Constitution of India. is writ petition is dismissed. 
V.K. — Petition dismissed: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :-—Mnr. Justro S. GANESAN. 
Narayanaswami Naidu .. Appellant* 


U. 


Chellammal and others .. Respondents. 


Indian Succession Act ee 1925), Section 214 T (a) and (b) and (2)—Applicability 
of —Succession ceriificate—When necessary. 


Words and Phrases-—Debt’. 


A plain reading of section 214 (a) and (6) clearly shows that the intention of the 
ture was that a succession certificate was necessary only if a decree had 
been obtained on the basis of a pre-existing debt. The emphasis throughout is 
on the word ‘debt’. In order to attract the provisions of section 214 (a),a decree 
must be sought for on a pre-existing debt due to the deceased and the order sought 
to be executed by the legal representatives must be for the payment of a debt due 
to the deceased. If the decree is not for the payment of money due prior to the 
institution of the suit but for damages or compensation for breach of contract 
or tort, then the decree would not be one for a debt due to the deceased. Where 
costs have been awarded to the deceased in the suit, the decree cannot be said to 
be for a debt. Section 214 (2) of the Act does not purport to define the word 
‘ debt’, but merely states that it includes any debt except rent, revenue or profits 
yable in respect of Jand used for agricultural . The meaning of the 
word ‘ debt’ has therefore to be ascertained by nA acl ap to the judicial decisions. 
The emphasis is upon the word ‘ owing’ and this necessarily connotes that there 
must be a pre-existing debt. 


Appeal against the order of the Court of the District Judge, Goimbatore, dated 


Irth April, 1967 and made in C.M.A. No. 169 of 1966 (E.P.R. No. 258 of 1966 
in O.S. No. 1221 of 1953 on the file of the District Munsif, Coimbatore). : 
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K. Parasurama Ayyar, for Appellant. 


T.R. Ramachandran and T.R. Rajagopalan for Respondents. 
The Court delivered the following 


Jupowent :—Narayanaswami Naidu, the defendant-Judgment-debtor in O.S. 
No. 1221 of 1953 on the file of the District Munsif, Coimbatore 1s the appellant herein. 


The material facts ot for the disposal of this appeal lie in a short compass. 
One Damodaraswami Naidu filed the suit O.S. No. 1221 of 1953 referred to above 
against the appellant herein for recovery of a document, viz., an agreement to 
reconvey executed by the appellant in his favour. A sum of Rs. 2,000 had to be paid 
for, for enforcement of the agreement to reconvey. The suit was decreed as prayed 
for and, in execution of that decree, i Naidu sought to attach the 
appellant’s properties and obtained a successful order therein. Thereupon the 
appellant filed C.M.A. No. 127 of 1960 before the first appellate Court, and a com- 
promise was entered into and a joint memo. was filed whereby it was agreed that the 
executing Court might fix the sum payable to Damodaraswami Naidu as compensa- 
tion under the provisions of Order 21, rule 91, Civil Procedure Code, for non-delivery 
of the agreement of conveyance. The executing Court fixed the compensation 
Rs. 2,000 but it was reduced on appeal by the Subordinate Judge to Rs. 25 ; but 
the compensation of Rs. 2,000 fixed by the executing Court was restored by 
Venkatadri, J., in C.M.S.A.No. 104 of 1963. Damodaraswami Naidu subsequently 
died and his wife and children have filed E.P.No. 258 of 1966, out of which the present 
appeal arises, for execution of the orderin E.P.No. 894 of 1961 under which the exe- 
cuting Court had fixed the compensation at Rs. 2,000. 


The a aes ing u the provisions of section 214 (1) (6) of the Indian 
ERE ct of Taas) rnd that the execution sought for by the 
legal representatives of Damodaraswami Naidu of the order in E.P.No. 894 of 1961 
is incompetent without the production of a succession certificate obtained under 
part X of the Act. Both the Courts below have rejected his objection and hence 
this appeal. 

On a fair construction of section 214 (1) (b) and of the decisions which had 
arisen under section 214, I have come to the conclusion that the contention of the 
sppellant is untenable. r 

In Khadim Hussain Khan v. Shri Nawab Abdur Rahman Khant, Randhir Singh, J., 
of Lucknow Bench of the Allahabad High Court had held that a perusal of section 
214 (1) (a) of the Succession Act showed that a succession certificate would be neces- 
sary before the ger? of a decree against a debtor of a deceased person for the 
payment of a debt, that this presupposes the existence of a debt before the suit was 
instituted and that a succession certificate would be necessary if the suit was brought 
for the recovery of a debt existing on the date of the suit. The learned Judge had 
further observed that sub-section (0) of section 214 indicated that a decree passed 
against such a debtor could not be executed on the production of a succession certifi- 
cate and that the use of the word *‘ such ”? was very significant and evidently 
referred to a debtor against whom a debt was due before a decree was passed and 
that it would not, therefore, cover a decree for costs which was not passed on the 
basis of any pre-existing debt, but was passed for the recovery of costs incurred during 
the pendency of the suit. 

In Mohammed Ekram v. Union of India*, a suit was instituted by two partners 
against the Railway Administration for the loss of ascribed to the negli- 
gence of latter and one of the partners died during pendency of the suit, and; 
when the legal representatives of the deceased partner sought to come on record, 
a contention was raised that they could not do so except on the production of a 
succession certificate. In paragraph 21 at page 942 of the decision cited above, 
the learned Judges have observed that the Subordinate Judge had rightly held that 
no succession certificate was necessary in that case, because, under section 214 of 
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the Indian Succession Act, it was only in respect of a debt that such a certificate 
was necessary for a Court to pass a decree in favour of the heirs of a person who dies 
intestate. 


The learned Counsel for the appellant cites the decision of the Mysore High 
Court in Basappa v. Siddamma', but that decision merely Jays down that, where a 
person obtained a money decree but died before he could recover the money decreed 
and his wife sought execution, the executing Court should not proceed with the 
execution unless and until execution petitioner produced a succession certificate 
as required by section 214 of the Succession Act. It is not known from the judgment 
heike the money decree was based upon a pre-existing debt or not, and the decision 
therefore does not throw any light on the question on hand. 


The learned Counsel for the appellant contends that, once a decree or order had 

been passed for payment of money to the deceased, it was incumbent upon the legal 

resentatives to produce a succession certificate; and he relies upon the provisions 

of section 214 (2) of the Succession Act which states that the word ‘‘ debt ” in sub- 

section (1) includes any debt except rent, revenue or profits payable in respect of 
land used for agricultural purposes. 


I am however inclined to share the view expressed by the Allahabad and Patna 
High Courts in the decisions cited supra. I agree that a plain reading of section 214 
(1) (a) and (b) clearly shows that the intention of the Legislature was that a succes- 
sion certificate was necessary only if a decree had been obtained on the basis of a 

isting debt. The emphasis throughout is on the word “‘ debt.” In my view, 
in order to attract the provisions of section 214 (1) (a), a decree must be sought for 
on a pre-existing debt due to the deceased and the order sought to be executed 
the legal representatives must be for the payment of a debt due to the d : 
If the decree is not for the payment of money due prior to the institution of the suit 
but for damages or compensation for breach of contract or for tort, then the decree 
would not be one for a debt due to the deceased. Where costs have been awarded 
to the deceased in the suit, the decree cannot be said to be for a debt. Section 214 
(2) of the Act does not purport to define the word ‘‘ debt”, but merely states that 
it includes any debt except rent, revenue or profits payable in respect of Jand used 
for agricultural purposes. The meaning of the word ‘‘ debt” has therefore to be 
ascertained by reference to the judicial decisions cited supra. The meaning adopted 
by the Courts also tallies with the ordinary connotation of the word as accepted in 
public parlance. The word “debt” is defined in Conc'se Oxford Dictionary 
as money, goods or services owing. ‘The emphasis is upon the word “owing” and 
this necessarily connotes that there must be a pre-existing debt. 

In this case it is clear that the legal representatives are merely seeking to execute 
an order for the payment of compensation awarded to the deceased, and in the view 
I have taken about the meaning of word ‘debt’, it necessarily follows that the order 
is not one for the payment of a debt. It is therefore plain that the isions of 
Section 214 (1) (6) of the Indian Succession Act are not attracted. e order of 
the execution Court is proper. 


The appeal fails and is therefore dismissed with costs. No leave. 
S.V.J. Appeal dismissed; No leave. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mar. Justice G. RAMANUJAM. 
V. S. Swaminatha Iyer (died) and others .. Appellanis* 


v. 


K. S. Srinivasa Ammal .. Respondent. 
EA a (I a 1672); section 95—Security Bond—Construction of—Section 95, when 


Civil ia Code (V of 1908), section 145 and Order 21, rules 3, 5 and 6—Petttion for 
attachment before judgment—Defendant security bond in favour of Court in respect 
of properties situate in a different district—After decree, the same transferred to ths Courts 
where the prope ties were situatsd—Execution petition, whether maintainable—Whether 
assignment in favour of decree-holder necessary. 

A security bond must be strictly construed according to its own terms when 
there is no ambiguity in the terms and if there is possible contradiction in the 
terms of the security bond, section 95 of the Evidence Act allows reference to 
the antecedent circumstances and the Court can consider the bond in the light of 
the order directing the security to be given. 


Security bond given in favour of the Court can be proceeded with in execution 
by the decree-holder even without an assignment. The executing Court even 
if it be a Court to which the decree is transferred for execution, can proceed 
with the enforcement of the security bond without an assignment or a specific 
ee from the Court in whose favour the security bond was executed. 


t the order of the District Court, Salem, dated 5th March, 1966 
MEEA T C.M.A. No. 123 of 1965, (REP. No. 485/65 in REP. No. 176 of 1960 
on the file of the Court of Subordinate Judge, Salem in O. 5g. No. 81 of 1963 of Trichy 
Sub-Court). 


A. Sundaram Iyer, for Appellants 2 and 3. 


K. Gopalachari, for Respondent. 
The Court made the following 


Orner.—The decree-holder is the appellant in C.M.S.A. No. 2 of 1967 while 
the ju t-debtor is the appellant in C.M.S.A. No. 49 of 1967. _There was a suit 
O.S. No. 81 of 1963 on the file of the Sub-Court, Tiruchira on a promissory 
note. In I.A. No. 227 of 1953 in the said suit the plaintiff filed an application for 
attachment before judgment of the-properties belonging to third defendant. At 
that stage the third defendant gave a security bond before that Court for a sum of 
Rs, ee R em district, After decree was passed 
in the suit, the same was erred to the Sub-Court, Salem for execution. In 
execution in R.E.P. No. 176 of 1960 before the Sub-Court, Salem, the third defen- 
dant raised the contention ‘that the execution paon is not maintainable that the 
security bond had been executed in favour of the Sub-Court, Tiruchirapalli, that 
the same cannot be transferred by the decree-holder without an assignment in his 
favour and that in any event the security bond having limited the liability 
to Rs. 10,000 the decree-holder cannot fps against the properties for recovery 
of the entire decree amount. The said contentions were overruled by the Sub- 
Court, Salem holding that the security bond stood transferred from the Sub-Court, 

Tiruchirapalli to Sub-Court, Salem, and that the Sub-Court, Salem had the power 
with the execution on the strength of the bond go to the Tiruchirapalli 

Court, that no assignment in favour of the decree-holder was necessary and 
oe the recitals in Exhibit, B-1 did not limit the liability under the security bond 
only to the extent of Rs. 10,000 as contended for by the third defendant, 


In the appeal before the District Gourt, Salem, the following three contentions 
were raised; 
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(i) Whether the execution should be restricted only to the extent 
of Rs.10,000 ? 


(ti) Whether the assignment of the security bond is necessary, and 
(ti) Whether the Sub-Court, Salem has no jurisdiction to execute the decree 
by enforcing the bond ? 


On the first point the Lower Appellate Court took the view that the security bond 
having been given only to the extent of Rs. 10,000 any claim against the secured 
properties for more than Rs. 10,000 was not maintainable. As regards the second 
and third contentions, the Lower Appellate Court agreed with the view of the trial 
Court that no assignment of the bond was necessary in favour of the decree-holder 
and that along with the transmission of the decree from the Sub-Court, Tiruchira- 

i, the right to enforce the security bond also stood transferred to the Sub-Court, 

em. In the view it had taken, the Lower Appellate Court allowed the execution 
to proceed only to the extent of Rs. 10,000 as against the properties covered by the 
security bond. In C.M.S.A. No. 2 of 1967 the decree-holder questions the correct- 
ness of the view expressed by the Lower Appellate Court that the execution against 
the eo covered by she security bond should be limited to only Rs. 10,000. 
In È .S.A. No. 49 of 1967 the third defendant is ea. the correctness of 
the view of the Lower Appellate Court that no assignment of the security bond is 
necessary in favour of the decree-holder and that the Sub-Court, Salem, as a trans- 
feree Court can enforce the security bond without a specific order of transfer of the 
security bond. 

As regards the question whether the enforcement of the security bond should 
be limited to Rs. 10,000 the learned Counsel for the decree-holder contended that 
the sum of Rs. 10,000 mentioned in the security bond is only approximate given 
only for the of stamp-duty, but that as per the reci im clause 3 of the 
security bond, Exhibit B-1, the executant of the bond binds himself to the suit 
amount, interest and costs and secures the properties for the entire amount due under 
the decree that may be passed in the suit, and that the execution by way of enforce- 
ment of the security bond cannot be Limited to Rs. 10,000. JI am not inclined to 
agree with the learned Counsel for the decree-holder that the sum of Rs. 10,000 
mentioned in the security bond is only approximate and that the liability thereunder 
will extend to the entire decree amount. On a proper reading of the security bond 
Exhibit B-r, it can be construed only as providing a maximum limit of Rs. 10,000 
towards the liability undertaken under the security bond, and that cannot be 
said to have been inserted only for the purpose of stamp-duty. The actual amount 
sought to be recovered under the E.P. is Rs. 12,290-75 plus Rs. 302-11 for costs and 
subsequent interest. As has been held in Mohendra Nath vg Roy Satish Chandra, a 
security bond must be strictly construed according to its own terms when there is 
no ambiguity in the terms and if there is possible contradiction in the terms of the 
security bond, section 95 of the Evidence Act allows a reference to the antecedent 
circumstances and the Cot has to consider the bond in the light of the order direct- 
ing the security to be given. In this case the liability of the third defendant sought 
to be enforced is the one created by the security bond and that can, in no event, 
exceed a sum of Rs. 10,000. I am therefore not in a position to agree with the 
contention of the learned Counsel for the appellant that the security bond can be 
availed of to recover the entire decree amount sought to be recovered in the E.P. and 
that the lower appellate Court is not correct in holding that the execution can pro- 
ceed under Exhibit A-1 to the extent of Rs. 10,000. 

The learned Counsel for the appellant further submits that the order of the 
Lower Appellate Court restricti e pending execution to the sum of Rs. 10,000 
mentioned in Exhibit B-1 is m academic, that if the secured properties are sold 
for the recovery of Rs. 10,000 mentioned in Exhibit B-1, the entire sale proceeds will 
come into Court whether it is more than Rs. 10,000 or less, and in the event of there 
being surplus sale proceeds in Court, the decree-holder can ave proceed against 
the surplus sale proceeds in execution of the decree which will stand unsatisfied 
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even after the enforcement of the security bond. On this basis, it is said that the 
decree-holder’s right to recover the entire decree amount cannot be defeated by 
the judgment-debtor. Whatever may happen if the secured properties are sold and 
the sale proceeds are brought into Court, the main question whether the security 
bond can be enforced for any sum in excess of Rs. 10,000 mentioned thereunder has 
to be answered in the negative. It is true, it is open to the decree-holder to put into 
execution the entire decree and proceed even as against the excess sale proceeds 
realised by the sale of the charged properties in enforcement of the liability of 
Rs. 10,000 mentioned thereunder. But that will not enable the decree-holder to 
proceed to enforce the security bond for a sum in excess of Rs. 10,000. In consider- 

the extent of liability under the security, bond, the executant’s position as a 
jidimmentdebtar will not make any difference. 

In support of the contentions put forward by the judgment-debtor in her 
appeal that an assignment is necessary in favour of the decree-holder before the 
security bond given in favour of the Court is enforced by her, reference is made 
to the decision in Rohani Ramandhwaj v. Har Prasad Singh*, In that case a security 
bond was given by a third y as a condition for putting the plaintif in possession 
of the suit properties and towards mesne profits pending appeal. Under the 
document the executant assumed a personal liability in the event of the charge 
failing to yield a sum of Rs. 42,000. When mesne profits were claimed against the 
plaintiff for saa gino when he was in possession of the estate by enforcement of 
the security bo gwon by (he Tard pai Mat daun dar coed bythe mial 
Court and the High Court on the ground that the claim did not come within 
section 145 of Givil Procedure Code and, therefore could be made only in a separate 
suit. The Judicial Committee agreed that the case did not come within section 145 
of Civil Procedure Code, as it applied only to personal liability of the surety but 
nevertheless held that the claim could be made by an application to the trial Court 
under section 144 of Civil Procedure Code or under its inherent powers to enforce 
the security. In Janaki Ammal v. Krishnaswami?, it was held that if the bond is 
addressed to the Court it is not assignable that in such a case the decree-holder 
should not be left, without remedy even if section 145 of Civil Procedure Code, 
may not apply and that the Court has ample jurisdiction in its inherent power to 
enforce the bond. In Raj Raghubar Singh v. Fai Indra Bahadur Singh*, while 
dealing with a plea that an assignment is necessary before a security bond in favour 
of Court is enforced, the Judicial Gommittee expressed thus ‘‘It is suggested 
that oues siren ease Money.” It seems to be clear from these decisions that 
the security bond given in favour of the Court can be proceeded with in execution 
by the decree-holder even without an assignment. 

But the question still is whether the execution can be levied by enforcement of 
the bond in he Sub-Court, Salem while the bond was given in favour of the Sub- 
Court, Tiruchirapalli. Once it is said that the decree-holder can enforce the security 
bond in execution, then it is possible to say that the decree-holder, while proceeding 
with the execution of his decree before the Sub-Court, Salem, can invite the Court 
to sell the charged properties under the security bond. The learned Counsel for 
the judgment-debtor erred to Order 21, rules 3, 5 and 6 and stated that while a 
decree Is transmitted for execution from one Gourt to another the security bond if 
any, given to the trial Court will not normally be sent to the executing Court and 
that in that circumstance the security bond cannot be said to be in the custody of 
the executing Court for the ae of enforcement and that in such an event the 
Gourt to which the security bond was given should specifically empower the execu- 
ting Court to enforce the security bond or it must be assigned to the decree-holder 
by the Sub-Court, Tiruchirapalli, in whose favour the security bond was given. 
But having regard to the view taken by me that the security bond can be enforced 
in execution even without assignment, I see no reason to differ from the view taken 
by the Courts below that the executing Court can proceed with the enforcement of 
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the security bond without an assignment or a specific direction from the Sub-Court, 
Tiruchirapalli. In this view both the appeals are dismissed, but in the circumstances, 
without costs. No leave. 
S.V.J. = C.M.S. As. dismissed; No leave. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:— Mr. Justice M. M. Iman. 


V. R. Thulasai Sah (died) and others .. Appellants* 
D. 
Sri Katchapeswaraswamy Devasthanam by its Executive Officer 
and others .. Respondents, 


Temple— Properties endowed for kattalai—AKenation by trustee—Court framing a scheme and 
appointing a special kattalai trustee—Such kattalai trustee disabling himself, by mis- 
conduct, from performing the office of the special trustes—Suit by worshipper, general 
trustes or executive officer for recovery of possession of kattalai properties al main- 
tainable—Procedure. 

The temple or its trustees or even a worshipper is entitled to file a suit for 
declaration that the alienation of the pro endowed for the temple or an 
institution attached thereto is not valid and binding, and for recovery of possession 
in favour of the person who is lawfully entitled to hold the same. The basis of 
this conclusion is that the property belongs to a public institution and a worshipper 
is a beneficiary thereof, and as such he has got sufficient interest to maintain the 
suit. Ifso, a fortiori a general trustee of the temple can file a suit for recovery of 
possession of the property alienated by the kattalai trustee, because a specific 
endowment is attached to the temple and as such the general trustee of the temple 
not only has got a power to supervise the performance of the service or charity 
relatable to the specific endowments, but also has an interest for the maintenance 
and preservation of those specific endowments. 


On facts Held, the suit for recovery of possession of the property by the 
Executive Officer of the temple is maintainable. At the same time, in view of 
the decision of the Court in O.S No. 224 of 1937 and the appointment of a special 
kattalai trustee under the scheme framed in O.S. No. 5 of 1943 the person to 
whom possession must be delivered is only such a special trustee. The grd 
defendant, who was such a special trustee, ha disabled himself from recovering 
possession of the property and equally disabled himself from performing and 
continuing to rm the Office of the special trustee of the kattalai properties. 
Consequently, as far as the appellants are concerned, they will have to hand 
over ion of the ah ae to the temple. But the Executive Officer of the 
temple will move the Court for the appointment of a new special trustee in terms 
of the scheme framed and will hand over possession of the property to the special 
trustee to be so appointed by the Court. 


Appeal against the decree of the Court of the District Judge of Chingleput, 
dated 14th December, 1964 in Appeal Suit No. 108 of 1963, te ea against ie 
decree of the Court of the District Munsif of Kancheepuram, dated goth October, 
1962 in Original Suit No. 456 of 1960. 

M. Gopalaswamy Aypengar, and M. Srinivasan, for Appellant. 

K. E. Rajagopalachari, for Respondent. 

The Court delivered the following 


Jupasenr.—The | representatives of the deceased first defendant in 
O.S. No. 456 of 1960 on the file of the Court of the District Munsif of Kancheepuram 
are now the appellants before this Court. The suit properties were endowed for 
the purpose of performing the Uchikala Kattalai and general pooja in the Sri 
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Katchapeswaraswamy temple. One Pandaram family was the kattalai trustees in 
respect of the suit properties, and Ekambaram Pandaram who was the kattalai 
trustee at the relevant time, mortgaged the suit properties in favour of the father of 
the first defendant in the suit, on gth September, 1919 under Exhibit B-r. The 
trustees óf the temple filed O.S. No. 224 of 1937 on the file of the Court of the District 
Munsif of Kancheepuram for a declaration that the alienations effected in respect 
of the temple properties and Kattalai properties were not binding on the temple, 
and for recovery of possession of the same. One such alienation covered in that 
suit was Exhibit B-1, dated gth nag daa 1919.` The Court in O.S. No. 224 of 
1937 came to the conclusion that the properties were kattalai properties, that the 
alienations were not valid and binding; but the temple as such was not entitled to 
recover possession of the property, and it was only the kattalai trustees who were 
entitled to be in ion of the properties. So far as Exhibit B-1 was concerned, 
the Court expressly pointed out that, being a mortgage unaccompanied by possession; 
no finding was necessary with regard to delivery of ion. Thereafter, O.S. 
No. 5 of 1943 on the file of the Court of the District fade. Chingleput, was filed 
under section 73 of the Madras Hindu Religious Endowments Act (Madras Act II 
of 1927), and in that a scheme was framed, and a trustee called Sri Katchapeswara 
Uchikala and General pooja kattalai trustee was fp and he was authorised 
to have possession of all the kattalai properties. e decree in that suit is marked 
as Exhibit A-1 in this case. The third defendant in the suit (O.S. No. 456 of 1960) 
was appointed as the kattalai trustee under the scheme on 26th June, 1947 by virtue 
of the final decree proceedings in the said suit which was marked as Exhibit A-3 
in the present suit. Subsequent to these proceedings, the first defendant who is 
the son of the rls a under Exhibit B-1, filed O.S. No. 40 of 1942 on the file 
of the Court of the Subordinate Judge, Chingleput on the basis of Exhibit B-1 and 
brought the property to sale rig prca it himself. After the first defendant 
purchased the property and took deli of the same, the third defendant herein 
filed an application under Order 21, rule 100 of the Code of Civil Procedure, for 
redelivery of the property contending that neither the mortgage nor the sale was 
binding on the Kattalai. However, that application was filed three days after the 
period of limitation expired for the same, and therefore he filed an application to 
excuse the delay. However, the Court declined to excuse the delay, and the appli- 
cation for redelivery of possession was also dismissed. It is after all these events, 
the present suit was instituted by the Executive Officer of the temple for recovery of 
possession of the suit properties putting forward the contention that the mortgage 
and the sale were not binding on the temple and the kattalai, and the temple is 
entitled to recover possession of the properties. The learned District Munsif by 
his judgment and decree, dated goth October, 1962, decreed the suit, and the same 
was confirmed by the learned District Judge of Chingleput, on appeal on 14th 
December, 1964, in A.S. No. 108 of 1963. Hence the present Second Appeal. 
` The a question that is argued before me is that in the light of the judg- 
ment in Ö.S. No. 224 of 1937 as well as in the light of the appointment of a special 
trustee in O.S. No. 5 of 1943, the temple trustee has no right to sue for recovery of 
ion of the property and the only person entitled to recover the same was the 
ecial trustee appointed under the scheme in O.S. No. 5 of 1943, namely, the third. 
efendant herein, and that defendant cannot any longer file the suit, because he has 
not filed the suit within the period of limitation prescribed for the purpose of the 
suit under Order 21, rule 103 of the Code of Civil Procedure, after the dismissal 
of his application for redelivery of possession. Though the Courts below have not 
considered this question from this point of view, none the less they took the view 
that the temple trustee had a right to recover possession of the properties in question. 
The question being purely one of law from this point of view, it 1s necessary to refer 
to decisions of this Court. 
In an early decision of this Court in Subramania Iyer v. Nagarathna Naicker!, 
the Court pointed out that in a suit by the worshippers of a temple to have the 
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alienation of trust property by some of the trustees declared invalid and for possession 
to the trustees, the proper decree ‘to be made, if the Court be of opinion that the 
alienation is invalid, is to-decree posseason to those trustees, and the trustees need 
not be referred to a separate suit for the The reasoning” ‘of the learned 
Judges was that once the alienation:is declared to be invalid, the person in ion 
of the roperty is not entitled. to be in possession of the same and in a properly framed 
suit, the person entitled to: possession: can recover possession of the same from him, 

and if so, there is no justification whatever to dismiss the suit of the worship and 
to allow the trustees to file a separate suit for possession. The sum and substance 
of the decision is that even a worshipper is entitled to maintain a suit for a declaration 
that the alienation of the temple properties is not-valid and for recovery of possession 
thereof, even though the Court will pass a decree for recovery of n only for 
the benefit and on behalf of the temple. In Akmed Kutiy - v. Lilien aman Kutty', this 
Court took a similar view. This Court’ pointed’ out that: when there is a lawful 
trustee for an institution, he is the person” competent to institute a suit in relation to 
the property of the institution, to take the nécessary steps for safeguarding and pre- 

serving it and to eject a trespasser and recover possession thereof for the trust, but 
the r of the property is only for and on behalf of. the institution which he 
represents; but where a trustee has alienated the trust p eo and therefore would 
not proceed: to- recover possession of the same or has ed himself otherwise 
from maintaining a suit in respect thereof or declines to institute, it cannot be said 
that the institution is without a remedy; the worshippers, who are the beneficiaries 
entitled to participate in the benefits of the institution, dre entitled to maintain a 
suit for preserving the trust property or restoring the property to the trust either by 
institu a suit for declaration or for an injunction or even for possession; but 
whether the worshippers are entitled to claim all or any of the reliefs which a trustee 
is entitled to do in a properly framed suit would depend upon the circumstances ’of 
each case; it is desirable and necessary to make the trustee a party to the suit, and 
where he is made a party it is open to the Court to mould the relief as the circums- 

tances may require ; if the suit is one brought for possession by’ the wordshippers, 
the Court can, after “declaring the property to be trust property and acting aside 
the alienation, direct delivery of possession to the trustee. 


Alagiriswami, J. had occasion to consider this question in Amir Jan v. Shaik 
Sulaiman Sakib*, and stated that the worshippers are entitled to maintain a suit 
for preserving | the trust property or restoring the property to the trust either by 
instituting a suit for declaration: or for an injunction or even for possession, and even- 
if the suit is one brought for possession by the worshippers, the Court can after decla- 
ring the property to be trust pro and setting aside the alienation, direct delivery 
of possession to the trustee. é same learned Judge had’ to consider a question 
very near to the present one in Kariyan Chettiar v. Rangia Goundar*, In that case, 
the trustee appointed for the temple filed a suit for recovery of possession of the pro- 

end for performing poojas and rathotsavams of the temple Devasthanam. 
endowed. property was alienated, and the alienee put forward the contention’ 
that the tem Je trustee was not entitled to maintain the suit since the property was’ 
oo only for a Kattalai. The learned Judge held that ‘even apart from 
considerations, it is well established that ares beac ea of a temple can insti- 
tute a suit to recover the temple pro ly alienaied by'a, 
trustee.” It is on this basis, the learned Judge came to. ae conclusion that the suit” 
instituted by the temple trustee for recovery of Naas was maintainable i in me 
case. 

Therefore, the conclusion that flows: from chess decisions is that. the temple or: 
its trustee or even a wroshipper is entitled to file a suit for declaration that the = 
tion ‘of the property endowed for- the temple or an ʻ`hstitution attached thereto is: 


not valid and binding, and for recovery of possession ih favour of the person who is‘ 
lawfully entitled to hold the same. _ The basis of this c conclusion is that the property 
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belongs to a public institution and a worshipper is a beneficiary thereof, and as 
such he has got sufficient interest to maintain the suit. If so, a fortiori a general 
trustee of the temple can filed a suit for recovery of possession of the property aliena- 
ted by the Kattalai trustee, because a specific endowment is attached to the temple 
and as such the general trustee of the temple not only has got a power to supervise 
the eae of the service or charity relatable to the specific endowments, but 
also has an interest for the maintenance and preservation of those specific endow- 
ments. Hence the suit by the Executive Officer of the temple for recovery of posses- 
sion of the property after declaring the mortgage and the sale invalid is maintainable. 
As inst the decisions cited supra, Mr. R. Alagar, the learned Counsel for 
the ap ts brought to my notice two Bench decisions of this Court, the first 
of which in Matte Sarayya v. Vepparathi Vydynatham!, and the other in Tangirala 
Chiranjivi v. Raja Mankya Rao*. As far as these two cases are concerned, they dealt 
with cases of either service inam or personal inam burdened with an obligation to 
perform a certain service in the temple. In the first case, in a very short judgment, 
the learned Judges pointed out thus :— 

“ There is nothing here to suggest that the inam was granted by the temple 
authorities. Exhibit-D, is the title-deed given by the Government to the person 
doing service in the temple and makes the ttle conditional on the fulfilment of 
the terms of the grant. There is no ground on which the temple trustees can 
intervene to prevent the alienation of the inam No doubt, Government 
might resume and regrant it if moved to do so, and it may be that if the present 
servant who is msible for the alienation were removed from office, her 
successor in the o could recover the inam on the principle enunciated in 
Pakkiam Pillay v. Ssstharama Vadhyar*, But the trustees cannot recover possession 
of the land in the present suit and we must reverse the decree of the Sub- 
ordinate Judge and dismiss the suit.” 

In the second case, the learned Judges pointed out thus:— 

“ Again, the Judge did not try the question whether the plaintiffs neglected 
or refused to have the services properly performed. Further, unless the Dharma- 
kartas could prove their right to take ion of the lands, the plaintiff’s suit 
must succeed, even if they failed to perrin the services or forfeited their right to 
the services, the right of resumption of the inam being prima facis in Government 
alone.” 

Thus, both the cases dealt with service and personal inams and pointed out that the 
right of resumption being available with the Government, the trustee of the temple 
as such cannot file a suit or recovery ad eats As a matter of fact, it may be, 
that so long as the service is performed regularly and satisfactorily, whether the 
perty has been alienated or not, it may not be even the concern of the temple 
use the grant not being obviously to the temple, the temple was interested only 

in securing performance of the service. It may be that the successor to the alienor 
may seek to recover the property on the ground that the property being attached 
to the office is not alienable. But none of these considerations will apply to the 
present case where the grant is not made by the Government either as a personal 
inam or a service inam, but where the property is endowed for the performance of 
a specific Kattalai. Hence neither of these two decisions relied on by the learned 
Counsel for the appellants is of any assistance to him in the present case. But on. 
the other hand, the other decisions referred to by me are clearly in support of the 
decree passed by the Courts below. Under these circumstances, I hold that the 
suit for recovery of joer hase of the property by the Executive Officer of the temple 
is maintainable. At the same time, in view of the decision of the Court in O.S. 
No. 224 of 1937 and the appointment of a special Kattalai trustee under the scheme 
framed in o8, No. 5 of 1943, ae pon to whom possession must be delivered is 
only such a special trustee. The thi defendant in the present case was such a 
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special trustees but he not having filed the application for redelivery in time and nob 
having filed the suit as contemplated in Order 21 rule 103 of the Code.of Civil 
ure within the period of limitation, has disabled himself from recovering 
possession of the property and equally disabled himself from performing and conti- 
nuing to perform the office of the special trustee of the Kattalai pro es. Conse- 
quently, as far as the appellants are concerned, they will have to over possession 
of the properties to the temple. But the Executive Officer of the temple will move 
the Court for the appointment of a new ial trustee in terms of the scheme framed 
in O.S. No. 5 of 1943 within a period of six months from today and will hand over 
possession of the property to the special trustee to be so appointed by the Court. 


However, Mr. Alagar wanted to e shat ate Ua suit by the temple is 
to be construed as one on behalf of the Uchikala Kattalai, then the suit is barred 
by limitation in view of the fact that the third defendant had not preferred the suit 
under Order 21 rule 103 of the Code of Civil Procedure within the period of 
limitation prescribed therefor. I am unable to see any substance in this argument 
because the suit itself cannot be said to be on behalf of the Uchikala Kattalai, 
tho the suit property once recovered from the alienee will have to be held as on 

of and for the benefit of the Uchikala Kattalai. Under these circumstances, 
the Second Appeal fails and the same is dismissed. There will be no order as to 
costs. No leave. i 


S. V.J. —_— Second appeal dismissed, 
IN THE_HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Jusma R., Sapasivam. n 
Sengoda Nadar i .. Petitioner* 
v 


a R Gounder and others .. Respondents. 
Madras Court-fees and Suits Valuation Act (XIV of 1955), section 40 (1)—Scope of— 
Suit for cancellation of sals deeds—Court-fes, computation of. 


Section 40 (1) pas for cancellation of both decrees and documents. 
In t of each of these classifications of suits for cancellation of decrees and 
can tion of documents, there are two further classifications, namely, decrees 
or documents for money and decrees or documents in t of property having 
money value. There is no difficulty as to the method of valuation in respect of 
a decree for money or a document securing money, as the section clearly provides 
that the value is the amount for which the decree was passed or document was 
executed. The difficulty arises only in cases of a suit for cancellation of decree 
or document dealing with property, movable or immovable. ' 


Held: In the documents just as in the case of decrees, the distinction is between 
those dealing with money and those deal with property. The amount mentioned 
in the decree or document is relevant only when the question is with regard to 
the decree for money or document securing money. But in the case of decrees 
or documents dealing with property of money value, the value of the subject matter 
of the suit should be computed on the value of the property for which the decree 
was or the document was executed. The valuation in respect of the pro- 

dealt with by the decree or document should be the market value and such 
et value should be as on the date of suit. . 


Petition under e a a A arig te Rik Ooi we 
the Order of the Court of the Subordinate Tode e, dated rst August, 1967 and 
made in C.F.R. No. 3508 of 1967. | 

A. K. Kumaraswami, for Petitioner. 

Respondent not represented. 
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The Court made the following i 

OgrDER.—Petitioner presented a plaint in the Subordinate Judge’s. Court, 
Erode, praying for cancelation of the sale deeds executed by him on 2oth August, 
-1962 and ist February, 1967, in favour of the first defendant, on the ground that the 
-defendants took him to Erode and provided him with intoxicating drinks and liquors 
and secured the documents. He correctly classified the claim as one falling under 
section 40 of the Madras Court-fees and Suits Valuation Act, 1955, but paid the 
Court-fee on the amounts for which the sale deeds were executed. The learned 
Principal Subordinate Judge returned the plaint to the petitioner, directing him-to 
value the suit property according to the market value on the date of the suit. Hence 
the petitioner has come fi with this revision petition. 


Section 40 (1) of the Madras Gourt-fees and Suits Valuation Act, 1955, is as 
follows: 


“In a suit for cancellation of a,decree for money or other property having a 

money value, or other document which purports or operates to create, declare, 

~ assign, limit or extinguish, whether in poe or in future, any right, title or 

interest in money, movable or immovable pro , fee shall be computed on 

the value of the subject-matter of the suit, and such value shall be deemed to 
ben ’ u 


- if the whole decree or other document is sought to be cancelled, the amount 
‘or value of the property for which the decree was passed or other document was 
executed; 


if a part of the decree or other document is sought to be cancelled, such part 
of the amount or value of the property.” ; 

This is similar to section 7 (IV-A), which was introduced by the Madras Amendment 

to the Court-fees Act (VII of 1870), which runs as follows: ' 


“ In a suit for cancellation of a decree for money or other property having a 
money value, or other document securing money or other property having such 
value, 

according to the value of the subject-matter of the suit, and such value shall 
be deemed to be— 


if the whole decree or other document is sought to be cancelled, the amount 
or the value of the property for which the decree was passed or other document 
executed, if a part of the decree or other document is sought to be cancelled, 

‘ such part of the amount or value of the property.” 


The only difference is in the place of the words “‘ or other document securing money 
or other property having such value ” in section 7 (IV-A) of the old Court-fees 
Act, we have the words ‘or other document which purports or operates to create, 
declare, assign, limit, or extinguish, whether in present or in future, any right, title 
or interest ın money, movable or immovable property.......... a Haiden 
this amendment has been made as there were cases under the old Court 
fees Act as to whether even sale deeds and other documents with regard to property 
would fall under section 7 (IV-A) of the old Court-fees Act, as documents 
securing money or other property. In Bak Reddi v. Abdul Satar', Venkatasubba 
Rao, J., has held that so far as sale deeds are concerned, they would, as he had already 
held in Doraiswami v. Thangavelx*, that they are documents securing other roperty 
within the meaning of the section. This is what he has observed in the earlier-case: 
“ The words ‘ securing money or other pro ’ are not happy; but the question 

fae fn thin oe thd aoe a outt lor camelialicn Of a documeat aia os y 

having money value? I think it clearly is. I-have no doubt that the ks 

deed in question is a document securing property; in other words, by that docu- 





1. 69 M.LJ. 458 : (1936HLL.R: 59 Mad. 2. ALR. 1929 Mad. 668. 
Pn TE e ee 





m BENGODA NADAR y. DORAISWAMI GOUNDER (Sadasivam, J). 645 


` ment the property covered by it is made secure to the defendants, Can there be 
any doubt.that a sale deed comes within the terms of this section ? ” 


In the Full Bench decision in Kutumba Sastri v. Sundaramma}, it was held under Court- 
fees Act (VII of 1870), as amended by Madras Act (V of 1922), that in a suit for 
cancellation of a deed of conveyance, which the plaintiff had executed and for 
possession of the land covered by it, the Court-fee is payable under section 7 (TV-A) 
and not under section 7 (v)-of the Court-fees Act (Vil of 1870), and that the 
stamp fee to be paid must be based not on the amount stated in the conveyance 
but on the market value of the property at the date of the plaint. - . 


Before considering the several decisions relied on by the petitioner in the lower 
Court and in this Court, it is convenient to refer to the plain provisions of section 
40 (1) of the Madras Court-fees and Suits Valuation Act, 1955, and understand the 
scope of the section. Section 40 (1) provides for cancellation of both decrees and 
documents. In respect of each of these classifications of suits for cancellation of 
decrees and cancellation of documents, there are two further classifications, namely, 
decrees or documents for money and decrees or documents in respect of property 
having money value. There is no difficulty as to the method of valuation in 
respect of a decree for money or a document ing money, as the section clearly 
provides that the value is the amount for which the decree was passed or document 
was executed. This is clear from the following passage in the judgment of Venkata- 
subba Rao, J., in Bali Reddi v. Abdul Satar?: 


“The amount of Court-fee payable depends upon ‘ the value of the subject- 
matter of the suit’—that is what the section says. Where a document securing 
money is sought to be cancelled, the section goes on to say that the value of the 
subject-matter shall be deemed to be ‘ the amount for which the document is 
executed ’. ` In the case of a instrument, therefore, the Court-fee has 
to be computed on the amount for which the instrument is executed, in other words, 
the principle amount secured by it.” ; : 


The difficulty arises only in cases of a suit for cancellation of decree or document 
dealing with property, movable or immovable. In Bali Reddi v. Abdul Satar?, 
Venkatasubba Rao, J., has referred to the question whether the section refers to the 
actual value of the property, that is to say, its market value, or its notional value 
prescribed in some oie sections of the Court-fees Act. He has observed that when 
the Legislature intends to prescribe an artificial method, it says so in express terms, 
and that in respect of cancellation of a sale deed under section 7 (IV-A) of the 
Court-fees Act of 1870, the Court-fee payable must be computed on the market 
value. Section 7 (IV-A) of the Court-fees Act of 1870 as sla section 40 l1) of 
the present Court-fees Act refer simply to the value of the zopet, _which means 
value as generally understood. In fact, Veeraswami, J., (as e then was)-has in 
C.R.P.No. 285 of 1965, on the file of. this Court Navaraja v. Kaliappa ,; 
mentioned that value referred to in section 40 (1) of the Madras Court-fees and Suits 
Valuation Act is the market value, though he has taken the value mentioned in 
the decree as the market value. Butitisclear from the Full Bench decision that the 
market value should have to be ascertained as on the date of the suit. 


- In Semba Goundar v. Alagia Goundar*, Venkatadri, J., had to consider the objections 
filed by the defendants in a suit filed by mmor plaintiffs by neat friend for partition, 
that Court-fee on the market value of the properties. shold be paid by the plainiffB 
for a declaration that the decree in a prior suit was not hinding on them. Having 
found that the minor plaintiffs were parties to the prior suit and that they should pay 
the Court-fee under section 40 (1) at Court-fees Act of 1955 to set aside the decree, 
the learned Judge held that the value must be arrived at on the basis of the value in 
the previous suit calculated according to the kist. With great respect to the learned 
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Judge, I am unable to actept that view. The previous suit could have been. filed 
under a different section of the Court-fees Act which permitted artificial or notional 
valuation and that is no ground for invoking the same valuation in a suit under 
section 40 (1) of the Madras Court-fees Act of 1955: 


In Navargja v. Kaliappa Goundar?, Nea! .» (as he then was) had to 

consider the Court-fee payable by the plaintiff who sought to set aside a com- 

promise decree in an earlier suit. It was not disputed in that case that the plaint 
howl be valued under section A (1) of the Madras Court-fees and Suits Valuation 
Act, 1955. In the earlier suit, th is lie were Valued at Rs. 4,000. The learned. 
Judge observed that as the decree i ed the value of th piy it will fall 
within the language of section 40 (2), ae the amount or Dae © property 
for which the decree was passed arid ordered that the Court-fee has to be paid calcu- 
lated on the sum of Rs. 4,000, which is the value given in the decree, and not the 
market value of the properties on the date of the filmg of the plaint. It is clear from 
this judgment that the value of the property should be the market value. I have 
already referred to the Full Bench decision, under a similar provision in the earlier 
Act that the value should be determined as on the date rai t. I have pointed 
out that even as regards decrees there is a distinction as in the case of documents as 
to whether it is in respect of money or property. Ifthe decree is in respect of money 
the value shall be deemed to be the amount for which the decree was passed. But, 
in the case of decree or document with regard to property, it is the value of the pro- 
perty for which the decree was passed or the document was executed. Thus it has 
to be ascertained whether the property which forms the subject-matter of the suit 
was dealt with by the decree or document. Once this i is done, its value has to be 
ascertained for the purpose of the claim made in the t and this has to be done as 
on the date‘of suit. In fact, section 7 (1) of the Court-fees and Suits Valua- 
tion Act, 1955, provides that save as otherwise provided, where the fee payable under 
the Act depends on the market value of any pro ope such value shall be determined 
as on the date of presentation of the plaint, abs er, section 7 (2) of the Madras 
Court-fees and Suits Valyation Act, 1955, provides for artificial value being taken 
‘as market vyalue- in, respect of suits fallmg under icular sections and section 40 
és not one of the sections mentioned therein.: If the decision in C.R.P.No. 28 A 
1965 is merely intended to lay down that the value of the property as mention 
the decreé could be taken as the market value as on the -date of the plaint in the 
Ghsence of any other evidénce, nothing could be said about the decision. But if it 
lays down that even if the market value has increased or decreased as on the date of 
the plaint, the Valuation that is giveh in the-decree or document which is sought to 
be-cancelled or set aside has to be`taken it is against the provisions of the section, 
and. with. great respect I arn.umgble to follow it. 


“Tn C.R-P.No. 2007 of 1966 on the file Gf this Court, Ramaprasada Rao, 
Pa ee a casé where a plaintiff in’ a suit for partition was ordered by 
trial’ Court to pay Court-fee on the market value of the es ason the date of 
suit in respect of a prayer for setting aside a release d e petitioner-plamtuf 
in that case contended that he was entitled to pay Court-fee on the amount for which 
the document , was- executed. The learned Judge relied on the decision of 
Veeraswami, J., in C.R.P.No, 285 of 1965 and held that the trial Court erred in direc- 

the plaintiff to pay Court-fee on the market value of the property in question 
which fotmed the sub, subject-matter of the released deed. He has observed that he 
was unable to „agree with the ratio in Kudumba Sastri v. Sundarammal?, It is not 
öpen of is. Co Dad as a single Judge, not to agree with the ratio of a Full Bench deci- 
tioi o a 


1857, of 1968 on the file of this Gourt was a revision petition filed 
Byasa t$ in O,S.No. 132 of 1967 on the file of the Subordinate Juge’s Court 
"Tirimelyeli, Where the plaintiff was allowed to pay Court-fee for the tion of a 
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settlement deed executed by the first plaintiff and the first defendant on the value of 
the document, namely, Rs. 3,500. i J., dismissed the civil revision peti- 
tion filed by the contesting defendants. He referred to the various kinds of suits 
provided for in section 40 (1) of the Madras Court-fees and Suits Valuation Act, 
1955. He has observed that the section provides for suits i relating to cancella- 
tion of a decree for money, (2) cancellation of a decree for other property having a 
money value and (3) tion of other document which purports or operates to 
create, declare, assign, limit or extinguish rights in movable or immovable property. 
He has failed to take note of one other classification of suits, cancellation of documents 
in respect of money. He has pointed out in the course of the judgment that except 
for describing in detail the documents in of pro , the provisions of section 
40 () of the present Court-fees Act are almost identical with section 7 (IV-A) of 
the old Court-fees Act. The learned Advocate for the petitioners in that case rightly 
relied on the decision Kutumba Sastri v. Sundarammal', where it was held that in a 
suit for cancellation of a deed of conveyance, the valuation must be the valuation 
based on the market value of the property at the date of the plaint. The learned 
Judge referred to the doubt entertained in the earlier decisions whether the third 
part of the section relating to other document securing money or other pro 
would include sales and he has referred to ae Judgment of Venkatasubba Rao, J., 
in Bali Reddi v. Abdul Satar*, that the last part of section 7 fale would include sale 
deeds. But he has proceeded to observe that this doubt need not detain him as 
section 40 (1) of Madras Court-fees and Suits Valuation Act, 1955, is worded differ- 
ently. He has observed that when the Full Bench was considering the value of the 
property, it did not appear to have taken note of the words “ the other document 
executed.” With respect, I need hardly add that this is not the correct reading of 
the Full Bench decision. He has concluded by stating that obviously in suits for 
cancellation of “ other documents” referred to m section 40 (1) of the present Act, 
the valuation should be the value of the other document executed. I have already 
pointed out that in the documents just as in the case of decrees, the distinction is 
between those that dealt with money and those that dealt with property. The 
amount mentioned in the decree or the document is relevant only when the question 
is with regard to the decree for money or document securing money. But im the 
case of decrees or documents dealing with property of money value, the value of the 
subject-matter of the suit should be computed on the value of the property for which 
the decree was passed or the document was executed. I need not repeat that the 
valuation in respect of the property dealt with by the decree or document should be 
the market value and such a market value should be as on the date of suit. 


For the foregoing reasons, I find the principal Subordinate Judge has rightly 
returned the plaint directing the petitioner to value the suit under section 40 (1) of 
the Madras -fees and Suits Valuation Act, 1955, by giving the market value 
of the properties covered by the sale deeds as on the date of the plamt. There is no 

to interfere in revision. The civil revision petition is dismissed. ‘There will 
no order as to costs as the other side has not entered appearance. 

8.V.J. : _ Petition dismissed. 
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"IN. THE HIGH COURT OF JUDICATURE AT MADRAS; gi 
(Ordinary Original Civil Jurisdiction. ye j 
Present :—MR. Josro S. GANESAN. 


Wheels India Limited es its Registered office at 375 Mount = 
Road, Masta: l in | Plaintiff e 


Khemchand Rajkumar, EEE E tas 
i a ap Building, No. 32/33, Sembudoss Street, Madras-1 
sory : Sie 
ae ee Act (IX of 1872), Section 230 nn ey et entering into a contract 
on behalf of kis principal (a merchant resident abroad)—Agent, if personally bound by 
ths” contract—Presumption—When rebuttable—Home agent’ merely bringing the prin- 
apol and the, planes ale contractual relationship— Home agent, if a. party to ths 
contrad. : 
Lia of Contead Gand © anhi Rna of Ga salle if cease with the shipment 
of the goods—Dekvery a) Diraca posses a) is goede, a acon E 
‘the carrier delivery to the buyer for purposes of risk and title 
Private Interngtional Law—Suit against a fore sabes Pilg that a Cai Bed no 
- furisdiction—Foreign company before the Court and pleading om the merits 
oe ae ee pee prec ia a a a lalate 
of the Court. 
The contract of sale in question was concluded between the ae and 
- the second defendant, a firm carrying on. business in Pittsburgh,. 
, United States of America, but was routed through the first defedi th the Indian 
resentative.of the second defendant firm of the United States of America. 
The goods were shipped at the port. of Balibore by à steamer S. S. nei 
1964 and the second defendant firm was paid the price ‘on fa E e 
offiading t the American Bank,. The ship did not arrive at Se e Hs bour 
in six weeks as anticipated hut was tied up at the Port of Saigon, South Vietnam, 
.as the carrier had gone bankrupt and the goods were off loaded. As the steel 
plates were required for A manufacture, the plaintiffs became worried 
. about the delay and expressed their anxiety to the ‘first defendant and wanted 
. information about the whereabouts of the vessel from the first defendant. Subse- 
quently on coming to know that the goods-have been off loaded at Saigon, they 
. requested the first defendant to intercede with the second defendant and make 
arrangement for transhipment. It was only after the plaintiff had been obliged 
to make their own ts for the transhipment that they thought of the 
first defendant as a target or recovery ofthe aual ex to be incurred by them 
‘ towards the transhipment.’ As the defendants have repudiated their aed 
- to’pay the charges incurred by the plaintiff for the transhipment of goods froin 
Saigon to Madras, the plainti hae, filed the suit to recover expenses they have 


In the first defendant the agent of the second defendant ? 
Is the suit maintainable in India against the second defendant ? 


Have the defendants any responsibility to bear any extra freight or has the 
plaintiff to bear the same ? 


Held :—An agent cannot be-persenally bound by a contract entered into 
by him on behalf of his principal, in the absence of any provisions in the contract 
to that effect. But the law will presume such a contract in a case where the 
contract is by the agent for the sale or purchase of goods from a merchant resident 
abroad. The presumption created by section 230 (2) of the Indian Contract 
Act is merely a prima facis one and may be rebutted by the language or the pro- 

“7? visions of “the wontract ; “Fhe first Aefenidank van acting as a representative or as 
SS 


* CS. No. 219 of 1966, Ss 31st December, 1969; - 
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«a home agent of the ‘second defendant, the -merchant resident -abroad gente 
negotiations. The first defendant had.done nothing except to bring the plain 
and the second defendant ier Sone into a contractual relationship. When 
there was delay in the arrival of the ship, the plaintiff looked only to second 
defendant for the transhipment of the goods from ay Madras and not to the 
first defendant. ‘There is, therefore, absolutely no basis for upholding the con- 
tention that the contract for the supply of goods was made by the first defendant 
on behalf of the second defendant. - : 


Held also, that itis true that the second defendant had undertaken as part of 


the in to the entire freight charges payable for the rt of the goods 
on fo Ds Baltimore to Madras, but they admittedly paid the dues oncé. The 
claim for a payment over sgan will arise only when the contract lays upon them 
an absolute obligation to deliver possession of the goods to the plaintiff at the 
| Port of Madras. -The plaintiff, having. with open eyes entered into C and F 
_ contract as understood in commercial circles, it is not open to the plaintiff to 
_ contend that the defendant promised to deliver physical possession of the goods 
_ at the Madras Port. f : 
It is true that the second defendant, having undertaken the responsibility of 
‘‘ shipping the goods was under a legal obligation to choose a carrier who would 
be in a position to transport the goods from Baltimore to Madras without an 
. impediment, but-.there is no evidence for charging the second defendant wi 
negligence in their choice of the carrier. 
: The second defendant is a foreign company carrying on business and having 
its office in the United States of America and is not in the usual course liable to 
. the jurisdiction of the Madras High Court: but it is a well-settled rule of Private 
International Law that, where a foreign company had chosen to appear before 
the Gourt of another country and also to plead on the merits of case, the 
foreign company must be deemed to have voluntarily submitted to the jurisdiction 
of the Court, though the company also had raised a plea that the Court had no 
jurisdiction to entertain the suit against it. 
A. R. Ramanathan, for plaintiff. . eg 
R. Subramanian and M/s. King and Partridge, for defendant. 
The Court delivered the following ; 


JUDGMENT.—Suit for recovery of a sum of Rs. 2,07,168.95 against the defen- 
dants jointly or severally together with interest at 6 per cent. per annum from the 
date of plaint till date of recovery.’ i : 


The material facts which have led to the institution of the suit may be briefly 
summarised. nay eaa Wheels India Limited is a Company Incorporated 
under the Indian Companies Act. The first defendant Messrs. K. Rajkumar is a 
firm ae on business at Madras. with Headquarters at Bombay. The second 
defendant M/s. National Steel Corporation is a carrying on business in Pitts- 
burgh, Pennyslvania, United States of America. After some negotiations witb the 
first defendant firm, which is the Indian representative of the second defendant 
firm of the United States the plaintiffs forwarded to the second defendant through 
the first defendant a purchase order Exhibit P-5 for supply of 2447 tons of steel 

tes the goods to be shipped by sea (60 per cent. by U.S. Vessels and 40 per cent, 

y Indian Vessels) to at the rate of $162.80 C. & F. Madras per long ton, 
earliest delivery preferred by first week of March, 1964. The order was placed 
against the plaintiff’s import licence which was valid upto goth April, 1 and 
payment was to be by irrevocable.letter of credit. An irrevocable letter of credit 
Was pee issued on 29th January, 1964, by an American Bank at the instance 
of the Unit Bank of India, the plaintiff’s bankers, but subsequently the plaintiffs 
agreed to a rise in the rate of $6,72 long ton and the letter of credit was accord- 
ingly modified. The goods were shi at the Port of Baltimore by a steamer 8. §, 
-Anjton 4th April;-1964 and thé second defendant firmi was paid the price on tender- 
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ing the bill of lading No. 1 dated 4th April, 1964, to the American bank. Thé ship 
did not arrive at the Madras Harbour in six weeks as anticipated but was tied up at 
the Port of Saigon, South Vietnam, as the carrier had eine, esa and the goods 
were off loaded at the harbour. As the steel plates were required for immediate 
manufacture in March, 1964, the plaintiffs became worried about the delay and 
expressed their anxiety to the first defendant on 22nd June, 1964; whereupon the 
first defendant wrote a letter Exhibit D-10 to the second defendant conveying the 
plaintiff’s anxiety and calling for information about the date of arrival of the ship 
and on 24th June, 1964, the plaintiffs wrote a letter Exhibit P-12 to the first defen- 
dant requesting the latter to take up the matter immediately with the second defen- 
dant and inform them about the then position of the steamer. On 28th June, 1964, 
the plaintiffs received a cable from the United States Embassy in New Delhi inform- 
ing them that the ship had become bankrupt and that the goods were consequently 
off loaded at Saigon and asking them to make arrangements for transhipment of 
the goods from Saigon to Madras. On goth June, 1964, the plaintiffs sent a cable to 
the second defendant with copy to the first defendant requesting the second defen- 
dant to make arrangements for transhipment of the goods, and followed it up with 
a letter of even date (Exhibit P-15) to the first defendant requesting the latter to 
intercede immediately with their principals at United States and arrange to get the 
materials as early as possible. On ist July, 1964, the second defendant sent a cable 
Exhibit D-11 regretting their inability to make any arrangement for the tranship- 
ment of the goods from Saigon. On ist July, 1964, the first defendant wrote a 
letter Exhibit D-12 to the second defendant requesting them to contact the forwarders 
and to have the goods transhipped by some other vessel. On 2nd July, 1964, the 
second defendant wrote a letter Exhibit D-13 to the plaintiff’s regretting their 
inability to make arrangements for the cara ment and had indirectly hinted 
that the liability was not theirs because: the title to the cargo had passed to the 
plaintiffs and that the plaintiffs were holding the original bill of lading. The first 


defendant continued to insist upon the second defendant making arrangements 
for transhipment but the second defendant had, by a 1 y letter Exhibit D-17, 
dated 7th July, 1964, repudiated their obligation to any arrangements or 


for meeting the costs of transhipment by referring to the Export and Import Practice 

as published by the U. S. Department of Commerce and the book Incoterms 1953, 

a book published by the International Chamber of Commerce and suggested that 

ns problems could be solved only by the plaintiffs sending an agent to Saigon for 
purpose, 


Ultimately, with the help of Denis Frores, Lloyds Agents at Saigon, the goods 
were transhipped from Saigon to Madras in two ships 8. $. ‘‘ Java Mail” and 8. 8. 
“ American Mail” and paid freight charges of Rs. 1,37,087-69 to South Indian 
Export Co., Ltd., anda sum of Rs. 70,091-26 representing expenses and fees relating 
to unloading the goods and reloading them in the two ships as claimed by M/s. Denis 
Frores, Lloyds Agents at Saigon. As the defendants have repudiated their liability 
to pay the charges incurred by the plaintiff’s for the transhipment of the goods from 

n to Madras, in spite of registered notice, the plaintiffs have come forward 
with the present suit to recover the aforesaid sum from both the defendants. 


In the hepsi the plaintiffs pray for a joint or several decree against the defen- 
dants and the claim against the second defendant is based on the ground that, as 
the contract was C. & F. Madras rate per ton which includes freight » it 
would be the responsibility of the second defendant, if for any reason extra freight 
becomes due. It was the sole responsibility of the second dant to deliver the 
materials at Madras and any incidental ape incurred in transporting the 
materials to Madras and any additional freight that may have to be paid to the 
shippers will have to be borne by the second defendant. As the first defen- 
dant it is stated thatthe contract was one made by the first defendant as agent for 
the sale of for the second defendant, a merchant stationed abroad and that 
the first defendant accordingly is both entitled to personally enforce the contract 
against the plaintiffs and also personally bound by the contract to the plaintiffs, 
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ually otk the first defendant is personally liable and the second defendant is 
ble as the first defendant’s principals. - 


ie the written statement filed by the first defendant, he had denied that he 
acted as agent of the second defendant. His case is that he played the role of an 
in between the plaintiffs and the second defendant. ‘The purchase order 
which constituted the offer made in this case was made out in the name of the second 
defendant and the same was accepted by the second defendant, The purchase 
order as well as the connected correspondence should be referred to for ascertaining 
the terms, scope and effect thereof. The first defendant is not entitled personally 
to enforce the contract against the plaintiff; nor is he ally bound by the same 
to, the plaintiffs, Even if it is held that the first defendant had acted as agent of 
the second defendant in relation to the contract, it was expressly or impliedly agreed 
that the first defendant would neither be personally bound by the saj contract nor 
would be liable on the same. 


It is further alleged that the goods in question were duly shipped by the second 
defendant not knowing or having reason to as the financial insecurity of the 
carrier, The second defendant’ duly loaded 1 the goods on board the ship, paid 
the freight for shipment of the said goods from the Port of Baltimore to Madras and 
obtained inter alia clean ocean bills of lading. The second defendant also delivered 
the said clean bills of lading and other ene shipping documents to the plaintiffs 
who accepted the same upon full payment of the price through a letter of credit 
opened for the purpose. Ta the the second defendant fully Corm all 
its obligations and duties ae said contract and the title to and the property 
in the said goods thereupon passed to the plaintiffs. None of the defendants had 
any further obligation or ‘Tiabllity whatsoever to the plaintiffs or anybody else under 
the said contract or otherwise in respect of any eventuality or contingency including 
that of transhipment. The goods were off loaded at n from the vessel under 
instructions and directions from the Government of the United States of America 
upon the bankruptcy of the carrier and neither the first not the second defendant was 
competent to or could effect transhipment of the goods. 


In the alternative the first defendant states that a consideration of the terms of 
the said contract in the light of the circumstances existing when it was made shows 
unmistakably that the parties to the said contract never agreed to be bound in the 
situation which unexpectedly emerged, namely, the bankruptcy of the carrier and 
the off of the said goods at Saigon under the instructions and directions of 
the United States of America. Such a fundamentally different situation arose 
unexpectedly through no fault of any of the parties and could not be reasonably 
foreseen. The said contract in the premises ceased to bind the parties thereto and 
become incapable of bene ormed. The first defendant does not admit the 

alleged or freight ch or expenses or fees incurred 
REK the plaintiffs at pg a for tbe purpose of ipment of the goods. Neither 
a first nor the second defendants are liable to meet the extra charges claimed or 
eE SS thereof. Under the suit contract which is a C. & F. contract, the plain- 
ve to bear the cost of extra charges. The suit is in an cvent barred by 

sitk have and this Court has no jurisdiction to entertain and try the suit, 


._ The written statement filed by the second defendant contains the following 
pleas: The first defendant was not an agent of the second defendant in respect of 
the suit transaction; he merely negotiated the purchase and the contract was one 
directly between the plaintiffs and the second defendant. The suit contract is a 
C. & F. contract as defined in the publications of the International Chamber of 
Commerce of which both the United States and India are members, i.e., Inter- 
national Trade Contracts and Incoterms 1953. Under Incoterms 1 53, the 
buyer bears all risks of the goods from the time when they shall have effectively 
passed the ship’s rails at the port of shipment and the buyer should receive the goods 
at the agreed port of destination and bear, with the exc¢ption of freight, all costs and 
charges incurred in respect, of the goods in the course of the transit by sea until 

their arrival at the port of destination, as well as unloading costs including 
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and wharfage charges, unless such costs and charges shall have been 
in the freight or collected by the steamship company at the time the freight 
was er The publication ‘‘ c Terms”, C. & F. number 9, states that the 


buyer shall bear all costs or expenses, except freight properly so called, incurred in 
respect of the goods in the course of the carriage by sea by reason of emergencies 
fot ae the voyage, such as: transhipment, deviations from the course, ports 
o 


PARA EA back frei it to their arrival at the port of destina- 
tion as well as dém ia 


The American codification of the term C. & F. in the Uniform a 
Code, section 2.330 is as follows : 


“ Unless otherwise agreed and even though used only in connection with the 
. stated price and destination, the term C.I.F. destination or its equivalent requires 
the seller at his own expenses and =k to 


(a) put the goods isto the ion of a carriér at the port for shipment and 


obtain a negotiable bill or bi aeons covering the entire a lanai to 
the named destination; and : 


(b) load the goods and obtain a receipt from the carrier (which may ‘be 


contained in the bill of lading) showing that the freight had been paid or provided 
for; 


: (c) prepare an invoice of the goods and procure any other documents required 
- to effect shipment or to comply with the contract; and 
d) forward and tender with commercial promptness all the documents in 
due form and with an endorsement necessary to perfect the buyer’s rights; 


: (¢) unless otherwise agreed the term C. & F. or its equivalent has the same 
EC anA Un YOR SPOR ae Her the Sanie CPB AOD and tee Saat term 
except the obligation as to insurance.’ 


The contract being one between an American National and an Indian National, 
the law prevailing in U.S.A. and the laws defined in Incoterms, as being the Inter- 
national Law applies to the suit contract. Further, the bill of lading used in this 
transaction includes the clause unt under which COGSA shall apply and 
Beane che teanmiction i covered by Ammen ican Law. Even otherwise the law relatin 
to Q. I. & F. or C. & F. prevailing in Ladin de Ge aime, The Courts have followed 
the precedents of English Courts and under the provisions thereof and the mercantile 
usage relating to such contracts, the seller’s obligation is no more-than the produc- 
tion of good shipping documents, and if these documents are good shipping docu- 
tùents and valid at the time they are preferred to the buyer, then the seller has 
performed his obligation and is entitled to be paid for the property, the dde ia in 
the goods having passed to the buyer. 


- The defendant has performed its peaking by putting the goods in the ship and 
the goods having effectively passed the ’s rail at the port of shipment, it 1s not 
liable for the claim made, as all the risks tending the thereafter have to be 
borne by the buyer, the plaintiffs herein. In any event, the second defendant having 
shipped the plates and having been issued a clean bill of ladi nan Georgelis 
line evidencing payment of freight by the seller and receipt of lates by the 
mam, and the bill of lading having been issued in favour of fhe plainti , on negoti- 
the same with the Bank of America as per terms of the contract between the 
pares and being transmitted by the said bank to the plaintiff, the second defen- 
dant had no further obligation in the matter and was not responsible for the subse- 
quent happenings and the expenses incurred by the plaintifis for getting the goods 
to Madras. It is further urged that the Bank of America is in law the agent of the 
plaintif and in handing over the bills of lading to the Bank of America the second 
defendant had performed all its obligations. The Georgelis line who issued the 
bill of lading in the name of the plaintiffs i is in law the plaintiff’s agent and not the 
second defendant’s agent. . 
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The second defendant denied that it was at any time liable for delivering the 
goods at Madras or for having them transhipped Saigon to Madras, having 
reference to the terms and conditions of the purchase order and the bill of lading and 
other documents relating to the transaction and ially to the facts that the 
` insurance was agreed to be effected by the plaintiffs, the bill of lading was made out 
in the name of the plaintiffs and the shipping documents were all negotiated with 
the Bank of America. On such negotiation, the property and the risk as well as 
all liabilities thereon including any further expenses for transhipment, etc, had 
‘passed to the plaintiffs. . _ i ; 


This Court has no jurisdiction in PSA of the suit claim, as no part of the cause 
of action relating to this claim arose within its jurisdiction. The second defendant 
puts the plaintiffs to strict proof of the expenses alleged to have been incurred by 
the plaintiffs in transporting the goods from Saigon to Madras. 
The following issues were framed by. Ramaprasad Rao, J.: 
(1) Is the first defendant the agent of the second defendant ? 


(2) Is the law applicable to the suit contract the law prevailing in U.S.A. 
and the laws defined as ‘‘ Incoterms ” ? 

(3) In any event, has all the title in the goods passed to the buyer on the 
preferring of the shipping documents to the buyer? 

(4) Has not the second defendant performed all its obligations when goods 
effectively fami the ship’s rails at the port of shipment and therefore all risks 
attending the goods should be borne by the buyer the plaintiff? - 

(5) Is not the bank in America in law the agent of the plaintiff and by handi 
over the Bill of lading to the Bank of America has not the second defendant Lara 
all his obligations ? 

(6) Is not Georgelis Lines, Inc., who issued the bill of lading the agent of 
the plaintiff and is not delivery to the ship delivery to the plaintiff ? 

(7) Has this Court jurisdiction to try the suit ? 

_ (8) Is the suit not maintainable in India against the second defendant in 
its firm name? 

(g) Is there not an agreement that the first defendant would not be personally 
bound or liable ? oF 


(10) Does not Ly the acceptance of the shipping documents by the plaintiff 
the second defendant had fully performed the obligations ? j ? 


(11) Do not the terms of the contract under the circumstances show that the 
parties never agreed to be bound by any situation, namely insolvency of the 
carrier ? 


(12) Have the defendants any responsibility to bear any extra freight 
the plaintiff to bear the same? : , = oe 


(13). Is the plaintiff entitled to any interest ? 
(14) Is the suit barred by limitation ? 


No oral evidence was adduced by the parties and the plaintiffs have ms 
‘Exhibits P-1-to P-33 (a) and the ee have marked Exhibits D-1 Dae oT 


Issues 1 and g :—The main point which arises for consideration under these 
two issues is whether the first d t can be held personally liable for the suit 
I . 4 g a : É 


The relevant provisions of section 230 of the Indian Contract Act are these: 
“In the absence of any contract to that effect, an agen t cannot perso 

_ enforce contracts entered into by him on behalf of-his principal, nor is he ies 
bound by them,” S : 
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Such a contract shall be presumed to exist in the following cases:— 


(1) Where the contract is made by an agent for the sale or purchase of goods 
for a merchant resident abroad ? 


While construing the provisions of section 230 aforesaid, a Division Bench of 
eA aaa Mohanakrishnan v. Chimanlal & Co.t, observed as 
OF u aE T EENE the vital words are ‘contracts entered into by him 

on behalf of his principal’. It will be a question of fact in each case, whether 
the contract is between ‘T ig eras here and the foreign principal directly, or 
whether the home agent ae principal has entered into the contract. 
If he has, his nal lability i is ‘exempted under the Sonate principle, unless 

there is a Specific coats of the contract stipulating such a liab 


But such a term of the contract will be presumed to exist, or, in other words, 
will be read into the contract, where the contract is made or entered into by the 
home agent on account of a merchant resident abroad. This term being a presump- 
tion, it is rebuttable, though the mode in which it can be rebutted remains unspeci- 
fic.’ There are two complexities here, which may have to be examined. Firstly, 
are we to assume that, merely because the home tof the foreign principal 
establishes the necessary contracts or is the rite task h which the transaction 
is effected, he enters into a contract himself or on behalf of his principal, within 
the scope of the section ?” 

The learned Judges have furtber observed : 

‘* Confining ourselves, for the moment, to the strict language and import of 
our enacted law (section 230 sub-section (1)), it seems clear that, for the 
liability of the home agent to accrue, it must be shown that he ‘entered into the 
contract by or on behalf of his principal, by signing on behalf of his principal, of 
in some other way proving the fact that the contract was one between the merchant 
here and home agent on behalf of a foreign principal. Where the contract is 
between two principals, in form and substance, the inconvenience of suing 
the foreign principal here, the fact that the merchant ordering the goods mig 
not have looked to the credit or performance of the a ee but of gp 
home t, etc., would be extraneous and irrelevant. a context, section 
230 telf would a not “Pp ane hence the liability aka sub-section (1) of section 
230 would not arise. of course, will be a question of fact in each case’ 


The law is thus clear that an t cannot be bound by a contract catered 
into by him on behalf of his principal, in the a eer hes y provisions in the contract 
to that effect. But the law will presume such a contact in a case where the contract 
is by the agent for the sale of or purchase of goods from a merchant resident abroad. 
The presumption created by section 230 (2) is merely a prima facis one and may be 
rebutted by the language or the provisions of the contract themselves, 

A close scrutiny of the correspondence between the three parties iuter se clearly 
establishes that the first defendant is not a mere broker or intermediary as understood 
in the commercial world. There can be no doubt whatseover that he was acting as 
a representative or as a home agent of the second defendant, the merchant resident 
abroad during the negotiations. 

I am, however, clear that there is no basis for the contention that the suit contract 
was entered into by the first defendant on behalf ofthe second defendant or that the 
plaintiffs looked to the rst defendant also for the performance of the contract. It is 
no doubt seen that the first defendant had at the initial stage negotiated the contract 
with the plaintiffs and had discussions with them on behalf of the second defen- 
dant ; and there are also one or two passages in the first letter Exhibit P-1 between 
the parties which may lend some basis for the contrary view. Exhibit P-1 the co y 
of the letter written by the plaintiffs to the first defendant on 16th January, I 


contains the following passages. 
í “1, ALR. 1960 Mad. 452 at 455, 





es 
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‘* With reference to the telephone conversation the undersigned had with you 
we confirm that we are le to place our orders on you for supply of steel 
plates........ You have agreed to above price and have promised to get 
confirmation from National Steel Corporation before 18th evening.” 


This was however at the preliminary of the negotiation and the subsequent 
ndence leave no doubt in my mind that the suit transaction was merely 

routed through the first defendant and that the contract of sale in question was 
concluded only between the aunn and the second defendant. In Exhibit 
P-2 a letter written by the first defendant to the plaintiffs on goth January, 1964, 
the first defendant had stated that he had cabled the price to the second defendant 
and that the latter had accepted the plaintiff’s order. e first defendant had further 
requested the eee by that letter to intimate to them (the first defendant) the 
exact sizes and quantities required in order to enable them to forward the same to 
their principals. It is also seen that the first defendant had requested the plaintiffs 
to open a letter of credit only in favour of the second defendant, his principals, and 
not in his favour. Exhibit P-g a letter written by the first defendant to the plaintiffs 
on gist January, 1964, has, as an enclosure a cable received by the first defendant 
from the second defendant ; and the cable states that the second defendant had 
accepted the price and had agreed to despatch a portion of the goods by Indian 

and relating to pre-payment of the freight. 


The letter copy (Exhibit P-4) dated 24th January, 1964, written by the plain- 
tiffs to the first defendant shows that the plaintiffs have enclosed along with that 
letter the purchase order Exhibit P-5 and a copy of the conditions Jor the first defen- 
dant’s information and for being fo ed to the second defendant, their principals. The 
plaintiffs have agreed by that letter to open a letter of credit in favour of the second 
defendant against the order and had requested the first defendant to obtain a letter 
of acceptance of the order from the second defendant, their principals... The 
Purchase Order (copy Exhibit P) was addressed by the plaintiffs directly to the 
scond defendant and the plaintiffs had requested the latter to register the order 
and supply the articles and to forward the advance copies of shi ping documents 
directly to them. The annexure to Exhibit P-5 states that the ship (second 
defendant) should intimate to the’ plaintiffs by cable shipment details br insurance 
purposes. 


It is true that the second defendant had, while asking ‘for an extra 
charge of $6.72 per long ton, conveyed the request to the plaintiffs but only 
through the first defendant, the letter. Exhibit P-7 written by the first defen- 
dant to the plaintiffs on roth February, 1964, makes it clear that the first defen- 
dant wanted the plaintiff acceptance in order to enable them to cable to 
the second defendant to go ahead with the execution of the order. When the 
necessary amendments to the letter of credit had been carried out, providing for an 
increase of the extra charges, the plaintiffs while conveying the news to the first 
defendant were particular that the latter should instruct the second defendant about 
the amendments (vide Exhibit P-8 (a)) dated 12th February, 1964, a copy of the letter 
written by the plaintiffs to the Agent, United Bank of India Limited Madras. In 
Exhibit P-g a copy of the letter dated 12th February, 1 written by the first defen: 
dant to the plaintiffs, the first defendant had pointed out to the latter that the 
amendment was uired by the second defendant as their cable and that the 
first defendant had in turn cabled to the second defendant the plaintiff’ t- 
ance of the extra charges. By their letter Exhibit D-2 dated 12th February. 1964) 
the first defendant had conveyed to the second defendant the information that the 
plaintiffs have instructed their bankers to amend the letter of credit. 


Admittedly there is very little direct correspondence between the plaintiffs and 
the second defendant at any stage, but the letters show that the first defendant has 
acted only as a means of communicating the views of the plaintiff and the second 
defendant to each other and that it was only at the last stage when the plaintiff found 
that the second defendant would not Take arrangement for the transhipment of 
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: from Saigon to Madras, that they had thought of looking to the first defendan 
for the suit claim. : 
- ` In Exhibit D-3 a letter dated 12th February, 1964, written by the second defen- 
dant to the first defendant, the former complained that the plaintiffs had not so far 
sent the letter of credit and requested the first defendant to obtain the immediate 
-approval of the plaintiffs for the payment of the extra charges. When the Steamer 
was changed from A/J FAITH to S. S. ANJI. the scond defendant had advised the 
-first defendant by their letter Exhibit D-5 dated 28th February, 1964 to cammunicate 
the news to the plaintiffs. By their letter Exhibit P-10 dated gist March, 1964, 
addressed by the plaintiffs to the first defendant, they had no doubt called for confir- 
-mation from the first defendant that the plates to be supplied against their purchase 
order were actually as their specifications and not as per the tolerence mentioned 
Jn the mill orders, but it is obvious that the confirmation they expected was from the 
second defenant not of the first defendant. On 1oth June, 1964, the second defen- 
‘dant had written a letter Exhibit D-8 to the first defendant requesting the latter to 
assure the plaintiffs that they need not be concerned regarding the tolerance, etc., 
and Exhibit D-9 a letter dated 21st April, 1964, shows that the firt defendant had 
enclosed a copy of the letter Exhibit D-3 to the plaintiffs. f 

We then come to the last stage when the ship Anji did not arrive in the Madras 
Harbour within the time anticipated. The correspondence shows that the plaintiffs 
had expressed their anxiety over the delay in the arrival of the steamship and wanted 
information ‘about the whereabouts of the vessel from the first defendant and that 
subsequently on coming to know that the goods have been off loaded at igon, 
they have been requesting the first defendant to intercede with the second deft t 
‘and to make arrangement for transhipment. By their letter Exhibit P-12 dated 24th 
June, 1964, the plaintiffs have requested the first defendant to take up the matter 
with the second defendant and to let them know the then position of the steamer, 
and Exhibit P-14 a copy of the cable shows that the cable was sent by the plaintiffs to 
the second defendant requesting the latter to contact their local agents at Sai 
and to make arjen for the transhipment immediately. It is significant that 
the plaintiffs look only to the second defendant for transhipment'and not the first 
defendant. Exhibit P-15 a letter written by the plaintiffs to the first defendant on 
goth June, 1964, further shows that the plaintiffs had only requested the first defendant 
to up the matter with the second defendant. By their letter Exhibit P-15 dated 
goth June, 1964, the plaintiffs had requested the first defendant to take immediate 
action with his principals at U.S.A. and arrange to get the materials as early as 

ible. It is by the learned Counsel for the plaintiffs that the, plaintiffs 
have looked to the first defendant for making arrangements for the transhipment but 
then the request contained in the letter taken in conjunction with the o letters 
does not necessarily convey the said impression. The in this letter can only 
mean that the plaintiffs had uested the first defendant to take immediate action 
with the second defendant for the purpose of getting the materials transhipped as 
early as possible. By their letter Exhibit D-12, dated 1st July 1964, the first defen- 
dant had pointed out the difficult position of the plaintiffs because of the non-arrival 
of the goods in time and had pleaded with the second defendant to get into touch 
with the forwarders (Georgelis Lines) and instruct them to see that the materials 
were transhipped by some other vessel immediately from Saigon to Madras, 
. By their letter Exhibit D-13 dated and July, 1964, the second defendant had 
made it clear that it was not possible for them to for the transhipment and 
had-also hinted that it was not also their legal responsibility, The cable Exhibit P-16 
sent by the plaintiffs to the forwarders Georgelis Lines shows that the plaintiffs had 
requested the. map nmn to make arrangements for immediate tranship- 
ment Exhibit D-14 dated grd July, 1964, a letter written by the first defendant shows 
that they had pleaded with the second defendant to make arrangements for the 
transhipment. Exhibit D-15, dated grd July, 1964, is another such reminder, | 
‘The first defendant bas written’ a letter Exhibit E dated 13th July, 1964 
to the plaintiffs enclosing ‘therewith a copy of the létter ibit D-17 written by the 
second defendant te the first defendant and had expressed the hope'that the plaintiffs 
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would be satisfied with the explanation offered by the second defendant for their 
inability to make arrangements for the transhipment. 

It is seen that it was only after the plaintiffs had been obliged to make their own 
arrangements for the transhipment, they had thought of the first defendant as a 
target for recovery of the actual expenses to be incurred by them towards the tran- 
shipment. By their letter Exhibit P-25 dated 17th July, 1964 addressed by the 
plaintiffs to the first defendant, they stated that the first defendant had ted 
the rate of $ 122 9 pe One On son E p puss aaa placea a purchase order on 
the first defendant that the first defendant did not take any steps to tranship the goods 
from Saigon except that of contacting the second defendant, that, as the contract 
was C. and F. Madras it was the first defendant’s sole responsibility to deliver the 
materials at Madras and that any expenses incurred by the plaintiffs in i 
the materials from Saigon to Madras will be to the first defendant’s account. They 
have wound up the letter with the hope that the first defendant would see the reasona- 
‘bleness of the plaintiffs’ claim for the actual expenses and agree to reimburse them with 
the expenses and would not drive them to the necessity of reso ing to legal action. 
It is obvious that they had thought of legal action at this stage and have thought of 
recourse to the first defendant only on legal advice. It is significant that the plain- 
tiffs had so far treated the first defendant only as the home agent of the second 
defendant and had looked only to the second defendant for the performance of the 
‘cont act and for making arrangements for the transhipment of the goods from Saigon 
‘to Madras. I therefore do not attach any significance to this letter, as the claim 
therein against the first defendant had evidently been inspired by legal advice. 


To sum up: The evidence on record conclusively shows that the contract for 
the ply of goods was one between the plaintiffs on the one hand and the second 
-defendant on the other and that the contract was not made by the first defendant on 
‘behalf of the principal. As I have already pointed out, the purchase order Exhibit 
P-5 placed by the plaintiffs constituting the offer was addressed directly to the second 
‘defendant in the latters’ name and the purchase order was accepted directly by th 
second defendant themselves. As per the conditions of the contract, the plaintif 
‘had undertaken to open an irrevocable letter of credit for the purpose of pa t of 
the sale price and indeed o the same only in favour of the second d endant 3 
and the purchase order ibit P-5 shows that it was to the second defendant that 
the plaintiffs looked to for the ormance of the entire contract. The invoices had 
to be made out by the second defendant in the manner set out in the annexure to the 

order and it was the second defendant who had to ship the goods in the 
manner stipulated in the annexure to the purchase order and Pays ocean freight 
and supply the documents mentioned therein to the plaintiffs. e correspondence 
shows that the first defendant had played the role of only a negotiator on behalf 
of the second defendant in t of the contract and have done nothing except 
‘bring the plaintiffs and the second defendant together into the contractual relationship. 
When there was delay in the arrival of the ship, the plaintiffs looked only to the 
second defendant for the transhipment of the goods from Saigon to Madras and not 
‘the first defendant. There is therefore absolutely no basis for upholding the plain- 
tiff’ contention that the contract for the supply of goods was made by the first 
defendant on behalf of the second defendant. It necessarily follows that there is no 
room for invoking any presumption that there was any ‘‘ contract to the contrary ” 
i.e., a contract that the first defendant would be nally answerable for the 
supplies of the goods and would be chases liable for any consequence arising out 
of the breach of the contract. The terms of the contract also exclude by implica- 
tion the personal liability of the first defendant. - 


For the foregoing reasons I find on Issue No. 1 that the first defendant was the 
home t of the second defendant and not merely an intermediary and on Issue 
No. 9 that there is no agreement that the first defendant would be personally bound 


or liable. 
Issus Nos. 3 to 6, 10, 11 and 12: It.is contended on behalf of the plaintiffs that, 
under the terms of the contract, which is admittedly a C. and F contract, the second 
83 
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defendant was bound to bear the f eight charges incurred by the plaintiffs in tran- 
shipping the goods from Saigon to Madras apart from the ficight already paid for 
the carriage from the Port of Baltimore to Madras. According to their learned 
Counsel, it is the duty of the second defendant to deliver the goods at the Port of 
Madras and that, consequently, they must bear all the ocean freight charges in- 
curred for the transhipment of the goods till their delivery at Madras. On the other 
hand, the learned Counsel for the defendants contends that, under the G. and F. con- 
tract the nsibilities of the seller cease with shipment of the goods, the pre-pay- 
ment of the eight and delivery of the bills of lading to the buyer or his agents, that 
on the performance of these three conditions the obligations of the seller under the 
contract had been completely fulfilled, that, on shipment of the goods and the deli- 
very of the bills of lading, the title to the goods passes to the buyer, that the goods 
in the course of transit are at the risk of the buyers and that the sellers will not be 
liable for any charges like additional freight, wharfage, etc. incurred by the buyers 
after shipment. 


The law is clear that it is open to the parties to stipulate any conditions which 
they choose while entering the contract for the sale of the goods, relating to the price, 
the time for its payment, the mode of delivery of the goods, the freight to be paid for 
the transport of the goods by sea, the insurance charges to be borne by the parties 
etc., and like matters. In the present (case the terms of the) contract are not 
elaborately set out anywhere and the contract is described in the purchase order 
as $ 162.80 per long ton O. and F, Madras and the terms thereof are in the purchase 
order. The contracts C. I.and F and C. and F. are well-known in commercial 
circles throughout the world and there is no dispute between the parties as to the 
scope and incidents of these contracts. The American Law as ex in the 
Uniform Commercial Code has set out the scope and incidents of the C I. F and C. 
and F. contracts thus. The terms C. and F. means that the price includes any lump 
sum, the cost of the and the insurance and freight to the named destination. 
The terms C. and F. means that the price so includes cost and freight to the named 
destination. 

Unless otherwise agreed and even though used only in connection with the 
stated price and destination, the term C.I.F. requires the seller at his own expense 
and risk to— 

. (a) put the goods into the possession of a carrier at the port for shipment and 
obtain a negotiable bill or bills of lading covering the entire transportation to the 
named destination : : 
(b) load the and obtain a receipt from the carrier (which may be ob- 
tained in the bill of lading) showing that the freight had been paid or provided for : 
ae) obtain a policy of insurance to cover the goods covered by the bill of lad ~ 
provide for payment of loss to the order of the buyer or for the account of 
whom it may concern: - 
(d) kiek an invoice of the goods and procure any other documents re- 
quired to effect shipment or to comply with the contract ; and 
(s) forward and tender with commercial Konpa all the documents in due 
form and with any indorsement necessary to perfect the buyer’s rights. 
Unless otherwise agreed, the term C. and F. has the same effect and imposes 
the seller the same obligations and risks as a C.I.F. contract except the obliga- 
tion as to insurance. 

Under the C.I.F. or O. and F. contracts, unless otherwise agreed, the buyer must 
make ip loan against tender of the required documents and the seller may not ten- 
der nor the buyer demand delivery of the goods in substitution of the documents. 

The C.and F. contract is not a destination but a shipment contract with risk of 
subsequent loss or damage to the goods passing to the buyer with risk of subsequent 
loss or damage to the goods passing to the buyer upon shipment if the seller has pro- 
perly performed all his obligations with t to the . Delivery to the carrier 
js delivery to the buyer for purposes of risk and title. Delivery of possession of the 
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goods is accomplished by -delivery of the bill of lading and upon tender of the 
required documents the b must pay the agreed price without awaiting the 
arrival of the goods and if they have been lost or damaged after proper shipment he 
must seek bis remedy against the carrier or insurer. 


In Madsironso Do Brazil SJA v. Stulman Earick Lumber Co.1, (Circuit Court 
of Appeals ənd Cire it) a Bench of three Circuit Judges of American have set out 
the meaning and scope of G and F. contracts n the following manner: 


“The term ‘‘C, and F.” means that the price includes in a lump sum ‘ cost’ 
and ‘freight’ to the named destination. The term ‘G. and F.’ thus either requires 
the seller to pre-pay the freight or permits the buyer after having paid the actual 
charges to deduct them from the price, in either case putting the seller under an 
ultimate obligation to pay for the transportation. Commercial usage, i 
by the Courts and text writers, is that under a G, and F. contract, the seller 
fulfils his duty on shipment of the goods, and that the risk thereafter is on the 
buyer unless other terms of the contract indicate a contrary intention. 


Indeed, here the necessary inference is the same as that for a C.I.F. contract, 
since the documents showed that insurance was to be effected by the buyer. 
Hence the risk during transit is upon the buyer, thus indicating an intention that 
title is to pass upon shipment and, as in the C.I.F. contracts, requiring delivery 
to a carrier only.” 

To the same effect is another American decision Amco Transworll, Inc. v. MIV. 
Bambi*, It is repeated that under a C. and F. contract the seller fulfils his duty by 
delivery of the goods to the carrier and the prepayment of the freight charges. 
After delivery and payment of the charges, title to the goods passes to the purchaser 
and the risk of loss is on him. f 

In Phoenix Mills Lid. v. M. H. Pinshao & Co, 3, Chagla, J., had observed 
that, under a C.I.F. contract, the seller can give symbolical delivery of the goods, 
by tendering to the buyer three documents, viz., a bill of lading, an invoice, and a 
policy of insurance. In law the tendering of these documents is tantamount to 
giving delivery of the goods covered by these documents and the buyer is bound to 
accept these documents and pay the price. The observations of Chagla, J. are 
based upon the decision n Biddell Brothers v. E. Clemons Horst & Co.*, In that 
case, the decision of the trial judge Hamilton, was, by a majority of the Court of 
A | sar reversed, Kennedy, L.J., dissenting, but was finally approved by the House 
of rds in Æ. Clemsns Horst Com v. Biddell Brothers’. e House of Lords 
reversed the decision of the Court of Appeal and upheld the view of Hamilton, J. 
that the sellers were entitled to payment upon shipping the goods and tendering to 
the buyer the bill of lading and insurance policy. ‘The House of Lords had observed: 

“ Delivery of the bill of lading when the goods are at sea can be treated as 
delivery of the themselves, this law being so old that I think it is quite 
unnecessary to refer to authority for it.” 


The House of Lords have also observed that the dissenting Judgment of Kennedy 
L.J. in the Court of Appeal was remarkable and illuminating the whole field of con- 
troversy, The reasons underlying the view that tender of the bill of lading and their 
acceptance by the buyers would be tantamount to delivery of the goods ina C.I.F. 
contract are ably summarised by Kennedy, L.J., in B Brothers v. E. Clemens 
Horst & Co.4, thus: 


“ The meaning of delivery under the (English) Sale of Goods Act is defined 
by section 62 to be voluntary transfer of possession from one person to another. 
Such delivery may be either actual or contractive and, and as Bowen, L.J. has 
pronounced, in the case of see-borne goods, the delivery of the bill of lading operates 
as a symbolical delivery of the goods. The bill of lading in law and in fact 





1. 147 F 2 d. 399 3 AIR 1946 Bom 469. 
2 Uutsi S:ates D strict Court, SD. Taxes 4. L.R. (1911) 1 KB 214. 
August 9, 1966—257 F (Supp). 215. 5. L-R, (1912) AC. 18. 
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represents the goods and possession of the bill of lading places the goods at the 
disposal of the purchaser.” 


It is thus clear there is no divergence between the Indian Law and the American 
and British Laws on this subject; and the law in India is as defined in incoterms. 
The learned Counsel for the plaintiffs Sri V. K. Thiruvenkatachariar is not in a 
position to challenge the pan les laid down by these authorities regarding the 
meaning, scope and effect of the G. and F. contract, and I am clear that the principles 
underlying the C and F, contract will not lend any support to the plaintiff’s claim 
for the fresh shipment other occasioned by the defendants. It is true that 
the second defendant had und: en as part of the bargain, to pay the entire freight 
payable for the transport of the goods on sea from Baltimore to Madras; 
but he admittedly paid the due once. The claim for a payment over again 
will arise only when the contract lays upon him an absolute obligation to deliver 
possession of the goods to the plaintiffs at the port of Madras. No doubt, under 
-every contract of sale, a seller has got an obligation to delivery Pan of the goods 
to the buyer; but delivery of possession under the Indian Contract Act may be 
actual or constructive; and the proposition that under the C.I.F. contract as well 
as under the C. and F. contract delivery of the bill of lading to the buyer would be 
tantamount to delivery of the goods to him is well established and is not challenged. 
-C.I.F. and C. and F. contracts are well known in commercial circles; and their mean- 
ing and import were not o to any doubtful construction so far. The plaintiffs 
had with open eyes ent into a C and F contract as understood in commercial 
-circles and it is now two late for them to contend that the defendants promised to 
«deliver physical possession of the goods at the Madras Port. 


It is usual for the parties enterin> into a contract for the purchase of goods from 
abroad to effect insurance over the goods for the purpose of covering loss or 
-during transit across the seas; and it is usual in C.I. and F. contract to undertake at 
his costs the liability for insuring the safety of the goods during the transit across 
the seas for the benefit of the buyer. In the present instance the plaintiffs have, 
however, undertaken the insurance liability on their own. shoulders clearly indicating 
thereby that the risk during the transit is pae them as buyer and also indicating 
-a further intention that title will pass upon shipment, requiring delivery only to the 
-carrier. If the intention of the parties was that deli had to be made at the 
Madras Port Trust the second defendant as the seller would have taken the risk duri 
the voyage by effecting an insurance in their own favour. The plaintiffs woul 
-also, in such an event, have not taken a letter of credit authorising the American 
Bank to pay the price to the second defendant in America on delivery of the bill 
-of lading and would have normally deferred payment till the goods were delivered. 


The crucial question is whether the parties intended that the second defendant 
(the ore. had undertaken to deliver physical possession of goods at the Madras 
ort and I have no doubt in my mind that the answer must be a clear ‘no’. As 
I have already observed, the plain STOR eE the contract by 
-adopting the well known and recognised form C. and F. it is not suggested that 
hey wee not aware of the meaning, ae pe conditions and terms of the con- 
tract which goes under the appellation G and F. contract. There is nothing in the 
-evidence to indicate that the parties intended to depart from the well-known rule 
that, in such contracts that the delivery of the goon contemplated was constructive 
delivery or as it is called symbolical delivery of the goods by deli of the bill of 
lading to the buyers. In the absence of any evidence to indicate t the parties 
had contemplated physical as opposed to constructive delivery of the goods, it is 
-clear that`the second defendant i hie that is a under the contract in 
-question by shipping the goods properly by payment of the normal freight charges 
aa by delivery of the bill of lading and other connected documents to the American 
Bank. 


Though Issues Nos. 5 and 6 which have been raised at the instance of the 
plaintiffs involve the question whether the Georgelis Lines Inc., the carriers who 
aassued the bill of lading and the American Bank which received the bill of lading from 
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the second defendant are the agents of the plaintiffs, but no were advanced. 
by the learned Counsel for the plaintiffs on these issues. American Bank had 
issued the letter of credit only on behalf of the plaintiffs and it is evident that the 
bank had received the bill of lading from the second defendant as of the duty 
when paying the money to the second defendant on behalf of the plaintiffs. There 
can therefore be no doubt that the American Bank had acted as the agent of the 
Sem in receiving the bill of lading from the second defendant and it necessarily 
lows that the delivery by the second defendant of the bill of lading to the American. 
Bank would constitute delivery of the goods as understood by the Indian Contract 
Act to the plaintiffs. A bill of lading is a shipmaster’s detailed receipt to the con- 
signor and it necessarily follows that Georgelis Lines Inc. had acted on their own, 
not as the agent of either the plaintiffs or the second defendant when they issued the 
bill of lading in the first instance to the second defendant. There is no clear 
evidence as to who delivered the bill of lading to the carrier before actual sailing 
but in the absence of any evidence it can be easily presumed that the American Bank 
which had received the bill of lading from the second defendant at the time of pay- 
ment should have delivered the bill of lading to the carrier subsequently. The 
receipt of the bill of lading by the Georgelis Lines Inc., should therefore have been 
only as the agent of the plaintiffs and not as the agent of the second defendant. There 
is therefore no difficulty in concluding that the delivery of the bill of lading by the 
defendant to the American Bank would amount to delivery of the goods to the 
A further contention had been raised by the. defendants that the insolvency of 

the carrier was not in the contemplation of the parties at the time of the formation 
of the contract and had not been provided for in the contract and that the second 
defendant is not therefore bound to pay the extra shipment charges. I am inclined 
to accept the contention. I have already held that title to the had passed 
to the plaintiffs upon the second defendant delivering the bill of lading and other 
documents to the American Bank which had acted as the agent of the plaintiffs 
and that the second defendant had performed all their obligations under the contract 
by putting the goods on board the ship, by paying the freight for the transport of 
the goods and by delivering the bill of lading to the American Bank; and I have also 
indicated that the intiffs had undertaken the task of insuring the safety of the 
during the transit across the seas. It is therefore obvious that the second 
efendant is not answerable for any loss or damage to the or for the freight or 
other charges paid by the plainies after tho dap had lek r the Port of Baltimore. 


It is urged on behalf of the plaintiffs that, in a case of this kind where both the 
plaintiffs and the defendants are free from blame, equity demands that the second 
defendant who had under the contract agreed to meet the freight charges should 
meet also the extra which the plaintiffs had been forced to pay owing to 
circumstances beyond their control and not contemplated by the parties. Reference 
is made to the doctrine of equity enunciated in the well-known English decision 
in Lackbarrow v. Masont, which is to the following effect. ‘‘ Where one of the innocent 
parties must suffer by the act of a third party, i who enabled such third person to 
occasion, the loss must sustain it.’ This doctrine had been severely criticised in 
some of the subsequent lish decisions and Lord Lindley had: observed in 
Farquherson & Co. v. King V Co.*, that the dictum of Ashhurst, J., was too wide. The 
doctrine is really based upon estoppel and Lord Summer has, in Jonss Limited v. 
Waring ® Gillow Lid.*, put the principle of estoppel as depending upon a duty. 
The Privy Council has, in Mercantile Bank of India Lid. v. Central Bank of India Lid. 
had stated that the decision in Lickbarrow v. Mason!, was on the face of it, unsafe 
to follow and had laid down the true rule that estoppel is based on the existence of 
duty which the n estopped is owing to the person led into wrong belief or to 
the general public of whom the m is one and that there is a breach of duty if 
the party estopped has not used due precautions to avert the risk. 


1. (1787) 2 Tem Rep 60. 4. (1938) I MLJ 268: LR. 651A 75: 
2. So AC. 325. ILR (1938) Mad 360 :A.IR 193g P.C. 52. 
3. AC. 670. 
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The question for consideration is whether the second defendant had enabled 
the carrier to cause the loss sustained by the plaintiffs in transhipping the goods 
from Saigon to Madras. It is not disputed that it is the second defendant who had 
chosen the carriers Anji for taepa tiog the and that the carrier had subse- 
quently become bankrupt, resulti of the vessel at Saigon by the Govern- 
ment of United States and the o; Joao of the therefrom. It is said on 
behalf of the plaintiffs that, by choosing the carrier, the second defendant 
was responsible for the loss ‘sustained by the plaintiffs. I am unable to subscribe 
to this contention. It is true that the second defendant, having undertaken the 
responsibility of shipping the goods was under a legal obligation to choose a carrier 
who would be in a position to transport the goods from Baltimore to Madras 
without any oped rent: | but there is no material on record for charging the second 
defendant with negligence in their choice of the carrier. It is not anybody’s case 
that the carrier was pt on the date when the second defendant entered into 
the contract of a freight sent with the carrier. Nor is there any shred of evidence for 
supporting the contention that the second defendant, could, by the exercise of due 
care and attention, have discovered before the shipment, that the carrier was in 
an unsound financial condition and was about to turn bankrupt. It is not alleged 
that there was even a rumour about the bad plight of the carrier, It is impossible 
to say on the evidence available that the second defendant and, in choosing the 
carrier, acted negligently and that they had, by his negligence brought -about the 
loss. - 


Accordingly I find on Issue No. g that all the title in the goods had passed to 
the plaintiffs (the buyers) on the tender of the shipping documents to the buyer and 
on acceptance of the same, I find on Issue No. 4 that the second defendant had 
performed all his obligations under the contract in having shipped the and 
that all the risk attending the goods after they passed the ship’s rails at the Baltimore 
the port of shipment should be borne ear plaintiffs, the . I find on Issue 
No. 5 that the American Bank was in the agent of the plaintiffs and that the 
second defendant had performed all their obligations by over the said bill 
ea to the said bank. I find on Issue No. a iat th Gerdi Lines toes who 

bill of were not the t of the plaintiff’ when they issued the 
bill T lading but that delivery of the bill of lading to the ship should be deemed to 
be delivery to the chine T I find on Issue No. 10 that once the second defendant 
had delivered the shipping documents to the plaintiffs and once the plaintiffs have 
accepted the same, the second defendant had fully performed their obligations. 
I find on Issue No. 11 that the terms of the contract do not show that the parties 
agreed to be bound by any situation, namely, the insolvency of the carrier. I find 
on Issue No. 12 that the defendants have no responsibility to bear the extra freight 
and other charges and that the plaintiffs have to bear the same. 


On Issue No. 2 no arguments were advanced by both the learned Counsel and 
in view of my find that the Indian Law on the subject is identical with the law pre- 
vailing in the United States, it is unnecessary for the purpose of this case to give a 
definite finding as to whether the law in the United States will prevail in the present 
instance, because the second defendant is a subject of the United States. 


Issus No. 14.—-No arguments were addressed by the learned Counsel for the 
defendants on the plea of limitation and I accordingly answer the issue in the nega- 
tive and hold that the suit is not barred by limitation. 


Issus No. 8.—The question involved in this issue is whether the suit is not main- 
tainable in India against the second defendant in its firm name. Here again no 
arguments were advanced by the learned Counsel for the defendants on this issue 
and I accordingly hold that ihe suit as framed is maintainable in India against the 
second defendant in its firm name. 


Issus No. 13.—This issue is evidently based on the misconception that the plain- 
tiffs have claimed interest before the date of plaint on the extra charges which con- 
stitute the basis of the suit claim. The plaint clearly shows that the plaintiffs have 
given up their claim for interest before the date of plaint. It cannot be disputed 
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that the plaintiffs will be entitled to interest at 6 per cent. per annum on the suit 
claim from the date of plaint, if the suit claim is decreed. This issue is answered 
accordingly, 

Issue No. 7.—The point for consideration is whether this Court has jurisdiction 
to try the suit. - The second defendant is admittedly a foreign company carrying 
on business and having its office in the United States of America and is not in the 
usual course liable to the jurisdiction of the Madras High Court: butit is well- 
settled international law that, where a foreign company had chosen to appear 
before the Court of another Country and also to plead on the merits of the case, the 
foreign company must be deemed to have voluntarily submitted to the jurisdiction 
of this Court, though the company had also raised a plea that the Court had no 
jurisdiction to entertain the suit against it. Venkataraman, J., has, in Anant Narayan v. 
Massey Ferguson Lid.t, had affirmed the said principle and had elaborately set out 
the relevant from the text books Private International Law by Cheshire 
and Dicey’s Conflict of Laws and the various decisions both English and Indian on 
this aspect. Dicey has stated at 171 of his book that the Court has jurisdiction 


Krishna Patier?, Admittedly, in the t instance, the second defendant had 
appeared before this Court and pleaded oñ the merits and there is therefore no 
substance in the issue that this Court has no jurisdiction to entertain the suit. The 
issue is answered accordingly. 

In the result, the suit is dismissed with costs one set. : 
V.M.K. — Answered accordingly. 
IN THE HIGH QOURT OF JUDICATURE AT MADRAS. 

Present :—Mnr. JosrToe G. RAMANUJAM. 


Mohammed Hussain . Petitioner* 
v. 

Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 18—Scope— 
Civil Court to execute an order of eviction as if it were a decree passed by that Court— 
Civil Court acting under section 18, if could order restitution invoking its inherent powers 
under section 151 of the Civil Procedure Code—Civil Procedure Code (V of 1908), 
sections 144 and 151. . 
The principle that statutory tribunals are bound by the provisions of the statute 

that they cannot act outside the Act and that they had no inherent powers to order 
restitution, does not apply to the facts of the present case where the eviction order 
had been executed by a civil Court under the provisions of section 18 of the Madras 
Buildings and Rent Control) Act, which enable the civil Court to execute 
an order of eviction as ifit were a decree passed by that Court. Since the eviction 
order is treated as a decree of Court and taken to a civil Court for execution as per 
section 18, such proceedings will be governed by the provisions of the Code of Civil 
Procedure, relating to execution of decrees so eed as the provisions of the Rent 
Control Act did not modify or restrict the power of the civil Court under the Gode, 
It is well-established that an application for restitution is treated as an gi sara 
for execution. Unlike under the Madras Act (XXV of 1955) the order of eviction 
under Rent Control Act has been ifically made executable only in a 

civil Court and there is no prdévision in the Act (XVIII of 1960) itself 
ET ne 


———_——— 
1. (1965) 1 Comp. LJ. 269 : (1965) 1 M.L J. oe (1916) 30 M.L J. 148 : LL R 39 Mad. 
350, - . 


2. (1914) LLR 37 Mad. 163. 
* C. R. P. Nos. 92 and 93 of 1970. 3rd September, 1970. 
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` curtailing or modifying its ers under the Code in matters of execution.. 
Therefore, it has to be beld that the lower Court (i.e., the executing Court) had 
the power to order restitution under its inherent powers and direct redelivery 
under section 144 of the Code of Civil Procedure. 


Petitions under section 25 of Act (IX of 1887) praying the High Court to revise 
the order of the City Civil Court (VIII the Assistant Judge) Madras dated 10th 
October, 1969 and made in E.A, No. 1126 of 1968 in H.R.C. No. 1894 of 1967 and 
E.A. No. 197 of 1969 in H.R.C. No. 1894 of 1967 respectively. 


N. Sivamani, N. Krishna Mitra and V. Narayanaswamy, for Petitioner. 


N. Subramania Aypar, A. Subramania Appar and S.V. Vemugopalachari, for Respon- 
dent. 


The Court delivered the following 


Jupomant :—The above two revisions arise out of two applications filed by the 
respondent herein, one E.A. No. 1126 of 1968 for redelivery of possession of a house 
from which the respondent was evicted by the Court and the other Ee] of 
1969 for recovery of damages or meme profits, The circumstances under which the 
-above two revisions came to be filed by the petitioner are these : 3 


The respondent was a tenant under the petitioner herein. The petitioner filed. 
an eviction petition in H.R.C. No. 1894 of 1567 on the ground of wilful default 
by the respondent in payment of the rents. ere Was an ex parie order of eviction. 
on 7th August, 1967. The respondent filed I.A. No. 880 of 1967 for setting aside 
the said ex parte order. The Rent Controller passed a conditional order setting 
aside the ex parte order of eviction but as the conditions were not complied with, 
the said application was dismissed on gth November, 1967. ‘Thereafter, in execu- 
tion of the ex parte order of eviction, the petitioner got delivery of the property throu 
the City Civil Court at Madras on 14th November, 1¢67 in E.P. No. r001 of 1967. 
The ndent filed an appeal, H.R.A. No. 358 of 1967 against the conditicns 
im in I.A. No. 880 of 1567.5y the Rent Controller for setting aside the eviction. 
order and the said appeal was allowed on 16th November, 1968. As a result of the 
apperete order, the ex parte order of eviction stood set aside. The respondent there- 

er filed E.A.No. 51 of 1968 in the executing Court for redelivery of possession by way 
of restitution. But in the meanwhile, the petitioner filed C.R.P. No. 298 of 1968 
in this Court against the order in H.R-A.No. 958 of 1967 and got interim stay, as a 
result of which E.A. No. 51 of 1g68 was closed by the executing Court. Ultimately 
C.R.P. No. 298 of 1¢68 was dismissed on 15th March, 1968 with a di ection to dispose 
of the eviction petition within two months and not to disturb possession of the new 
tenants inducted by the petitioner in the meanwhile till the disposal of the eviction. 
aes H.R.C. No. 1894 of 1967 was actually disposed of on merits on goth Decem- 

> 1968 directing the parties to establish their rightima civil suit as it was found that 
there was a prima facis dispute between the parties as regards the title to the properties 
The petitioner filed an appeal against that order in H.R-A. No. 264 of 1968, but 
without success. He also filed C.R.P.No. 762 of 1968 in this Court against the 
appellate order in H.R.A. No. 264 of 1968 but the same was also dismissed on 4th 
June, 1969. He thereafter filed O.S. No. 6369 of 1¢68 to establish his title to the 
property in pursuance to the order in H.R.C.No. 1894 of 1967 and obtained an 
interim. injunction in I.A.No. 18525 of 1ç69 which was later on 19th August, 1969. 
It is under these circumstances the respondent filed E.A.No. 1126 of 1968 for redeli- 
very, and E.A_No. 197 of 1969 for damages or mesne profits, invoking the provisions 
of sections 144 and 1 of the Code of Civil Procedure. The lower Court by its 
common order not only directed redelivery of possession but also ordered payment 
of mesne profits at the rate of Rs. 100 per month from goth October, 1968 till the 
date of redelivery. €.R.P.No. 92 of 1970 is against the order in the first applica- 
tion and C.R.P.No. 93 of 1970 is against the order in the second application. 


The learned Counsel for the petitioner in both the cases contended that an 
application for redelivery either under section 144 of the Code of Civil Procedure, 
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or under the inherent powers of the Court cannot be maintained, and that the mesne 
profits awarded by the lower Court had no basis at all. 


As the first contention relating to the maintainability of the applica-- 
tion for redelivery, the learned Counsel referred to the decision in C.R.P. No. 967 of 
1968 where Ramaprasada Rao, J., had held that in the absence of an ess provi- 
sion or a provision by necessary intendment which would enable a civil Court to 
direct redelivery, the Court acting under section 18 of the Madras Buildings (Lease 
and Rent Control) Act, (hereinafter called the Rent Control Act) did not possess 
such power. 'The facts in that case are practically the same as in this case. There 
was an ax parte order of eviction and pursuant thereto the landlord took possession. 
of the pro and -the tenant, after succeeding in having the sx parts order set 
aside, applied to the Court for redelivery under section 144 of the Code of Civil 
Procedure and the Court directed redelivery. That order was set aside by 
Ramaprarada Rao, J., accepting the contention of the petitioner (landlord) that the 
Legislature not having chosen to provide for such a situation, the Court acting under 
section 18, cannot order restitution invoking the power under section 144. The 
learned Judge has referred to the decision of a Division Bench ofthis Gourt im 
Mayilsami Gcunder v. Rammoorthi1, in support of his view. Mayilsami Gounder v. 
Rammoorthi!, arose under the Madras Cultivating Tenants Protection Act of 1955. 
and there, while considering the scope of the power under section 4 E of tbe said Act, 

the learned Chief Justice speaking for tbe Bench had expressed that unlike Courts 
of law which would have inherent powers, although there is no specific enabling 
statutory provision, the position of statutory bodies entrusted with specific powers 
is entirely different, that the powers of such a statutory body are entirely limited 
and controlled by the statute which confers them, that it cannot act outside the limits 
of the statute creating it and that it is another matter ifon a construction ofa statutory 
provision an inference therefrom can be made of an ancillary or necessary powet 
to execute the main purpose covered by the statute but that such a principle will be 
inapplicable to construction of section 4 (5) of the Act. The question that arose for 
decision in that case was whether the Revenue Divisional Officer acting under 
section 4 (5) of the said Act had jurisdiction 10 order restoration im case the order 
of eviction in execution ofwhich possession was delivered was reversed by the appel- 
late Court. 

In similar circumstances, Alagiriswami, J., in Raso Moopanar w. Ramamurthy Iper*, 
had taken the view that because, as would be obvious from the Act, the Legislature 
was 80 particular about protecting the rights of cultivating tenants, it would be reason- 
able to infer that it did not intend that a cultivating tenant who had been evicted 
from his holdingin pursuance ofan order of eviction which is subsequently found to 
be wrong, should be left helpless without any remedy to get possession of the holding 
from which he has been so evicted. ‘The said view was not accepted by the Division 

. Bench as in its view there is an express limitation upon the scope of the power con- 
ferred by section 4 (5) of the Madras Act XXV of 1955 and notwithstanding the 
express exclusion of a case of eviction under section g (4) the Court cannot impute an 
intention on the part of the Legislature so as to enable the Court to infer an inherent 
power to put the tenant in possession who has been evicted in execution of an order 
under section 3 (4) of the Act. Ultimately the Bench concluded by saying : 


“ It may be unfortunate that notwithstanding the reversal of the eviction order 
the tentant is unable to get restoration. But, it is for the Legislature to provide for 
the situation.” . 

As against this, the learned Counsel for the respondent brings to my notice a deci- 
sion in Thangaswamy Chettiar v. Bapoo Sahib, where Horwill and Balakrishna Ayyar, JJ. 
had dealt with the identical question as the ons arising in this case and had held tha 
an application for restitution is an application for execution, that once execution 





1. (1970)1 MLJ 606. Mad. 571. 
2. (1967) 1 MLJ. 257 : ILR (1968) 3. (1949) 2 M.L J. 699. 
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proceedings under the Rent Control Act are placed in the hands of ordinary Courts, 
all the provisions of the Code of Civil ure, relating to execution would apply 
mutatis mutandis so far as the machinery set up by that Act and provisions thereof 

it, that the Courts will not permit a suitor to suffer by reason ofa wrong order 
it has made and when once the error is discovered it will, as far as possible, put him 
in the position which he would have occupied if the order had not been made, and 
that the right to restitution is not derived from section 144 of the Code of Civil Pro- 
cedure, which only prescribed the method of enforcing that right. There the learned 
Judges have cited with approval the following passage from the decision in 
Birendranath Basu Thakur w. Surendrakumar Basu Ez 


“ The power of a Court to direct restitution is inherent in the Gourt itself. It 
rests on the princlple that a Court of justice is under a duty to repair the injury 
‚done to a party by its act : Bodger v. The Compotoir D’ Escomptede Paris*, and Jai 
Barham v. Kedar Nath Marwari’. The right of a party to have restitution and the 
duty of the Court to give him restitution do not rest on the provision of section 144 
of the Civil Procedure Code, which defines the procedure only in one class of cases 
requiring restitution by enacting that the application for restitution is to be made 
in the Court of first instance.” 


The ratio of the decision in Thangaswami Chettiar v. Bapoo Sahib‘, is based on the well- 
known principle that once a matter comes before a regular civil Court, its further 
course will be ed by the provisions of the Code and all the ordinary incidents 
of procedure of that Court will apply to that matter, as also the fact that an applica- 
tion for restitution is treated as an application for execution of a decree and is govern- 
ed by Article 182 of the Limitation Act. 


. In Narayanaswami v. Renuka Devi®, another Division Bench of this Court consist- 
ing of Balakrishna Ayyar and Subramanyam, JJ. had also take the view that though a 
Rent Controller who passed an order of eviction under section 7 of the Madras Build- 
ings (Lease and Rent Control) Act, 1949 is not a civil Court, when once such an order 
is before a civil Court in execution, the provisions of the Code of Civil Procedure 
relating to execution would apply to such proceedings in execution except to the 
extent to which such procedure is modified by any express provisions of the Rent 
Control Act, and that a suit to set aside a summary order in execution under that 
Act was maintamable under Order 21, rule 103 of the Code. j 


The learned. Counsel for the respondent also contends that even if section 144 of 
the Code cannot be invoked in this case, he is entitled to invoke the inherent power 
of the Court for correcting its own error and in support of that proposition he referred 
to a decision of the Calcutta High Court in A. Mullick v. Samsher Ali®. In that case 
there was an order for ejectment by the trial authority under the West Bengal Land 
Reforms Act, 1955 and the appellate authority reversed it and sent the matter back 
to the trial authority for rehearing. But in the meantime, the owner got possession 
of the property in execution of the order of ejectment. The order in ejectment 
having been set aside, the opposite party claimed restitution and the question was 
to which authority should the opposite party apply for such restitution, and the Court 
held that the executing authority had the power to direct restitution. The learned 
Judge had observed : 


“ Every Court has an inherent power to repair the injury made to a party by 
its act and it is the executing Court which has done the injury by executing an 
order of the trial authority which has subsequently been found to be wrong and in 
that view of the matter, the executing authority has the inherent power to remedy 
the wrong committed by itself. Therefore, the executing authority is the proper 
authority where the application for restitution should be made.” 





1, LIR- (1940) 1 Cal. 486. ; 4. (1949) 2 MLJ. . 
2. L.R. (1871) 3 P.C. 465. 5. IL.R. (1960) Mad. 512: (1960) 2 M.LJ. 
A a ) 44 MLJ. 735: (1922) LR. 49 318. 


6. (1962) 66 C.W.N. 1068. 
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ae area Comae any to the fliiig page kom, De oe ie 
Judicial Committee in Jai. Barham v. Kedar Nath Marwari}: 


ù Thé right of a party to have restitution and the duty of the Court to give him 
restitution do not rest on the provision of section 144 of the Code of Civil Procedure, 
which defines the procedure only in one class of cases requiring restitution.’ 


in support of his plea that the Court has got inherent power to direct redeli 

My attention was also invited to another decision of Ramaprasada Rao, Je. am 

Ramaswamy Iyer v. Ramakrishnayya*, wherein it has been laid down that the 

in execution of the order of ‘eviction passed under the Rent Control Act, once initiated 
before the civil-Court under section 18 of the said Act, are controlled by the provi- 
sions of the Limitation Act.’ 


On a due consideration of the rival contentions of the pata on this point, 
I am inclined to follow the decision of the Bench in Thangaswamy Chettiar v. Bapoo 
Sakib?. With due respect I cannot accept the contrary view taken by my learned 
brother, Ramaprasada Rao, J., in C.R.P.No. 967 of 1968 rel on the decision of 
the Division Bench in Ma | Gounder v. Rammoorthi*, pte: era the pone 
of the Revenue Divisi Officer, an authority constituted under the Madras Act 
XXV of 1955, to order restitution and held that he had no such power for the reason 
that he is bound by the provisions of the statute, that he cannot act outside the Act 
and that statutory Tribunals had no inherent powers to order restitution. I am notin a 
Pee to apply ly the principle of that decision dealing with the powers of statutory 
e facts of the present case where the eviction order had been executed 
ty E l Goer ter de Sorina. of conc a ob ts Madras Built (Lease 
and Rent Control) Act, which enables the civil Court to execute an order of eviction 
as if it were a decree passed by that Court. Once the eviction order is treated as a 
decree of Court and taken to a civil Court for execution as per section 18, such 
proceedings will be governed by the provisions of the Code of Civil Procedure,relating 
to execution of decrees so long as the provisions of the Rent Control Act did not 
modify or restrict the power of the civil Gourt under the Code. It is well established 
that an application for restitution is treated as an application for execution. Unlike 
under the Madras Act XXV of 1955 the order of eviction passed under the Rent 
Control Act has been specifically made executable only in a civil Court and there is 
no provision in the Act itself curtailing or modifying its powers under the Code in 
matters of execution. It is because of this special feature by which an order of evic- 
tion is brought before a regular Court for execution, Ramapragada Rao, J., had 
held in Ramaswamy Iyer v. Ramakrisknayya*, that the provisions of the Limitation Act 
would become applicable to the procetne for eviction arising under the Rent 
Control Act. is also the view taken by the Division in aswamy 
Chettiar v. Bapoo Sakib?. But I find that the said Bench decision was not brought 
to the notice of Ramaprasada Rao, J., in C.R-P.No. 967 of 1968. I therefore hold 
that the lower Court had the power to order restitution under its inherent powers and 
direct redelivery under section 144 of the Code of Civil Procedure, following the 
decision in Thangaswamy Chettiar v. Bapoo Sahib*. 


As regards the question whether the lower Court was justified in directing the 
poo of damages at the rate of Rs. 100 per month from 30th October, 1968, the 
earned Counsel for the petitioner states that the lower Court has fixed the mene 
pons at the rate of Rs. 100 per month taking the rent paid by the new tenant who 

occupied the premises subsequent to the petitioner taking delivery of the property 
and that such basis is wrong. It is pointed out that me dea or meme profits 
would be the loss that the respondent sustained as a result of the execution of the 
order ofeviction. Itis admitted by the respondent (tenant) that he was paying a 
sum of Rs. 70 per month before he was evicted it has been averred by him in 
his application that he has been paying a sum of Rs. 125 per mensem for the alternate 





Pe 1. ee LR. Wie? eee 44 M.LJ. 735. 3. oO 2 MLJ. 699. 
2 (1969) 2 M.LJ. 272. 4. (19702) 1M.LJ. 6.. 
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accommodation, which fact has not been denied by the petitinoer. From the above 
-i the rentals, it is seen that the petitioner has been profited to the extent 
of only Rs. 30 per month as he is receiving a sum of Rs. 100 per month from the new 
tenant as against Rs. 70 he was receiving from the respondent. ‘The petitioner’s 
learned Counsel says that if at all the petitioner may be asked to disgorge thè addi 
tional amount received by him at the rate of Rs. 30 a month, but that he ahould not 
be asked to pay Rs. 100 per month ignoring the fact that the respondent was paying 
Rs. 70 per month for his coccupation. Though I agree with the learned Counsel for 
the tioner that the fixation of damages at Rs. 100 per month cannot be sustained 
in the circumstances of this case, I do not think the excess amount of Rs. 30 per 
month which he had collected in excess of the rent of Rs. 70 a month paid by. the 
respondent at the time of eviction, should form the basis for fixing the quantum of 
damages. The basis for fixing the damages in this case should be the loss suffered 
by the respondent. The respondent has been made to pay a sum of Rs. 120 per 
month for the alternate premises as against Rs. 70 which he was paying before he 
was evicted from the premises in question, the e the respondent is suffering 
as a result of the eviction has to be taken as Rs. 50 per month and the damages have 
to be worked out only on that basis. I therefore modify the order of the lower Court 
in this respect and direct the petitioner to pay meme profits at the rate of Rs,’ 50- 
er month from 30th October, 1968 till the date of delivery." But this Judgment will 
without prejudice to the contentions of either parties in O.S.No. 6369 of 1968 on. 
the file of the City Civil Court, Madras and in the nterlocufory applications therein. 


In the result, Civil Revision Petition No. 92 of 1970 is dismissed, ard Civil 
Revision: Petition No. 93 of 1970 is partly alowed, There will be no orders as to 
costs. s 


V.M.K. — Ordered accordingly - 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justiag N. Kemenaswamy REDDY. 
Nattayyan, In re .. Accused* 


Criminal Procedure Code (V of 1898), section 255-A—-Warrant case—Award 
of enhanced sentence for previous convichon—Magistrats, if should frams a charge under 
section 75, Indian Penal Cods—Ctrcumstances to be taken into consideration in awarding 
deterrent sentence. f 

Indian Evidence Act (I of 1872), section 54. 


Tt is clear from section 255-A of the Criminal Procedure Code, that the 
Magistrate after convicting the accused may frame a charge under section 75 of 
the Indian Penal Code, obviously for the purpose of imposing enhanced sentence, 
Enhanced sentence must be taken to mean not merely the sentence over and above 
the maximum sentence provided for a icular offence but also a deterrent 
sentence even within the range of the maximum sentence that the Court is compe- 
tent to impose. Otherwise, the imposing of sentence will be left to the whims and 
fancies of the Court. The previous conviction is evidence of the antecedents 
of the person accused of the offence which will be a guiding factor for giving pro- 
per sentence. The evidence of bad character is t for imposing enhanced 
sentence. It is significant to note in this context that under section 54 of the 
Evidence Act, a previous conviction is made relevant as evidence of bad character. 
It is, therefore, necessary in all cases where it is brought to the notice of the 
Magistrate that there is a previous conviction in respect of a person who is con- 
victed that he should take the previous conviction into consideration for the pur- 
pose of imposing a deterrant sentence. It is of course true that while giving 
enhanced sentence, the Magistrate should also take into consideration the nature 
of the offence and the circumstances under which the offence is committed, of 
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which the accused is convicted even while considering the previous conviction 
of the person. It also must be noted that in a particular case where a person is 
convicted, the offence may be trivial and in such a case, it may not be necessary 
that the previous conviction ahould necessarily be taken into consideration for the 
p of imposing enhanced sentence as the subtantive offence under which 
e 18 convicted may not warrant such a view. 


Case referred for the orders of the High Court under section 438 of the Criminal 
Procedure Code, 1898, by the District Magistrate, C. J.) North Arcot at Vellore in 
his letter Dis. No. 9636/13-11-1968/68/B-1, dated 15th October, 1968 regarding G.G. 
Nos. 117, 118, 119 of 1968 0n the file ofthe Courtof the Additional First-Class 
Magistrate, Vellore. 

T. P. Radhakrishnan, Advocate, amicus curiae appointed under Rule 242, of 
Criminal Rules of Practice and Orders, 1958. 

The Assistant Public Prosecutor, for State. 

The Court made the following 


Orper.—The point involved in this reference and revision is whether it is ` 
necessary to frame a charge under section 75, Indian Penal Code, by the Magistrate 
in Warrant Cases for proving previous conviction for the purpose of awarding 
enhanced sentence to ihe accused convicted of offences punishable under Chapter XH 
or Chapter XVII of the Code with imprisonment of either description of a term of 
‘three years or upwards. 


The brief facts leading to the reference by the learned District istrate, 
North Arcot are these: During the scrutiny of calendar and judgments of the Addi- 
tional First Class Magistrate, Vellore, the learned District sin pla noticed that 
the accused who was the same in C.C. Nos. 117 to 119 of 1968 on the file of the 
said Court was sentenced to undergo Rigorous Imprisonment for six months 
under each of the two counts viz., 457 (latter part) and 380, Indian Penal Code, 
the sentences to run concurrently, though he was previously convicted by the same 
Court for a similar offences in C.C.No. 305 of 1965 on 11th December, 1965 and 
sentenced to undergo Rigorous Imprisonment for nine months. The ares Dis- 
trict Magistrate felt that the Additional First Class Magistrate should have framed 
a charge under section 75, Indian Penal Code, in respect of his previous conviction 
in C.G. No. 305 of 1965 and awarded a more severe sentence than what was imposed 
byhim. He. E called for remarks from the Additional First Class PEE ERE 
for not having framed charge under section 75, Indian Penal Code. The Additional 
‘First Class Magistrate submitted a report stating that it was not necessary to frame 
«charge under section 75, Indian Penal Code, unless he felt that the sentence to be 
imposed by him would not be adequate as EE for the offence and it was only 
necessary to do so in the Court of Sessions where a hi sentence than the ordinary 
maximum sentence’ has to be imposed. The Additional First Class Magistrate in 
his report relied upon a decision of a Division Bench of the Kerala High Court in 
Stats of Kerala v. Krishnan Kuttit, The learned Additional First Class Magistrate 
further submitted that he had not framed supplemental under section 75, 
Indian Penal Code, relying on the said decision. The | District Magistrate 
än his reference pointed out that under rule 65 of the Criminal Rules of Practice, 
«the charge under section 75, Indian Penal Code, should be framed in all cases where 
ithe punishment of an accused person is affected. He also stated in his reference that 
nder rules 308 and 309 of the Criminal Rules of Practice, the previous convictions 
and sentences shall be stated at the end of the judgment in all cases where the rules 
require a judgment to be submitted and in other cases, the particulars of previous 
-convictions and sentences shall be invariably entered in the column of remarks 
and that in all sessions calendars submitted to the High Court particulars of 
previous convictions and sentences should be given except in cases of acquittal and 
a note should be made as to whether any or all of those previous convictions have 
been admitted by or proved against the accused. These Rules have been referred 
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to by the learned District Magistrate obviously for the reason that irrespective of 
the nature of the punishment awarded to the accused person, the previous convic- 
tion, if any, of the accused should be noted. The learned District Magistrate also 
referred to the practice in vogue in the Courts of Magistrates that if the Magistrate 
finds an accused person guilty of an offence mentioned under section 75, Indian 
Penal Code, and convicts him, if there is a previous conviction against the said 
accused, he would frame a charge under section 75, Indian Penal Code, invariably 
for awarding a more deterrent sentence than ordinarily given. The learned District 
Magistrate suggested that in the case of old offenders dealt with by the Magistrates, 
‘that the existing practice prevailing in many of the Courts should be followed and 
that a supplemental charge under section 75, Indian Penal Code, bas to be framed 
where the Magistrate on conviction considers that the accused would be liable for 
enhanced punishment than that which was awarded in the previous case. He was, 
therefore, of the opinion that the procedure followed by the Additional First Class 
eee in the antes cases without framing charges dee section 75, Indian Penal 

e, and awarding sentence of six months less the sentence imposed on the 
accused in the previous case, namely, nine months, was wrong. He requested in 
his reference to quash the conviction and sentence imposed on the accused and 
remand the case for fresh disposal according to law. 

To appreciate the point involved in this reference, the following provisions of 
the Indian Penal Code and the Criminal Procedure Code have to be considered: 


Section 75, Indian Penal Code, run thus : 

“Whoever, having been convicted :— 

(a) by a Court in India, of an offence punishable under Chapter XII or 
Chapter I of this Code with imprisonment of either description for a 
term of three years or upwards, ù 
shall be guilty of any offence punishable under either of those Chapters with like 
imprisonment for the like term, shall be subject for every such subsequent offence 
to imprisonment for life or to imprisonment of either description for a term 
which may extend to ten years.” 

The head note to section 75 is as follows: 


“ Enhanced punishment for certain offences under Chapter XII or XVII after 


previous conviction.” 


This section enables the Court to impose enhanced sentence upto the manaf 
imprisonment for life or to imprisonment of ten years of either description for any 
oine committed by a person mentioned therein if he had been previously convic- 
ted for the like offence irrespective of the maximum sentence provided for such 
offence. No minimum sentence is provided under this section. 


Section 221 (7), Criminal Procedure Code, in respect of framing of charges 
lays down as follows: - 


“ If the accused having been previously convicted of any offence, is liable 
by reason of such previous conviction, to enhanced punishment, or to punishment 
of a different kind, for a subsequent offence, and it is intended to prove such 
previous conviction for the Popo of affecting the punishment which the Court 
may think fit to award for uent offence, the fact, date and place of the 
previous conviction shall be stated in the charge. If such statement has been 
omitted, the Court may add it at any time before sentence is passed.” 


This clause deals with the manner of framing a charge where enhanced punishment 
js to be awarded by reason of previous conviction. Section 511, Criminal Proce- 
dure Code, provides as to the mode of proof of previous conviction in any enquiry, 
trial or other proceeding under the Criminal Procedure Code. Section oan 
Criminal Procedure Code, provides in respect of trial of persons previously convic- 
ted of offences against property and it runs thus: 
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“ Whoever, having been convicted of an offence punishable under Chapter 
XII or Chapter XVII of the Indian Penal Code with imprisonment for a term 
of three years or upwards, is again accused of any offence punishable under either 
of those chapters with imprisonment for a term of three years or upwards, shall, 
if the Magistrate before whom the case is pending is satisfied that are suffi- 
cient grounds for committing the accused, be committed to the Court of Sessions 
or High Court, as the case may be, unless the Magistrate is competent to try the 
case and is of opinion that he can himself pass an adequate sentence if the accused. 
is convicted.” 


Similarly, section 349 (1), Criminal Procedure Code, is as follows: 


“ (1) Whenever a Magistrate of the second or third class, having jurisdiction, 
is of opinion after hearing the evidence for the prosecution and the accused that 
the accused is guilty, and that he ought to receive a punishment different in kind 
from, or more severe than, that which such Magistrate is empowered to inflict, 
or that he ought to be required to execute a bond under section 106, he may 
record the opinion and submit his proceedings, and forward the accused to the 
District Magistrate or Sub-Divisional Magistrate to whom he is subordinate.” 


The other clauses are omitted as not relevant. 


Under section 310, Criminal Procedure Code, the procedure is laid down for 
framing charge by a Sessions Judge in cases of previous conviction for awarding 
enhanced punishment. 


From the foregoing provisions, the following points relevant for discussion in 
this case can be deduced. (1) An accused who has got previous conviction for 
offences punishable under Chapter XII or Chapter XVII of the Code, by virtue 
of section 75, Indian Penal Code, if convicted can be punished to the maximum of 
imprisonment for life or ten years. (2) If the Magistrate before whom the case is 
pending is satisfied that there are sufficient grounds for committing the accused to 
take his trial on the ground that the ishment which can be awarded by him 
after conviction will not be adequate reason of the previous conviction of the 
accused, he can commit the accused to the Court of ion. (3) Whenever, a 
Magistrate of the second or third Class after hearing the evidence of the prosecution 
and the accused is of the opinion that the accused is guilty and ought to receive 
a deterrent punishment, may record his opinion and submit his proceedings to the 
District Magistrate or Sub-Divisional Magistrate to whom he is subordinate irres- 
pective of the fact whether the accused has previous conviction or not, (4) In cases 
where enhanced sentence has to be imposed, a charge under section 75, Indian Penal 
Code, has to be framed and put to the accused. 


It appears at the outset from the reading of the above provisions that where 

a Court can award the maximum sentence, which it is competent to award, 
the aid of section 75. Indian Penal Code, is unnecessary for im such maximum 
sentence by the Court. It also appears that a Magistrate when he feels by virtue 
of previous conviction of an accused, he should be committed to sessions for receiving 
sentence, he can doso. Itis significant that where the Magistrate commits 

an accused to take his trial in sessions by virtue of his previous conviction, itis not neces- 
sary for him to frame a ch under section 75, Indian Penal Code, and commit the 
accused to sessions. It is clear that the Sessions Court has to frame a under 
section 75, Indian Penal Code for the purpose of proving previous conviction. So 
far as the Magistrates are concerned, the First Class Magistrates are competent to 
impose sentence of imprisonment not exceeding two years and the Magistrates of 
Second Class to imprisonment not exceeding six months. It would ap that a 
Second Class Magistrate can impose a maximum sentence of six months and the 
First Class Magistrate can impose a maximum sentence of two years and that, 
therefore, without proof of previous conviction, the Magistrates can impose the 
maximum sentence as they desire in each case. Itis contended that the Magistrates 
trying persons who have got previous convictions, need not frame charge under 
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section 75, Indian Penal Code as they are competent to impose the maximum 
sentence provided under the law. In other words, it is stated that a charge has to 
be framed only by Sessions Court on a committal by the Magistrate under section 
348 (1), Criminal ure Code. Itis also submitted that an enhanced sentence 
-provided under section 75, Indian Penal Code, cannot be equated with a deterrent 
sentence that a Magistrate can give in a particular case depending upon the cir- 
cumstances of that case, but that will mean only the sentence to be imposed more and 
-above the maximum sentence provided for the particular offence. If we are left 
with the provisions mentioned above alone, it can be said that there is some sub- 
stance in this contention, but section 255-A, Criminal Procedure Code, which has 
been introduced by an amendment in 1917 confers power on the Magistrates to 
frame charges under section 75, Indian Penal Code, in respect of a n who is 
found guilty of offences under Chapter XII or XVII, Indian Penal bode, 


‘Section 255-A Criminal Procedure Code, runs thus : 


“In a case where a previous conviction is charged under the provisions of 
section 221, sub-section (7), and the accused does not admit that he has been 
previousl convicted as alleged in the charge, the Magistrate may, after he has 
aaa | the said accused under section 255, sub-section (2) or section 258, take 
evidence in respect of the alleged previous conviction, and shall record a finding 
thereon.” 


` This n has been introduced as the Legislature thought that the Magistrates 
„also should be empowered to frame a charge under section75, Indian Penal Code, 
-as Sessions Judges are empowered to frame a charge under section 310, Criminal 
Procedure Code. If the trate is empowered to frame a charge under section 75, 
Indian Penal Code, the question now arises as to under what circumstances he can 
frame charge. It is clear from this provision that the Magistrate after convicting 
the accused may frame a charge under section 75, Indian Penal Code, obviously for 
Se ES ee EDE ee eee If the an PA 
maximum sentence cases that he is competent to give, there is no necessity of 
aE section 255-A, Criminal Procedure Code, empowering a Magistrate for 
piste of giving enhanced sentence. It is clear from this section that when- 
-ever a deterrent sentence has to be given to the accused than ordinarily given for 
a first offender, the previous conviction of the said person has to be considered, and 
if that is taken into consideration, a charge under section 75, Indian Penal Code, 
must be framed eng sabe The quantum of sentence to be imposed on a con- 
victed person cannot arbitrary. It must be judicious. Though the Magistrate 
is competent to give any sentence ranging from the minimum to the maximum that 
he is competent to impose, he has to take the circumstances of each case including 
the character, an ents and similar other things of the accused convicted for 
“imposing a proper sentence. That is why the Legislature thought that the same 
"power given to a Sessions Judge for imposing enhanced sentence which he is compe- 
tent to impose in consequence of a previous conviction, should be conferred on 
the Magistrates also in warrant cases under section 255-A, Criminal Procedure 
- Code, for taking into consideration the previous conviction for im enhanced. 
sentence. Enhanced sentence must be taken to mean not merely the sentence 
more and above than the sentence provided for a particular offence but also a 
deterrent sentence even within the of the maximum sentence that the Court 
is competent to impose. Otherwise, the imposing of sentence will be left to the 
whims and fancies of the Court. The previous conviction is evidence of the antece- 
~dents of the person accused of the offence which will be a guiding factor for 
-proper sentence. The evidence of bad character is relevant for imposing aaa 
‘sentence. It is significant to note in this context that under section 54 of the Evi- 
dence Act, a previous conviction is made relevant as evidence of bad character. 
It is, therefore, necessary in all cases where it is brought to the notice of the i 
trate that there is a previous conviction in respect of a person who is convicted 
„he should take the previous conviction into consideration for the purpose of imposing 
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a deterrant sentence. It is of course true that while giving enhanced sentence, 
the Magistrate should also'take into consideration the nature of the offence and the 
circumstances under which the offence is committed, of which the accused is con- 
wicted even while considering the previous conviction of the said person. The 
practice in the Courts of the Magistrates is that after the accused is found guilty and 
convicted, the previous conviction, if any, is taken note of and put to the accused, 
and if the accused denies, to prove the charge under section 75, Indian Penal Code, 
for the purpose of imposing deterrent sentence. 


In an earlier decision of this Court in Queen-Empress v. Doraiswamit, which 
was rendered by Kernan and Muttuswami Ayyar, JJ., even before the introduction 
of section 255-A, Criminal Procedure Code, the practice prevailing in Madras 
is stated in the following terms: 


“The practice appears to be to charge the prisoner, say, of theft, No 
charge under section 75 of the Indian P Code, is placed on the record, but 
if the prisoner is convicted the Magistrate questions the prisoner whether he was 
convicted of the prior offence whatever it is. To this inquiry the prisoner replies 
cither admitting or denying the fact; and if he denies, the Magistrate without 
ae a charge tries him. If convicted then the Magistrate in his j ent 


....telers to the prior conviction as a ground for increasing the puni ent 
beyond what would be given for a first offence. 
No doubt the sentence pronounced may be...... within the competence or 


the Magistrate to inflict for the first offence. 


But the object and direction of the Code are that for each offence there must 
in warrant cases be a separate charge.” : ve 
‘The Division Bench directéd the Magistrate to follow the views expressed by it and 
in such cases frame a charge under section 75 and try on that charge. 


_A Full Bench of the Lahore High Court in King Emperor v. Dalip Singh}, 
endorsed the views of the Division Bench of that Court in respect of the correct 
procedure in framing charges under section 75, Indian Penal Code, by the Magis- 
trate while giving enhanced sentence within the competence of such Magistrates. 
‘The correct procedure stated in the said decision is in the following terms: 


SO optics When, however, the Magistrate considers it fit'to frame a charge 
under section 254 in t of the substantive offence, he should then have recourse 
to section 221 (7) and in that charge should include the previous convictions. 
He should then ask the accused to plead to that charge making it clear to him that 
he is pleading to the previous convictions distinctly from the original offence. 
Then comes section 255-A and under that section if the accused admits his 
previous conviction or-convictions, they do not have to be proved separately and 
the Magistrate can take them into consideration in convicting and sentencing 
him for the main offence. If, however, the accused does not admit his previous 
convictions, the Magistrate has to proceed to judgment on the substantive charge 
-and if that is a judgment of conviction, he has then to take evidence according 
to law, i.s., under section 511 of the Code as to the previous convictions and then 
come to a separate finding upon them after whick he will pass the proper sentence 
under the substantive section read with section 75 of the Indian Penal Code.” » 

“This decision makes it clear that the Magistrates on a convictions in appropriate 
cases of the substantive offence, for the purpose of giving appropriate sentence, 
must take into consideration previous conviction, if any, of such accused and prove 
such previous conviction after framing a charge according to section 511, Criminal 
Procedure Code. 

But unfortunately, in the decision of the Division Bench of the Kerala High 
Court, in State of Kerala v. Krishnan Kutty, section 255-A Criminal Procedure Code, 
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was not brought to its notice. Without reference to section 255-A, Criminal 
Procedure Code, a wide proposition has been laid down-in the following terms: 

OE ora dena ese lore Although Magistrates uently frame charges under section 75, 
it is only necessary to do so in the Court of Session where a higher sentence than. 
the ordinary maximum sentence has to be imposed. 

In cases where the Magistrate does not find that the sentence which he is 
competent to award will not be sufficient, no charge under section 75 need be 
framed. 

Section 75 comes into operation only when a person is sought to be punished! 
with imprisonment exceeding the maximum imprisonment provided for the 
offence. So long as the maximum punishment provided for the offence is not to 
be exceeded there is no need to resort to its provisions and any reference to them 
would be irrelevant.” es, ae 

With great respect, I am unable to agree with such a wide proposition laid in the 
said decision. Obviously, section 255-A, Criminal Procedure Code, as already 
stated by'me, was not considered in that decision. The Division Bench of course 
relied upon a decision of the Allahabad High Court in Mohammadi v. State}, where 
it is stated that section 75, Indian Penal Code, comes into application only when a 
person. is sought to be punished with imprisonment exceeding the maximum impri- 


sonment provided for the offence. It is significant to note that even in the said 
decision, the implication of section 255-A, Criminal Procedure Code, was not con- 
sidered. 


In a subsequent decision of the Kerala High Court in In re, Narayana Panicker? 
it is observed that in fixing the. punishment it 1s open to the Magistrate to take the 
previous conviction also into consideration. This decision contributes to the view 
that a previous conviction: is at least relevant for the purpose of giving deterrent 
sentence, 


In the result, I find that the evidence of previous conviction is always relevant 
for the purpose of imposing a deterrent sentence and the Magistrates shall take 
the previous conviction into consideration when an accused is convicted under 
Chapters XII and XVII of the Code. It may be that in a particular case where 
a person is convicted, the offence may be trivial and in such a case, it may not be 
necemary that the ious conviction should necessarily be taken into consideration. 
for the purpose of imposing enhanced sentence as the substantive offence under 
which he is convicted may not warrant such a view. In the circumstances of the 
case, it is not necessary to quash the sentence imposed Ai the Magistrate, though 
the view taken by him that it was not necessary to take the previous conviction of 
the accused into consideration is obviously incorrect. The reference is ordered 
accordingly. The valuable ass‘stance rendered by T. P. Radhakrishnan Counsek 
appointed amicus curias, is recorded. 

V.M.K. Ordered accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Jusriag B. S. SomasunDaRAM. 
Poonaikannan alias Karuppa Valayan .. Appellani* 
Indian Penal Code (XLV of 1860), section 390—When theft is robbery—Use of violence 
to ihe eile ae De far te bes ore Bee theft or for the purpose of removing 
any article of thefi—Ths committing theft, but causing injury while attempting 
to escape—Robbery, tf may bs sad to havs been commited. 

Theft becomes robbery if in order to the committing of the theft or in com- 
mitting the theft or in carrying away or attempting to carry away property 
obtained by the theft, the offender “‘ for that end ” voluntarily causes or attempts 
to cause death or hurt or wrongful restraint or fear of instant death or of instant 
hurt or of wrongful restraint. It is obvious that the emphasis for the commission. 
of robbery is on ‘‘for that end.” Use of violence by the offender must be for the 
earns of committing theft or for the purpose of removing any article of theft. 

ut, if it is otherwise in order to help the offender to escape, it may not come within 

the definition of “robbery.” Where theft has already been committed by the 

accused and the injuries were inflicted uently in their attempt to eae 
the element of robbery will be wanting. e prosecution must affirmativel 

make out that the use of violence was calculated only for purpose of removal of 

the stolen article. In the present case, in Exhibit pds the earliest report), there 

is no reference to any carrying of either a goat ora Sess the appellant, covering 

it with a guony bag in his shoulder. It merely states that thieves came to commit 

theft of the sheep, that the goats and sheep created some noise, that the persons 

who were sleeping there got up and chased them and that those thieves stabbed 

them with a e, and ran away from the place. ‘Therefore it cannot be said 

that the appellant inflicted the injuries on the three witnesses when carrying 

ae property obtained by theft. — ; 

cay eae the Judgment of the second Additional Assistant Sessions 

Jodee urt of Session of the Coimbatore Division at Coimbatore in Case 

o. 760 pie Calendar for 1968 on 16th December, 1968. 


V. Gopinathan, for Appellant. 
The Additional Public Prosecutor, for State. 
The Court delivered the following 
` Jupemenr.—Poonai Kannan alias Karuppa Valayan, the appellant herein, 
stands convicted and sentenced by the second Additional ‘essions Judge, 
Coimbatore, to suffer rigorous imprisonment under section 447 and rigorous 
imprisonment for seven years under section 392 read with section 397 of a Indian. 
Penal Code. Briefly the case of the prosecution is as below: PW W. 1, Krishna 
Goundan, with his sons P.Ws. 2 and 3, is cultivating as a lessee, a pa land 
by name Nallichettithottam situate at Chinnappachetty Puthur, a village in 
EEEE district. On'`the night of 23rd April, 1968, he had penned his sheep arid 
goats, hundred in number, in the enclosures marked A and B in the sh lai 
in the sketch Exhibit P-17. There was barking of the dog at midnight. The 
electric light was burning. P.W..2 woke u bs olay cel caw the appellant having a goat 
or sheep covered by a gunny bag on his shoulder. Two other persons, since acquitted 
viz., accused 2 and 3, were standing near the patti. P.Ws. 1 and 3 woke upon 
his alarm, and saw this ap t coming out of the shalai with the animal on his 
shoulder. They also found the other two persons standing outside. The appellant 
and those two ns took to their heels towards the aad rane che iter) on 
rate northern side and then into the Annur.Road on the eastern side, chased by these 
ersons. P.W. 2 caught hold of the appellant at the point marked K in the 
plan. plan, PW. 3 beat the third accused with a stick which he had. The appellant then. 
dropped the animal, whipped out the knife M.O. 1 and stabbed P.W. 2 an his head 
behind the hair, in the d and the back. The animal slipped away from the 
scene and joined its fold in the: skalai. The appellant also stabbed P.W. 3 in his 


eo 
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back. He inflicted another inj on P.W. 1 on the right leg. He extricated 
himself and took to his heels. e other two ns also followed him. They 
had dropped at the spot, the bed-sheet M.O. 2), Chappals (M.Os. 3 to 5 series) 
and y bags (M.Os. 6 to 8). Immediately thereafter, P.W. 2 went to the village 
whic is a furlong away and informed the owner of the land (P.W. 6) and 
Kandaswamy Gounder (P.W. 7) as to what had hap . With some more 
villagers, these two witnesses came to the uh P.W. 6 took possession of M.Os., 
2 to 8 which were there. The-injured was then sent to Dr. Palaniswamy, a private 
medical practitioner at Annur, The latter saw them at 5 a.m. rendered some first 
aid and then sent them in an ambulance to the Headquarters hospital at Coimbatore. 
Meantime, P.W. 6 had given the report Exhibit P-4 to P.W 14, the Village Munsif 
at Selambarayapuram. P.W. 16, the Sub-Inspector, took up investigation, visited, 
the scene, seized M.Os. 2 to 8 from P.W. 6 under mahazar Exhibit P-6 and also 
acraped the blood-stained earth (M.O. g) at the point marked K. P.W. 17, the 
‘Inspector, also arrived at the spot and took up further investigation. Murugan 
(P.W. 11), a washerman, identified M.O. 2, bed-sheet, as one belonging to the 
appellant. He also identified M.O. 10, dhoti, and M.O. 11, banian, seized by 
the Inspector from the house of the appellant, as the clothes of the appellant and said 
that the marks therein tallied with the marks found in M.O. 2. On 15th July, 
1968, P.W. 17 the Inspector arrested the appellant at his residence and seized from 
. him the knife M.O. 1 under mahazar Exhibit P-1g. There was an identification 
e held by the Sub-Magistrate on 23rd July, 196. and in this parade the appel- 
ant was identified b che ire witnesses, viz., P.Ws. 1 to 3. Charge-sheet was 
filed and at the trial, B Wa togd to what happened on the night in question. 
P.W. 4 the Assistant Surgeon attached to the Government Hospital at Coimbatore, 
stated that when he examined P.W.1 on 24th April, 19€8, he bad on his person an 
incised wound in the right thigh as noted in the certificate Exhibit P-1. P.W. 2 
had 8 injuries, most of which were incised wounds, P.W, 3 had a stab wound on 
the left side of the chest. The defence was one of denial. Believing the evidence 
adduced on the side of the prosecution, the learned Assistant Sessions Judge has 
convicted the appellant for the offence as stated above. The appellant now con- 
tends that these convictions are not correct. . 


There can be no dispute on the fact that P.Ws. 1 to g sustained the several 
injuries described in the certificates Exhibits P-1 to-P-g on the night of 23rd April, 
196°. Most of the injuries found on them were incised wounds the medical evidence is 
‘that a weapon like M.O. 1 could have caused them. Dr. Palaniswamy (P.W. 5) 
had seen these injuries on them at Annur at about 5 a.m. P.W. 17, the Inspector, 
had scrapped the blood-stained earth M.O. 9 at Annur Road very near the 
shalai of witnesses at the point marked X. Then the next question is as to whether 
these injuries were sustained by them in the circumstances stated by them, yiz., 
at a time’ when they chased the appellant who was carrying a goat or sheep on his 
shoulder after having removed it from the pen in the shalai. There has been a 
feeble attempt on the part of the defence to show that P.Ws. 1 to 3 sustained the 
¿injuries due to an attack by some persons set up by P.W. 6, the owner of the land, 
Ue was anxious to evict there persons from the land. There is more of ingenuity 
than substance in this belated suggestion. The witnesses have promptly denied 
dt. P.W. 6, the owner, had rushed to the spot immediately when he was told about 
it by P.W. 2. There is no reason as to why P.Ws. 1 to 3 should conceive a case of 
‘this type against this appellant and others, if in fact the injuries on them were inflicted 
“by other persons 


Mr. Gopinath appearing for the appellant contends that these witnesses could 
not have correctly and clearly identified the i sag in the admitted circumstances 
under which they claim to have seen him. ere was electric light in the shed. 
“These persons had seen this appellant at close quarters. They chased him for 
‘some distance. P.W. 2 had flashed the torch-light. Thus, there is no possibility 
of their committing any mistake as regards the identity of the person seen by them. 
“The matter does not rest here. M (P.W. 11), the dhobi who washes the 
-clothes of the appellant, has identified bed-sheet M.O. 2, with reference to the 
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dhobi mark, as that of the appellant. P.W. 17, the Inspector, had seized M.O. 10 
(dhothi) and M.O. 11 (banian) from the house of the appellant. The dhobi marks 
in these two items tallied with the dhobi mark in M.O. 2. This appellant was also 
Aa as) ioc by this witness in the parade held by the Sub-Magistrate P.W. 9. 
us, the prosecution has established beyond all reasonable doubt that,this appel- 
lant was the perspp who inflicted the injuries on P.Ws. 1 to.3 on the night in ques- 
tion. ad 
Then the next question for consideration is as to whether the appellant could 
be und panty of robbery with a deadly weapon under section 397 of the Indian 
Penal e.. Theft becomes robbery if in order to the committing of the theft 
or in committing the theft or in carrying away or attempting to carry away property 
obtained by the theft, the offender ‘* for that end ” voluntarily causes or attempts to 
cause death or hurt or wrongful restraint or fear of instant death or of instant hurt or 
of instant wrongful restraint. It is obvious that the emphasis for the commission 
of robbery is on “‘ for that end.” Use of violence by the offender must be for the 
pupas of committing theft or for the purpose of removing any article of theft. 
ut, if it is otherwise in order to help the offender to escape, it may not come within 
the definition of “robbery”. Where theft has already been committed by the 
accused and the injuries were inflicted subsequently in their attempt to escape, 
the element of robbery will be wanting. Vide "Jalil Gopas v. State of Bihar}, . The 
prosecution must affirmatively make out that tHe use of violence was calculated 
only for the p of the removal of the stolen article. Where in a case, violence 
was used to Cable the culprit to escape, it was-held that where both the views are 
possible, one. favourable to the accused should be accepted. Vide Himatsingk 
Shiv Singh v. State of Gujarat®, There is considerable doubt in accepting the version 
that this appellant dropped the goat at the point marked X and that this goat got 
back to the pen. P.W. 1 in his evidence states that he saw this appellant carrying 
a goat or sheep covered in a gunny tag. . He could not then know as to whether it 
was a goat or sheep.. The evidence of P.W. 2 is that when he woke up at the bark 
of the dog, he found this appellant having a goat or sheep on his shoulder. Similar 
is the evidence given by PW. 3.- Whether they could bave seen the article at that 
time, OE Wy when ik wescovetel wna pinay , is a matter which admits of 
ample doubt. Exhibit P-4 is the earliest report in case. This was given, at 
4 a.m. There is no reference to any such carrying of either a goat or a sheep by 
this appellant, covering it with a gunny bag in his shoulder. What all we see in 
Exhibit P-4, is that thieves came to commit theft of the sheep, that the goats and 
sheep created some noise, that the persons who were sleeping there got up and 
chased them and that those thieves stabbed them with a knife, and ran away from 
the place. Therefore, it cannot be said that the appellant inflicted the injuries on 
these witnesses when carrying away property obtained by theft. At the best, 
Exhibit P-4 only makes out a case of preparation, not even an attempt, for commit- 
ting a theft. Therefore, the conviction under section 397 of the Indian Penal Code, 
not be sustained. i ` 


There can be no dispute on the question that this appellant had inflicted the 
injuries on P.Ws. 1 to 3 on the night in question at the point marked X with the 
knife M.O. 1. P.W.1 had sustained an incised wound in the right thigh, 27X 4” Xx 17 
P.W. 2 had as may as 8 incised wounds, There was a stab wound over the left 
side of the back of the chest of P.W. 3. Thus, the appellant has committed an 
offence punishable under section 924, Indian Penal Code. (3 counts). The 
conviction and sentence on the appellant under section 397, Indian Penal Code, are . 
set aside, and he is convicted under section 324, Indian Penal Code and sentenced 
to suffer Rigorous Imprisonment for 2 years on each count and the sentences 
shall run concurrently. 

-With this alteration in the conviction and sentence, the appeal is dismissed. 

i V.M.K. DO ameet Appeal dismissed > 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` Present :-—Mr. Justice M. NATESAN. 
Kamalayee Ammal «. Appellant* 


r. 
Parvathi Ammal and another — Respondents. 
Family arrangemmi—Duty of Court. $ . 

Civil Procedure Code (V of 1908), section 11—Res judicata between co-defendants—Ons of 
them remaining ex parte—Applicability of doctrine of res judicata—Ingredients. 
Civil Procedure Code (V of 1908), section 11, Explanation VI—Applicability of—Co- 
defendants—Ons of them setting up title in himself individually, though before the date of 
‘suit, he had transferred the property to third party—Subsequeni suit between co-defendants 
in the earlier suit and the transferee (Third party)—Whsthsr any decision rendered 
in the earlier swit would be res judicata as against the third party (not a party to the 

earlier suit) transferes. 


Once it is found that a family arrangement has been entered into bona fide 
between members of a family, Courts would try to sustain it on the broadest 
considerations of family peace and security. Family arrangements are governed 
by principles which are not applicable to dealmgs between strangers. (On facts 
held, family arrangement was valid). 


Though the present plaintiff and ie pea first defendant were ranged in 
the previous suit on the same side as co-defendants a perusal of the pleadings and 

jacgments of the Courts below shows that the conditions for the application 

OF ihe doctrine of rae tikea an between the deleridant are EaD od. ‘There was 
a clear conflict of interests between the co-defendants. There was necessity to 

decide the conflict in order to give the plaintiff therein the appropriate relief and 
the Courts have given a decision on that question. The plaintiff in that case 

cannot get his rights without having the case between the defendants decided. 

It is true that in that suit the present plaintiff as first defendant did not enter 
appearance and was set ex parie. But she had knowledge of the issues raised. 
She actively supported the plaintiff in that suit giving evidence in his favour. 
No doubt the Courts in that case had considered only the title under the partition 
deed and there is no discussion about any family arrangement. But the title of 
the present plaintiff to the suit properties was in issue and actively agitated to 
her Taowidee and with her support. In the circumstances, it is manifest that 
the decision in the former suit is a bar pe an the first defendant to the trial of 
the issue as to the title of the present plaintiff to the suit properties, both the present 
plaintiff and the present first defendant having been parties to the former suit. 


Privies are those who claim under or im right of parties or who stand in succea- 
sive relationship to the same rights of properties. Privies are held bound, because 
they have succeeded to the estate or interest which was bound in the hands of its 
former owners by judgment. It is well-settled that none is privy to a judgment 
whose succession to the rights of property thereby affected occurred previously to 
the institution of the suit in question. A decree obtained in a suit is not ties 
upon transferees from one of the parties to the suit, when the transfers were effect 
before the suit. Such persons do not claim under a party to a suit who represents 
their interest; but under a person who subsequently becomes a party who at the 
time of the suit does not represent them. A decree in such a suit cannot operate 
as res judicata against such transferees. (Held, second condition for applicability 
of the principle of res judicata is not satisfied with reference to second. defendant). 


A person not factually claiming under a party to the former suit, or, m the 
_ language of the lish law, a privy to such a party, can still be bound, if he was 
represented in the former suit by the party thereto. 


#3 A. No. 708 of 1965. 23rd September, 1969. 
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No representative capacity is pleaded by the defendants to the present first 
defendant in the former litigation. There is no question, therefore, of a former 
litigation being fought out in respect of a private right claimed in common with 
others for the t second defendant as a person interested in the right agitated 
in the former litigation, to be looked upon as a n claiming under a defendant 
in the former litigation. It may be that, for the application of Explanation VI 
it is not necessary that the other persons who are interested in the right should be 

çi y mentioned. But the requirement is that it must be a right held in 
common. Where a sets up his own individual right which happens to be 
common to him others, he canner be maid ‘th be iteatine on behalf of die 
others. For Explanation VI to apply as regards private right, there must be 
some community of interest, a claim under some common title. Whether a 
party in a particular case is sued in a representative character or defends in a 
pid a character, would depend not on the form of pleading but on the 
substance of the claim. : ; 

The plea of res judicata is a bar to the trial of an issue only between the parties ` 
affected by it. The plea may be effective against some of the parties to the suit and 
not available against the other parties to the suit. When the plea becomes 
available, the Court refrains from deciding the issue. Therefore, to apply the 
bar to some persons on record and decide the issue on its merits between other 
persons does not involve contradictory decision in the suit. 


The test of mutuality is often a convenient one in questions of res judicata. 


. Ap against the Decree of the Court of the First Additional Subordinate 
Judge, urai, in Appeal Suit No. 25 of 1964 erred against the decree of 
the Court of the District Munsif of Melur in Original Suit No. 373 of 1962. 

K. Parasaran, for Appellant. 


S. Gopalarainam and P. N. Venugopalan, for Respondents. 
The Court delivered the following 
Jovomenr.—This second appeal raises an interesting asic of res judicata. 
The plaintiff in a suit for ition and Separate possession of a half share in the suit 
properties, has preferred the second appeal. Her claim to a half share in the 
perties has been accepted by the Courts below on the merits, but is found by 
a prior judgment in a suit to which the plaintiff and the first defendant were parties. 
Ske maral aei care owe condi by the concurrent findings of the Courts 
below. The suit properties and other a ie Sadi originally belonged to one 
` Palaniyandi Servai who left five sons, Udaippan Servai, Muthuchamy Servai, 
Muthuveeran Servai, Muthukaruppan Servai and Velu Servai. Plaintiff Kamalayee 
Ammal is the widow of se usec Garis who died undivided. long prior to the 


enactment of the Hindu Women’s Right to Pro Act, 1937. She had a son 
Palaniyandi Servai and a daughter Alaris The soh Palaniyandi Servai 
died in 1952, leaving surviving his widow Parvathi, the first defendant in this suit. 
The second defendant in the suit, a minor, is the sister’s son of the first defendant and 
claims absolute title to the suit properties under a registered settlement deed 
Exhibit B-1, dated 5th November, 1956, executed by the first defendant for herself 
and on behalf of her daughter Chinthamani in favour of the second defendant. 
-The plaintiff pleaded family arrangement in 1955, under which in lieu of her claim 
for maintenance and other claims under the Hindu Law such as residence and expen- 
ses for the ceremony of her husband, it was agreed to partition the family properties 
among the members of the family and give the plaintiff and the first defendant 
jointly a 1/5th share, that is, the share of the plaintiff’s husband’s branch, making 
them jointly liable for the discharge of 1/5th share of the debts due by the family. 
Originally there was an oral partition and this was followed by a registered deed of 
partition executed by members of the family, Exhibit A-1, dated 5th January, 1958, 
being registration copy of the partition deed. The suit properties were allotted to 
(ee dhar of the plaintiff and the first defendant jointly. laintiff’s claim to 
partition of the properties was met by the first defendant with ial of the family 
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arrangement. ‘The plea of the first defendant was that, in an oral ea of 1956, 

-the 1/5th share in question was allotted to-her and not, to the plaintiff and her 
jointly. She pleaded that her signature to the partition deed Exhibit A-1 was 
obtained by misrepresentation and set up the settlement deed she had executed in 
favour of the second defendant vesting him with the title of the properties. The 
first defendant disclaimed all her interests in the suit properties after execution of 
the settlement deed, and, the second defendant, in his written statement, claimed 
that as and from 5th November, 1956, he became the owner of the suit properties and 
‘was in possession of the same. In addition, was put forward the plea that the plain- 
tiff’s claim had been found against after contest in the suit, Original Suit No. 94 of 
1962, on the file of the District Munsif’s Court, Melur, and that barred the retrial of 
the related issues. ‘The two substantial questions for consideration by the Courts 
below were the truth and validity of the family settlement and the plea of res judicata. 
The Courts below, on ample and substantial evidence, find that, in settlement of 
dispute between the widows in respect of their rights in the properties and to avoid 
_ future wasteful litigation, the femily arrangement as claimed by the plaintiff must 
have come into existence allotting a half share in the suit properties to the plaintiff 
‘also. The trial Court holds that it has been satisfactorily established that there 
was an oral partition in or about 1955, in which the plaintiff’s right to a half share in 
_the suit properties was recognised, the first defendant being consenting Tapi thereto, 
that it is only this right which was subsequently confirmed under the original of 
Exhibit A-1 in 1958, and that the first defendant was consenting party to the said 
document. The appellate Court has confirmed this finding and the same has 
necessarily to stand in second appeal: 


It was strenuously contended before me for the defendants that the plaintiff 
had no independent title of her own in respect of the properties of the family to 
form the basis for a valid family settlement. It was urged that a mere concession 
or admission by the first defendant of a share would not vest the plaintiff with title 
to a half share in the properties, even if the partition deed Exhibit A-1 is accepted 
as true. The argument ignores the principles on which a family arrangement is 
upheld by Courts. Once it is found that a family arrangement has been entered 
into bona fide between members of a family, Courts would try to sustain it on the 
broadest considerations of family peace and security. As pointed out by the Supreme 
Court in Pullaich v. Narasimham', family arrangements are governed by principles 
which are not applicable to dealings between strangers. erein, Subba Rao, J. 
(as he then was) speaking for the Court observed: 


7 “Briefly stated, though conflict of legal claims in praesenti or in future is 

_ generally a condition for the validity of a family arrangement, it is not necessarily 
so. Even bona fids disputes, present or possible, which may not involve legal 
claims will suffice. Members of a joint Hindu family may, to maintain peace or 

_ to bring about harmony in the family enter into such a family arrangement. If 
such an arrangement is entered into bona fide and the terms thereof are fair in 
the circumstances of.a particular case, Courts will more readily give agent to 
such an arrangement than to avoid it.” 


In Ram Charan v. Girija Nandini, it is said: . 

“ Courts give effect to a family settlement upon the broad and general ground 
that its object is to settle existing or future disputes regarding pro amongrt 
members of a family. The word ‘family ° in the context is not to be understood 
in a narrow sense of being a group of persons who are recognised in law as having 
a right of succession or having a claim to a share in the property in dispute. In 
Ramgouda Annagouda’s case*, of the three parties to the settlement of a dispute 
concerning the property of a deceased person one was his widow, another her 


e1. (1967 1 SCJ 848: (1967) 2An.WR. AIR 1966 SC 323 at 329. 
C) 14: C1967} 2 MLJ (SC) 14: AIR 3. (1927) L.R. 54 Ind App 396: 53 MLJ 
SC 1 841 350:105 IC 708 : AIR. 1927 PC. 227. 
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brother and the third her son-in-law. The two latter could not, under the Hindu 
Law, be regarded as the heirs of the deceased. ‘Yet, bearing in mind, their near 
relationship to the widow the settlement of the dispute was very properly regarded 
as a setuement of a family dispute. The consideration for ae settlement, if 
one may put it that way, is the expectation that such a settlemenit will result in 
establishing or ensuring amity and goodwill amongst persons bearing relationship 
with one another.” - 


In the t case, true, the plaintiff had no interest in the joint family properties 
eal ew? claim to maintenance and residence, etc. recognised by the Hindu law and 
the defendant had the legal right to claim the share of her husband. The 
Courts below find that in this case there was in existence conflicting claim by the 
first plaintiff, the mother-in-law against the first defendant, the daughter-in-law, 
and there was every indication that the right of the plamtiff was agitated and 
disputed. The plaintiff did have a claim on the joint famil; estate, though she had 
ee ee and the members of the family, to maintain 
peace and harmony in the y can certainly bring about a valid arrangement in 
terms of Exhibit A-1.. The Courts below were, ‘in the circumstances, justified in 
upholding the plaintiff's claim to partition, subject to the plea of res judicata. 


The defence of res judicata which opi othe pena the Courts panties. 
in the dismissal of the suit arises in thisway. The plai executed a mortgage d 

in favour of ber son-in-law Arumugham Servai on 24th September, 1956 oves the 

suit ties securing a sum of Rs. 3,750 as a family debt due for the 1/5th share of 
her = d’s branch. The second defendant did not join in the mortgage and the 

mocrtgagee filed the suit, Original Suit No. 94 of 1062, on gth April, 1962 impleading 
therein as party defendants the present plaintiff and the present first defendant. 

In that, suit the present plaintiff as first defendant remained absent and was set 

pee But she gave evidence as P.W. 1. The present first defendant as second 
defendant in that suit questioned not only the passing of consideration for the mort- 

gage but also denied any partition in the family or division of debts before 5th 

January, 1958. She pleaded that, on.the death of her husband, she alone became 
a sharer in the family properties and in the partition on 5th January, 1958 the pro+ 
perties were allotted to her only and the present plainciff’s name fraudulently intro- 
duced in the partition deed. ‘The written statement, no doubt, referred to the fact 
that the partition deed showed a sum of Rs. 3,¢70 a8 payable to the mortgagee 
Arumugham Servai, but was qualified by the statement that the amount had 
subsequently been paid. The trial Court held in that case that by no stretch of 
imagination could the present plaintiff acquire any valid title to any portion of the 
suit properties by virtue of the partition deed alone, so as to clothe her with proprietary 
right to deal with the properties. It found that the present plaintiff had 
no title whatsoever to the suit properties to hypothecate the same. On the findings, 
a personal decree was passed against the present plaintiff and the suit as against 

the present first defendant was dismissed with costs, It was held that the present 

first defendant was not a necessary party to the suit. On appeal by the mortgagee, 
the jucgment and decree of the trial Court were confirm On the question as 

to whether the present first defendant was a necessary party, the appellate Court 

held, that, having regard to the claim made by the plaintiff in that suit, the present 

first defendant was a necessary party to the suit. The plaintiff m that suit had 

prayed for a decree binding on the present first defendant, contending tbat the 

mortgege was in discharge of family debts. Exhibits B-2 to B-6 are the copies of 
the plaint ‘udgments and decrees in the suit, Original Suit No. 94 of 1962. 


There can be no doubt that the title of the present plaintiff was put in issue in 
that suit by the contesting defendant therein, namely, the present first defendant, and 
the title was found against. Having regard to the claim made by the plaintiff in 
that suit, it was necessary for the Court to decide the title inter se between the defen- 
dants. No doubt the title put forward by the second defendant in that suit (the 
present first defendant) was a paramount title. But the plaintiff in that suit sought 
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to make the second defendant therem liable on the mortgage pleading that the 
present plaintiff as elder member of the family executed the mortgage deed. The 
appellate Court specifically finds that the second defendant was a necessary party 
to the suit. Though the present plaintiff and the present first defendant were ranged 
in that suit on the same side as co-defendants, a perusal of the pleadings and jude. 
‘ments of the Courts below shows that the conditions for the application of the doctrme 
of res judicata as between the defendants are satisfied. ere was clear conflict 
of mterests between the co-defendants. There was necessity to decide the conflict 
in order to give the plaintiff therein the appropriate relief and the Courts have given 
a decision on that question. The plaintiff in that case cannot get his rights without 
having the case between the co-defendants decided. It is true that in that suit 
the present plaintiff as first defendant did not enter appearance and was set ex parte. 
But she had knowledge of the issues raised. She actively supported the plaintiff in 
that suit giving evidence in his favour. No doubt the Courts in that case had consi- 
dered only the title under the ition deed and there is no discussion about any 
family arrangement. But the title of the present plaintiff to the suit properties was 
in issue and actively agitated to her knowledge and with her support. In Mi. 
Munni v. Tirloki Nath', the Privy Council observed: 


“ It is true that the appellant did not enter an a in the suit, and- 
it is also said that she was not a necessary party to it; but their Lordships do not 
regard cither of these factors as really material. The appellant was at all events 
a proper party to the suit and had the right to be heard if she so desired. Ifshe 
‘chose to stand by and let the plaintiff fight her battle, it could not affect her 
legal position.” i i 

In the circumstances, it is manifest that the decision in the former suit, Original 
Suit No. 94 of 1962, is a bar as against the first defendant to the trial of the issue as 
to the title of the plaintiff to the suit properties, both the present plaintiff and the 
present first defendants having been parties to the former suit. 


The question is whether this bar of res judicata is available to the present second 
defendant also. Admittedly, he was not a party to the former litigation. On his 
own pleadings the second defendant had become owner of the suit properties on 
5th November, 1956 under the settlement deed in his favour. : The present first 
defendant has deposed that after the settlement of the properties the second defen- 
dant’s father was in enjoyment of the suit properties for 2 or 3 years. She would 
depose that the suit properties belong only to the second defendant.. It is submitted 
for the ba pate that, as the second defendant was not a party to the prior suit 
and he acquired title to the suit properties from the present first defendant prior 
to the former suit, the decision in the former suit cannot be relied upon as res judi 
by the present second defendant. It may be res judicata between the plaintif and 
the first defendant; but that does not necessarily make it res judicata between the 
plaintiff and the second defendant. If the bar of res judicata is not available to the 
second defendant, the plaintiff whose case on the merits has been found in her favour 
will be entitled to a in the suit Sy eons In the former suit, the fear 
first defendant did not even put forward the claim of the present second defendant 
under the settlement. On the date of the former suit the present first defendant 
had according to her own present admission uo titie to the suit properties and 
manifestly the present second defendent has not derived any title to the properties 
subsequent to the institution of that suit: The second condition for the applicability 
of the principle of res judicata enunciated in section 11, Civil Procedure Code, is 
that the former suit must have been between the same jes or between parties 
under whom they or any of them claim. On the face of it, the principle that the 
judgment and decree bind only parties and privies is not satisfied in this case with 
reference to the second defendant. Privies, it has been said, are those who claim 
under or in right of parties, or who stand in successive relationship to the same rights 
of properties. Privies are held bound, because they have succeeded to the estate 
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or interest which was bound in the hands of its former owner by judgment. It is 
well settled that no one is privy to a judgment whose succession to the rights of 
property thereby affected occurred previously to the institution of the suit in ques- 
i laid down by the Privy Council in Beli Ram and Brothers v. Mohd. Afzal, 
a decree obtained in a suit is not binding upon transferees from one of the parties to 
the suit, when the transfers were effected before the suit. Such persons do not claim 
under a party to a suit who represents their interest, but under a person who subse- 
quently tecomes a party who at the time of the suit does not represent them. A 
decree in such a suit, the Judicial Committee held, cannot operate, as res judicata 
against such transferees.. Clearly, the second defendant i is not a privy or a person 
claiming under the first defendant on title acquired subsequent to the former suit. 


The next ion is whether the second defendant was represented in the former 
litigation, to Pila under Exglanation VI to section 11 of the Code of Civil Procedure. 
Mr. Kesava Ayyangar, learned Counsel for the respondents contended that the 
second defendant must be held to have been represented by the present first defen- 
dant in the former litigation. A person not factually clatming under a party to 
the former suit, or, in the language of the English law, a privy to such a party, can 
still be bound, if he was represented in the former suit by the party thereto, as for 
Instance a person iniret in the estate of a testator or intestate in relation to the 
exccutor or administrator, members of an undivided joint Hindu family in relation 
to a member like the manager who has sufficiently represented their-interest in the 
former suit, a widow representing the reversioner’s estate in certain circumstances, 
and presumptive reversioners challenging the widow’s alienations. F'xplanation VI 
to section 11, Civil Procedure Code, provides that, where persons litigate bona 
in respect of a public right or of a private right claimed in common for th 
and others, all persons interested in such right shall, for the purpose of the section, 
be deemed to claim under the persons so Jitigating. We are not concerned with 
any public right. Can it be said that, in the former litigation, the present first 
defendant litigated for the right claimed in common with the present second defen- 
dant? No. The first defendant did not claim any right in the suit properties in 
common with the present second defendant. She claimed title only in herself and 
denied the title of the present plaintif. She diated the partition and claimed 
that the share of her husband devolved on her The title put forward in that 
suit was a negation of not only the rights of the present plaintiff but also the present 
second defendant’s which had accrued to him by then. The present second defen- 
dant’s right has not even been suggested in the former litigation. How, then could 
it be said that his interests in the property were represented therein? In the present 
suit the first defendant disclaims her right in the suit properties and has pleaded 
that the properties vested in the second defendant’on the date of the settlement deed. 
That is also the claim of the second defendant. No representative capacity is 
leaded by the defendants to the present first defendant in the former litigation. 
There i is no question, therefore, of a former litigation being fought out in respect of 
a private right claimed m common with others for the t second defendant as 
a person interested in the right agitated in the former litigation, to belooked upon 
as a person claiming under a defendant in the former litigation. It may be that, 
for the application of Explanation VI, it is not necessary that the other persons who 
are interested in the right should be specifically mentioned. But the requirement 
is that it must be a right held in common. In Kumarandy Kudumban v. Venkata- 
subramania*, Devadoss, J. points out that, where a party sets up his own individual 
right which happens to be common to him and others, he cannot be said to be liti- 
gating on behalf of the others. The learned Judge proceeds to observe: 


“ It is not necessary that in order to attract the provisions of Explanation VI 
the suit should be a representative suit, for if it is a representative suit under 
Order 1, rule 8 no question can arise as to the binding nature of the decision in 
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suit, nor is it necessary that the party should be sued in a representative capacity. 
But the person litigating must put forward a right common to him and others not 
only on his behalf but on behalf of the others-as well.” 


For Explanation VI to apply as regards private right, there must be some community 
of interest, a claim under some common title. Whether a party in a particular case 
issued in a representative character or defends in a representative character, would 
depend not on the form of pleadings but o on the substance of thevclaim. In Faimangal 

Deo v. Bed Saran Kunwari?, it iso 
“ Tt is next urged that in view of atiek VI to section 11 of the Code of 
Civil Procedure, the former jucgment must be held to be res judicata. This con- 
tention is, in my judgment, equally untenable. The parties to the former suit 
did not litigate in respect of a private rig t claimed in common for themselyes 
and others. The defendants to that suit set up their right to a part of the pro- 
perty and also alleged that another part of the pro belonged to the appel- 
ts to this appeal, but they did not assert any right which was common to all 

of them.” 


Reference may also be made to the decision of the Judicial Committee in sar 
Ahmed v. Durgah Commities, Ajmer*. In that case the President and one member of 

a Durgah Committee being ieved by the maladministration of the Mutawalli 
Proiekt a suit against him for his dismissal. In defence, the Mutawalli inter alia 
raised his hereditary right to the office. An issue was framed about it and it was 
decided hat the office was a hereditary one. It was also found that the Mutawalli 
was not a fit person. The appellate Court confirmed the finding as regards the 
hereditary nature of the office, but postponed the appointment of a substitute. 
After the death of the Mutawalli, his son filed a suit against the Durgah Committee 
claiming a declaration that the office of Mutawalli was hereditary in his family and 
that the committee was not competent to question his status as a hereditary right. « 
On the question of res judicata, besides observing that the question of hereditary right 
was not a direct and substantial issue in the former proceedings but only incidental 
to and not substance of the.suit, the Judicial Committee said: 


“ In the second place the plaintiffs (in the former suit) were not the Durgah 
- Committee nor persons who purported to sue on behalf of the Committee and 
it is by no means clear that on such an issue they were entitled to speak for the 
Committee. They were two persons who were the President and a member of 
the Committee eieiei E EEE aise AEREE ere. ones EEEE EE eee it was 
the Durga Committee who were peculiarly interested in this question and it 
cannot be supposed that they or their successors are to be bound by a decision in 
- proceedings to which they were not parties. Upon these groan the final ne 
of res judicata must be rejected.” 
Mr. Kesava Ayyangar emphasises the representative capacity recognised in suits 
by presumptive reversioners and heads of joint Hindu families and Ta out that 
she had an interest in defending the suit, and the litigation was fought out bana 
fide. It is true that, in the case of a decree agaist the manager of a joint Hindu 
family, the decree may operate as res judicata against coparceners who were not 
parties to the suit, o ugh the plaint or written statement did not state in 
express terms that th person {s being sued or is suing as manager. A suit by or 
against the TA be deemed to be one brought as representing the family 
ii the circumstances of the case ehow that he is the manager of the family and the 
property involved in the suit is family property. In the case of the manager, the 
requirements of Explanation Vl to section 11, Civil Procedure Code, are fully 
satisfied. But, in the insant case, there is no community of interest apart from the 
fact that there was a complete disclaimer of all interests in anyone else in the prior 
suit, Even in the prescnt suit, there is a disclaimer of all interests by the party to 
the former proceedings and assertion of exclusive title in the party who is said to 





t 8AULJ 345: (1911) LLR. 33 All. 493 2. ALR. 1947 P.C. Lat & 
@B). ; 


{{] KAMALAYEE AMMAL y. PARVATHI AMMAL (Natesan, J.). 685 


have been ted in the former proceedings. In the case of reversioners who 

what has been clalled a spes successionis, as pointed out b the Privy Council 
in Mata Prasad v. Nageshar Sahai’, the spes is common to them all and so is the danger 
by the widow’s act against the interests of the reversioners. The right to sue to 
set aside that common danger is given for obvious reasons of policy and convenience 
to the person, who, if the widow died at the moment, acute take the estate. But 
the result, favourable or otherwise, affects the reversioners as a body. As pointed 
out in Venkatanarmana Pillai v. Subbammal*, Explanation VI to section 11 of the 
Civil Procedure Code, covers exactly cases of such kind and bars a fresh litigation. 
‘The instant case is not of that class. 


The plea of res judicata is a bar to the trial of an issue only between the parties 
affected by it. The plea may be effective against some of the parties to the suit and 
not available against the other parties to the suit. When the plea becomes available, 
the Court refrains from deciding the issue. Therefore, to a the bar to some 
persons on record and decide the issue on its merits between other persons, does not 
“involve contradictory decision in the suit. As observed by the Allahabad High 
Court in Jatmangal Deo v. Bed Saran Kumoari®, when a Court, with reference to an 
issue involved in a subsequent suit, is of opinion that res judicata bars the trial of that 
issue, it refrains from deciding that issue. To call this action of the Court a decision 
of that issue in the subsequent suit is a mismomer and can in no way deprive it of 
the power of deciding that issue between the plaint-ff and the rest of the defendants. 
In Beli Ram & Brothers v. Mohd. Afzal‘, the Privy Council said: 


“ Their Lordships think that app`llants 2 and 3 in any case are not aff=cted 
by the plea of res judicata but it must be considered whether the plea is effective 
against the other parties to this appeal.” ; 


Invoking a representative capacity for the purposes under Explanation VI to sec- 
tion 11 in cases of this kind may result in injustice. Suppose the Court in the former 
guit had, as in this case, found in favour of the plaintiff on the merits. Will it be 
fair and in accordance with our notions of justice to preclude the second defendant’ 
claiming a trial on the issue of ownership and denying an‘ opportunity to establish 
his title to the property ? Will the Court be justified in permitting the plaintiff to 
contend that the second defendant is barred from-agitating his title to the suit pro- 
perties, because his settlor failed in the claim she put forward to the suit properties ? 
In my opinion, such contention, ifraised, would have to be over-ruled as ridiculous. 
"The mere fact that such contention is raised in a converse situation, cannot alter its 
nature. As pointed out by the Privy Council in Mt. Munni v. Tirloki Nath', the 
teat of mutuality is often a convenient one in questions of res judicata. It is pointed 
out by Kumaraswami Sastri, J., in Secretary of State v. Syed Ahmed Badsha*, that estop- 
pel must be mutual and it is difficult to see how a party not bound by a ‘udgment 
can set it up bar against a party to it. Ma, be a former ‘udgment can’be relied 
upon as a piece of evidence on the question of title. . ; 


It follows that the plaintiffs’ claim to a share in the suit properties as against 
the second defendant is not barred by the plea of res judicata. The trial Court whose 
findings are confirmed by the appellate Court, holds that the settlement deed Exhibit 
B-1 is true and, as the plaintiff had become entitled to a moiety of the suit properties, 
it does not confer full ownership of the suit properties on the second defendant, Jt 
would find for the plaintiff's right to partition of a half share in the suit properties 
but for the bar of res judicata. In the circumstances, the decrees and judgments of 
the Courts below are set aside. There will bea preliminary decree for partition and 
separate possession of a half share in the suit properties against the second defendant, 
The suit as against the first defendant shall stand dismissed. The parties will bear 
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their respective costs in the Courts below and the appellant will be entitled to her 
costs against the second defendant in this Court. 


No leave. ` 
S.V.J. —— ` Second appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. : 
Present :—Mnr. Justiog T. RamaprasapA Rao anD Me. Justiag G. RAMA- 
NUJAM. . 
The State of Madras, represented by the Collector, Salem .. Appellant* 
: : 


M. Chinnasamy and others l .. Respondents. 


Land Acquisition Act (I of 1894), section 4 (1)—Scope—Tiwo independent notifications under— 
Acquistion for a common purpose—Sulject— Matter of the first acquisition contiguous to. 
the plots acquired under the second—Increase in the price safter the first not fication—Price 
increase, tf can be considered as representing the prevailing market rats in the locality. 


It is well-settled that if two independent notifications are issued under section. 
4 (1) of the Land Acquisition Act, one covering a certain extent of land and the 
other, but later, embracing a certain other extent of land, each notification is 
independently self-active and not interdependent,notwithstanding the fact that the 
acquisition is for a common or the game purpose. In the present case, the 
two notifications under section 4 (1) were dated 21st April, 1961 and 2oth Je ies 
ber, 1961. The acquisition which was for the location of a sugar factory, did have 
an impact on the minds of the owners of the land in the vicinity, which was reflected. 
in the market price of the lands rising immediately after the first notification. 
- Thus there was a trend prevailing in the locality, indicative of a higher price than. 
that which prevailed on 21st April,1g61. Therefore, if between the first notifica- 
tion and the second notification which was probably not even known to the 
public, the prices have'increased in this area, then undoubtedly and in the absence 
of evidence that such an increase was attributable to wild speculation, it should be 
considered as representing the prevaillng market rate in the locality. 


Appeal against the decree of the Court of the Principal Subordinate Judge, 
Salem in Original Petition Nos. g9 and 40 of 1962, dated 2grd November, 1963. 


The Additional Government Pleader, for Appellant. 
R. Gopalaswami Ayyangar and M. Srinivasan, for Respondents. 
The Judgment of the Court was delivered by 


Ramaprasada Rao, J.—The State is the appellant and the claimant is the crossob~ 
jector. The subject-matter in A.S.No.380 of 1964 consists of lands in which the owner 
has an one-third share. The survey numbers acquired in this appeal are S. Nos. 64/2, 
64/3, and 92/2. Rockoning the owner’s 1/grd share therein, he was entitled to an 
extent of 2.3 acres therein, It is not in dispute that the 67 cents in S.No. 64/2 belong- 
ing to the owner, abuts a road and the rest of the properties are interior and not 
accessible to a public road. In appeal No. 381 of 1964, the extent of the lands acquired 
is 2.82 acres in S.No. 109/2. All the above lands are situated in the village of 
Pattapalayam, Namakkal Taluk, Salem District, and they were acquired for the 
construction of the Salem Co-operative Sugar Mills Limited, Mohanur and for the 

uarters of the staff of the said Mills. ‘The notification under section 4 (1) of the 
fand Acquisition Act(hereinafter called the Act), was made on goth September, 1961. 
We may at once state that prior to the issuance of this notification, there was a similar 








"A Nos. 380 and 381 of 1964 > 10th December, 1969. 
Memorandum of Crose-objections. 
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notification under section 4 (1) of the Act, but dated 21st April, 1961. Under this 
notification, a proposal aie made to ire about 248 acres 44 cents, but later the 
acquisition was restricted to 150 acres therein. ‘This acquisition proceedings, after 
having been dealt with by the usual hierarchy, came up to this Court, and ultimately 
this Court decided in A.S.No. 674 and 708 of 1963, that a sum of Rs. 2,000 per acre 
would represent a fair market value of the properties acquired under the notification. 
dated 21st April, 1961. Obviously, fiom and out ofa desire fo acquire further extents 
of land, the present notification under section 4 (1) of the Act was made on 20th 
September, 1961 and it appears that more than go acres of land were sought to be 

ired pursuant to the notification in question. One such land is the land belong- 
ing to the respondents, of which we have already set forth the details, í 


The land Acquisition Officer, after following the prescribed procedure, evaluated 
the lands at Rs. 1,880 per acre uniformly. On a reference under section 18 of the 
Act, made to Court at the instance of the owner, the lower Court awarded at the 
rate of Rs. 3,000 per acre for the roadside land, of an extent of 67 cents in S.No. 64/2 
and for the rest of the lands in both the appeals, awarded compensation at the rate of” 
Rs. 2,000 per acre. Though the owners claimed a much larger amount, before the 
Land Acquisition Officer and the Court below, they im their cross-ofjections filed, 
have restricted their claim for the road-side Jands at Rs. 5,000 per acte and for the 
rest of the lands at Rs. 3,0 0 per acre. ‘The State, who were the appellants in both 
the appeals, on the other hand, would say that the compensation awarded by the Court 
below is excessive and for that purpose they referred to the Judgment of this Court in 
A.S.Nos. 674 and 708 of 1963, and would also refer to the other documents and 
evidence in the case, to sustain their contention. 


We have already noticed that the earlier acquisition which was initiated on the 
notification date 21st April, 1961, ended in a final decision of this Court, which award- 
ed a uniform rate of compensation at Rs. 2,000 per acre, for the lands around the 

ired lands. From the sketch, Exhibit, B-1, we are able to find that the lands. 
which were the subject-matter of the first acquisition, as the witnesses would charac- 
terise it, im this case, are very near and contiguous to the plots acquired. This 
Court gave a compensation of Rs. 2,000 per acre for the lands then acquired. But, 
we cannot ignore the practical fact that the acquisition which was for the location. 
of a sugar factory, did have an in ey on the minds of the owners of land in the vicinity 
which was reflected in the market price of the lands rising immediately after the 
first notification. By way of an i ustration, the owners who have filed a cross- 
objection in this case, filed Exhibits A-1 and A-2 in the Court below. They relate 
to sales of small extents of land in S.No. 103/B which fetched a price of Rs. 12,500 

acre and Rs. 10,000 per acre respectively. No doubt, the price is obviously 
fanciful. But, the point remains that the impetus in the market price of the land 
was there and was noticeable, and there was indeed a trend prevailing in the locality 
indicative cf a higher price than that which prevailed on gist April, 1961. In. 
Dhusobhai Polabhai and others v. Special Land Acquisition Officer!, the learned Judges, 
considering a similar position, expressed the view thus : 

“Ifa person desires to acquires land or settle down in a place which is full. 
of promise for development and holds out such prospects as stated above, the- 
desire could not be condemned as a mere specualtive desire. There could be 
nothing unreal or undesirable about it. If the impress of circumstances such as. 
the establishment of an University, the founding of constitutent colleges, building 
of hostels where the alumn of the University would reside, raises the tone of the 
market and gives impetus to the market, a new market rate would be created, 
may be by even speculation entering into the said rate, and the transactions would, 
be governed by that rate.” 


We respectfully adopt the force and intendment of this passage and we would like- 

to add that every transaction indulged in by a person in such circumstances as above,, 

—————eeee eee 
1. ALR. 1959 Bom 520. 
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need not necessarily be characterised as speculative for the reason that every human 
mind, which is always considered to be normal until proved otherwise, will take 
advantage of any favourable situation and exploit it to its benefit. In fact, the learn- 
ed Judges of this Court in Padmaji Miachand v. Deputy Collector, Adeni?, ressed the 
yiew that where on the date of a declaration there was a scheme of development of 
the town and that was known generally, enhancement in the value of the market 
rates consequent on such development must be taken into account for determining 
the market value of the land to be acquired. 


In this case, there is the evidence of R.W. 2 to the effect that ‘‘the public came 
to know of the isition only by the notification under section 4 (1) and that 
þefore section 4 (1) notification, only officials who had access to the record knew 
about it.’ R.W. 1 would say that “the notification for the pres=nt acquisition is 
five monbhs after the first acquisition, and that all lands adjoining the road went up 
in prices on account of the first acquisition”. Itis well-settled that if two inde- 
pendent notifications are issued under section 4 (1), one covering a certain extent 
of land and the other, but later embracing a certam other extent of land, each notifi- 
cation is independently self-active and not interdependent, notwithstanding the 
fact that the acquisi.ion is for a common or the same purpose. The Privy Council 
in a similar situation, laid down the law in Ma Sin and others v. Collector of Rangoon*. 
‘The learned Law Lords would say that ifthe Governmnet changed their mind about 
acquiring the land and changed the date of the notification from an earlier one to a 
later date, then the only notification which gave the right to take the land was the 
second notification, and therefore that date must be the date taken in determining 
the amount of compensation to be awarded. We have only cited this to show that 
cach notification under section 4 (1) is independent and operates on its own. There- 
fore, if within the first notification and the second notification, which according 
to R. W. 2 was not even known to the public, the prices have increased in this area, 
then undoubtedly and in the absence of evidence that such an increase was attributa~ 
ble to wild speculation, it should be considered as representing the prevailing market 
rate in the locality. 7 


If this were to be the correct position in the recknoing of the market value of the 
properties acquired compulsorily, then in the instant case the owners should be 
given the benefit of such ‘an increase. 


The question is as to what would be the quantum of benefit to which the owners 
would be entitled. This Court, in Appeal Nos. 674 and 708 of 1963, fixed the market 
value of the sourrounding lands at Rs. 2,000 per acre. The second notification, if 
we may characterise it so, which is the notification in question in these appeals, 
was five months -aftér the first notification. Taking this and the impetus in the 
market and the atmosphere prevailing during that period reflecting the increase 
in the market rate of land, we consider that the road-side lands (67 cents in S.No. 
64/2) should be evaluated at Rs. 31500 per acre and the other lands other than the 
road-side lands be evaluated at 2,500 per acre. The applicants will 
be entitled to the usual solatium. 


In the view held by us, that the crogs-objectors are entitled to a sal quantum 
of compensation, the appeals fail and they are dismissed. The oranda: of 
croxs-objections are ly allowed. But, as neither party has succeeded in full, 
there will be no order as to costs in both the appeals. 


cross objections allowed in parts. 


1. (1914) 27M LJ. 106: A.I R. 1915 Mad. 2. (1929) 56 ML J. 795: L.R. 56 LA. 210: 
272. ALR. 1929 PC. 126. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. > 

- Praesent :—Mx. Jusa P.S. Kamas, ` i 

P. Vairamani Ammal ` , .. Petitioner * 


2. ; : 
_ K.N.K.RM. Kannappa ‘4. Respondent. 

Madras Buildings (Lease and Rent Control) Act (XVII of 1960), section 10 (3) (a) (iti)— 
Interpretation—Carrying on of the thannecrpandal activity, tf a business as required under 

section 10 (3) (a) (iii). ‘ ; 

On the question whether the ing on ofthe thannesrpandal activi uld 
be for P ou as required under section 10 (3) (a) (ii) of the Aci 
(XVIII of 1960). : 


Held : ‘There can be no objection to the landlord carrying on a business which 
is not strictly commercial, as for instance using the building as a place of worship 
or Bajana Manda or thannesrpandal. ‘These are absolutely legitimate objects 
to which the ord can put to use his building. The object of the enactment 
being one to regulate the occupation of residential and non-residential build- 
ings, there is no prohibition against the landlord putting the building to, any 
ee ee also iring the building bono iced for any F aei use. 

the legitimate activity the landlord will be his business. ordinary 
meaning of the word ‘business’ applies, and there is no warrant for co ing the 
word business in a very restricted way and to confine it tọ commercial activities 
or activities ọf trade alone. ` . 

Petition under section 115 of Act V of ‘903 praying the High Court to revise 

the order of the District Court, Madurai, in C.R.P.No. 19 of 1967, etc. ' 

Desikan, O.V. Baluswami and G.V. Natesan, for Petitioner. 

R. Alagar, for Respondent. 

The Court delivered the following yim oie pad 

UDGMENT.—This petition arises under the Madras Buildings (Lease 
Rend Control) Act, 1960 ; the tenant is the petitioner herein. The AE 
‘applied for eviction re the Rent Controller from the building which was in’ 

¢ occupation of the petitioner and used as a rice and flour mill. Eviction was 
sought on the ground of requirement of the leased premises for his own use. The 
‘landlord was conducting a charity which consisted of distribution of water—thannser- 
pandal—at Tirup , in a rented building in the same street. ' The peti- 
tion was o , on various grounds. It was submitted that the landlord lacked 
t no proper notice was given and that in any event the activity of carry- 

ing on. thannserpandal charity would not be ‘ business which would entitle the 
landlord to claim vacant possession.” The eviction petition was dismissed by the 
Rent Controller. But on ap the Sub-Court, Madurai, granted an order of 
eviction. The tenant took the matter up the to District Court. The District 
Court dismissed the petition accepting the contention put forward by the landlord. 

In this petition, Mr. O.V. Baluswami, learned Counsel for the itioner. 
Yaised various contentions. He submitted that the landlord has not establi that 
-he required the building bona fide. The learned District Judge has dealt with this 
contention and has found that the landlord, who was occupying a rented buildi : 
where he was carrying on the thanneerpandal activity bona fide required his own build- 
ing. T do not see anything erroneous in this ing. This contention is, therefore, 
F It was also contended that no proper notice was given under section 106 
of the Transfer of Pro Act. It was also submitted that what was carried on by 
the tenant was a rice mill business which was a manufacturing process and that six 
months’ notice is necessary. On an examination of the contract.between the parties 

a aR SRS EE a a 
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Exhibit A-r, it is seen that the anh see on a month’s notice on cither 
side. This being a contract to the contrary the learned Counsel is not entitled 
to insist on six months’ notice. This point also fails. 


Mr.O.V. Baluswami, learned Counsel submitted that in any event the sagas 
, activity cannot be termed as “‘ carrying on business”. This raises a very 
important question, and arguments were advanced at considerable | . Section 
-10.(3) (d) (ši) of the Act provides that a landlord may apply to the troller for 
-an order directing the tenant to put the landlord in possession of the building in case 
it is a non-residential building, if the landlord or his son is not for 
-of a business which he or his son is carrying on ,a non-residential b in the cig, 
town or village concerned which is his,own. Section 0 (3) (@) (O melata to a e 
dential building, while section 10 (3) (a) (#) relates .to a non-residential 
which is used for the purpose of keeping a vehicle while sub-section (ii) relates 
-any other non-residential building. According to this sub-section, the landlord 
‘is entitled to an order directing the tenant to put him in possemion if he satisfies 


the conditions laid down in the sub-section. conditions are that the landlord 
or his son should not be for the purpose of business which he or his son 
-is on in a non-resi ial building in the town which is his own and that 


` apart from himself or bis son not occupying a building it is necessary that such require- 
ment must be for the purpose of business. What is contended by the learned 
Counsel for the petitioner is that carrying on thanneerpandal activity will not be 
for the purpose of a business. What is “ carrying on business’? depends upon the 
context-and the purpose of the enactments concerned. A number of decuibns 
aie Gut ok die aeaea anil other legislations were Ged teers oe. I do not 
think that those cases should be referred to, as the word ‘‘business’’ has got a 

very wide meaning and as to what exactly the meaning that should be iven to that 
word under a particular enactment will depend upon the context and iniendment 
of the enactment. ` 


ee ee ee ee ee ek ee ing 
rye task, duty........ itual occu “a profession, trade, serious work’ 
Steet to be seen that the;wo fons Aa ts import and would cover 
sty whe en keep semi Py Peabo pave or Boeland 
olume 38, the word ‘ business’ is stated as a wider term than and not 
onymous with, trade and means practically anything which is an occupation as 
froma pleasure. Examining the scheme of the Act it will be seen that 
ee oe i E O 
tting of residential and nori-residential buildings and the control of rents of 
Sick alleys In this context the meaning of the word “business” will have’ to 
~be determined. The main object of the enactment being to regulate the letting of 
AOLE a ee PE T Poria E Wear cireontance 
the landlord is enti to get on premises for own occtpation. 
Tt may be stated that the Act does not define ‘residential ” or “ non-residential ’’ 
b ; ‘Building’ is defined jn the Act. While the tenants are certain 
“rights o ee ee also is entitled to get possession certain, cir- 
‘cumstances, As y stated, section 10 isa provision which enables the landlord 
to ger An ee tenani o pe anr ee It provides that in case 
of a residential building he is entitled to such an order if he or his son requires it 
PEEN tion and if he or his'son is not Se A raderen] Dallas: 
use relating to residential buildings, are two Clauses regulat- 
say the right of the landlord to possession of non-residential buildings, There is 
hibition in the Act to the carrying on any kind of activity in his own 
Jpuilding But if he wants possession of his own building in the occupation ‘of others 
he must fulfil the conditions that are set out in section 10 (3). In this context the 
term *‘ for purposes of a business ’’ will have to be - construed. There can be no 
objection to the landlard on a business which is not stri commercial 
‘as for instance, using the bui ding as a place of worship or Bajana dapam or 
thanneerpandal, These are absolutely legitimate objects to which the landlord 
can’ put to use his building. The object of the enactment being one to regulate 
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the « tion of residential and nop-residential buildings, I can see no prohibition 
against eee ne ie Duiding tae legitimate use and also irk 
the building bona fide for any legitimate use. So Jong as the object is a legitimate one, 
‘and so long as the requirements of the sub-section are fulfilled, I see no reason for 
restricting the meaning of the term “‘ for purposes.of a busines’. If the legiti- 
PAAT Au tie landlord will be his business the ordinary meaning of the word 
‘ business’ applies, and there is no warrant for ing the word *‘ business *” 
in the very restricted way and to confine it to ial activities or: activities 
of trade alone. Mr. Baluswami, the learned Se ey my attention to section 
10 (3) (b) and submitted that special provision is for a case of religious, chari~ 
FEE, education or other public institution and if the word ‘ business’ is given sear 
wide construction, there is no necessity for providing for a separate provision 
teligious,. charitable and educational Fat oe S contention cannot be 
accepted as section 10 (3) (b) is-wider in its scope and the institution can cage wei 
sion even though if it is in occupation of another bui ing in the same town. Further 
religious institution is entitled to possession even ‘though the purpose may not 
be one that falls under section 10 (3) (a) (i), (HY and (ii). Subsection 10 (3) (e) 
would also support the construction which I am putting on it, as the landlord, w 
is occupying only apart of the building may apply to the Controller for an order, 
directing a tenant occupying a portion of the building to put the landlord in posses- 
sion if. he i addtional accommodation for residential purposes or for pur-, 
poo business which he is ing on. The. purport of this sub-section : would 
that if the landlord is in occupation of a portion of a residential or non-residential 
building, he would be entitled to the otber ion, and I see no warrant in the 
section for restricting his right to activities which are commercial in nature. 


~ Support for this view is also derived from the- ish decisions. In: Rolls v. 
Miller’, where it was held that the carrying on of a charitable home for working 
irls, boarded without pa t was not a trade, but it was the business of lodging- 
use keeper. It was held that the word ‘‘ business’? meant almost anything whi 
was an occupation as distinguished from a pleasure, anything which was an occupa- 
tion ot duty which ired attention was a business. This view was affirmed in 
South-West Suburban Wair Co. v. St. Marylsbons Union*. In Kesavan Nair v. Babu 
Naidu*, this Court held that the term ‘‘ business ” had no technical meaning, but is 

to be read with reference to the object and intent of the Act in which it occurs. 


Mr.’ Baluswami, learned Counsel for the petitioner, referred to the decision. 
Oe ee, Boe eer where it was held that teaching 
of Vedanta is a vocation; Syed Jalal Sahib v. Commissioner of Incoms-tax Madras“, saga 
it was held that betting on horse was not a business, and Krishna Kumar v. Jammu 
Kashmir State‘, where it was held that business and trade are synonymous. He 
also referred to Anand Mahanti v. Ganesh Maheswar", Abdul Manof v. Sunamagannj 
Municipal Board®, Madras Pinjarapols v. Their Workmen?, and In re Wallis ex parte 
Sulley?°, It is not necessary to refer to these decisions as they relate to the‘ cons- 
truction of the word ‘‘ business’? in the context of the enactment concerned. As 
the word “‘ business’? has a wide im , the decision rendered ina partic 
enactment cannot be made applicable to the word used in a different enactment. 


Mr. Baluswami, learned Counsel submitted that this Court has taken a con 
view in a recent decision -réported in Solai Nadar v.'A.T.A. V. Guruswami Nadar 
Co.*1 In the case cited the landlord challenged the finding of the lower Court that the 
landlord had made no application to secure a quota of iron and therefore the. land- 
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lord’s plea that it was ‘required for his or his son’s business was an after-thought and 
that the requirement, even if true, was not a bona fide one. This Court on the facts 
came to the conclusion that the landlord required the premises and the requirement 


was bona fide for the business of himself. e was no dispute in the case ‘that if 
. the requirement was bona fids it was not for the purpose of a business. The question 
whether the activities like activity would be business or not did 


not arise for consideration in that decision. Strong reliance was placed by Mr. 

Baluswami on the following observation in the judgment : 

’ “ There is no measure to reckon the activities covered by the expression ‘ carry- 
ing on business’. The very term comprehends an act or mercantile pursuit ’’. 


I do not think that this observation would help the petitioner, for it is pointed 
out that there is no measure to reckon the activities covered by the expression. 
Further it is stated that the term comprehends an act or mercantile pursuit. It does 
not mean that the act should be of a mercantile pursuit. The term would include, 
any act which the landlord could legitimately carry on as the dictionary meaning 
would indicate. I do not think that the decision cited would help the petitioner. 
On a consideration of the decisions and on a consideration of the submissions made 
by the learned Counsel on either side, I am satisfied that the learned District Judge 
was right in holding that the carrying on of the activity would be 
for purposes of business as required under section 10 (3) (a) (iH) of the Act. The 
petition is dismissed with -costs. 

V.M.K. ' a Revision dismissed, 


- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mer, Josa T. RamarrasapaA Rao anp Mr. Jusriaz G. Rama- 
A.S. Krishnamurthi . .. Appellant* 
Revenue Divisional Officer, Saidapet, Chingleput District . Respondent. 

Land Acquisition Act (I of 1894), section 28—Scope—‘ Interest °, meaning of—Payment of 
`: tnterast on excess compensation—Interest,.if constitutes part of the compensation 

—Court, if bound to grant. interest notwithstanding ths non-payment of Court-fes. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), section 51. 


The word ‘ interest ’ in section 28 of the Land Atquisition Act denotes the addi- 
tional yardstick to measure compensation awardable. It is not ‘interest on money’ 

, as is popularly understood. This also is to be part and parcel of the award. It is 
an integral part of com tion as it becomes m in the award by force of 
statute or the impact of equity. ‘ Interest’, though named as such, truly consti- 
tutes a part ‘of the compensatio for, it is attributable to the fact 
that the claimant has been kept out of hi propery for a length of time, namely, 

. from the date of taking to the date of deposit of the amount. Thus, the quality of 
` the money paid under section 28 is not strictly interest as understood in the law 
mérchant. but additional compensation estimated and measured in terms of 
No le ion for interest under section 28 of the Land Acquisition Act at the 
High urt level can be made in an appeal under section 54 of the Act unless 
“‘Woch interest is asked for and claimed specifically in the memorandum of appeal. 
Not only that. Under section 51 of the Madras Court-fees and Suits Valuation 
Act, 1955; court-fee is payable between the amount claimed and the amount 
warded . “Ifthe appellarit in a Land Acquisition appeal intends to claim interest 
on the excess compensation, he should ask for it and pay court-fee thereon. Further 
as interest forms part of compensation, the payment of court-fees as prescribed is 
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absolutely necessary. A litigant cannot escape the burden of Court-fee by 
omitting to ask for a relief to which he might ultimatély be entitled. . 


' Hald also, that the award of interest was accidentally omitted in the decree. 
This is not a case where section 34, Civil Procedure Code, applies. There has been 
an omission which has been relieved bythe lower Court exercising Jurisdiction 
under section 152, Gvil Procedure e. As interest is part of compensation, it 
cannot be righ ‘whittled down on technical grounds, 


' Appeals against the Judgment and Decree of the Court of Principal Subordinate 
Judge of Chingleput, dated 13th November, 1963 and made i in C.R.O.P. No, 151 
of 1961. ` 


F.V. Raghavan and Miss s. Radha, for Appellant. 
The Additional Government Pleader, for Respondent. 
The Judgment of the Court was delivered by 


Ramaprasada Rao, 5.—For setting up the Industrial Estate, Guindy, certain 
lots of land on the outskirts of the City but in Alandur Village were acquired 
y issuing a notification dated 12th October, 1960, under section 4 (1) of the 

Land Acquisition Act. The appellant owns a built-up bungalow and the extent 
of the land owned by him.and in a portion of which the superstructure is built is 
14 cents, or 2 grounds and 1,080 square feet approximately. This is comprised 
in S. No. 32/2. The appellant in the Court below claimed that thè perty 
acquired should be evaluated on the rental basis, and even so in this Court he 
oe that on such basis he would be entitled to a compensation of Rs. ee 

t Rs. 18,498-69 awarded by the Land Acquisition Officer and confirmed 
by by te Court on ae under section 18 of the Act. 

‘Two alternative contentions, however, have been urged by the learned. Counsel 
for the appellant. Acco to the memo. of valuation which rests upon the 
rental basis system, learned Counsel would say that he would be entitled to a 
sum of Rs. 25,884-21- Pressing however, the alternative argument that. even if 
the property were to be valued differently, namely, as land and the building thereon, 
the value of Rs. 1,100 per ground adopted by the Court below is inadequate. 


As regards the first contention, we do not agree that this property should be 
evaluated on the rental basis because on or before the date of acquisition, the 
perty was not let out and was occupied by the owner and it would be very difficult 
to find in the absence of evidence the market rent for the premises in question, 
when at the required time the property was not actually let out. As adoption of a 
EREE rental value on the basis of the rents after the date of pve maar 
would not be safe or proper, we refrain accep the argument of the learn 
Counsel for the Fopellent chat the property Pp apne on the rental basis 
system, ' 

There is however considerable force in the argument of Mr. V. V. Raghavan, 
learned Counsel for the ap t, that the land has been valued at a considerably 
low price. The lie of lan is just on the outskirts of the City, is admitted that a 

only separates this property from the rest of the City. l 


(The „discussion of the facts is omitted. Ed.) 


We have already noticed that the notification under section 4 (1) in the earlier 
appeal was in 1958 and that the ‘instant case was in 1960. It should however be 
noticed that the other plots accidentally, but fortunately, came within the City 
limits; but the plots now acquired are branded as properties outside the City limits. 

Takirig this into consideration and the other circumstances.as location and environ- 
ment, we grant a compensation of Rs. 2,000 per ground for the acquired land. 

Thé appellant would be entitled n the 15 per cent. šolatium on the excess compen- 

sation awarded by this judgmen 


The appeal is allowed with ates costs. 
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D Appeal No. 203 of 1 nob Dez 1980, A 14 of 1964 ing on for hear- 
ing on Thursday, the teas December, 1969, Appeal No. of 1964 havi 
been for being spoken ton on the letter of the vocate,. da 
12th ovember, 1969, the Court jira | the following Judgment: : 


The Judgment ofthe Court was delivered by 


ae asada Rao, 7.—A.S. No. 414 of 1 is an appeal directed against the 
order of the learned Subordinate ate Jd of Tincchirapall who in an interlocutory 
application before him, in a Land Acquisition case which was originally referred 
to Court under section 18 of the pe allowed interest on the excess compensation 
granted, but in accordance with section 28 of the Act. When the reference was 
disposed.of in the first instance, the Court in its judgment fixed the compensation 
in the instant case at the rate of four annas per square foot with solatium etc. He 
granted three months’ time for deposit of the excess. In the decree which followed, 
no interest was provided. The dlaimant.( ndent) filed an application under 
sections 141.and152 of the Code of Civil ure, read with section 53 of the Land 
Acquisition Act. The mdent’s case was that by a clerical error the provision 
regarding interest was omitted in the decree and that as he was entitled to interest 
on ‘the excess, compensation from the date of possession to date of deposit, the Court 
may correct the error and grant the same bringing it in conformity with the judg- 
ment. fee are O bs as ee cd te 
no significance and the Court peg ding or interest should be 
deemed to have refused it. The oe ud not accept the contention of the 
State and ted relief and ultimately awarded interest. As this, 
this appeal been preferred. Before us the argument of the learned t 
Pleader was that the grant of interest being in the discretion of the Court, the judg- 
ment of the lower Court is wrong. Mr. K.S. Desikan, learned Counsel for the 
respondent, contending’ contra, sustained the | ity and propriety of the order of 
the Court below. Mr. V. V. van, at W instance A.S. No. 203 of 1964 
was set for being spoken to, urged that interest is not part of the com: tion awar- 
ded in a Land Acquisition case and therefore it has to be granted independently 
whether claimed or.not and without being subject to the payment of court-fee in 
accordance with the Madras Court-fees Act. Incidentally we negatived such a 
claim for interest in A.S. No. 203 of 1964, since it was not claimed and no Court- 
fee was paid for the relief. Many citations were made by the Bar, ' 


We shall examine the scope and nature of the entitlement for interest on the 
amount awarded either by the Land Acquisition Officer or the Court, as the case 
maybe, in the course of the application:and implementation of the machinery for 
compulsory acquisition as pbe N in the-Land Acquisition Act (I of 1894) as 
amended in Madras. The Land Acquisition Act as ie ee similar enactment, 
brought into the anvil by legislative wisdom, pro} a ait or according 
to American Jurispurdence, the of eminen eae of Me tate. Acquisition 
or requisition is made for a p lic purpose or in an emergency. In either case, 
éxpropriation’ of property becomes necessary by force of public good. In such 
cus the owner ia de D oi his propesty compulsion and is kept out of it in 
considération of a substituted paroent # which represents the real and fair market 
value of the property taken and ‘the fair rent or income derived therefrom. In 

ition, it is a permanent divestiture of rights in property; whereas in requisition 

it would be a temporary phase. Ta Hoth events thie Gwher i „deprived either for 

ever or for a period from enjoying his pro hale ha Such deprivation obviously is 

compensable, unless otherwise unequi stated -by the Legislature, whose 

plenary authority to fix the formula of Compensation has certain broad advances 

ele ENA ti eos cel ra at As 
ition or requisition, the rights over the in others are purchased. 

par yp macros proprietorship removed in the name of public 
Sir ‘chat the the vendor should be paid’a willing prict or compensation tion Pr ae 
deprivation. Thus has been evolved the salutary rule of justice, equity and good 
conscience about the payment of interest on the compensation payable to the owner. 
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pc cra Sore Dest age lies moat Hie owa 
who has lost the property permanently in acquisition temporarily during isi 
tion. As acquisition for a public purpose springs from the concept of a ocinatic 
pattern of society, it cannot be a one-way traffic, and the person deprived fat por 
to be recompensed as well towards the fair and real income from which he 
been kept away. Such is the force of the conscience of Courts that notwithstanding 
the absence of a specific provision for interest, Courts are prompted to grant it, as 
pe erly oe ee ee ee ee 
equitable jurisdiction as the right to retain possession has taken'away. Under 
the Land Acquisition Act, however there are specific provisions for the grant of 
interest under stated circumstances. 

Before the provisions relating to interest in the Act are examined, the general 
scheme of the Act, in so far as it 1s relevant for purposes of this case, may be briefly 
noticed. Part II "of the Act is captioned as “ acquisition.” ‘The Collector or the ` 
Land Acquisition Officer after due enquiry in the prescribed manner, makes an 
award whereby he grants the compensation to the person interested Section ITI 
provides for such an enquiry and the award to be made shall inter alia contain 
the compensation which ir his opinion shall be allowed for the land, in accordance. 
with sections 23 and 24 of the Act. The Collector shall thereafter take possession 
of the land unless under section 17, such possession was taken before the pasing 
of the award by invoking the urgency provisions. mee nonig which occas an Rank Y 

‘ payment’ of compensation says: 

t“ Payment of interest. —When the amount of such aopean noi paid or 
deposited on or before taking possession of the land, the Collector shall pay the 
amount awarded with interest thereon at the rate of six per centum 
from the rae of ao taking possesion Gatil 1€ shall have Geen so paid or depoda.” 

Part TII relates to reference to Court and procedure thereon. At the instance 
oe EA pas, e tp oat uaa pees fe fen be ade A 

has to be enquired into bythe Court as if it is a normal legal 
and thereafter the Court pass its award which shall substitute the 
Hoa the Collector. Under section 26 award under this 
shall be ia witing by the Judge. What is an a and what are its con- 
tents? The decree of Court on-a reference made to it under section 18 of the Act 
the award though fictionally it is called a decree’ and the statement of 
he roast ane eed a Gade o E asad esc eang a 
award as a decree within the meaning of section 2 (2), 
to be fully implemented and given effect to as if such a putative fact exists and there 
nRa to boggle with one’s imagination, while interpreting such a deemed 
is.so provided in section 26 (2) of the Act. award shall i 
ee amount awarded as prescribed in section 2g,.together with the grounds for 
awarding such amounts. This is treated as a judgment. This is contemplated 
in section 26 (1) and (2) of the Act. - Section 27 thereto makes it incumbent upon 
the Court to state the costs payable by one party to the other ynless it, for valid 
reasons fails to make a rovision for the same. ‘Thus costs awarded. are made a part 
of the ‘ award.’ Section 28 which ex facie vests a discretior in bay Vip hah ‘for 
the payment of interest at 4 per cent. Pee er Gere ane Amend- 
ment), over the excess compensation awarded by Court for the delay in payment 
of the compensation, Section ee 

“ Collector may be directed to interest om excess. compensation. TE the 
sits wid du the opinion: gi the Court the Collate Gusti ta hare Evrard 
as compensation is in excess of the sum which the Collector did award as com- 
pensation, the award of the Court may direct that the Collector shall pay interest 
on such excess at-the rate of six-per centum- per annur from the date on which he 
took possession of the land to the date of payment of such excess into Court.’ he 

The word ‘interest.’ here denotes the additional. yardstick to measure com> 

nee awardable. It is not “interest on money’ as is popularly understood. 

also is to be part and parcel of the award. It is an integral part of the compen- 
sation as it becomes merged in the award by force of statute aiea impact of equity. 
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Though section 28 projects a discretion with the Court to award interest, it appears 
to be more or less mandatory, as it is now settled law to provide the same equitably 
as well, in lieu the deprivation of the right to possession of the acquired property. 
The quality of the money paid under section 28 is not strictly interest as under- 
stood in the law merchant but additional compensation estimated and measured 
in terms of interest. We have already referred to section 94 of the Act whereunder 
the Collector is bound to award interest under certain circumstances stated therein- 
We are not strictly concerned with such interest here. 

We shall now refer to the judicial ure closely connected with the subject, 
as to the scope, content and nature of such interest granted vis-a-vis the compen- 
sation a ed. In an carly case reported in Rangaswami Ci v. Collector of 
Coimbatore}, a Division Bench of our Court was of the view that the claimant in a 
Land Acquisition case is entitled to interest as of right, although apparently he did 
` not press for it in the lower Court. ` The Privy Council in Narasingh Das v. 
Secretary of State for India in Council*, while parting with the case, o that the 

t was ‘‘ entitled to interest,” which was omitted to be ided by the 

igh Court. Though the above two ents were noed by. the learned 
Ju in Subramania Aiyar v. Collector of Tanjors,?> they were not sure whether the 
Court is bound to award interest under section 28 felt that the matter was not. 
free from doubt. After the latest pronduncement of the Supreme Court in Satinder 
hv. Umrao Singh*. National Insurance Co., Lid. v. Lafe Insurance Corporation of India® 

Raghubans Narain Singh v. Government of Uttar Pradssh,* the position is crystal 
clear and in our view, interest which ought to be provided in the award or the 
deemed decree forms part.of it and hence it is woven into the fabric of compensation 
awardable under the Act and thus integrated with it. The two -old rules 
approved by the S Court and propounded originally by either House of 
Lords or the Privy Council can be reproduced thus: , 

A “ (a) In a case where the State or the promoter, in an acquisition or requisi- 
tion. enters into possession without paying the just compensation, then interest 
is awarded on the general rule of equity which reads: ` 

‘The parties change characters, the property remains at law just where it 
was, the purchaser has the money in his pocket, and the seller still has the estate 
vested in him; but they exchange characters in a Court of Equity, the seller 
becomes the owner of the money and the purchaser becomes the owner of the 
estate.’ Vide Birch v. Foy". : j : Po 

. . (b) But for. all that, the owner is deprived of.bis pro in this case as 
much as in-the other, and the rule has long been accepted in the interpretation 

. of statutedsthat they-are not fo be held to deprive individuals of property without 
compensation unless the intention to do so is made quite clear. e right. to 
receive interest takes the place of the right to retain possession and is within 


Tt would thus be noticed that the claim for interest proceeds on the assump- 

tion that when the owner of immovable property loses possession of it he is 

- entitled to claim interest phe of the right to retain ion.” Vide 

Inglewood Pulp and Baper Co., Lid. w. New Brunswick Electric Power Commission. ® 

Thus the right to claim interest is an adjunct to the right to retain possession. 

Compensation is only the money equivalent of the total loss of the right to retain 

posession. The import of the word ‘ compensation ’ is something that makes good 

a lack or so ing that equalises or makes things equivalent. This being the 

ing of the word, and the same having been understood in that light 

established judicial precedents, interest which is also irretrievably a component 

of such an equaliser for the rights divested in compulsory acquisition, it has a nexus 
SSS SS Se RE 

a 1910) 7 Mad. Law Times 78 (2): 3 LC. ia (1963) 1 SCJ. 578: ALR. 1963 S.C. 


2 48 MLJ. 38: LR. 52 IA. 133 6. ie eo CT: a 96T 8.C.R. 489: 
- 3. (1926) 51 M LJ. 309. A IR. 1967 S.C. 465. 

4. (1961) 28.C-J 372 : (1961) 3 S C.R. 676:. 7. aR) 3 H.L.C 565. 
ALR. 1961 S.C. 908. 8. L.R. (1928) AC. 492. 
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to the word ‘ compensation’ and is only another phase of it. The Privy Council 
in Inglewood, Pulp and Paper Co., Lid. v. New Brunswick Electric Power Commission}, 
which stated the second of the rules as above, has made it explicit that right to 
interest springs from the right to retain possession, for which deprivation compen- 
sation is awardable under the Act. ` 

In Raghubans Narain Singh v. Government of Uttar Pradesh*, the following two 
questions arose for consideration: 


“ (1) Whether in the absence of a specific objection as to interest in the 
appellant’s cross-objections, the High Court ought to have gone into that question, 
and 


(2) Whether on a proper interpretation of section 28 the Court bas a dis- 
cretion to grant interest at a rate less than 6 per cent.” 


The Supreme Court held that the award of interest under section 28 of the 
Act raised a question of interpretation of that section and was therefore a question 
of law, which can be raised even for the first time in the Court of last resort, 
Reliance was placed upon the following statement of law by Lord Watson in Con- 
necticut Fire Insurance Co. v. Kavanagh? : 


‘* When a question of law is raised for the first time in a Court of last resort 
upon the construction of a document or upon facts either admitted or proved 


beyond controversy, it is not only competent but expedient in the interests of 
justice to entertain the plea.” 


But it should be noted, however, that the learned Judges of the Supreme Court 
‘were concerned with the main question whether the Court had a discretion to pro- 
vide a rate per cent. of interest other than that provided in the Land Acquisition 
Act. Negativing it, their Lordships said that where the Court exercises its dis- 
cretion under section 28 and grants interest, the interest has to be at the rate pres- 
cribed. Even such a discretion in section 28 has now been held to be only in form, ` 
but in substance it is a mandate. But it was not necessary for them to consider the 
import and content of the word ‘interest’ in juxtaposition to the word ‘ compen- 
sation,’ This was done in the earlier Supreme Court cases cited above. Pus 
‘interest’ is a species of compensation, the genus of which is the substitute for the 
right to retain possession from which again emanates the right to claim compen- 
sation and the right to claim the statutory solatium, in the case of com ty 
acquisition. In fact this is what the Privy Council did in Lala Narasingh Das v. 
Sacretary of State for India in Council’. In fact, interest has been awarded way of 
compensation in cases which arose under the Land Acquisition Act. Th 
Council did so in Vallabhadas Naranji v. Development Officer, Bandra®, Cornish and 
Varadachariar, JJ., in Revenus Divisional Officer, Trichinopoly v. Venkatarama Arar’, 

uoting with approval the principle in Inglewood Pulp and Paper Co. Lid. v. New 
Prinse Electric Power Commissiont, observed that the right to receive interest 
takes the place of the right to retain possession and that the right to award interest 
by way of compensation is well founded. They placed ‘interest’ on a par with 
compensation. A question arose in the Allahabad High Court whether interest 
paid in land acquisition proceedings is assessable income exigible to income-tax, 
After elaborately. considering the a te precedents, a Division Bench of the 
Allahabad High Court in Behari Lal Bhargava‘v.. Commissioner of Incoms-tax, C.P. and 
U.P.” held: 


SS leg 5 E E it follows that interest awarded under section 28. of the Land 
Acquisition Act is in the nature of compensation for the loss of the late owner’s 
right to retain possession of the property acquired. In other words it is damages 





1. LR. (1928) AC. 492 - 5. (1929) ILR 53 Bom 589 :-LR 56 
2 (9G) 2S CT24 ALR 1967SC 465 IÀ 259: SMLI, 139 PC). ; 

at page ae 3 . (19 LR 59 Mad. 433: 71` ; 
3. LR. (1892) AC 4B. g ee MMLI 


4. (1925) 48 MLJ. 386: LR. 52LA 133. 7. (1941) 9 LT.R. 9 at page 23, 
88 
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assessed in terms of interest for loss of possession of property upto the date of 
receipt of its consideration.” 

Our conclusion is that interest, though named as such, truly ‘constitutes a 
part of the compensation discerned (sic) for, which is attributable to the fact that 
the claimant has been kept out of his property for a length of time, namely, from 
date of taking possession to the date of deposit of the amount. 

But the learned Counsel for the claimant strenuously contended that interest 
is not part of compensation and that it should be granted whether claimed or not and 
whether Court-fee on such a claim is paid or not. In Suryanarayana Rao v. Revenue 
Divisional Officer, Guntur, the learned Judges relied on the dicta of Bhagwati, J., 
in ilal v. Additional Special Land Acquisition Officer*, and differed fr: m the ratio 
of its Court in Dodla Malhah v. Stats of Andhra Pradssh*, a Division Bench consisting 
of Satyanarayana Raju and Venkatesam, JJ. observed: 

‘© The appellants also claim 15 per cent. statutory solatium besides the com- 
pensation amount. It was laid down in Brahmanandam v. Secretary of Staie*, 
that where a person Se dissatisfied with the amount of compensation awarded 
to him under section 18, Land Acquisition Act, wants to appeal, insisting in 
case of his success that not only the excess market value but also 15 per cent. of 
the same should be decreed in his favour, be must pay Court-fees not only on the 
excess market value, but also on 15 per cent. thereon. It is also needless to point 
out that since the appellants are claiming interest on that amount, they are bound. 
to pay Court-fee on that amount as well.” 

As a matter of fact, in Brahmanandam v. Secretary of State for India in Council4 
it was held that solatium granted by an independent provision of the Land Acquisi- 
tion Act forms part of compensation, and is therefore to be treated as part of the 
amount awarded by Court. But the Full Bench in Suryanarayanu v. Revenue Divisional 
Officer, Guntur!, considered the later of the above excerpt as obiter and observed 
that they were not called upon to-decide in that case whether solatium is of 

` compensation or not. With the utmost respect to the learned Judges who decided 
the Full Bench case, we are unable to be persuaded to hold a similar view. If 
according to our High Court, solatium is indeed part of com tion and stems out 
of it, then it reasonably follows that interest, though provided in section 28 of the 
Act, which is yet again an advantage which slopes down from such compensation, 
is also an integral part of it. As already discussed in full such interest is awarded 
in lieu of the deprivation of the right to retain possession of the acquired proper 
and in this view, interest gets impregnated with com ion. lakeai Gajendra- 

, J. in Satinder Singh v. Umrao Singh® categorically says: 

** It would thus be noticed that the claim for interest proceeds on the assump- 
tion that when the owner of immovable property loses possession of it he is 
entitled to claim interest in place of right to retain possession.” 

The underlining is ours. Compensation under section 29 also spri from 
such a right, which is lost due to compulsory acquisition. Beth ard l the same 
lane and similarly placed. Again the learned Judges of the Andhra Pradesh. 
igh Court in deciding Suryanarayana Rao v. Revenus Divisional Officer, Guntur! 
as also the Division Bench who decided Anandilal v. Additionc | Special Lend Tea 
Officer? did not consider the import of section 28 of the Act which the 
interest granted as part of the award. This apart, if once it is irrefutable that the 
right to receive interest is in substitution of the right to retain ion, then we 
are unable, with respect, to agree with Bhagwati, J., in Anandilal y. Additional Spenat 
Land Apni Oe pem he oren EEE claimed on the amount 
of compensation does not form part of compensation, for, in our view, compensa- 
tion also is paid in lieu'of possession, being taken by compulsory acquisition. Title 
in the uired land passes to the Government not by any overt act of parties, but 

becatsor the statutory prescription in section 16 which provides : 


. ALR. 1969 AP 55 ŒB). 4. 57MLJ.357:1LR 53 
2 AIR. 1965 Gui 212 R 1930 Mad. 45. Mad 48: ATI. 
3. (1964) 1AR.WR 185: ALR. 1964 A.P. 5. (1961) 2SCJ.372: ALR 1961 S.C. 908, 
216. 
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“ When the Collector had made an award under section 11, he may take 
mesion of the land, which shall thereupon vest absolutely in the Government 
from all encumbrancess.”’. ` 
Again in both Anandilal v. Additional Land Acquisition Officsr!, and Suryanarayana 
Rao v. Revenue Divisional Officer, Guntur’, the question whether solatium granted in 
acquisition oe orms part of compensation or not was left open. Our 
High Court taken the view, nearly 30 or 40 years ago, that solatium and interest. 
granted in acquisition proceedings are part of compensation. Interest being yet 
another spark from the fire of com tion, we are bound to hold that interest is 
part of compensation awarded by Court in proceedings under section 18 of the 
Act. 


The further questions are whether such interest should be granted whether 
claimed by the interested person or not; and whether even if claimed this Court is ` 
bound to t it notwithstanding the non-payment of Court-fee thereon in accor- 
dance with law. According to the Supreme Court in Raghubans Narain Singh v. 
Government of Uttar Pradssh®, the grant of interest under section 28 of the Act raises. 
a question of law and it can be considered by the High Court even when the referred 
Court has not granted the same. In that case the Supreme Court reviewed the 
question and granted interest although the High Court did not provide for it. 
In all the cases including the one before the Andhra Pradesh High Court in the Full 
Bench case, a claim for interest was however made. Rights vested in individuals 
whether statutory, equitable or otherwise have to be agitated so as to obtain relief.. 
Suo motu Courts are not expected to take cognizance of such rights in appeal, unless 
they are moved for the . In our view, no ision for interest under, 
section 28 of the Act at the High Court level can be ¢ in an appeal under section 
54 of the Land Acquisition Act unless such interest is asked for and claimed specifi- 
cally in the memorandum of appeal. 


Even when such a claim is made, is the Court powerless to grant it, if the 
necessary Court-fee under the Court-fees Act is not paid ? The poser, in our view, 
has to be answered in the affirmative. sp saat aripgunan pe A site a 
the Act to the High Court from the award or of the award o. referred Court. 
A further se tat N igh Court is provided to the Supreme 
Court. Such appeals are subject to the provisions of the Code of Civil Procedure. 
We have seedy expressed that such awards are deemed to be decrees within the 

ing of section 2 (2) of the Code. Section 51 of the Madras Court-fees and Suits 
Valuation Act, 1955, runs as follows: 


“ The fee payable under this Act on a memorandum of appeal against an 
order relating to compensation under any Act for the time being in force for the 
acquisition of property for public popan shall be computed on the difference 
between the amount awarded and the amount claimed by the appellant.” 


Thus Court-fee is payable between the amount claimed and the amount 
awarded. If the appellant in a land acquisition a intends to claim interest 
on the excess compensation, he should ask for it and pay court-fee thereon. Fur- 
ther, as interest forms part of compensation, the payment of court-fees as prescribed 
is absolutely necessary. A litigant cannot escape the burden of court-fee by omit- 
ting to ask for a relief, to which he might ultimately be entitled. This would be 
evasion and ought not to be encouraged. Explanation D to section 52 of the Court- 
fees Act, which applies to the generality of appeals filed against decrees and judg- 
ments of Courts alo lends support to the view that the claim for interest being part 
of compensation and compensation being the subject-matter of the a > 
suffer court-fee as ibed and in the same manner as the main claim for com- 
tion, ES RET Aiyar; J., in Brahmanandam v. Secretary of State for 
ia in Council*. held: 


1. AIR. 1965 res 212. A 
2. AIR 1969 AP. 35 ee 4. LLR 53 Mad. 48: 57 MLJ. 357: 
3. (1967) 2S8CJ. 214: ALR. 1967 S.C. ALR. 1930 Mad. 45. 
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“ An appellant whose lands were acquired under the Land Acquisition Act 
‘but who, being dissatisfied with the amount of compensation awarded to him by 
the Court on a reference made to it under section 18 of the Act, appeals to the 
High Court, is bound to include in the valuation of his appeal the amount of 
15 per cent. of the excess market value and pay Court-fee thereon.” 


In land acquisition cases, solatium is a creature of statute; even so in these 
‘cases interest is the panacea granted by law and tempered by equity. Both the 
subjects are to be equally treated and thus understood, both claims ought to be 
included in the valuation of the appeal and court-fee has to be paid on each of the 
counts. 


In A.S. No. 414 of 1964 the further question is whether the order of the Court 
below is wrong. In onr view it is not. The learned Subordinate Judge righ 
held that the award of interest was accidentally omitted in the decree and that su 
a decree has to be corrected. The use of the word ‘ etc. ’ is not without significance. 
There has been an omission which has been relieved by the lower Court exercising 
jurisdiction under section 152, Civil Procedure Code. This is not a case where 
section 34 Civil Procedure Code, applies. We are inclined to agree with the learned 
Subordinate Judge. As interest is part of compensation, it cannot be rightly 
-whittled down on technical grounds. The appeal is dismissed. There will be no 
order as to costs. 

In the view expressed by us in the main appeal, no further orders are neces- 
-sary in A.S. No. 203 of 1964, which has been heard by us in Court with the other 
for convenience. - 

V.M.K. En Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. K. Vezraswami, Chief Justics anc Mr. Jusricg P. R. Goxura- 
“ERISENAN, 
‘Syed Rabia Beevi .. Petitioner* 


D. 

‘The*Authorised Officer, Land Reforms, Madurai and another .. Raspondents. 

Madras Land Reforms (Fixation of Ceiling on Land) Act (LVIL of 1961), section 15—. 
Scope. 


Section 15 having regard to the language employed, does not amount to 
the usual power of revision. The mistake that can be corrected under section 
15 (a) is in regard to an entry in the final statement. It follows, therefore, that 
if the entry in the final statement is based upon the earlier decision after hearing 
the objections under sections 10 and 12, it is not contemplated that section 15 is 
to cover such a situation. What appears to be the scope of section 15 is that it 
applies to mistakes in the correctness not of the merits but of the form of the entry 
in the final statement, just as section 15 (b) isdirected against clerical or arithmeti- 
Petition under Article 226 of the Constitution praying the High Court to issue 
a writ of prohibition restraining the respondents from taking any proceedings against 
the petitioner under the provisions of Madras Act LVI o; 961 in respect of lands 
-belonging to the petitioner and described in the schedule to the petitioner’s affidavit 
in ce of the proceedings of the authorised officer, Madurai in M.R.I.S. 
-27/PKM, dated gth January, 1968. : 
V. Vedantachari and K. C. Rajappa, for Petitioner. 
The Government Pleader, for Respondents. 
The Order of the Court was made by 


Veeraswami, C..—According to the final statement published under section 12. 
-thejsurplus of the petitioner’s holding. was declared to standard acres 4-63. 


*W.P. No. 630 of 1968. ` =- oS - 10th March, 1970. 
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Based on this final statement a notification under section 18 (1) followed which 
was published in the Gazette in August, 1966. On 7th November, 1967, the 
authorised officer notified the petitioner that the Government had revised the ratio 
of conversion of ordinary acres and therefore, the petitioner’s holding amounted to 
40-90 standard acres and that she should surrender a further extent of 4-735 stan- 
acres. Objections were raised to this revision, but they were overruled. 
The officer stated that he was competent to revise under the third proviso to section 
10 (4). It is in these circumstances this petition has been taken out for prohibition. 


We think that the petition is well-founded. The proviso to section 10 (4) has 
no relevance whatever to the instant situation. Section 96 no doubt contemplates 
conversion of one kind of land into another which should be taken into account, 
but, as we mentioned, the entire proceedings had been gone through resulting in 
the publication of the final statement followed by the notification under section 18 
(1). Apparently what seems to have happened is that the authorised Officer, 
overlooked G.O.Ms. 329, revenue, dated 1oth February, 1965, when he published 
the final statement under section 12 and when his attention was drawn to this he 
sought to revise the final statement. Section 12 itself says that the final statement 
published shall, subject to the provisions of section 14, be conclusive evidence of 
the facts stated therein. 


Learned Government Pleader relies on section 15 and contends that it con- 
ferred power upon the authorised officer, to make the revision in this case. This 
section is in two parts and it operates notwithstanding anything contained in section 
12 and section 14. The first part applies to a case where the authorised officer is 
satisfied that a bona fide mistake has been made in regard to any entry in the final 
statement published under section 12 or 14 and on such satisfaction, he can make 
the necessary corrections, The second part relates to correction of any clerical or 
arithmetical mistake in regard to any entry in such final statement. The entries 
referred to are to be found in form g prescribed under rule 7 (1) of the Madras Land 
Reforms (Fixation of Ceiling on Land) Rules, 1962. It has got various columns 
relating to serial number, District, Taluk, Village Survey number, Government or 
inam, wet or dry, extent, assessment, extent in standard acres, remarks and the like. 
The other entries are similar. It seems to us that section 15, having regard to 
the language employed, does not amount to the usual power of revision. The 
power of revision is conventionally conferred by the Legislature by employing the 
words ‘‘if the officer is satisfied about the legality, propriety and correctness of the 
order.” That is not the language of section 15. e mistake that can be corrected 
under section 15 (a) is in regard to an entry in the final statement. It follows, 
therefore, that F the entry in the final statement is based upon the earlier decision 
after hearing the objections under sections 10 and 12, it is not contemplated. that 
section 15 is to cover such a situation. Elaborate procedure has been laid down by 
sections 10 to 12 for preparing the draft statements, hearing PO and then 
after disposing of the objections publishing a final statement. Any finding that is 
arrived at in respect of the material entries in the form would be asa exalt of deciding 
the pros and cons in the light of the objections. If that is kept in view, it is obvious 
that, under section 15, it is not inten that a finding arrived at in a solemn and. 
quasi i-judicial fashion could be set at naught merely because the officer is satisfied 

t a bona fide mistake has been made. If that were the intention, the 
employed in section 15 would have been different. What appears to us to be 
scope of section 15 is that it applies to mistakes in the correctness not of the a 
but of the form of the entry in final statement, just as section 15 (b) is directed 
against clerical or arithmetical mistake. 


On that view, we consider that the authorised officer had no jurisdiction. to 
make the impugned order. The petition is allowed, but with no costs. 


V.K. Petition allowed. 
eer 
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THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Ma. Justice T. RawarrasapA Rao ann Mar. Justice 
G. RAMANUJAM. 


Mohamed Ghouse .. Appellant * 
v. 
Revenue Divisional eae ie f Respondent. 
Land Acquisition Act ), section 9 (2)—Scope—Claimant before the 
Land Acquisition ifr stein 9 (2) Spe Clana appearing befor i 


if under a statutory duty to inform the clatmant that he should make a specific claim for 
compensation. 


If the notices as required under the Land Acquisition Act have been served 
perly and in accordance with the statutory prescriptions, then it is not the 
duty of the Land Acquisition Officer under section g (2) to inform the claimant 
that he should make a specific claim for compensation for the lands sought to be 
ger 
morae the decree of the Court of the Subordinate Judge, Vellore in 
O.P. ae 74 of 1963 


M. Chinnappan Nair, for Appellant. 
The Additional Government Pleader, and A. Alagtriswami, for Respondent. 


The Judgment of the Court was delivered by 


Ramaprasada Rao, j.—These two appeals are connected. A.S. No. 365 of 
ga is by the claimant against the award of the learned Subordinate Judge of 
ellore, who after enquiry, granted compensation for the lands: compulsorily 
acquired under the provisions of the Land uisition Act, which com tion, 
according to the appellant, is insufficient. A.S. No. 436 of 1966 is by the tate who 
mainly questions right of the Court below for having entertained the bees z 
asa A compensation because there was a statutory bar under “gern: (2 
the the Act which prevented the Court below from enquiring into it, og 
follows that ey objection raised by the State in A.S. No. sth of 1966 
has to be accepted, it may not be necessary for us to deal with the merits of A.S. 
No. 365 of 1966. In the ee of this, we intend proceeding to consider the objections 
raised by the State in A.S. No. 436 of 1966 and thereafter, if necessary, to 
A.S. No. 365 of 1966. 


An extent of 1.99 acres of lands in Shanaukuppam Village, Vellore, belonging to 
the respondent was acquired under the provisions of the Land Acquisition for 
laying the second railway track between Latheri and Vi Stations. 

e notification under section 4 (1) of the Act was made on 4th July, 1962. It 
ears from the record that the Land Acquisition Officer, issued usual notices 
including that under section g of the Act and called upon the respondent-claimant 
to state his objections and inter alia the quantum of compensation required by him. 
We are not, however, asserting that the prescribed notice under section 9 was issued 
in the instant case, for, there is no material before us to find that way. On the 
assumption, however, that the notice issued by the Land Acquisition Officer were 
in accordance with the statutory requirements as provided for in the Land Acquisi- 
tion Act, we are proceeding to deal with the preliminary objection raised by the 
learned Government Pleader before us. 

After receiving the notice, it appears that the claimant’s son presented himself 
before the Land Acquisition Officer, But as it transprises, no specific claim was 
made by the representative of the claimant before the Land Acquisition Officer. 
‘That no such specific claim was made is not in dispute. The Land Acquisition 
Officer,’ however, proceeded with the enquiry and granted a compensation, which 
åt is not necessary Ér us at this stage to state. Not being satisfied with the compen- 
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sation so awarded by the Land Acquisition Officer, the claimant sought for a refe- 
Tence under section 18 of the Act and accordingly a reference was made. The 
‘Court éntertained the said claim in the ordinary course and at the time when the 
claim was being enquired into in the normal way, an objection was taken by the 
State that the claimant was not entitled to any more compensation than that awarded 
Py the Land Acquisition Officer, because of the statutory interdict in section 25 (2) 
of the Land Acquisition Act. The claimant’s objection which gained favour with 
the Court below was that in the absence of a specific pleading to that effect by the 
State after a reference under section 18 was made to Court, it was not open to the 
State to make such an objection and pursue the same. We find from the order of 
the Court below that it was of the view that in the absence of any pleading to that 
effect by the State, it was not competent to raise the question as above at that stage. 
Incidentally, the learned Subordinate Judge also considered whether there was any 
statutory duty on the part of the Land Acquisition Officer to inform the claimant 
before him, who appeared after service of notices under section 9 of the Act, inform- 
ing them that they should make a specific claim by way of compensation as repre- 
senting the price of the lands compulsorily acquired and were them that in the 
absence of such a claim, no more compensation can be granted by the Court in 
further proceedings thereafter. The learned Subordinate Judge was in two minds 
on this question and he referred to certain decisions of our Court. But ultimately 
_ he was of the view that on a closer reading of section g (2) of the Act, the statute 
cast an obligation on the part of the Land Acquisition Officer to require the claimant 
to state the amount of compensation to him. Reliance is placed upon the last 
sentsnce in section 9 (2) of the Act. Therefore, the Court below, whilst negativing 
the right of the State to raise the preliminary objection on the ground of absence 
of pleading, also accepted the contention of the claimant that in the absence of any 
question put by the Land Acquisition Officer in the course of the enquiry as to the 
tum of compensation required by the claimant, there was no impediment for 
e Court to grant higher compensation. It was on these two grounds that he 
negatived the objection of the State under section 25 (2) of the Act. 


In a tsa No. 436 of 1966, the learned Government Pleader rejterates that 
the interdict under section 25 (2) is formiddable and the view of the Court below 
that in the absence of a pleading, the objection cannot be projected, is unsound 
and not maintainable. He also contends that there is no statutory duty on the 
part of the Land Acquisition Officer to inform the claimant other things being equal 
and the requirements of the statute being otherwise satisfied, that he should ca 
specific claim as regards the quantum of compensation required by him. 


The first ground in well founded. The Government in a reference under 
séction 18 of the Act, has no opportunity to plead in writing their objection and case, 
There is no indication in the statute to that effect. In the peculiar circumstances, 
an oral objection of the kind mooted can be entertained at the time of hearing. 


Further, this is a matter which borders on the jurisdiction of the Court to investigate 
the claim. Such a jurisdiction fact has to be found to see whether section 25 comes 
into play. As the ent is not obliged to plead in writing and as the objection 


stems out of a statutory provision, we are of the view that the Court had the jurisdic- 
tion to hear and adjudicate on the said objection. Further the rule of secundum 
allagais st probata is applicable only to questions of fact and not to pure questions of 
law. The admitted fact is that no specific claim for excess compensation was made. 
Inthis view also the lower Court is wrong in having not considered the prelimi- 
nary objection, in the ground that there was no pleading. 


No doubt it has been stated that the effect of section 25 (2) is penal in nature 
and, therefore, it is necessary for the State to establish nd reasonable doubt 
that the state of affairs contemplated by statute under section 25 (2) were strictly 
complied with and, therefore, the interdict therein would operate. In the instant, 
case, the claimant’s son appeared, but made no specific claim. There is however, 
no evidence before us or material on record for us to adjudge whether the notices 
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which preceded the enquiry before the Land Acquisition Officer were in strict accord 
with the statutory requirements. It may be, as pointed out by judicial ents, 
the notice may be irregular in the matter of the provision of the 15 clear days before 
which the claimant could be called upon to ap before the Land Acqusition 
Officer; it may also be that the prescribed form not been empl bes een 
bly a mistake could have crept in in the text of the notice resulting in the non-specifi- 
cation of the requirements as to the obligation of the claimant to make a specific 
demand or claim as compensation for his land, etc. In the absence of any such 
materials, we are not prepared to hazard on such an enquiry and conclude on it. 


Nevertheless the question is, whether there is an obligation cast upon the Land 
Acquisition Officer, if every requirements of statute has been followed to inform 
the claimant at the time of the enquiry that he should make a specific demand. At 
one time it was thought that such was the statutory obligation for which reliance 
was placed upon the observations of Curgenven, J., in Venkaterama Iyer v. Collector 
of Tanjore', and the Observations of Krishnaswamy Naidu J., in Subramania Chettar v. 

Stats of Madras*, But these two cases were noticed by a later division Bench of 
this Court consisting of Rajamannar, C.J., and Rajagopala A »J-, In refer- 
ring to one of these cases, Rajagopala Ayyangar, J., speaking for the Bench said 
(at page 408) : 


“ In both these, the notice served under section g (3) of the Act did not conform 
to the requirements of the statute which prescribes a minimum of 15 days between 
the date of the receipt of the notice and the enquiry.” 


Referring to the other case in Subramania Chettiar v. The Stats of Madras’, the learned 
Judge after having carefully examined the ratio therein, observed that it does not 
support any such proposition that there was a duty cast upon the Land Acquisition 
O , to inform the claimant that he should make a claim for a particular amount 
of compensation and that in the absence of any notice, of warning, the provisions 
of section 25 (2) would not be attracted. On the other hand, Rajagopala A sex 
in the Guid case dealing with the facts in Subramania Chettiar v. Ths State of Madras? 
observed that a mistake was committed by the Land Acquisition Officer in the 
enquiry conducted by bim because there, primarily, the enquiry highlighted upon 
the objection of the claimant that the acquisition itself was bad. In these circum- 
stances, the learned Judges in Subramania Chettiar v. The State of Madras*, were of the 
view that the Land Acquisition Officer ought to have put the claimant in the pro 
way and ought to have informed him that he should make a ific claim as as 
beyond ees for the acquisition. This was how the learned Judges of the 
Divisional in A.P.S. Karuppiah Nadar v. Special Deputy Collector for L. A.* 
understood the decision in Subramania Chettiar v. The Stats of -Madras*, With great 
respect we are also of the same view. 

It, therefore, follows that if the notices as required under the Land Acquisition 
Act have been served properly and in accordance with the statutory prescriptions, 
then it is not the duty of the Land Acquisition Officer to inform the datnant that 
he should make a specific claim for compensation for the lands sought to be acquired. 
Whilst respectfully, therefore, agreeing with the ratio in A.P.S. Karuppiah Nadar v. 
Special Deputy Co for L.A.*, we are bound to uphold the preliminary objection 
raised before us by the learned Government Pleader. 

We, however, make it clear that the material placed before us is not sufficient 
to ress any view on the regularity or otherwise of the notices issued by the Land 
Acquisition Officer. This has to be scrutinised. For this purpose and ‘for the 

urpose of enabling the respondent to avail himself of ano opportunity to plead 
bela the Court below that he had sufficient cause for his omission to make the claim 
before the Land Acquisition Officer and that it was not deliberate and wanton. 





. (1930) ILR. 53 Mad. 921 : AIR. 1930 943. 
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2. (1953) 2 MLJ. 568: A.LR. 1953 Mad. MLJ.17: AIR. 1955 Mad. 406. 
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We were inclined to go into the question ourselves, as we have the jurisdiction to 
do so. Butin the absence of any material we are unable to adjudicate upon it. 


In the view we have taken as above, it is not necessary for us to consider the 
merits of A.S.No. 365 of 1966. 

A.S.No. 436 of 1966 is, therefore, allowed, but there will be no order as to costs. 
A.S.No. 365 of 1966 is dismissed, but with no order as to costs. The subject-matter 
of O.P. No. 74 of 1963 (A.S.No. 365 of 1966) on the file of the Sub-Court, Vellore, 
is remitted back to it for a reappraisal on a petition made by the respondent in 
A.S.No. 436 of 1966 as to the sufficiency of the cause for the omission to make a claim 
before the Land Acquisition Officer and if the Court finds that there was sufficient 
cause, it will re-enquire into the tum of compensation to which the claimants 
would be entitled and thereafter of the matter in accordance with law. In 
view of the above, the appellant in A.S.No. 365 of 1966 would be entitled to refund 
of his Court-fee. 


V.M.E. — Ordered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. K. Vseraswaw, Chief Justice ann Mr. Justice B.S. SOMA- 
SUNDARAM. 


T.V. Sundaram Iyengar and Sons (P.) Ltd., by Managing 


Director, T.S. Kri Appellani* 
v. 
The State of Tamil Nadu, represented by the angel to 
Government, Department of Labour, Madras-9 and others. Respondents. 


Industrial Disputes Act (XIV of 1947), section 2-A—Scope—Dispute between the ement 
Gad! an tndividial workman Ga tebeet of catainahacihad masters lamid on induced 
disputs—Effect. ; 

Constitution of India (1950), Entry 22, List II and Entry 97, List I, Schedule VII—Inter- 
‘pr jati 86 7 } s$ tal disputes’, if sgmfp coll ty. a (y Hi 2-A of the i } . I 
Disputes Act, if within the ambit of Entry 22, List III-—Entry 97, List when can be 


The necessity for introducing section 2-A in the Industrial Disputes Act was 
the state of pre-existing law in general, that an industrial dispute normally indi- 
cates a collective dispute either in the sense of one between workmen and manage- 
ment or of a dispute in which the cause of one workman is backed up by a union 
of workmen against the management. The Parliament apparently thought that 
a reference should be enabled for an adjudication of a dispute between the m = 
ment and an individual workman in respect of certain specified matters and thi 
purpose is sought to be achieved by deeming such a dispute as an industrial dis- 
pute. In fact, the section itself it clear by its concluding words ‘“‘ notwith- 
standing that no other workmen nor any union of workmen is a party to the 
dispute”. Therefore, the effect of section 2-A is that the deeming is not merely for 
the purpose of making a reference but also to achieve this objective by treating 
the individual dispute as an industrial dispute as it were and as it is defined’ by 
the Act. 

Held also: It is true that in the field of industrial relations, an industrial 
dispute had acquired a certain significance related to collectivism. But on that 
account it is not correct to say that Entry 22 in List III should be confined to 
such a dispute. Since section 2-A of the Industrial Disputes Act is within the 
ambit of Entry 22 of List III, there is no need to touch upon Entry 97 of List I 
of Schedule VII to the Constitution. 


Appeals under Clause 15 Letters Patent against the order of Kailasam, J., dated 
19th tember, 1968 in W.Ps. Nos. 3463 and 3464 of 1967, etc. 


*W.As. Nos. 94 and 643 of 1969. 21st April, 1970. 
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V.K.. Thirurenkatachari for A.R.: Ramanathan, for Appellant. 
The Government Pleader and R. Ganssan, for Respondents. 
The Judgment of the Court was delivered by 


Vesraswami, C.F.—These appeals arise from a common order of Kailasam, J., 
ismissing two petitions under Article 226 of the Constitution, one to quash the 
order of the Government, dated 6th July, 1967, referring for adjudication an indus- 
trial dispute under section 10 (1) (¢) read with section 2-A of the Industrial Disputes 
Act, ane the other to prohibit the iding Officer, Labour Court, from proceeding 
with the adjudication. ; 
The third respondent was employed by th fy signe as an apprentice from iat” 
May, 1964, for a period of twelve months. er completion of the apprentice- 
` ship, the third respondent was appointed as a probationer under a 
ment as probationary technical assistant with effect from rst May, sob.” Fils 
- probation was, however, terminated by order dated grd February, 1966, after an 
enquiry into a certain charge of misconduct against him. On gist December, 
T966, the Labour Officer, Tirunelveli, sent his conciliation report, in the light of 
which the State Government, by an order, dated 24th February, 1967, declined to 
make a reference for adjudication. The order stated that the third respondent 
was dismissed from service after an enquiry in which the charges against hım were 
held proved and, therefore, no reference was called for. On gth March, 1967, the 
third respondent by a petition moved the then Chief Minister to reconsider the 
order and this was followed by another petition to the succeeding Law Minister, 
both of which were sent to the Commissioner of Labour, who, after getting a report, 
of the Labour Officer sent his communication, dated 25th April, 1967, stating that 
the earlier order refusing reference did not call for review. After taking into consi- 
deration the Commissioner’s communication as also that of the Labour Officer, dated 
6th April, 1967, the Government passed the impugned order. Though eventually 
the matter lies in a narrow compass, on a certain assumption of the effect of the 
` impugned order, the constitutional validity of section 2-A has been canvassed, 


The preamble to the order of the Government, dated 6th July, 1967, recited— 
‘* Whereas the Government are of opinion that an industrial dispute has arisen 
between the workmen and the management...... ** On the top of the order, it 
read : ‘From the Labour Officer, Tirunelveli, Conciliation Report........ dated 
6th April, 1967 ”. The use of the words ‘‘ conciliation” and ‘‘ workmen ” in the 
order appears as we understand the argument for the appellant to form its basis. 
First, it 1s stated that subsequent to the order of the Government, dated 24th February, 
1967, there was no further conciliation and that inasmuch as the impugned order 
read as if there was a Labour Officer’s conciliation report, the Government was 
misled into thinking that in that view a reference should be made and that it could 
not refuse it without stating reasons. We have looked into the Labour Officer’s, 
report aforesaid and find that it did not pertain to any conciliation. It isnot clear 
how the word ‘ conciliation ’ crept into the im bse order. But, at the same time, 
when the order under consideration recited thie bour Officer’s report, dated 6th 
April, 1967, as having been read by the Government, there can be no question of 
any misunderstanding on its part and that there was an earlier conciliation on which 
the Labour Officer had reported. We have to take it that the Government read 
the contents of the Labour Officers’ communication, dated 6th April, 1967. That 
being the case, we fail to see any force in the contention that the word ‘‘ conciliation” 
in the impugned order has maed the Government into making it.” 


Even the expression ‘ workmen’ in the preamble we have extracted seems to 
bave found a place in the order, because printed form which was in vogue prior 
to§the enactment of section 2-A, had been made use of for drafting the impugned 
order. But, as a matter of fact, when we see the other parts of the order, it is clear 
that what the Government had in mind, in making the impugned order, was not a 
collective dispute in the sense of a dispute between the workmen and the manage- 
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ment, but an individual dispute between the third respondent and the management, 
in respect of the former’s non-employment and its justification. The annexure 
to the order sets out the dispute as “t whether the non-employment of Thiru S. 
Krishnan is justified, and if not, to what relief he is entitled?” That clearly shows 
that the use of the word ‘‘ workmen ” in the preamble to the notification of reference 
was by the accident of using the printed form and it was not a deliberate use. There 
is also the further aspect that if the dispute was treated as a collective one, one would 
expect copy of the order being transmitted to the concerned union but, this was not 
done and could obviously not be done, asthe third respondent’s case was not 
espoused by any union. 


On that view, the further argument in attack of the validity of section 2-A does 
not seem to arise. We may, however, out of deference to the argument, deal with 
it. It may be remembered that a series of decisions have Held that for a dispute 
to be an industrial dispute, it should be a collective one, that is to say, it must be a 

ispute between the workmen and the management, or if the dispute related to an 
individual workman, his case must be espoused by the union of workmen under the 
ent. Apparently because of this view, the Parliament, by Act (XX XV of 
1965), introduced section 2-A,the effect of which is to empower a reference for adjudi- 
cation a dispute or difference between a single workman and the employer in respect 
of his discharge, dismissal, retrenchment or termination, as if it were an industrial 
dipute. ‘‘ Such dispute ” says that section “‘ shall be deemed to be an industrial 
dispute, notwithstanding that no other workmen nor any union of workmen is a 
party to the dispute ”. The contention before us is that the deeming-under this 
provision should be limited to making of a reference of such a dispute and not extend 
to a conversion of an individual into a collective industrial dispute. From a’practical 
point of view, it is stated, the difference has a bearing, for example, as to the appli- 
cation, of section 33 (2) andsection 33-A series. In Stats of Travancore-Cochin and 
others v. Shanmugha Vilas* Cashewnut Factory, Quilon}, the Supreme Court observed that 
if any legal fiction was created, the first question would be for what purpose it was 
created and the Court referred to In re Coal Economising Gas Co.*, and especially to 
the observations of James L.J.: 


“The Act says that an omission shall be deemed fraudulent. It ides that - 


something which under the general law would not be fraudulent be deemed 
fraudulent, and we are d with a case of that kind. Where the Legislature 
provides that something’is to be deemed other than it is, we must be careful to 
see within what bounds and for what p it is to be deemed. Now, the Act 
does not say that the prospectus shall be dered fraudulent, simpliciter, but that 
it shall be deemed fraudulent on the part of the person wilfully making the omis- 
sion as against a sharcholder having no notice of the matter omitted and I am 
of opinion that the true intent and meaning of a is to give a personal 
remedy against the wrong-doer in favour of the shareholder.” 


It is true, as observed in that case, that where the Legislature creates a fiction 
uring the words ‘‘ as if it were ” or ‘‘so and so shall be deemed” one has to assess 
the limit of the deeming. It is generally held that where a fiction ora deeming pro- 
vision is in question, it has to be confined to its strict limit and not allowed to over- 
flow beyond the p for which such a deeming or action is created. It is equally 
settled Proposta that ance the limit is fixed, imagination should not be allowed 
to le so as to allow it to crack the putative state of affairs, but the Court should 
give effect not merely to the deeming within the limits set but also to the 
consequences flowing therefrom. If citation is required, we may recall the observa- 
tions of Lord Asquith in East End Dwelling Co., Lid. v. Finsbury Borough Council’, 
which have been approved by the Supreme Court in M.K. Venkatachala, I.T.O. and 
another v. Bombay Dyeing and Manufacturing Co. Lid.*. 


1. (1953) SCJ 471: (1954) SCR. 53: 4 (1958) S.C.J. 105s eaa An WR. 
(1953) 2 MLJ. 123: AIR 1953 SC. 333. (S C) 182 : (1958) 2 M.L J. (SC) 182: (1959) 
2 LR (1875) 1 ChD 182. S.C.R. 703. 
3. LR (1952) AC 10. . 
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‘If you are bidden to treat an imaginary state of affairs as real, you must 
surely, unless prohibited from doing so, alsoi ine asreal the consequences and. 
incidents, which, if the putative state of affairs fad in fact existed, must inevita- 
bly have flowed from or accompanied it.” 

What then is the purpose of the deeming in section 2-A? As mentioned already, 
the necessity for introducing this section was the state of the pre-existing law in 
general, that an industrial dispute normally indicates a collective ute either in the 
sense of one between workmen and management or a dispute in which the cause 
of one workman is backed Head a union of workmen against the management. 
The Parliament apparently thought that areference should be enabled for an adjudi- 
cation of a dispute between the management and an individual workman in respect 
of certain specified matters and this purpose is sought to be achieved by deeming 
such a say tas as an, industrial dispute. In fact, the section itself makes it clear by 
its concluding words ‘‘ notwithstanding that no other workmen nor any union 
of workmen is a Tany to the dispute”. We are of the view, therefore, that the effect 
of section 2-A is E for the purpose of making a reference 
but also to active this objective by the individual dispute as a industrial 
dispute as it were and as it is defined by the Act. 


If that were so, the next contention for the appellant is that the section will 
be in excess of the powers of Parliament, because Entry 22 ‘‘ Trade Unions : Indus- 
trial and Labour Disputes” in List ITZ of the Seventh Schedule to the Constitution 
is confined to what is understood generally by the pre-existing law as an industrial 
and labour dispute, that is to say, in the sense of a collective dispute which would 
include also a dispute raised by a single workman but supported by other workmen 
is a union or otherwise. We are unable to accede to this contention. When an 
entry occurs in a list a to a system of distribution as between the Centre and 
the States, it should be given the widest significance and amplitude. It is true that 
in the field of industri relations, an industrial dispute had acquired a certain 
significance related to collectivism, But we are not persuaded to take the view 
that Entry 22 in List III should be confined to auch a dispute. We are aware that 
a Legislature which acts in exercise of a given subject-matter of power cannot by a 
device of definition arrogate to itself a power which is not within that entry. But 
we do not think that section 2-A is of that category. We accept Counsel’s argument 
that Entry 97 of List I cannot be invoked to save a given piece of legislation as to its 
validity by merely saying that by the residuary power inhering as it does in the 
Parliament, it was free to make any law. That power can be invoked only in 
respect of a matter which is not enumerated in any of Lists II or III. But, as we have 
expressed the view that section 2-A is within the ambit of Entry 22 of List IL, 
there is no need to touch upon Entry g7 of List I. ” 


The appeals are dismissed. No costs. 
V.M.K. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mnr. K. Vesraswaml, Chief Justice ann Mr. Justice P.R. Goxu.a- 
KRISHNAN. 


M/s. Bheru Manufacturing Co, Madras-3 .. Appellent* 
D. 
The Collector of Customs, Madras, and others .. Respondents. 


Foreign Exchange Regulation Act (VII of 1947), sections 23 (1), 23-D (1) and 23-F— 
Scope—Adyudication proceedings for the contravention of section 23 (1) resulting in ley 
of penaltyp—Enforcement of the collection of penalty under section 23-F —Section 23-D (1) 
providing for adjudication and section 23-F, if operate in exclusive fislds without any 


Criminal Procedure Code (V of 1898), Chapter XIV, section 190 and Foreign Exchange Regu- 
lation Act (VII of 1947}, section 23 (1) and proviso to section 23-D (1)—Scope— 
Magistrats not to take cognizance of the offences under S. 23 (1) without a complaint by the 
Director of Enforcement— Magistrate, if competent to receive the investigation report. 


The adjudication under section 23-D (1) of the Foreign Exchange Regulation 
Act, 1947, is a separate proceeding, and complete in itself. At the inquiry, the 
issues are, whether there is any contravention of any of the provisions mentioned 
in section 23 (1), and if so, how much penalty should be levied in the circums- 
tances. Those issues are not relevant to proceedings under section 23-F. The 
gist of the offence is, failure to pay the penalty imposed by the director, and the 
Court is not called upon to go behind the levy of ty. That is a matter 
within the purview of an oo ie under section 23-E and a further ap ona 
question of law, to the High Court. The object of section 23-F is m to pro- 
vide for enforcement of the collection of penalty and of disobedience to direc- 
tions or orders of the Director, Appellate Board and High Court. In fiscal statutes 
it is usual to provide for Revenue offences, one of which would be default in pay- 
ment of tax assessed. The fact that evasion or an element like that, is made an 
ingredient of the offence does not make any difference. Section 23-F provides 
for an absolute meee h Section 23-F operates only after the adjudication pro- 
ceedings has ended in levy of penalty, and the sections operate in exclusive fields 
without any inter-action, so that section 23-F is not intended to qualify or affect 
in any way, the character and nature of the proceedings. Therefore, it is not 
correct to say that the provision for adjudication is invalid. 


The Delhi Special Police Establishment Act, 1946, by section 2 authorises 
the Central Government to constitute a special police force to be called the Delhi 
pa Sons Police Establishment for the investigation in any Union territory, of 

ces under section 3. In making such investigation, the police establishment 
shall have throughout any Union territory, all the powers, duties, privileges and 
liabilities which police officers of such territory have in connection with the investi- 
gation of offences committed therein. The powers of the Special Police Establish- 
ment are capable of extension under section 5 (1) by orders of Central Govern- 
ment to any area in a State, not being a Union territory. The powers of the 
Delhi Police Establishment have been extended to the State of Madras with the 
consent of its Government. The notification dated 6th November, 1956, of the 
Government of India, Ministry of Home Affairs, specified in exercise of the powers 
under section 3, the offences or classes of offences which were to be investigated 
by the Delhi Special Police Establishment. These offences include section 418 of 
the Indian Penal Code, offences punishable under the Foreign Exchange Regula- 
tion Act, 1947, and attempts, abetments and Sa in relation to or in 
connection with the offences specified which include section 420 of the Indian 
Penal Code, and the offences punishable under the Foreign Exchange Regulation 
Act, 1947. It follows, th re, that the Special Police Establishment will be 





*W.A Nos 139 and 140 of 1969; W.P. Nos 2790 
to 2793 of 1969 and Cri. M.P. No. 2450 of 1969. d 17th June, 1970. 
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within its powers to investigate into offences under section 120-B of the Indian 
Penal Code, read with any of the offences mentioned in section 23 (1), and more 
so into the offence under section 420 of the Indian Penal Code, which is a 

izable offence. Their competence to investigate extends to tbe offencse 
punishable under the Foreign Exchange Regulation Act, 1947, though they were 
all non-cognizable. 

There is nothing to indicate in Chapter XTV that the powers of investigation 
can be exercised only if the police exercising the same are entitled to file a report 
on which the Magistrate can take cognizance of the offence. The only result 
of the proviso to section 23-D (1) of the Foreign Exchange Regulation Act is, that 
the Magistrate concerned cannot take cognizance under section 190 of the Crimi- 
nal Procedure Code of the relative offence without a complaint by the Director 
of Enforcement himself. There is no prohibition under Chapter XIV of the 
Code, of filing report at the completion of the investigation by the Police, though 
the Magistrate cannot take cognizance of the offence on such a report, if the special 
law requires that he can do only a complaint from the competent officer. 


W.A.Nos. 139 and 140 of 1969 :—Appeals under clause 15 of the Letters Patent 
against the order of the Honourable Mr. Justice Kailasam, dated 28th February, 
1969 and made in the exercise of the Special Original Jurisdiction in W.P Nos. 3536 
and 3537 of 1968, respectively presented under Article 226 of the Constitution of 
India, to issue a writ of quo werranto, calling upon the third respondent namely the 
Superintendent of Police, Central Bureau of Investigation, to show the validity of 
his appointment and his exercising powers in Madras State in W.P. No. 3536 of 
1968 and ; Pes 
(H) to issue a writ of prohibition, ee the 2nd respondent herein 
from taking any action against the petitioner herein for adjudication under section 
2g (1) (a) of the Foreign Exchange Regulation Act in W.P.No. 3537 of 1968. 


- W.P. Nos. 2790 to 2793 of 1969 :—Petitions praying that in the circumstances 
stated therein and in the vits filed therwith the High Court will be pleased to 
issue writs of prohibition restraining the respondents Nos. 1 and 2 in W.P.Nos. 2790, 
2791 and 2793 of 1969 from taking any action against him for adjudication under 
section 23 (1) (a) of the yore Regulation Act and investigation in 
First Information Report inR.C.No. 4 of 1969, on the file of the Court of the Chief 
Presidency Magistrate, Egmore, Madras-8, and (i) to issue a writ of quo warranto 

ing upon the 2nd Respondent in W.P.No. 2792 of 1969 namely the Superintend- 
ent of Police, Central Bureau of Investigation, , to show the validity of 
the appointment and his exercising powers in Madras State. 


Crl. M. P. No. 2450 of 1969 :—Petition praying that in the circumstances 
stated therein and in the memorandum of grounds the High Court will be pleased 
to quash the proceedings in R.C.No. 4 of 1969 on the file of the 2nd respondent now 

ing on the file of the Court of the Chief Presidency Magistrate, Egmore, 
adag and filed by the 2nd Respondent herein. 


V.K. Thiruvenkatachmi, S.T. Ramalingam, K. Ramaswami, V. Srinivasan, A. Sarojini- 
Bai and M. Møæran Sahib, for Appellant. 

The Advocate-General and the Central Government Standing Counsel, for 
Respondents. i 

The Judgment of the Court was delivered by 


Vesraswami, C. J.—The two questions common to these matters are: (1) as to 
the validity of adjudication proceedings initiated under section 23 (1) @) of the 
Foreign pa hange Pa aron Act, 1947 ; and (2) as to the jurisdiction of the Delhi 
Special Police lishment, to investigate into contravention of the provisions 
mentioned in section 2g (1), more’ particularly offences under section 120-B of the 
Indian Penal Code, read with such contravention, as well as under section 420 of 
the Indian Penal Code, read with section 511 of the same Code. Kailasam, J., 


uj M/S. BHERU MFG. CO. y. COLLECTOR OF CUSTOMS (Veeraswami, C.J.). 71% 


decided them against the parties affected in two of these cases from which the writ 
ap arise. The learned Judge, however, confined the jurisdiction of the Special 
Police Establishment to investigate into the alleged offence under section 420 of 
the Indian Penal Code, but appeared to think that the fact that while they investi- 
gated into a ec ear offence, certain facts amounting to an offence under special 
Acts em. , did not deprive them of the jurisdiction to investigate into such facts. 
It is not clear, as far as we can find, from the order of Kailasam, J., whether he 
thought that the Special Police Establishment had powers to investigate into an 
offence under section 120-B of the Indian Penal Code, read with sections 4, 5 and 23 
of the Foreign Exchange Regulation Act. We have come to the conclusion that the 
learned Judge was right in the view he took, but we are inclined to go further and 
-uphold the powers, subject to certain qualifications, of the Special Police Establish- 
ment to investigate into contraventions mentioned in section 23 (1) of the Foreign 
Exchange R ion Act, as well. 

The Director, Enforcement Directorate of the Ministry of Finance, by two sepa- 
rate notices in December, 1967, called upon S. Alim and M. ilal, partners of 
M/s. Bheru Stainless Steel Warehouse, Madras, to show cause within the specified 
time why adjudication proceedings under section 23 (1) (a) of the Foreign Ex 
R tion Act, should not be taken, firstly, for contravention of section 5 (1) (a) 
by both of them making a payment of Rs. 30,000 or on about April, 1967, to M/s. 
Naina Mohamed & Co., Singapore, a po resident outside India, without the 
general or special exemption from the Reserve Bank of India, and secondly, for 
contravention of section 5 (1) (b) of the Act, by their acknowledgement of a debt 
of Rs. 50,000 due or payable to a non-resident, without similar exemption. On 
6th September, 1968, an r of Police attached to the Special Police Establish- 
ment, sent a notice under section 160 of the Code of Criminal Procedure, to M. 
Mangilal, to appear before him on a certain date, for the purpose of answering certain 

estions relating to a case which he was investigating under Chapter IV of the 
Cote The particulars of the case were stated to be: 


**R.C.No. 9 of 1968/EOW/MAD. Under section 120-B, Indian Penal Code, 
R/W-4, 5 and 23 of the Forign Exchange Regulation Act, section 5 of the Import 
and Export (Control) Act and section 420, Indian Penal Code, section 513. 
Indian Code—against M/s. Bheru Manufacturing Co., and others”. 

Bheru Manufacturing Company then applied in one case for a direction ase 
the Enforcement Directorate from taking any action under section 23 (1) (a an 
in the other for a writ of quo warranto, calling upon the Superintendent of Police, 
Central Bureau of Investigation, Madras, to show the validity of his appointment 
and his exercising powers in Madras State. Ibrahim Kutti, Ismail and Syed Abdul 
Khadir, petitioners respectively in the three writ petitions before us, asked for similar 
reliefs against adjudication proceedings under section 29 (1) (a), and also investiga- 
tion by the Special Police Establishment, into an offence under section 120-B read 
with section 4 (1) of the Foreign Exchange Regulation Act, and sections 123,. 
195 (a) and 135 (i) of the Customs Act, 1962. The record shows that R.C.No. 4 
of 1 was registered. on pia carat) ee 
obtaining on application to the Chi idency Magistrate, Madras, his permission. 
to investigate ies the offences mentioned in the First Information Report, since 
they were non-cognizable, they have started investigation. 

The invalidity of the proceedings under section 23 (1) (a) of the Foreign. 

Regulation Act, is said to arise because in view of the proviso to section. 
23-D (1), section 23 (1) conferred upon the Director unguided and arbitrary power 
of choice to proceed under clause (a) or clause (b), and, therefore, to that extent, 
violates Article 14. This ground is now fully covered by M/s. Rapala Corporation 
(P.) Ltd. and M.R. Pratap v. The Director of Enforcement, New Delin*, The Supreme 
Court held : i 

* In our opinion, these two sections 23 (1) and 23-D (1) must be read ther, 
so that the procedure laid down in section 23-D (1) is to be followed in all cases 


1. AIR 1970 8.C. 494. 
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in which proceedings are intended to be taken under section 23 (1). The effect 
of this interpretation is that, whenever there is any contravention of any section 
or rule mentioned in section 23 (1), the Director of Enforcement must first pro- 
ceed under the principal clause of section 23-D (1) and initiate proceedings for 
adjudication of penalty. He cannot, at that stage, at his discretion, choose to 
file a complaint in a Court for prosecution of the person concerned for the offence 
under section 23 (b). The Director of Enforcement can only file a complaint 
by acting in accordance with the proviso to section 23-D (1), which clearly lays 
down that the complaint is only to be filed in those cases where, at any stage of 
the inquiry, the Director of Enforcement comes to the opinion that having regard 
to the circumstances of the case, the penalty which he is empowered to impose, 
would not be adequate ’’. 

Criminal Appeals arose from a common order of Krishnaswamy Reddy, J., 
declining oo a complaint, which the Supreme Court set aside. It allowed the 
appeals on the gun t the complaints against the accused were premature. 
In view of tbis decision, the said ground of attack on the validity of section 23 (1) 
cannot be sustained. 

The other ground for invalidating adjudication proceedings under section 23 (1) 
(a) is based on the co uence of the interaction of section nok Ga section 23 (1) (a), 
read with section 23-D (1). Under section 23 (1) (a), the Director of Enforcement 
is empowered to a judge after an inquiry, as contemplated by section 23-D (1), 
the contravention of any of the provisions mentioned in the body of sub-section (1) 
and the penalty leviable in respect of it, subject to the limit imposed. If the Director, 
in the course of such inquiry, is of opinion that the penalty which he could impose 
under section 23 (1) (a) would be inadequate in the circumstances, he should instead 
of imposing any ty himself, make a complaint in writing to the Court. That 
is what the proviso to section 23-D (1) enacts. Section 23-F enjoins that 

‘if any person fails to pay the penalty imposed by the Director of Enforcement 

or the Appellate Board, or the High Court, or fails to comply with any of 
their directions or orders, he shall, on conviction before a Court, be punishable 
with impriosonment for a term which may extend to two years, or with fine, or 
‘with both’’. 
The argument is that if adjudication thus led directly to conviction, the 
provision for adjudication itself would be invalid. In absolute liability 
criminal Court adju criminal liability with reference to the 
Criminal Procedure Code and the evidence recorded. The steps that 
precede a conviction under section 293-F are, collection of evidence, inqui 
and adjudication under section 23 (1) (a) read with section 23-D (1) followed 
by Jevy of penalty, default in payment of penalty, and lastly the conviction 
based on such default. The proceeding under section 23 (1) (a) read with section 
23-D (1) are ofa civil character, and that being the case, some of the evidence collec- 
ted or recorded in the course of such proceedings, might possibly be compelled 
evidence. Such evidence eventually forms the basis of adjudication under section 
23 (1) (a), and also a conviction under section 23-F. Further, in a conviction under - 
section 23-F, the Court has no opportunity to test such evidence. Also, the evidence 
in the course of an inquiry contemplated by section 23-D is not according to the 
rules, and not recorded by judicial authority. The quality and effect of such evi- 
dence in such a proceeding is essentially different from those of evidence recorded 
in a criminal proceeding, but the basis of a conviction under section 23-F is evidence 
recorded in that manner in a proceeding under section 23-D which is of a civil nature. 
In conviction for revenue offences as income-tax, it is not based on absolute liabi- 
lity, but on evasion and the like. The effect of reading sections 23 (1) (a), 23-D (1) 
and 23-F is that the nature of the proceeding under section 23 (1) (a) is a criminal 
p ing, the validity of which cannot be maintained in view of the manner of the 
collection of evidence, its intrinsic quality, value and infirmities, as well as ially 
the liability to conviction under section, 23-F automatically arises from a default 
in payment of the peaty adjudged under section 23 (1) (a). Thus proceeds the 
reasoning of the learned Counsel in inviting us to hold section 23 (1) (a) to be invalid 
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Along with section 23 (1) (b). But we are unable to accept it as a sound or tenable 
contention, 


The crux of the above reasoning is, that adjudication leads directly to convic- 
tion, and the provision for adjudication itself will, therefore, be Neste We are 


-not persuaded that section 23-F leads to any such consequence. ication 
‘under section 23-D (1) is a separate proceeding, and capes in i At the 
- Jnquiry, the issues are, whether there is any contravention of any of the p ions 


mentioned in section 23 (1), and if so, how much penalty should be levied in the 
circumstances. Those issues are not relevant to proceedings under section 23-F. 
The gist of the offence is, failure to pa’ penalty imposed by the Director, and the 
Court is not called upon 0 go bekind the fry of Penalty. That is a matter within 
the purview of an appeal under section 23-E and a er appeal on a question of 
daw to the High Court. The object of section 23-F is merely to provide for enforce- 
anent of the collection of penalty, and of disobedience to the directions or orders of 
the Director, A te Board and High Court, as for instance, section 19-E empowers 
the Director o orcement, during the course of any ing in connection with 
‘any offence under the Act, to require any person to produce or deliver any document 
relevant to the inquiry, or to examine any person acquainted with the facts and 
circumstances of the case. Under section 19-F (1), he has the power to summon any 
person whose attendance he considers necessary either to give evidence on to produce 
a document in any such inquiry. Disobedience to any of these directions is an 
offence liable to conviction under section 23-F. We may also note that in Fiscal 
Statutes, it is usual to provide for Revenue offences, one of which would be default 
in payment of tax assessed. The fact that evasion or an clement like that, is made 
an ingredient of the offence does not, in Jat inion make any difference. Section 
23-F provides for an absolute liability. Mr . Thiruvenkatachari, who addressed 
the main argument, clearly told us that he A not questioning the validity of section 
23-F in these p , and did not invite us to decide the question. In M. R. 
Dae ee (poration (Private) Ltd. v. The Director of Enforcement, Nav 
Krishnaswamy Eee , was of the view that the nature and the charac- 
ne of proceedin de under sections 23(1) (a) and 23-D were civil pro- 
ceedings, and that. ae nature and character were not changed by virtue of Phe 
jntroduction of section 23-F of the Act, and section 23 (1)-(2) did not become a 
criminal proceeding. Kailasam, J., accepted this view, and we agree with them. 
But in our opinion, the point is not whether section 23-F by its SETS ea 
section 23 (1) (a) read with section 23-D converted the adjudication pee 
into those of a criminal nature. We are of the view that section 28- 
only after the adjudication proceedings has ended in levy of penalty, and 
-sections operate in exclusive fields without any inter-action, so that section ag F 
is not intended to qualify or affect in any the character and nature of the 
proceedings. The second ground’ of atace on the validity [of f adjudication 
proceedings under section 23 (1) (a) read with section 23-D (1) also; ms i 
. Next we pass on to the jurisdiction-of the Special Police Establishment, to 
eee into the offences under the Foreign Exch Regulation Act. Section 
(2) of the Criminal Procedure Code, eee that ail offences under any special 
w, other than the Indian Penal Code, shall be inquired into, tried, and otherwise 
dealt with accor: to the provisions of the Code, but subject to any enactment for 
the time being in force ting the manner or place ofi vapi g, ee 
into, trying or otherwise dealing with such offences. It is manifest tha this pro- 
‘vision invests the local police with the powers of investigation in ae with 
the See into offences under ial enactments, unless such fers are excluded 
the relative special law. The Delhi Special Poliçe Esia blihen Act, 1946, 
section 2 authorises the Central Government to constitute a Special Police’ Force 
‘to be called the Delhi Special Police Establishment for the investigation in any 
Union Territory, of offences notified under section g, In making such investigation, 
the police esta t shall have throughout any Union Territory, all the power, 


Poa tee A, (1969) LW. (Crh) 98, eect, 
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duties, privileges and liabilities which police officers of such territory have in con- 
nection with the investigation of offences committed therein. Any member of 
the establishment of or above the rank of Sub-Inspector, may exercise in any Union 
‘Territory, any of the powers of the officer-in-charge of a police station in the area 
in which he is for the time being, and when so exercising such powers, ae officer 
shall be deemed to be an officer-in-charge of a police station discharging the func- 
tions of such an officer within the limits of his station. These of the Special 
Police Establishment are capable of extension under section 5 (1 j by orders of Central 
Government to any area in a State, not being a Union Territory. When such extene 
sion is made to any area, a member of the Special Police Establishment will be 
capable of discharging the functions of a police officer in that area, and while he 

so discharges his functions, he is deemed to be a member of the police force of that 
area and he is vested with the powers, functions and privileges, and he is also subject 
to the liabilities of a police officer belonging to that police force. More ifi- 
cally, under any such extension to any area, a member of the Delhi Police b- 
lishment, of or above the rank of a Sub-Inspector may, subject to any orders of the 
Central Government, exercise the powers of the officer-in-charge of a police station 
in that area, and when he does so, he shall be deemed to be an officer-in-charge of 
a' police station TA pana a of such an officer within the limits of his 


station, But the Central ent can extend the powers of the Delhi Special 
Police to any area in a State only with the consent of the Government of that State. 
It is not uted that the of the Delhi Police Establishment have been 
extended to the State of with the consent of its Government. The consent 


of the State Government was conveyed to the Government of India by a letter dated 
23rd Jamuriy, I The notification dated 6th November, 1956, of the Govern- 
ment of In din’ Masty ofH fHome Affairs, a copy of which was sent to all Ministries 
and State ‘es specified in exercise of the powers under section 3, the 
offences or classes of offences which were to be investigated by the Delhi Special 
Police Establishment. These offences include section 418 of the Indian Penal 
Code, offences punishable under the Foreign Exchange Regulation Act, 1947, and 
attempts, abetments and conspiracies in relation to or in connection with the offences 
specified which include section 420 of the Indian Penal Code, and the offences 
e under the Foreign Exchange Regulations Act, 1947. It follows, there- 
fare, that the Special Police Establishment will be within its powers to investigate 
into offences under section 120-B of the Indian Penal Code, read with any of the 
offences mentioned in section 23 (1), and more so into the offence under section 420 
of the Indian Penal Code, which is a cognizable offence. Their competencé to 
investigate extends to the offences punishable under the Foreign Exchange Regula- 
tion Act, 1947, though they were, all non-cognizable. But Kailasam, J., hela that 
the sections in Chapter XIV of the Criminal Procedure Code, which specify the 
report to be submitted to the Magistrate empowered to take cognizance on a police 
report, would not be applicable to cases where the law prohibits taking of cognizance 
by a-Magistrate except on a complaint, and that since the proviso to section 23-D (1) 
provides for a complaint to be filed by the Director of Enforcement to the Court, 
the powers of the police to investigate into the offences under the Foreign Exchange 
pee Act, are escoumars to those conferred under section 19-J (2). The learned 
udge said:— 


“CTF the police in this case were investigating an offence under any of the 
sections of the Foreign Ex a lation Act, except that covered by section 
‘'19-J (2), the petitioner would ght in his contention that the police are not 
empowered to investigate under Chapter XIV of the Criminal Procedure Code. 


But so far as the offence under section 420 of the Indian Penal Code was concerned, 
hé observed that as it was a co, ble offence, the right of the police to in 

gould not be questioned, and that if in the course of investigating into that offence, 

the Pae, came by facts and circumstances which amounted to an offence under 

ial Act, that.did not de them of the power to investigate.. On that 

Se the also found that the no! ce issued by the Inspector of Police belonging to 


wa 
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the Special Police Establishment, under section 160 of the Criminal Procedure 
Code, was competent for him while investigating into a cognizable offence. We 
are unable to share the view of Kailasam, J., that because the Magistrate cannot 
take cognizance of any of the offences mentioned in section 23 (1) (a) of the Foreign 
Exchange Regulation Act, except on a complaint by the Director of Enforcement, 
its necessary Segre aes is'to deprive the police of their powers of investigation 
under Chapter of the Criminal ure Code. It is true that the investi- 
gation under Chapter XIV is directed towards the end of the officer-in-charge of 
the concerned police station to forward to a Magistrate empowered to take cogni- 
zance of an offence on a police report, a report in the ibed form of the required 
EERTE and that except as otherwise provided thereinafter, the Magistrate 
ving jurisdiction may take cognizance of an offence upon a report made by any 
police officer. But section 190 also enables a Magistrate to take cognizance of an 
offence upon receiving a complaint of facts which constitute such offence. In fact, 
the Magistrate can take such cognizance of an offence upon information received 
from any person other than a police officer, or upon his own knowledge or suspicion, 
of the commission of that offence. We have been referred to some of the sections 
in Chapter XIV of the Code and told that the entire investigation under the 
Chapter is to culminate in a police report to the Magistrate, who on receipt of it 
takes cognizance of an offence, and therefore, where the police on the completion 
of investigation cannot make a report to the Magistrate so that he can take cogni- 
zance of an offence investigated and reported, it followed that the police in such a 
case were deprived of their powers of investigation under the Chapter. There is 
nothing to indicate in that pter that the powers of investigation can be exercised 
only if the police exercising the same are entitled to file a report on which the Magis- 
trate can take cognizance of the offence. We are not shown any provision in 
Chapter XIV or any other Chapter of the Criminal Procedure Code, or any Scheme 
therein, which directs expressly or impliedly that it is only where a Magistrate can 
take cognizance of an offence under section 190, on a police report under section 173, 
that they can exercise their powers of investigation. We are also unable to find 
any such bar forged by any of the provisions of the Foreign Exchange Regulation 
Act, which will detract from the powers of the police under section 5 (2) of the 
Criminal Procedure Code. In our opinion, filing of a report to the Magistrate 
having jurisdiction on completion of the investigation, is not a condition precedent 
to the exercise of powers af investigating by the police under Chapter XIV. The 
only result of the proviso to section 23-D (1) is, that the Magistrate concerned can- 
not take cognizance under section 190 of the relative offence without a complaint 
by the Director of Enforcement himself. We would also add that there is ae 
hibition under Chapter XIV of the Code, of filing report at the completion of the 
investigation by the Police, though the Magistrate cannot take ae of the 
offence on such a report, if the special law requires that he can do so only on a 
complaint from the competent officer. In our opinion, therefore, investigation 
e, or to be made, by the Special Police Establishment in respect of the offences 
i by them, is within their powers. 
It is ed that if the Special Police Establishment is an Investigation force 
anywhere, there will then be two parallel authorities for investigation, and that 
further no correlation has been attempted between the investigating powers of 
the Special Police Establishment, and the officers functioning under the Foreign 
Exchange Regulation Act. We see the force of this perspective which points to 
the desirability of pacar jurisdictions to avoid parallel investigations, but on that 
account, we are unable to hold that there is anything illegal about it. 


Though the constitutional validity of the Special Police Establishment Act, 
had been argued before Kailasam, J., it has not been seriously reiterated before us. 
In any case, we were not persuaded to differ from his view on it. We may also 

mention that the learned Advocate-General assured us that the notice of the Inspec- 
tor of Police attached to the Special Police Establishment, which was dated 6th 
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September, 1968, and issued by him under section 160 of the Criminal Procedure 
Code; would not be enforced, which we record. 

The appeals and the writ petitions fail, and ane damned: but in the circum- 
stances, with no costs. 


V.M.K. Appeals dismissed, 


[END of VOLUME (1970) If M.L.J. (Rerorrts)]. 
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NOTES OF RECENT CASES. 


Sadasivam and S. Ramaswamy Velar v. 
Maharajan, JF. V. Pidaran. 
18th March, 1970. As. Nos. 564 and 634 of 1963: 


Madras Hindu Religious and Charitable Endowments Agi (XXII of 1959)—Order of 
the Commissioner appointing defendants trustees of a temple—Suii by pla‘niiffs for a declaration 
that they are the hereditary trustees and for setting aside is onder of CREEA Ci mundo 
not inpleaded as a party—No relief can be granted to plaint {s—Commissioner a necessary pariy 
——Civil Procedure Code (V of 1908), Order ee of non-joinder—To be tried as a 
preliminary isswe—Practice—O pportunity to plaint to be given. f 


The FEF filed a suit for a declaration that they are the hereditary trustees 
of a temple and for setting aside the order of the Commissioner, Hindu Religious 
and Charitable Endowments Board appointing the defendants trustecs of the temple 
without however, impleading the Commissioner. The Trial Court granted the 
declaration but dismissed the suit in other respects holding the suit was bad for non- 
joinder of the Commissioner. 

Held, in the absence of the Commissioner it is not possible for the Court to 
effectually and completely sorat upon and settle all the questions involved in the 


suit. On the application of the parties, the Commissioner was impleaded under 
Order 1, rule ro (2), Givil Procedure Code, and the suit was remanded for fresh 
disposal, f 





Unlike a purely judicial authority, who has no interest in upholding his own 
order before an appellate Court, the Comntissioner, Hindu Religious and Charitable 
Endowments, is by Virtue of his statutory powers of superintendence over religious 
dowments, interested to deny the character of the plaintiffs as hereditary trustees, 
f the suit temples as well as to uphold the order which the plaintiffs seek to set aside 
a Court of law. The Commissioner is a-necessary party to the suit. : 
The Trial Court ought to have tried the issue regarding non-joinder as a preli- 
i issue and ifhe found that the suit was bad for non-joinder of the Commissioner 


t ought to cay pee an opportunity to the plaintiffs to implead the Commissioner 
d if the plaintiffs refused to implead the Commissioner, the Court might have pro- 
to dismiss the suit. : ; : : 
R. Krishnamurthy and G. M. Palani Rajakumar, for Appellants. 
K. E. Rajagopalachari, for Respondent. 


V.S. f Ordered accordingly, 











Kailasam, J. K. N. Ramakrishnan v. 
9th April, 1970. O. Keral Chand. 
G.R.P. No. 687 of 1968. 

Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), and Transfer of 
Property Act (IV of 1882), section 106—Petition for eviction by landlord—Counter statement 
by tenant—Nro plea as to lack of proper notice—Not to be allowed to ba taks in revision in 
High Court—Lack of proper notico—Furisdiction of Rent Controller to entertain petition not 
affected Requirement of notice in favour of tenant—May be waived—State of law on the date of 
petition and subsequent change—Rules and pleadings—Relevancy. 

On 13th August, 1965 the landlord issued a notice to the tenant and served on 
18th August, 1965 terminating the tenancy and calling upon him to pay the amount 
due asrent. The tenant replied on 25th August, 1965 contending that the notice 
was not in accordance with section 106 of the Transfer of Property Act. On 17th 
January, 1966,the landlord filed a petition for eviction of the tenant on various grounds 

the counter statement filed by the tenant he did not raise the question as to lack 
of proper notice under section 106 of the Transfer of Property Act. Pending the 
petition, the tenant was depositing the arrears. The Rent Controller. allo the 
petition and ordered eviction. In the appeal filed by the tenant, by means of an 
additional memorandum of grounds he raised the tion as to lack of proper 
notice. The Subordinate Judge upheld the order of Rent Controller and he did 
not refer to the contention as to lack of notice. In the revision to the District Judge, 
the question as to notice was argued elaborately. He held that the notice was not. 
in accordance with section 106 of the Transfer of Property Act but that the tenant 
had waived his right to raise the contention. In revision, : 

Held, when the point had not been taken in the pleadings and put at issue and 
not adverted to at all before'the Trial Court, the tenant will not be permitted to 
raise the plea as to lack of proper notice in the High Court. : 

A rent Control Court has jurisdiction to entertain a petition by the landlord 
for eviction even though thero is no proper notice under section 106 of the Transfer 
of Property Act determining the tenancy. p f 

The plea that the Rent Control-Act being a special legislation for the purpose 
of protecting the tenants, the right conferred under the statute cannot be bartered 
with, is not correct because the rule requiring notice, is not under the special Act 
but it is only under the Transfer of Property Act which governs the right of parties, 
Section 106 of the Transfer of Property Act being in favour of a party, there can be 
no difficulty in holding that the party can waive his right. x ee 

In the instant case when the landlord filed the petition for eviction no notice: 
was required under section 106 of the Transfer of Property Act. .But if a subsequent 
judicial decision were to change the law, the parties cannot be heard to say that 
their failure to plead was duc to their misunderstanding of the position of law regard- 
ing right to parties Embarking on an enquiry into the state of mind or the position 
of law as it then existed and subsequently changed, would be irrelevant so far as 
the rules of pleadings are concerned. F 2 ' 


‘K. Parasurama Iyer, for Petitioner. 


FV. Siidevan, for Respondent, . eee i 
V.S. i . . Petition dismissed. 
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Alagiriswamy, 7. Sri Rajanksttalai attached to Sri. Thiavaraja- 
12th December, 1969. swathi Devasthanam, Thiruvarur v. 
State of Madras and anotber. 

W. P. No. 927 of 1968. 


Madras Estates Land (Reduction of Rent) Act (XXX of 1947), sections 3-F and 5— 
Notification under ths Aci—Petitioner, a religicus institution—Declaration obtained by 
Petitioner in a suit that lands are non-ryoti—Suit compromised with tenants—Petitioner 
giving up its claim to recover arrears of rent from tenants under the compromise—Demand by the 
State for payment back of the sums paid by it—Not tenable—Writ. 

A whole inam village owned by the petitioner a religious institution, was notified 
under the Rent Reduction Act and consequently the Government was paying to 
the petitioner sums representing the defference between the original rent and reduced 
rent. In a subsequent suit filed by the petitioner, a declaranon was obtained that 
the lands in question were non-rioti. In that suit though the lessee of the land had 
entered into a compromise with the petitioner accepting the pctitioner’s contention, 
the Government continued to contend that the lands were moti lands, By the 
compromise between the petitioner and the lessee of the lands the petitioner gave 
up its claim to arrears of rent upto the date of the decree. In consequence of the 
declaration granted by the Civil Court, the State Government on the basis of an 
amendment made to the Act in 1963 dcmanded back the amount paid by it to the 
petitioner on pain of collection of the amount as arrears.of land revenue The 
writ petition was filed to quash the demand made by the Government in respect of 
that sum. : : 

Hdd, On a plain interpretation of sections 5 and 3-F (2) as well as ‘the inter- 
pretation based on the intention of the Legislature Madras Act XIX of 1963 does 
not confer on the State the right to recover from the petitioner who is not entitled 
to recover the-amounts from the tenant in vicw of the compromise, the amounts 
which the State had paid to the petitioner. 


V. Vedanthachari and T. Rangaswami Iyengar, for Petitioner. 
K. S. Bakthavatsalam, Asst. Government Pleader on behalf of the Respondents. 


V.S. i ——— Petition allowed,” 
Ramaprasada Rao and - -V. Eggappa Gounder and others v. 
Ramanujan, FF. Special Tahsildar (Land Acquisition) and 
21st January, 1970. f others, 


E App. No. 493 of 1964. 

Land Acquisition Act (I of 1894), sections 18, 23 and 53—Sales made with the know- 
ledge of the inpending acquisition by Governmeni—Admissibilily of such sales for vqluation— 
Reference to Court— Adequacy of compersation—Burden of proof on claimants—Amount of 
compensation claimed in reyerence—Relief, if should be confined to such sum—Pleadings 
—Cioil Procedure Code (V of 1908). 

If the knowledge of the inpending acquisition by the Government raises the 
tone of the market and gives impetus to the market, a new market rate would be 
created and the transactions would be governed by that rate. It would be too 
dangerous a proposition to lay déwn and too unfair to comment on human impulses 
to generalise and st'gmatise every transaction of sale entered into after the market 
had risen, as a speculative transaction or demonstration of.a profiteering tendency 
of a human kind. - : Ye ; : 

It is well settled that the burden of proofis generally on the climants-objectiors 
to substantiate their objection as to compensation and that in any proceedings under 
section 18 it is the objectors who have to lead the evidence to show that the compen- 
sation awarded was not fair and adequate. : 


The concerned climants in these cases by claiming a compensation of atleast 
Rs. 50 per cent, should be deemed to have confined their relief before the lower Court 
to that particular amount. Section 53 the Act provides that the provisions of the 


M—NRC 
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Civil Procedure Code are applicable to the proceedings before the Court of reference ` 
and so when a reference under section 18 is made on the ground of valuation the 
proceedings take the colour of the suit. Ifthe climant has filed a statement before 
the Court claiming compensation at a particular rate the Court is to take into account 
such claim and award compensation on that basis. 

S. S. Bhanadwaj and The Additional Government Pleader, for Appellant. 


T. G. Aravamutham, K. Chandramouli, M. V. Krishnan, K. Jagannath Gramani, 
S. Govindaswamy, N. Sivamani and V. Narayanaswamy, for Respondents. 


V.S. —— Ordsred accordingly. 
Chisf Jastice and S. Narayanaswami v. 
Gokvlakrishnan, F. State of Madras and another. 
gth March, 1970. W. P. No. 1699 of 1967. 


Madras Land Reforms (Fixation of Ceilings on Land) Act (LVII of 1961), section 22— 
Alienations on or after the commencement of the Act but before the notified date— Jurisdiction of 
Authorised O, to declare void alienations by way of sale—Mandatory requisites—Notice to 
transferor transferees—Enquiry if the transfer would defeat any provision of the Act. 

In respect of the alienations made after the commencement of the Act but before 
the notified date, the Authorised Officer gave notices to the transferor and the 
transferees and on their failure to appear, straightaway mechanically came to 
the conclusion that the‘documents of sales bad the effect of defeating the provisions 
of the Act and declared them void. 


Huld: The order of the Authorised Officer is liable to be quashed. 


_ Section 22 of the Act confers upon the Authorised Officer power to declare 
void, alienations by way of sale made on or after the commencement of the Act 
but before the notified date, if he finds that the sales defeat any of the provisions of 
the Act. But before he made such a declaration, there are two requisites which are 
mandatory. One is, he has to serve notice on all persons affected by such transfer 
by way of sale and secondly he has to make such iry as he thinks fit to’ make 
an order to find that the transfer was such as would defeat any of the provisions of 
the Act. If the notices are not responded to the Officer cannot straightaway 

to declare the sales void. The words “as he thinks fit to make’’ mean 
that a duty is cast on the Officer to hold an enquiry. 


V. Vedantachari, for Petitioner. 
Government Pleader on behalf of the Respondent. 


V.S. ` _ Petition allowed, 

Chief Fastice and f ; Chellammal and another v. 
Gokulakrishnan, F. The Authorised Officer, Land Reforms, 
10th March, 1970. i Madurai and another. 


W. P. No. 2899 of rg67: 

Madras Land Reforms (Fixation of Ceiling on Land) Act (LVILI of 1961), section 12 
—Poerson dying a ter 6th April, 1960 possessing 45 standard acres leaving widow and daughter— 
Authorised Officer holding no surplus arising as a result of succession and devolution on the 
widow and Ater—Final order— No jurisdiction in opar to revive proceedings—No 
question of publication where Act is held inapplicable. 

One R died on gnd August, 1961 possessed of 45 standard acres of land and 
leaving his widow and a married daughter. The Authored Officer examined the 
question of ceiling and found as a result of the devolution by the law of succession 
of the property of the deceased to his widow and married daughter, each will get 
lands below the ceiling. that the case did not come under the purview of the Act. 
The question was whether the Authorised Officer could revive the proceedings on 
the administrative directions of the Board of Revenue. ` 


Hild: The Authorised Officer having made an order that the Act would not 
apply in the circumstances of the case, would have no jurisdiction vested in him to 
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revive and continue the proceedings under the Act. It would hot be correct to 

say that the proceedings would be pending til] the final publication under séction 12 

of the Act. The proceedings under the Act are intended to find the excess and if 

the Officer passed an order that there was no excess that order would be final. No 

provision is to be found in the Act to reopen such an order. 
V. Vedantachari, K. Q. Rajappa, T. Rangatwami Ayyangar and G. Kowsalya, for 

Petitioners. ` , 
Government Pleader on behalf of the Respondents. 


V.S. —— Petition Allowed. 
asada Rao, F. A. Arunagiri Nadar v. 
arst March, 1970. S. P. Ratnaswami 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960) and Civil Procedure 
Code (V of 1908), section 144—Landlord obtained ex parte order of evicticn and took pssession 
—Ex parte order set asids at tenant’s instance—Application by tenant for re-delivery—Power 
of Court to grant. i 

In the absence of an express provision or a provision by necessary intcccment 


which would enable a Civil Court to direct re-delivery, the Civil Court does-not 
possess such power. 


Held, the order of the Court below directing re-delivery of-the property is 
wrong. 


Venkataraman, for Petitioner. 
Respondent unrepresented. 
8.V.J. ———— Revision allowed. 
Ramaprasada Rao, F. Conjal Electronic Industries by its 
26th March, 1970. partners v. 


A. Rajendran and another. 

C.R P. No. 2527 of 1966. 

Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 10 (2) (ti) (b) 

— Premises let cut for non-residential purpose to a parinership firm— One of the pariners 

occupying a portion (not substantial) for residential purposes—Landlord’s petiticn for eviction 

on the ground of different user—Dauty of landlord to establish that such unauthorised user is 
substantial. 


If a landlord files an application on the ground of conversion or ccmplains 
about the user of the demised premises other than that for which it was let out, 
then it is incumbent upon him to establish notwithstanding the nature of the defence 
in any particular case by the tenant, that such unauthorised user is substantial 
and the area in which such prohibited occupation is being carried on bears a sub- 
stantial proportion to the totality of the area demised by the landlord to the tenant. 
It reduces itself therefore to a question of fact. : 

On facts held, the present case of the tenant is that he is residing only in the 
ground floor and that too to the extent of an area of 400 square feet. Therefore 
the area occupied by the tenant is 1/15th of the total area of the demised premises. 
It cannot be said therefore that any substantial part of the building was being used 
for a purpose different from the purpose for which the building has been let out. 


S. X. L. Ratan and Subramaniam, for Petitioners. l : 
T. K. Rajagopalan, for Respondents. a 
8.V.J. —_ Revision Petition allowed, 





Ismail, F. K. A. Johno. 
goth March, 1970. The Director General, N.C.C, and another. 


W. P. No. 2289 of 1968. 


` National Qadst Corps Act, 1948 (Csntral Act XXXI of 1948) and National Cadet 
Corps Rules, Rule 28 (2) (c)—-Officer in National Cadet Corps—Dzscharge on the basis of 
conduct keld not conducive to disciplins—Not legal—Rule applies to case of service no longer 
required—Closure of establishment, reduction or abolition of post etc. 


The petitioner, promoted to the rank of captain in the National Cadet Corps 
was informed that he was discharged from the Senior Division (Army Wing) of 
the National Cadet Corps, under provisions of rule 28 (2) (c) of the National Cadet 
Corps Act and rules. The petitioner filed the writ petition to quash the order. 
In the counter affidavit filed in answer the respondent stated that the petitioner was 
discharged on account of his conduct which was thought to be not conducive to 
discipline. 

Held, Rule 28 (2) (c) can be invoked only in case of where the establishment is 
closed. or reduced or a particular post is abolished and therefore there is no place for 
the particular Officer to work. ‘This rule, thus will apply to a case involving cir- 
cumstances not having any bearing on the personal conduct of the Officer concerned. 
The rule is not intended to cover cases where the authorities feel that a particular 
person by virtue of his conduct rendered himself unfit or undescrving of to be 
retained in the post. f 0 


S. M. Ali Mohamed, for Petitioner. . `- 
V. Soresham, Central Government Standing Counsel, for Respondents. 


V.S. Petition allowed. 
Purere 
Ramanujam, F. P. A. Sampath Rao v. 
8th April, 1970. carne si Nainar and another. 
. A. No. 858 of 1966. 


Tort—Undsrground percolation watsr—Interfertnce—Defendant digging a well m his 
land six feet away from a well in plaintiff's land—Dimination of water in plaintiff's well— 
Not an actionable wrong. 

The Plaintiff filed a suit for declaration that he is entitled to an 1/5 share in a 
well situated in a land and for an injunction restraining the defendant from digging 
a well in the adjacent land 6’ away, and working on electric motor installed therein 
and alleging that the 1st defendant was practically draining the well in plaintiff’s 
land resulting in considerable diminution in the supply of water jn that well. 


` Hild, Ut is well settled that it is not actionable for a man to do on his own land 
any act which interferes with the underground percolation of water even though 
water is there by interceded which would otherwise-have reached the surplus streem 
of the land of another person. Even if the interference is caused with a motive 
to cause loss to the plaintiff it would not afford a cause of action for the plaintiff. 

It is not possible to prevent the rst defendant from putting his property to the 
best advantage. He is entitled to dig a well and make‘ use of the sub soil water for 
the purpose of irrigation. It may be that as a result there is some diminution of 


water in the nae bouES well but that will not cloth the plaintiff with a cause of 
action to prevent the rst defendant from digging the well at all. 


T. V. Balakrishnan, for Appellant. 
T. R. Srinivasa Iyer, for Respondent. 


V.S. Ordered accordingly. 








Veeraswoam:?, O. J. and R. Ramaswamy v. 
Somasundaram; F. State of Madras. 
grd December, 1969. W.A.No.354 of 1968. 


Madras Hereditary Village Act (IIT of 1895), section 6 and Constitution of India 
(1950), Article g11-—Grouping of villages and abolition of posts of village headman —Not 
eoithin ths scope of Article 311 of Consittation. 
As a result of reconstitution of villages under section 6 of the Act, two posts of 
village headmen came to an end and selection was made for one post. 


Held, the abolition of the post of a village headman under section 6 is not within 
the scope of Article 311 of the Constitution. The village headman lost his employ- 
ment not because it was terminated by any of the processes contemplated by Article 


gir but by the grouping of villages. 
A.K. Sriram, for Appellant. 
Government Pleader on behalf of the Respondents 1 to 4. 


R. Gopalaswami Iyengar, for 5th Respondent. 


V.S. Appeal dismissed, 
Natesan, F. ` Corporation of Madras o. 
Oues, 1970. Columbia Films of India Ltd. 


S.A.No. 1569 of 1965. 


Madras City Municipal Corporation Act (IV of 1919), section 110, rule 7 of Schedule IV, 
Part IT and section 401 (2)—-Tax on companies—Company having its head dffice at Bombay 
and branch at Madras—Paid up capital basis or gross incoms basis—Option with company— 
E KADA N gy aa ok Tee ea a a 
basis—Ultra ait for refund— Jurisdiction 

A mistake in the exercise of jurisdiction is one thing, a mistaken assumption 
of powers where none exists is quite a different thing. The Corporation’s right to 
pat any tax depends upon and is strictly circumscribed by the provisions of the Act 

rules and regulations made thereunder. If, acting within the bounds of the 
rules and regulations, it makes an error, then it may, in a given case be said that 
the provisions of the Act, have in substance, being complied with. When it does 
an act not warranted by the provisions of the Act, it exceeds its power ; it is an act 
which it cannot do ; itis ultra vires. It cannot be said, then, that there is substantial 
compliance with the provisions of the Act. 

The option to have the gross income as base, lis a concession shown to a company 
and it is not for the corporation to decide whether, it will levy tax on the paid-up 
capital or the gross income, 

The company being under the obligation to exercise the option, if it does not 
claim assessment on the gross income base, the basis for levy is only the paid-up 
capital ; there is no option left for the corporation to levy otherwise. As e Act, 
the rules and schedule did not empower the corporation suo motu to levy. assessment 
on the gross income basis, it is a question of want of jurisdiction ; it woud be going 
outside the character creating the Corporation, ` 

T. Ghengalvarayon, for Appellant. 

L.V. SURER Ayar and L. X. Sankaran, for ‘Respondent. 

V.S. Second appeal dismissed. 


M-NRCÇ 





; Ramaprasada Rao and Laswaran Chettiar v. 
Ramanujan, JJ. "K. Subbarayan. 
grd April, 1970 C.R.P.No.1928 of 1968. 


_,. Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 10 (3) (a) 

Spang carrying on his business, both manufacture and retail sals in a non-residential 

Iding of his own—If entitled to get his another non-residential building from his tenant, 
Sor the purpose of his retail businass. 

_ Under section 10 (3) (a) (iii) of the Act, if a landlord is in possession of a non- 
residential building of his own for purposes of carrying on a business, then he cannot 
ask for another non-residential building of his own in the occupation of a tenant, 
for a new business or for expanding his business. 


Case law discussed. 


R. Srinivasan and P. Guru Ramachandran, for Petitioner. 
V. Ratnam, for Respondent. 


Y.S, . Petition allowed, 
Sadasivam and Madras Port Trust y. Í 
Maharajan, JJ. Jal E. Khambatta. 
8th April, 1970. Appeal No. 766 of 1963. 


Madras Port Trust Act (IT of 1905), section 28 (6) and regulation 20 (a) and Pro- 
vident Funds Act (XIX of 1925) — Constitution of India (1950), Article 311—Employee 
of Port Trust removed from service—Power of Port Trust to withhold its own ordinary 
contribution to the Provident Fund account of the removed employee. 


Words and Phrases—“ Dismissal’ and “removal”? 


Though the words “ dismissal” and “ removal” are synonymous according 
to the dictionary moaning and thoy stand on the same footing as regards the consti- 
tutional protection afforded to an employee of the Government under Article 311 (2) 
of the Constitution of India, the departmental rules clearly recognise the distinction 
between the words “dismissal” and “ removal”. The Madras Port Trust could 
not be accused of being unaware of the distinction between the words “ dismissal” 
and “ removal ”, woll recognised in service rules, when it framed Regulation 20 (a) - 
by virtue of its powers under section 28 (6) of the Madras Port Trust Act. It is not 
possible to treat the term ‘dismissal’ m Regulation 20 (a) as including ‘removal’ 
merely because the two terms could sometimes be used synonymously in accordance 
with the dictionary meaning, or because the terms are used in the same sense in 
Article 311 of the Constitution of India and no distinction is made between those 
terms for the purpose of affording constitutional safeguard. If the framers of the 
Regulation contemplated that the said power should be exercised even when a 
subscriber is removed from service for misconduct, they would have expressed the 
samo in clear and unambiguous terms. The claim of the appellant to forfeit the Board’s 
contribution to the provident fund account of the respondent plaintiff by virtue of 
regulation 20 (a) should be strictly construed. 


Held; the Madras Port Trust cannot withhold its ordinary contribution to the 
provident fund account of the respondent-plaintiff. 


Y. F. Raghavan and J. Nagarajan, for Appellant. 
R. Vaidyanathan and V. P. Teekaraman, for Respondent. 
SVJ, Appeal dismissed. 
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Sadasivam and The General Assurance Society Limited v. 
Maharajan, JJ. Sri Sitarama Rice Mill Co. 
10th April, 1970. j A.S. Nos. 776 of 1963 and 168 of 1964. 


Law of Insurance —Fire insurance by owners of factory—One of terms of the policy 
ls “in case of any other subsisting insurance, the company not liable to pay or contri- 
bute more than its rateable proportion of such loss or damage ”"’—Owner leasing the 
factory and the lessee sub-leasing the same—Fire insurance by sub-lessee, without 
knowledge, consent or authority of owners—-Whether amounts to double insurance 
—Factory destroyed by fire—Suit by owners—Liability of the first insurer—-Whether 
entitled to contribution. 


The contribution clause in Exhibit A-1 has been introduced only in order to 
secure to the first defendant the right of contribution whenover it arises.” The 
general principle isthat the assured who insures his property cannot recover'morethan 
a fullindemnity. But for such contribution clause, it would be open to the assured 
to select the policy upon which to claim his indemnity—if that alone is sufficient for 
the purpose—and the insurers upon that policy cannot resist liability upon the ground 
that there are other policies in existence which the assured might have enforced. 


Where the assured under one policy is a distinct person from the assured under 
the other, each having a separate interest in himself, and neither policy being intended 
for the benefit of the assured under the other, no right of contribution arises, notwith- 
standing that the policies all relate to the same object, and to the same risk. 


On facts held : This is nota case of double insurance to which alone clause 16 
of Exhibit A-1 can have any relevance. It could be invoked only in cases where the 
plaintiffs themselves or.any other person validly claiming title through them or with 
their authority effected more than one insurance policy in respect of tho same sub- 
ject matter. The insurance effected by the third defendant with the second defen- 
dant was done without the knowledge or consent of the plaintiff and that the third 
defendant had neither the power nor the authority to make any contract of insurance 
with the second defendant. The acts of a stranger like the third defendant in taking 
the policy Exhibit B-1 cannot affect the rights of the plaintiffs under Exhibit A-1. 
One must read clause 16 of Exhibit A-1 in a sensible way and not assume that the 
first defendant company intended to entrap its policy holders and destroy the value 
of the contract of indemnity by reason of the accidental contract of somebody else 
like the third defendant and it is one’s duty to construe the instrument in a rational 
and reasonable manner and refuse to invoke it when there is no real case of double 
insurance. 

Held, first defendant was liable. 


N. C. Raghavachari and N. S. Varadachari, for Appellant. 
C. Vasudevan, M. Ramachandran and J. Jayaraman, for Respondents. . - 


8.VJ. -__ ` Appeal No. T16 of 1963 
: allowed. 

; Appeal No. 168 of 1964 allowed. 

Alagiriswami, J. i The Katpadi Co-operative Township 

13th April, 1970. Ltd. v. 


V.A.S. Krishnaveni Ammal. 

! : W.P. No. 274 of 1969. 

Co-opsrativs Socisilss—By-laws 24 and 38 and subsidiary rule 31-A—Member allotted 

site—Failure by member to: commence construction within the stipulated and extended time— 
Board resuming the site—Validity of. . 


Co-operative Socisties—By-laws—Effect of. 

. Fhe penalty may take even the form of resumption. In this case what is done 
is merely to resume the site and the first respondent has been paid the amount which 
she had paid for the site. So in a sense it cannot even be said that any penalty has 
been levied on her. That apart, the bye-law says that the penalty may be such as 





10 


may be determined by the Board in accordance with the rules framed under bye-law 
24. Held, the action of the Board of directors resuming the site allotted to the fifth 
respondent is valid. j i 


If the power to frame bye-laws is conferred on a local body by a statute, a 
contravention of the bye-laws so framed cannot be made punishable, unless that 
statute also gives the local body the power to make a contravention of that bye-law 
punishable. That principle cannot apply to the bye-laws of a co-operative society 
which contain the terms of an agreement among certain number of persons to form 
an association on the basis of rules agreed as between themselves. The bye-laws ofa 
co-operative society have no statutory force. They have force only in so far as they 
form the basis of a contract on which the association is formed. It must be held 
that the first respondent being a member of the co-operative society, is bound by 
bye-law 38. - 


S.T. Ramalingam, for Petitioner. 
V.V. Raghavan, for Respondents. 





S.V.J. Petition allowed. 
Palaniswami, J. D. Muthukumaraswamy, Js re. 
17th April, 1970. Application No. 435 of 1970. 


Madras High Court Original Side Rules (1956), Order 3, rule 1—Leave to sue— 
Application for approval of proposed sale—Property situate outside the jurisdiction 
of the High Court (Original Side)}—Jurisdiction to entertain proceeding. 


What the applicant wants is the approval of this Court for effecting a sale of the 
property mentioned in the plaint which is situated in Nilgris district. Tho grant of 
approval involves a decision that the applicant is entitled to deal with the property 
and such a decision involves a consideration of the title to the property. ceing 
with the view of the Calcutta High Court in Proveschandra v. Askuthosh Mukherjee, 
A.LR. 1930 Cal. 258 : I.L.R. 56 Cal. 979 it was held that a decision in this case on 
merits would indirectly affect the title to immoveable property situate outside the 
jurisdiction of the Court. This Court has no jurisdiction to entertain this proceeding. 


Held, the originating summons itself is incompetent, as the property is situate 
wholly outside the jurisdiction of this Court. , 


Ramaswami Reddiar, for Applicant. 


8.V.J. —— Application dismissed, 
Feeraswami, C. J. and K. Kamakshi v. 
Somasundaram, J. K. Mani. 
22nd April, 1970. L.P.A. No. 93 of 1969. 


Hindu Law—Hindu Marriage Act (XXV of 1955), section 5 (iv}—Dravida Bra- 
hmin Community—Marrlage of Cousins—Bridegroom’s mother Bride’s father are 
sister and brother—Whether such marriage permitted by custom—Party setting up 
custom should plead and prove by cogent evidence—Stray instances insufficient to 
make out a custom. 


The correct approach to a case where a party seeks to prove a oustom is what 
was pointed out by the privy Council in Abdul Hussein Khan v. Mt. Bibi Sona Dero 
(ALR. 1917 P.C. 181). A party who sets up a custom should invariably allege it 
in the pleading and prove by cogent evidence as to the instances or facts over a 
reasonably long period, which in effect make out the custom pleaded, Short of this, 
a custom cannot be the result of a process of approximation or analogy or deduction 
from other customs prevalent among communities or sections of the people other 
than to which the parties in dispute belong. A custom cannot be extended by 
analogy. It should be established inductively, and not by a priori methods. What 
period for proving instance should be taken would depend upon the facts ip cach 
Case, 








ił 


On facts held, there was no plea of such custom which the petitioner wanted 
to establish at the trial. Further, from one si instance in 1918, no custom could 
be inferred, such less established. Section 5 (iv) of the Hindu Marriage Act of 1955 
is olear that a marriage may bs solemnised between any the Hindus only if among 
other things, the parties are not within the prohibited degrees of relationship, unless 
the custom or usage governing oach oe ee of a marriage between the two. 
Evidence in this case falls very short of establishing such a custom prior to 1955. 
Even thereafter, only two instances have been brought to the notice of the Court 
which would again be insufficient to make out a custom which would relax the con- 
dition imposed by section 5 (tv). Marriage was declared to be null and void. 


G. Vasantha Pai and K. V. Padmanabha Rao, for Appellant. 
A. Nagarajan and A. Viswanathan, for Respondent. 


S.V.J. Appeal allowed, 
Ismail, F. Sambarourthi Sastriar y, 
23rd April, 1970. The Dy. Registrar of Co-operative 
Society, Ranipet, 


W. P. No. 790 of 1969. 

Madras Qo-operattos Societies Act (LIII of 1961), sections 2 (10), 3, 71 (1) and 
96 (4) and (6) and rule g1—Ordsr of surcharge under section 71 passed by Deputy Registrar— 
Power of D Registrar to pass ordsrs—Appeal against the said order to the Tribunal— 
Power of Tribunal to remand. 

Any officer on whom the powers of a Registrar have been conferred by the 
Government is a Registrar for the purpose of this Act. Once the powers under 
section 71 of the Act have been validly conferred by the Government on the Deputy 
Registrar, certainly the Deputy Registrar becomes the Registrar for the exercise of 
those powers under section 71. The use of the expression ‘ himself” in section 71 (1) 
does not in any way militate against the construction that the Deputy Registrar on 
whom the powers under section 71 have been conferred by the Government becomes 
a Registrar for the purpose of section 71 (1). 

It is sub-section (4) that deals with the scope of the orders that the appellate 
authority may pass on the appeal. That sub-section does not impose any restrictions 
whatever on the nature of the order which the appellate authority can pass in respect 
of an appeal that is preferred before it, It is an ordinary rule of construction that 
where a statute confers a jurisdiction on an authority, that jurisdiction must be 
deemed to include and imply all powers that are necessary or incidental to the 
effective exercise of the juriecliction conferred on the authority unless there is anything 
contrary expressly provided for in the statute itself. In this case there is nothing 

` contrary to such an implication, provided for expressly in the statute, but, on the 
other hand, the widest terms in which the appellate jurisdiction has been conferred 
on the appellate authority will clearly show that it has all the powers and attributes 
of the appellate authority and can pass all orders as are considered to be incidental 
or necessary to the effective exercise of that appellate jurisdiction, 


‘ Held, the second respondent tribunal as appellate authority did have the power 
to make the remand in the present case. : 


K. Parasaran and R. Shanmaghem, for Petitioners. 
T. Satyadeo, N. T. Vanamamalai and Ali Mohamed, for Respondents. 
S.V.J. Writ Petition dismissed. 





G. Ramanujam, F. : B. gr Gowder v, 

30ih April, 1970. a Me a Govindan’ 

- ‘ - G.R.P, No. pe of 1970, 

Provincial Insoloenty Act (V of 1920), section 68—Appeal to Court against any act or 

decision of Official Recetoer—Any person—Aggrisvéd—Sals of insolosni’s property—Lesses in 

possession of such property—No locus standi 10 apply for setting aside sals—Setting aside sale 
on the basis of higher price offered by such lessee—Court not bound to set asids sale. i 


A lessee of the insolvent’s property sold.by the Official Receiver, has no “locus 


standi under section 68 of the Act, to file an application to set aside the sale coaducicd 
by the Official Receiver. 


The Court is not bound to set aside a sale on the basis of a higher offer-of a price 
made at the instance of such a lessee. Acceptance of any such higher offer and 
setting aside the auction sale conducted by the Official Receiver on that-basis will 
take away the sanctity of the public auction conducted by Courts including the 
Official Receiver and no finality will result. - 


M.X. Gordoza, for Petitioner. 
V.S. _ Petition dismissed, 
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' ; ; Sia Wheels India Ltd. v. 
Ganesan, F. Khemchand Raj Kumar. 
31st October, 1969. G.S. No. 319 of 1966, 


Cand F Contract—Order placed with American firm at United States—Docyments of 
titla handed over to plaintiff's bankas at United States—Goods in transit—Bankruptcy of 
shipping company—Goods qff-loaded at wayside port—Extra freight curred by plaintifs in 
transhipping goods to India—Seller not liable—Liability of an intermediary— Jurisdichon— 
High Couri—-Defendant, a firm in United States—Suit in Madras against defendant— 
Defendant appearing and pleading on merits, though protesting against jurisdiction—Furis- 


The Plaintiff placed an order on the second defendant, a Company having its 
registered office at United States, for supply of steel. The First defendant carrying 
on business at Madras, acted as intermediary for the transaction and the order was 
placed directly on the second defendant by the plaintiff. The transaction was 
concluded on C and F basis, the plaintiff undertaking to effect insurance. The second 
defendant executed the contract by obtaining Bill of Lading and other documents 
of title and handed over the same to the Plaintiffs’ Bankers in America. When 
the goods arrived at Saigon during the voyage from Baltimore to Madras the shipping 
Company became bankrupt ad the goods were off-loaded at Saigon under the 
orders of United States Government. The, plaintiff arranged for the transhipment 
of the goods from Saigon to Madras at their own cost and in a suit against first and 
second defendants claimed reimbursement of the extra freight for the carriage of 
goods from Saigon to Madras, ' 

-© Hed, Once the Seller had performed his obligations under the contract by 
delivering the documents of title to the goods including the Bill of ing to the 
Bankers in America who acted as agents of the plaintiff, the title p to the 
plaintiff. The second defendant therefore could not be asked to reimburse 
plaintiff of the extra freight. Indian law is the same as U.S. Law. 2 


The first defendant is not liable under section 230 of the Contract Act, since 
tho order has been directly placed by the plaintiff on the second defendant, even 
though at initial stages the first defendant negotiated the transaction acting-as inter- 
mediary. 


Once the second defendant pleaded in its written statement on its merits, the 
jurisdiction of the Court cannot be questioned. ` : 


- | V.K.T. Chari for A.R. Ramanathan and Miss Vedavalli, for Plaintiffs. 
V. Tyagarajan and R. Subramaniam, for 1st defendant. 
© V.  Tyagarajan and G.N. Srinivasan, for M/s King & Partridge, for 2nd 
endant, 
V.S. l - ae Suit Dismissed. 


M—NEC 
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f M.D. Veerappa Pillai v. 
Ismail, F. M.S. Manicka, pillai. 
gik March, 1970. W.P. No. 3673 of 1968. 


Madras Hereditary Village Offices Act (IIT of 1895), section 6, and Boards Standing 
Order 156-4—Revision to the Government against the order passed by District Revenue Officer 
on appeal—Applicability of B.S.O. 156-4. i } 

Constitution of India (1950) Article 226 and Madras Propristory Estates Village Service 
and Madras Hereditary Village Offices repealed Act, 1968 (Madras Act XX of 1968), section 
2—Pendency of wrii—Efect of section 2 on writ petition. 


B.S.O. 156-A has no application whatever to an office governed by the statutory 
provision namely Madras Act (III of 1895) and consequently the Government had no 
jurisdiction to entertain the revision petition preferred by the first respondent herein. 
The plea put forward by the Government that after the decision of the Supreme 
Court in Dasaratha Rama Rao's case, (A.I.R. 1961 S.C. 564), all the offices become 
non-statutory and they have to be filled under B.S.O. 156 is utterly untenable. 


It is settled law that no enactment of a Legislature of a State or of Parliament 
can trench upon the jurisdiction of this Court conferred by Article 226 of the Consti- 
tution of India, unless there be an amendment of the Constitutional Provision itself. 
A writ petition filed under Article 226 of the Constitution challenging the order 

assed under an Act cannot be said to be a proceeding instituted under the Act. 

or the Legislature can provide that the said writ petition shall not be continhed or 
shall abate. Certainly, it is constitutionally incompetent for the Legislature of a 
State or for the Parliament to say anything with regard to the maintainability or the 
course of disposal of a writ petition. 


Held, Madras Act (XX of 1968) has no bearing or effect on the disposal of 
the writ petition. 

S.V. Jayaram and V. Kannan, for Petitioner. 

K. Sengothaiyan and Sathiyadeo, for Respondent. 


8.V.J. ——— Writ Petition allowed. 
Alagiriswomi, F. Ponnuswami v. 
30th Juns, 1970. i Kamalammal, 

S.A, No. 1191 of 1966, 

Civil Procedure Code (V of 1908), section 4}—Decres-holder purchasi in 


Court duction in execution of his decree againsi iwo judgmeni-debtors—One of the 71 
debtors, later on, purchasing that property from dacree-holder—Suit for passession by ji m 
debtor purchaser against the other judgment-debtor in possession—Whather barred by section 47. 


Applying the argument that when a decree-holder becomes the Court-auction 
purchaser he does not lose his character as a party to the suit by es auc- 
tion purchaser, it can, well be argued that a judgment-debtor, who w later 
succeeds to the interest of a decrec-holder auction purchaser, does not become 
the representative of the decree-holder, but retains his character as a judgment- 
debtor, because if he had purchased from a stranger auction-purchaser he would 
be considered to be the representative of the judgment-debtor. He has two capa- 
cities as a successor-in-interest of the decree-holder auction purchaser, he is the 
representative of the decree-holder and in his capacity as one of the judgment- 
debtors, he does not lose his capacity as a judgment-debtor by the mere fact of his 
becoming a purchaser from the decree-holder auction p aser, If a stranger 
auction purc is the representative of the judgment-debtor a purchaser from 
him would also be a representative of the judgment-debtor and the judgment- 
debtor purchasing from a decree-holder Court-auction cannot lose his character as 
judgment-debtor, On, that basis it could be said that the question between him 
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and the other ju t-debtor is not a tion between a decree-holder and the 
judgment-debtor, but between the two j ent-debtors inder se, Such a question 
can well be decided in a suit. Held, suit not barred by section 47. 


I.L.R. (1939) Mad. 456: (1939) 1 M.L.J. 468; ALR. 1939 Mad. 369, I.L.R° 
(1941) Mad. 498 : (1941)1 M.L.J. 45 : ALR. 1941 Mad, 161 : 26 Mad 740: 
13 M.L.J. 237 :14 M.L.J. 474: 28 Mad- 87 and 43 Mad. 107 :38 M.L.J. 32, 
referred to. 

K. Parasaran and S. Rajaram, for Appellants. 

V.V. Raghavan and Sicagranam, for Respondents. 


S.V.J. —— Second Appeal dismissed; 
Leave granted. 

Body Reddy v. 

Ismail, J. Appu Gouder. 
ond Fuly, 1970. S.A. Nos. 1113 of 1966 and 1128 of 1969. 


Specific Relief Act (I of 1877), section 54—Suit for declaration of title and for recovery 
of possession of property in the occupation of a trespasser, incidental relief of mandatory tafunc- 
tion also asked for directing the trespasser to demolish the construction put up by him—Relief of 
possession to the plaintiff—Graating of—Discretion of Court to grant mandatory injunction 
or award damages—When arises—Scope of. 


Whenever the plaintiff comes to the Court and prays popes of his pro- 
perty in the occupation of a trespasser, with the incidental relief of mandatory in- 
junction directing the trespasser to demolish the construction put up by him, there 
is no question, of the Court exercising any discretion as to whether the manda 
injunction should be granted or award of damages alone would be sufficient eat 
once the plaintiff has established his right to a decree for possession, that decree 
must follow irrespective of ee na eee of laches, acquiscence, want of hard- 
ship or inconvenience to the plaintiff and any question of hardship to the defendant. 
The discretion is available only in suits where the plaintiff asks for an injunction 
against the defendant, not in respect of any trespasser or encroachment committed by 
the defendant on the plaintiffs property itself, but in respect of any action done by 
the defendant on his own land or on a common property or on a public property 
interferring with the employment of the plaintiff of his own property. In a suit in- 
which the plaintiff asks for relief on the basis of his title to the property, the only cir- 
cumstance in which the plaintiff may be denied the relief is when the principle of 
equitable estoppel will apply and even then it is not as ifthe Court leka the 
title of the plaintiff and denies the relief of possession to him in the exercise of the 
discretion, but prevents the plaintiff from ing his title to the property itself on 
the basis that by his own conduct he has esto himself from asserting any such 
right. 

In a suit for recovery of possession, the prayer for mandatory injunction for the 
benefit ofthe defendant and if the defendant has any objection to the same, a man- 
datory injunction should not be granted, but the plaintiff is entitled to a decree for 
possession, liberty being given to the defendant to remove the construction within a 
specified period and in the event of his failure to do so, the plaintiff being authorised 
to remove the same at the expense of the defendant. 

Held, when the owner of a land files a suit for recovery of possession of his land 
from a trespasser who had built upon the land, with incidental prayer for manda- 
tory injunction directing the defendant to demolish the building put up by him, the 
plaintiff (owner) is entitled to succeed once he has established his title and the fact 
that he has been in possession of the property within 12 years from the date of the 
suit and he is not prevented by the principle of equitable estoppel from asserting his 
title to the suit property. Simply because the plaintiff has prayed for a mandatory 
injunction as incidental to the relief of recovery of possession, is no discretion 
vested in the Court to deny delivery of possession to the plaintiff and instead, to 


> 
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award compensation to him. Onco-the suit is-within time, the doctrine of laches 
or acquiscenco.has rio place to defeat the right of the laintiff to obtain the relief in 
the suit. Unless acquiscence amounting to equi estoppel is established, the 
plaintiff cannot be denied, the relief- of possession, which he has -asked for. 


; ai KES. Desikhan K. Raman; and At Sundaram Iyer, Yor Appellants. 2° | 
CE PG,"Parthasarathy Iyengar ind E, Gopalastoasi, for Respondents. 7 
S.V.J. , Te _ S.A. 1113 of 1966 and 
whee TD TT ot. 7 AL SAL r8 of 1966 
Spe eee ah e a AP EE allowed ~ Now leave. 
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r 18 ke S 
` ~ Vuranoai, C.J. and — l Uthandaratiie 
` -Gokulakrishnaa, 


- J. Arymughapr ; 
agth April, 1970.. C.R.P.No. 184 of 1966. 
- Civil Procedurę Qodse (V-of 1908), Order 8, rule 6 and Madras Court-fess and’ Suis 
Valuation Act (XIV of 1955), section 8—Gonaier claim and set-off—Difference—Suit for 
redemption of mortgage and fs possesston—Morlgages claiming value of improvements effected 
with mortgagor's consent Whsther counter claim—Papmmeat. of Court-fee—Necessity ofà ` 
' "A countér claim is one’ based on an independent cause of action which distin- 
guishes it from g set-off, which will generally arise as a part of the transaction giving 
rise- to the cause of action for the suit. The essence of a counter claim is that the 
defendant should have a cause of action against the plaintiff and should be in the 
nature of a cross‘action against the plaintiff and not merely a defence to the “plaint 
claim, Where in a suit for redemption of a mortgage and for possession of the 
hypotheca the mortgagee claims-value for the improvements which he had effected 
with the mortgagor’s consent, the claim is dcpendent on the grant of the decree for a 
redemption and possession. In case the claim for improvements is to be allowed, 
the payment thereof would be made a condition precedent for redemtption and deli- 
very of possession of the hypotheca... There can be no decree for the yalue of the 
improvements in such’a case independent of redemption and delivery of ion 
If the suit for redemption is dismissed automatically the claim for value of improve- 
ments is also dropped. That would unmistakably show that the claim for impro- 
vements is not a counter claim as is judicially understood. : 


Held, No court-fee is payable on the claim for improvements in such a suit. 
ALR. 1961 Mad. 355, overruled. ns 

K.S. Champakesa Ipengar and K.G. Srinivasan, for Appellant. 

K. Verkataswamt and K. Kemaraswami Pillai, for Respondents.” 


5.V.J. te Revision allowed.’ 
Ramaprasada Rao, F. R. Venkatachalam v. 


oth Funs, 1970. "Personnel Officer, Personnel Branch, Southern 
. _ Railway, Golden Rock, Tiruchirapalli -4. 
ar W.P. No. 1704 of 1970. 

Constitution of India (1950), Article 226—Quasi-judicial Tribunal— Quastion of age of : 
railway and retirement or continuance— Certificate of age contained in public records— 
Tribunal ing them incorrect and relying upon office records—No consideration of the 
and cons of the materials before it—-No conscious application of mind-—Conctusion, wiiaiel. 

Indian Railway Establishment Code, Rule 145 (2) (c)—Age of railway loyes— 
Entries in descriptive roll—Different age in two other Ks records by cs 
€ Unable to state age’—Moeans ‘unable to establish —Assessment of age by the Medical 
Officer. sas 

It is not enough if a.Tribunal which is a quasi-judicial Tribunal adverts to 
materials before it, whether oral or documentary, but the order should disclose a 
consciousness to the application of the mind of such a quasi judicial Tribunal to 
the cogent material before it and ex facis the decision should disclose that the ulti- 
mate order was arrived at after considering the pros and cons of such material 
before it. : : 

The Tribunal under consideration, which was deciding the age of the petitioner 
and consequently his retirement or continuance in service, cannot by merely stating 
that the certificate rae as evidenced by public records is incorrect proceed to 
retire him on the basis of age found in his office records, : 

Rule 145 (2) (c) of the code enables the Railway Authority to get the 
assessed by the Railway Medical Officer if the person concerned is unable to state 
his age. e petiGoner was confronted with the entries in the descriptive roll and 
in juxtaposition to this, the petitioner placed two other public records to prove that 








S.A.No. 476.0f 1966. 
\ (V of 1908), section g and Madras H adu Rel.g'ons and Ghar table 
of 1959), 4 sect.on 63 (e)—R ght to worship w.a, temple—No dis- 
A : t es—D spats about the mods—Matter of ritual—Ne jursdcton is Owl 
; -de—D3puiy Comnissionsr under, the Act XXL of 1959—Furisd, CHO wn 
¢ plaintiffs claiming that they and the villagers were entitled to do Prarthana, 
Sitru Pongal, Abhishckam ctc., in the temples, prayed for an injiincton against the 
tlefendants who did not dispute the night but only questioned me mode ot its p 
jormance, ~~ 
. Hlad, Where the right to Soni is not; in TA but the. dispute i is s only how 
to doit, the matter would be one ofritual and the Genoa would Bave no juripdic« 
tion. 
Section 63 J of the Madras Hindu Religious ahd Charitable ‘Endowments 
Act confers jurisdiction upon the Deputy Commusmoner to enquire into and ducade 
disputes and matters and questions rclaung to cmohiment or purquimte m dny reli- 
gious institution ;.and what the cstablished usage of a religious | instituhon is iù 
regard to any other matter. : : 
W. O. Thruvengadam, for Appellant. 


“D. Ramaswamy Ayyangar and S. Sethuraman, for Respondent. 





V.S. l Appeal dismissed 
Alag riswan:, F. 2 4 _D. Narasimhasu Chettiar v. 
grd March, 1970. j 1 l Jayarama Naidu. 


S.A. No. 1820 of 1969. . 
Civil Procedure Code (V of 1908), alag Bias trust—Charge.over certain immova- 
ble os Me alba! Sor performance of religous charities—Substitution of cash in place of charge 
uit for by trustes—Maintainability. 

© Held, this is not a suit under section ga, Ciyil Procedure Code, ‘and it is not open 
to the ordinary Civil Court to allow a trustee to substitute, by cash, the property 
which has already been charged with the trust. Civil Court has no "jurediction to 
entertain it, notwithstanding the wide language of section 9, Civil Procedure fede: 


V.V. Raghavan, for Appellant. 





5.V.J. , Second Apptal dismissed. 
Palasiswami, J. ! ' Rajasthan Spinning and Weaving Milis, v. 
gih April, 1970. 7? ah y TRS Company Lumited. 


, G.P.No. 70 of 1969. 


Companies Act (I of 1956), section 433 tej PTA 494—Patton for winding $ 
Bona fide disputs betwssn pariies—Wiading tp, whether can be ordered. 

The question whether a dispute is bona fide or not fae upon the circumstances 
ofeach case. The test is whether the dispute is raised only to avoid payment of the 
debt and not based on a substantial ground. Bona fide dispute means that the dispute 
is based on a substantial ground andif such a dispute 1s raised, the Court should 
refuse to make an order of winding up even if only a part of the debt is disputed, 
on substantial ground. A 

On facts, held, in view of the controversies existing between ‘the parties “with 

to the matter pending before the Calcutta High Court the dispute raised by 
the respondent-co y is bona fide and till it is clearly established that the respon- 
dent-company is indebted to the Penna amen it is not just or proper to wind | 
up the respondent-company. i : ea, & 

A.S. Raman, for Petitioner. i 

Kiag and Partridge, PAN Der, cies and Painenatin, for Respondent. 

8.V.J.- 1.1. EU (Patition dismisseds 
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the age as disclosed in the descriptive roll is not correct. The above tule should 
be applied to this situation. The words ‘ unable to state ’ in the rule means ‘ unable 
to establish.’ 8 8 ° j 
V. Venkataraman and D. Seloaraj, for Petitioner.’ 
S. K. L. Ratan, for Respondents. ee ; . 
V.S. ; ——— : ~ Petition allowed. 


Ismail, F. i : ; Me Shanmugham v. 
- 18th June, 1970. Coimbatore Municipality, 


S.A.No, 973 of 1966. 


Madras District Municipalities Aci (V of 1920), Schedule IV, rules 4 (1) and 8 (2)— 
Appligabtlity—Reconstruction and construction—Enhancement of tax—Municipal Council 

The question whether a property has been inadequately assessed or not only will 
have relevancy to the point oftime at which the assessment was made. If the property 
continues to be the same, the question may possibly arise whether at the time when 
the assessment was made it was made adequately or inadequately, But, if the pro- 
perty undergoes change and as a result of the change, the assesxment has to be 
altered, then the question of the property having been originally inadequately- 
assessed and the council, with a view to make the assessment adc quate, giving direc- 
tions to the executive authority, will not arise. On the other hand, rule 8 (2) con- 
templates a special revision in between the general revisions contemplated by rule 
8 (1). Such a special revision is contemplated only because of change in circum- 
stances, and ifsuch chang» happens to be by way of additions to the existing buildings 
or reconstruction of the exising building, that can come only under rule 8 (2) and 
cannot come under rule 4 (1). 


Held, on facts, that it is rule 8 (2) that is applicable and not rule 4 (1) and con- 
sequently, the resolution of the Municipal Council is without Ferds Hon. 

M.V. Gopalaratnam, for Appellant. 

S. Mohan, and KE. Alagiriswami, for Respondent. 


S.V.J. —— Second appeal allowed, 
Sadasivam, F. Palani Gounder v. Authorised Officer, 
26th Juns, 1970. C.R.P.No. 1811 of 1968. 


Madras Land Reforms (Fixation of Ceiling on Land) Act (LVILI of 1961), section 9 
(40) Explanation IV (a) (i) and (4)—Applicability i lands—Petitioner entitled 
to take water Lower Bhavani Ayacat only for one crop—Unauthorised user for raising 
second cro ion does not make any distinction between authorised or unauthorised user. 

The section does not make any distinction between the persons taking water 
authorisedly and those taking water unauthorisedly from a Government source 
of irrigation. In considering the source of irrigation for dry lands in interpreting 
section g (40), Explanation IV of the Act, it is inappropriate to distinguish between 
authori and unauthorised source of irrigation. It is on account of this fact 
the relevant clause in section 3 (40), Explanation IV (a) (i) merely refers to two 
crops being raised by irrigation from a Government source. The said Explanation 

a distinction between irrigation by direct flow and irrigation by lifting of water 
from a Government source. 

On facts, held, that this is a case in which water from the Lower Bhavani Ayacut 
has been utilised for raising two crops and that the Authorised Officer and the Tand 
Tribunal were justified in invoking section 3 (40) Explanation IV (a) (i) of the Act. 

V. Thiyagaraja Iyer for S. Thipagaraja Iyer, for Petitioner. 

T. Ramalingam and KE., Chandramouli, for Respondents. 

&.V.J. E Revision dismissed, 








Ramapratada Rao; 3. > -> - -- Maria Rosal De Rose s. 
-grd July, 1970. - oH - ~ +. State of Tamil Nadu. 
W.P. No. 1424 of 1969. 
Land Acquisition Act Ce. 1894), section 4 (1)—Public notice of substance of-notifi- 
cation at a convenient place in the locality—Non-observance of requirement— Acquisition fro- 
ceedings not vitiated. 
Constitution of India ose). Article 226-—Writ—Suppression of materials ‘ceslable 
and known to petitioner — Not coming with clean hands—No relief to be granted. - 
Section 4 (1) of the Act im two obligations on the Government, firstly 
that the Government should publish a notification in the Official Gazette that the 
land ie ester uired in any locality is needed or is likely to be needed for 
any public a eaten secondly, the Collector or the Land Acquisition Officer, 
shall cause public notice of the substance of such notification to be given at conveni- ’ 
ent place in the said locality. 


. The non-observance of the eed uirement would not itiate th pulsory . 
acquisition proceedings. zi vi ace ps 
‘In cases where the notifications under section 4 and 6 of the Act are 
published simultaneously, the second prescription in section 4 (1) becomes impossible . 
of observance. In such circumstances the publication of ihe extract of the notifi- 
cation in a conspicuous place and also by Bat of tom tom can only be after the 
notification under section 6. This has been done in the instan:: case. The 
petition is liable to be dismissed on the ground that the petitioners have not come with 
clean hands and they have suppressed the material which was available to them 
and which was within their knowledge. 


V. Shanmugam, for Petitioner. 
T. OTe Asistant Goverment Pleader on behalf of Respondents 
V.S. : - ' Petition dismissed. 
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` Ganesan, FJ. Narayanaswami Naidu v. 
and Fuly, 1970. Chellammal. 
C.M.S.A. No. 108 of 1967. 


: Indian Succession Act (XXXIX of 1925), section 214 (1) (a) and (b)—Applicability 
A plain reading of section 214 (1) (a) and (b) clearly shows that the intention 
£ the Legislature was that a succession certificate was necessary only if a decree had 
een obtained on the basis of a pre-existing debt. The emphasis throughout is 
1 the’word ‘debt.’ In order to attract the provisions of section 214 (1) (a). a 
scree must be sought for on a pre-existing debt due to the deceased and the order- 
ught to be executed by the legal representatives must be for the payment of a 
sbi due to the deceased. If the decree is not for the payment of money due prior 
ı the institution of the suit but for damages or com tion for breach of contract 
‘for tort, then the decree would not be one for a debt due to the deceased. Where 
sts have been awarded to the deceased in the suit, the decree cannot be said to be- 
c a debt. Since section 214 (2) of the Act does not purport to define the word 
lebt’, the meaning of the word ‘ debt’ has to be ascertained ty reference to- 
œ judicial decisions. The emphasis is upon the word ‘ owing’ and this necessarily 
nnotes that there must be pre-existence of a debt. - 

On facts Aeld, provisions of section 214 (1) (6) of the Succession Act are not 
tracted. (The legal representatives were seeking to execute an order for the: 
iyment of compensation awarded to the deceased). 


K. Parasurama Iyer, for Appellant. 
T. R. Ramachandran and T. R. Rajagopalan, for Respondents. 


S.V.J. Appeal dismissed ; No leave. 
Ramanyam, J. V. S. Srinivasan v.. 
24th July, 1970. Srinivasa Ammal. 


C.M.S.A. Nos. 2 and 49 of 1967. 

Security Bond and Evidence Act (I of 1872), section 95—Construction of security bond— 
plicability of section 95 of Evidence Act. 

Civil Procedure Code (V of 1908), sections 144 and 145 and Order 21, rules 3, 5 and 
Suit in Sub-Court, Trichy—Petition for before judgment—Defendant giving 
writy bond in favour of Sub-Court, Trichy in respect of her properties in Salem district— 
et decreed—Transmission of decres to Salem Sub-Court-—Enforcement of security bond by 
Yom Court—-Whethe assignment in favour of decresholder necessary. 

A security bond must be strictly construed according to its own terms when 
ve isno ambiguity in the terms and if there is possible contradiction in the terms 
the security bond, section 9s of the Evidence Act allows a reference to the antece- 
mt circumstances and the Court has to consider the bond in the light of the order 
ecting the security to be given. 

.The security bond given in favour of the Court can be proceeded with in execu- 
m by the decrecholder even without assignment. e executing Court can 
xeed with the enforcement of the security bond without an assignment or a 
cific direction from the Court in whose favour the security bond was executed. 


A. Sundaram Iyer, for Appellants. 


E. Gopalachari, for Respondent. 
S.V.J. oe C. M.S. As. dismissed ; 
: No leave. 
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Sadasivam, F. Sengoda Nadar 
14th August, 1970. Doraiswami Gounda 
C. R. P. No. 1798 of 196 


Madras Court-fees and Suits Valuation Act (XIV of 1955), section 40 (1)—Scope of- 
Suit for cancellation of sale deads—Court-fes—Computation of—Whather on the amoun 
Jor which sale deeds were executed or the market valus of the property as on the date of suit. 


Section 40 (1) provides for cancellation of both decrees and documents. 1 
t of of these classifications of suits for cancellation of decrees and cance 
lation of documents, there are two further classifications, viz., decrees or documen 
for moncy and decrees or documents in respect of property es money valu 
There is no difficulty as to the method of valuation in respect of a decree for mone 
or a document securing money, as the section clearly provides that the value 
the amount for which the decree was passed or document was executed. TE 
difficulty arises only in cases of suits for cancellation of decrees or documents dea 
ing with property, moveable or immoveable. 


Held, In the documents just as in the case of decrees, the distinction is betwee 
those that dealt with money and those that dealt with property. The amour 
mentioned in the decree or the document is relevant only when the questio 
is with regard to the decree for money or document securing money. But in th 
«case of decrees or documents dealing with property of money value, the value < 
the subject-matter of the suit shoud be computed on the value of the property fc 
which the decree was passed or the document was execuied. The valuation i 

of the property dealt with by the decree or document should be the marke 
walue and such market value should be as on the date of suit. 


A, K. Kumaraswami, for Petitioner. 


Respondent not represented. 
S.V.J. Revision dismissed 
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Venkataraman and = `. K. M. Sundaram v. 
Krishnaswamy Reddy, FJ. Inspector-General of Police, Madras. 
. 28ih Aue 1970. W.P. No. 2651 of 1970. 


Constitution of India (1950), Article 225 and Indian Penal Code (XLV of 1860), sactions 
oF rae Making preparation to commit dacoityp—Power to arrest under section 156 
Criminal Procedur Writ of habeas corpus—Detention—If mala fide, 

Where a n who has been deprived of his liberty challenges the deten- 
tion by a petition for Aabeas corpus, it is for the authority who has detained him 
to show. that the person has been detained in exercise of a valid | power and 
ynce that is shown it is for the detenu to show that the power has een ckercied 
nala fide or improperly. 

Section 156 of the Criminal Procedure Code, empowers the dii a ee 
+f a Police Station to investigate any cognizable case without the order of a 

te. The offence under section 120-B read with section g99 of the Indian 
enal Code being cognizable, the officer-in-charge of the Police Station has power 
o arrest the persons if he has reason to suspect that the said offence is committed 
by them. 

N. T. Vanamamalai, for C. D. Sekkizhar, for Petitioner. 


 Advocate-General for Public Prosecutor on behalf of the rst Respondent. 


V. S. — . Petition dismissed. 
Palaniswamy, J. Munia Goundar v. 
1st September, 1970. i , Palani Goundar 


W. P. No. 1436 of 1969. 
Constitution of India (1950), Article 226 and Madras Hereditary Village Offices Act, 
II of 1895)—Appointment to office of. headman—District Revenue Officer, in 
petitioner—Second appeal to Board of Rieu —Shatsdichion of the Booed k 
second appeal, not questioned by petitioner—Order adverse to the petitionsr—Pati- 
be mag eee Siete Cite mast fede tke Jurisdiction of High Court under Article 
26 ee A if 





party does not raise any objection to jurisdiction but acquiesces in the: 


Ta ar a Tribunal or authority and takes further proceedings but fails 
timately he should not be allowed to mvoke the writ jurisdiction of the 


urt as a last resort by contending that the Tribunal or authority had no jurs- 
fe His conduct disentitles him from asking for the discretionary relief at 
e he hands of the High Court even though consent’ or acquiesecence may not 
er jurisdiction upon an authority or Tribunal, if it lacked inherent jurisdiction. 
e point is not so much of the Court’s power but the conduct of the party who 
nvokes the jurisdiction of the High ‘Court under the writ jurisdiction. ees 
M|s. Pannalal Binjraj v. Union of India, A.I.R. 1957 S.C. 397, referred. . 
| S. Rajaram, for Petitioner. 
S. Ramalingam, for 1st Respondent. 
D. Rajs, for the Government Pleader on behalf of Respondents 2 to 5. 
VS. $ Potition dismissed. 
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asada Rao, F. Kodambakkam Panchayat v, 


-ond , 1970. Inspector of Panchayats, 
Chengleput District. 


W.P. No. 2097 of 1970" 

Madras Panchayats Act (XXXV of 1958), section 20 and Notifications’ Nas. 2 and 8— 

Panchayat elections—Enumeration of population under the amended Act—Nuinber of members 

to be elacted—To be based on such enumeration and not on fictional basis of last preceding 

cansus—Section 16—Division into wards—Consultation with ths panchayi}—What consti- 
tutes. . 


Statute—Interpretation—Act and rules—Harmonious interpretation. _ : 

The population of the concerned village as the last census was 1001 and 
under Notification No. 2 and the rule prescri thereunder in accordance with 
section 10 of the Act, the number of members of the panchayat to be elect 
was 8. Under the ‘Act, as amended, when the electoral roll for the pancha 
was ed recently, it disclosed a population of 6417. In accordance with 
the Notification No. 2, the number of memhers to be elected will have to be 13. 
By the im ed notification it was proposed to divide the panchayat into electoral] 
wards aid boca without providing for election of 1g members. The petitio 
impugned the notification on two grounds: (1) that the appropriate authori 
should fix the number of members to he elected at 19 and (2) that the division in 
wards and blocks was done without consulting the- Panchayat. The contentio 
of the State was that the Panchayat was consulted about the division and tha 
under Notification No. 8, the number of members to be elected has only to be wi 
reference to the population computed under the last preceding census. 

- Hold, the notification is liable to be quashed. i 

The electoral rolls prepared after following the procedure under section 20} 
of the Act do reflect one section of the population and the enumeration so done, 
though for a specific purpose, cannot lightly be brushed aside whenever a questio 
arises as to what the population of a village is. One of the main purposes of th 
Act is seen in section 20 of the Act which deals with the preparation and publication 
of the electoral roll for every panchayat. Therefore there is a formula or 
in the main Act itself which is closely allied with the purposes‘of the Act, which 
touches upon the question of population of the panchayat and which may be call 
“ statutory population.” If there is such an enumeration under section 20 of. th 
Act the number of members to be elected has to be fixed according to that en 
ration and not-any fictional basis (last preceding census). es 

One other cardial canon of interpretation is that the provisions of the Act 
including the rules thereto must be understood harmoniously and worked together. 
If Notification No. 8 is to prevail and has to be adopted, then there will be no such] 
harmony, for such aana of the rule would be directly in conflict wi 
Notification No. 2 (which prescribes the number of members in proportion to th 
population) as well as section 20 of the Act. | 

When a statutory body is empowered to act in consultation with another body! 
corporate, it could only do so by forwarding its proposals to that other body 
await its comments. On receipt of such comments, which might include modifi 
cations or counter proposals, the first statutory body is automatically empo 
to go ahead and act in the prescribed manner; but it should appear that the obj 
tions or modifications by the second consultative body were taken m 
consideration before a decision is taken. 

On facts, it appears from the record that the objections or the counter pro 
posals of the Panchayat were borne in mind when the impugned notification 








Petition allowed. 

















Maharajan, J. J. M. Abdul;Wahab v. 
Lakshmi Ammal 


12th August, 1970. : 
C.M.S.A. No. 112 of 1966. 

Cigil Procedure Codes (V of 1908), section 48 and Limitation Act (XXXVI of 1963) 
—Judgment-debtor evading arrest in execution of decree—Whether guilty of fraud—Period 
of limitation, whether extended. 

Where a j ent-debtor evades arrest in the execution of the decree, he is 
guilty of fraud within the meaning of section 48, Civil Procedure Code, and the 
period of limitation for execution is thereby extended. 

On facts Held, in the instant case the intention of the judgment-debtor to evade 
arrest in execution of the decree is brought home by two circumstances, viz:, (1) 
that after he had been arrested and brought to Court and released on an under- 
taking to appear before the Court, he ined from appearing in Court with a 
result the Court had to pass further orders of arrest whieh became infructuous; 
and (2) admittedly while his undertaking after his arrest was in force, the first 
judgment-debtor went away to Singapore, presumably to put himself out of the 
reach of the Indian Courts. These two circumstances are sufficient to justify 
the inference that the first judgment-debtor deliberately and fraudulently evaded 
the execution of the decree. 


Held, the decree is not barred by time so far as the first judgment-debtor is 
concerned. í 


T. R. Ramachandran and T. R. Rajagepalan, for Appellants. 
K. S. Desikan and K. Raman, for Respondents. 


5.V.J. —— Appeal allowed in part, 
Ramaprasada Rao, J. S. P. Mohammed v. 
gth September, 1970. g Commissioner of Land 


Revenue, Board of Revenue, 
W.P. No. 766 of 1970. 


Arms Act (LIV of 1959), section 14 (3)—Application for possession of a revolosr— 
dered in full and rejection of application sustained—Proceedings, if vitiated—Writ—Quyasi- 
Judicial Tribunal—Application for licence under an Act—Grant or refusal—Roasons to be 
stated —Failure to give reasons—Failure to exercise jurisdiction. 

The petitioner applied for the grant of a licence to possess a revolver. The 

i e made a laconic order to the effect the application was rejected. When 
the petitioner demanded the reasons for refusal, the Magistrate again passed an 
laconic order stating the application has been rejected as the grounds set out by 
him are insufficient. The plea appealed to the Board of Revenue which for 
the first time dealt with the subject-matter and considered the entire issue as 
if it was the original authority and upheld the order rejecting the application. 
The petitioner applied to the High Court praying for the issue ofa writ of certiorari. 

Held, the petition has to be allowed. 


If a litigant approaches a quasi-judicial Tribunal for relief or for the grant of 
licence in accordance with the provisions of an enactment, then such a Tribunal 
is obliged in law to deal with the subject-matter, bring to bear its mind on it and 
give reasons one way or other for the grant or refusal to grant a licence. If this 
is not done, then the statutory authority should be deemed to have not exercised 
its jurisdiction in accordance with the principles of law and fair play. 

Section 14 (3 of the Act calls upon the licensing authority to record reasons 
in writing if it to grant a licence, 

In the absence of such reasons recorded in writing .by the original authority, 
is would be unfair for the appellate authority to take the record, construe the part» 
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culars therein, int t the material available and come to a conclusion. This 
‘obviously results in the denial of fair play and fair hearing. 

Though the statute provides that the licensing authority should furnish to the 
aggreived person on demand a brief statement of the reasons recorded in writing 
for refusal to grant a licence no such statement was furnished to the petitioner. 
“The petitioner before the appellate authority did not have the material to argue 
whereas the appellate authority had all the records before it. The petitioner 
‘has been prejudiced by the conduct of the proceedings. 


K. Venkateswara Rao and M. A. Sathar and Sayeed, for Petitioner. 
T. Sathyadeo Assistant Government Pleader, on behalf of the Respondents, 


V.S. —— -  Patition allowed. 
Ramanujam, F. N. Avanashiappa Goundar v. 
10th September, 1970. Muth i Ammal. 


C.M.A. No. 152 of 1969. 


Civil Procedure Code (V of 1908), Order He Rules 10, 12 and 18—Construction, 
Scope and applicability of—Witness summoned to produce document —Witness attending 
Deals ane te Se ark Pane his inabiltty to produce document—Power of 
Court to arrest such wiinsss and detain in civil prison for non-production of document. 


The provisions contained in Order 16, rule 10, are of highly penal nature and 
therefore it has to be construed strictly. The arrest contemplated by Rules 10 
or 18 is only to compel the witness to attend the Court either to give evidence or 
to produce a document and to secure his presence in Court on the date fixed for 
hearing or for production of a document. Ifa witness attends the Court in answer 
to the summons and pleads his inability to produce the document, the Court can- 
not detain such a witness in civil prison till the witness produce the document 
summoned on the basis of a suspicion entertained by the Court that the witness 
should have the custody of the document. Rule 10 or 18 cannot be construed 
as enabling the Court to arrest and detain a witness who appears before the Court 
and gives a lawful excuse for non production of the document summoned. Those 
ules apply only to cases where the witness neither appears before the Court nor 
gives a lawful excuse for non-production of the document. ‘ Lawful excuse’ 
does not always mean an excuse acceptable to Court. Rule 10 of order 16 is 
intended to enable the Court to assist the parties by compelling the obedience of 
recalcitrant witnesses and it gives a discretion to the Court to take coercive measures 
in case of disobedience of its orders. But such a discretion must not be arbitrarily 
exercised. In the face of Order 16, rule 12 it is not possible to construe rule 10 as 
enabling the Court to arrest a witness for no ee a of a document and detain 
him in civil prison till the document is produced. Rule 10 has to be construed 
as enabling the Court only to compel the attendance of a recalcitrant witness before 
Court by issuing a warrant of arrest. 


Held, the Court has definitely no power to order the arrest of a witness and 
detain him in civil prison for non-production of a document. 


T. R. Srinivasan and K. Ramamurthy, for Appellant. 
S. Sethuratnam, for Respondent) i 
SVJ. | . Appeal allowed. 











‘am, 7. R. M. Seshadri 9. 
15th September, 1970. i ~ K. K. Chari. 
G.R.P. No. 797 of 1970. 

Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), sections 10 (3) 
(a) (1) and 18—Petition for eviction for owner’s occupation—Landlord, partly examined 

iss entered into between landlord qand tenani—Eviction ordered on the basis of 
compromise—Validity of the eviction order—Whether executable—Tenant deriving advant- 
age in pursuance of compromise—Effect of. 

Having regard to the categorical pronouncement of the Supreme Court in 
Bahadursingh v. Muni Subrat Dass, (1970) 2 8.C.J. 153: (1969) 2 8.C.R. 192 and 
Ferazi Lal Jain v. Man Mal, A.I.R. 1970 S.G. 794 and 838, it has to be held that 
the order of eviction passed by the Rent Controller in this case on the basis of the 
compromise entered into between the petitioner and the respondent is a nullity 

~and as such not executable. The eviction order has been passed solely on: the 
basis of the compromise entered into between the ies and the Rent Controller 
did not apply his mind to the question whether the alleged bona fids requirement 
of the landlord has been established or not. The order on the face of it does not 
show that the Rent Controller applied his mind and was satisfied that there was 
a bona fide requirement of the premises by the landlord for his personal occupation. 
Even if there is eran material before the Court when it passed the order of evic- 
tion by consent as alleged by the ndent, so long as the Rent Controller has 
not applied his mind and given his decision in the matter as to whether the 
respondent was bona fide in requiring the premises for his own occupation, the 
eviction order cannot be held to be an order passed on merits under section 10 
(3) of the Act. When the Legislature has in clear and unmistakable 
restricted the jurisdiction of the Rent Controller to pass orders of eviction only 
- on stated grounds, he cannot pass an order of eviction on the basis of a compro- 
mise or on an agreement between the parties or on the basis of the tenant’s sub- 
mission to an order of eviction. The compromise cannot be construed as a bona 
Jide admission made by the tenant that the respondent required the premises bona 
Jide for his own occupation. The withdrawal of his defence to the eviction peti- 
tion by the tenant on certain terms cannot mean that he admitted bona fide that 
the ground for eviction put forward by the landlord existed. Even in a case 
where the tenant bona fide admits ‘that the ground of eviction existed the Rent 
Controller must apply his mind and hold basing himself on such admission by 
the tenant, that the ground for eviction put forward by the landlord existed and 
that he is entitled to an eviction order, without solely relying on the compromise. _ 


Once the order of eviction is held to be a nullity and not executable, it will 
not become executable because the petitioner had some advantage in pur- 
suance of the compromise which formed the basis of the eviction order, : 


T. R. Mani and M. Palaniappan, for Petitioner. 
T. R. Ramachandran and-T. R. Rajagopal, for Respondent. 


8.V.J. =a Petition allowed, 
Vesraswami, C. F. and Minor Palaniswami by guardian v. 
Gokulakrishnan, J. Ramaswamy Goundar, 
16th September, 1970. G.R.P. No. 730 of 1968. 


Madras Court-fess and Suits Valuation Act (XIV of 1955), section 40 (2)—Mort- 
gage decres, minor (represented by guardian) being eo nomine partp—sSiat by minor for, 
declaration that ths morigage decres is not binding on her—Plaintiff claiming only a sixth 
Share in the suit properkas—Payment of Court-fes. f . l 
f Held: Though the prayer is virtually for a declaration that a decree was not 
binding on her, it amounts to asking for a cancellation of the decree and the 
Court-tee has to be paid as for cancellation.. Sub-section (2) of section 40 of the 
Madras Court-fees ‘and Suits Valuation Act will have sos Pease to the facts, 
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‘The plaintiff claims only a sixth share in the suit properties and he need pay Court- 
fee only on the value of that share. 
S, Palaniswami, for Petitioner. 
A. G. Venkatachalam, B. T. Seshadri and K. Kumaraswami Pillai, for Respondents. 


8.V.J. 
rarer il yJ: Shanmugathammal v. 
27th October, 1970. Valliap alias Vallinayagam. 
C.R.P. Nos. 1768 and 1769 of 1968 and 


615 and 616 of 1967. 

Madras Cultivating Tenants Protection Act (XXV of 1955), section 4 (5) and Rule 8— 

Petition for restoration of possession —Finding as to date of dispossession—Nocessity of — 
Alienation by landlord—Right of cultivating tenant as agaist alienes, whether affected— - 


Disputed ions as to title— Jurisdiction to embark—Death of pariy—Power to bring 
on al represeniatives. 
The jurisdiction of the lower Court to order restoration of ion under 


section 4 (5) depends upon the fact whether it had been moved within two months 
of the ae of dispossession. If the dispossession had taken place beyond two 
months preceding the date of petition, the lower Court cannot give any relief. 
As the jurisdiction of the lower Court to grant the relief sought for ds upon 
the dates of dispossession, the lower Court cannot proceed to grant the relief of 
restoration of possession without giving a finding as to when di ion took 
place. A finding as to dispossession is necessary before the relief under section 
4 (5) is granted. . 

The mere fact that a landlord parts with his rights to an alienee without refe- 
rence to the cultivating tenant, does not mean that the person who is a cultivating 
tenant under the transfer or automatically ceases to come within the definition of 
a “ cultivating tenant” under the Act. His status as a cultivating tenant cannot 
be taken away by such a transfer. The only difference brought about by the 
landlord’s alienation of the property is to substitute a new R in his place. 
A sulang tenant does not cease to get his benefits under the Act merely because 
the landlord has parted with his property. The statutory rights inhered in the 
Jandlor’s alienation of the property is to substitute a new landlord in his place. 
A cultivating tenant does not cease to get his benefits under the Act merely because 
the landlord has parted with his property. The statutory rights inhered in the 
cultivating tenant cannot be taken away by an unilateral act of the landlord. 


The lower Court which is a creature of the statute cannot embark u dis- 
puted questions of title to the properties. An alienation made the rd 
P aat be held to be invalid on the ground that it has been in to be used 


against a cultivating tenant. 

Rule 8 of the rules framed under Madras Act D aoe N 
to invoke the provisions of the Code of Givil Procedure, for bringing the legal repre- 
sentatives on record in the place of a deceased party. ‘‘ Addition of parties” 
may arise either when new parties in addition to the existing parties are brought 
on record or when new parties are brought in the place of parties deceased. A 
restricted meaning to the words ‘‘ addition of parties’? occurring in rule 8 (11) (a) 
cannot be given. 

Fenda Pillai, for Petitioners in C.R.P. Nos. 1768 and 1769 of 1968. 

A. Ramanathan, for Petitioners in C.R.P. Nos. 615 and 616 of 1967. 

S. Rajarama Iyer, for Respondents. 

S.V.J. = Petitions allowed; Remanded, 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) . 
Present :—J. C. Smas, V. Ramaswau, G. K, Mrrrer, K. S. Heaps AND 
A. N. Grover, JJ. 
M/s. V/o Tractors Export, Moscow and another .. Petitioners* 
v. 
M/s. Tarapore & Go., Madras .. Respondents. 


. In 
In the Matter of 


M/s. Tarapore & Co., Madras Appellantt 
De . 

M/s. Tractors Export, Moscow and another .. Respondent, 

Constitution of India (1950), Article 133 (1)—h jon —“< FJudgmeni ” 


of—Final adjudication of the rights and obligahons of the arkias—Interlocutory 
judgment refusing to grant an interim injunction, tf amounts to “ judgment,” 
The expression “‘ judgment” in Article 133 (1) in the context in which it 
` occurs means a final adjudication by the Court of the rights of the parties, and 
an interlocutory judgment even if it decides an issue or issues without finally 
determining the rights and liabilities of the parties is not a judgment, however, 
cardinal the issue may be. . i 


An order passed by the High Gourt in appeal which does not finally dispose of 
a suit or proceeding and leaves the rights-and obligations of the parties for deter- 
mination in the suit or proceeding from which appeal has arisen, is not final 
within the meaning of Article 133 (1) (a) and (4). Tae order refusing to grant an 
interim injunction did not determine rights and obligations of the parties 
in relation to the matter in dispute in the suit. It is difficult to hold that, because 
the plaintiffs suit as a result of the order of the h Court may become infruc- 
tuous as framed, and eee eran may have to amendment of the plaint to 
get effective relief, an order which is essentially an interlocutory order may be 
deemed final for the purpose or Article 133 (1) of the Costitution. | 


lications by Respondent No. 1 for revocation of the Certificate granted by 
the High Court on 15th October, 1968 under Article 133 (1) (a) and Gf 
of the Constitution of India, in. - f 


Appeals from the Judgment and Order dated the gth October, 1968 of the 
Marines High Gourt in O.S.A. Nos. 25 and 27 of 1968.%* » 1999 0 


P ee ee, E e a Aa ee 
*C. M.P. Nos. 4011 and 4012 of 1968. ` “15th November, ; 
-TC A. Nos 2183 and 2184 0f 1968. ee 


#* (1969) 82 L.W. 361. 
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M. G. Setalvad, Senior Advocate, (V. P. Raman and D. N. Mishra, Advocates, 
and 7. B. Dadachanji, Advocate for M/s. J. B. Dadachanji & Co. with him, for 
Appellant. 

S. Mohan Kumar alam, Senior Advocate, (M. K. Ramamurthi, Shyamla 
Pappu and Vinest Kumar, Advocates, with him), for Respondent. No. 1. 


Rameshwar Nath and Mahinder Narain, Advocates of M/s. Rajinder. Narain 
@ Co., for Respondent No. 2. 


The Order of the Court was delivered by 


Shah, F.—M/s. Tarapore & Co.—hereinafter called the plaintiffs—applied 
in Suit No. 118 of 1967 for an interim injunction restraining the Bank of 
India Ltd.—the first defendant in the suit—from taking any tteps in pursuance of a 
letter of credit opened in favour of M /s. V/O Tractors Export, Moscow, the second 
defendant. Ramamurthi, J., by order dated 12th April, 1968, granted an interim 
injunction restraining encashment of the letter of credit pending disposal of the suit. 
In appeals under the Letters Patent preferred by the second defendant, the h. 
Court of Madras set aside that order. Against the order passed in the two Eppen 
the plaintiffs applied for certificate under Arts. 133 (1) (a) and 133 (1) (b) of the 
Constitution. High Court observed that an order granting interim injunc- 
tion “ is a final order, as far as this Court is concerned, determining the rights of 
parties within this lis or proceeding, which is independent though ancillary to the 
suit’, and they were competent to grant the certificate. 

By our order dated 28th October, 1968, we ordered that the certificate granted 
by the High Court do stand revoked. We set out the reasons in support of that 
order, Article 133 (1) provides, insofar as it is material : 


« (1) An appeal shall lie to the Supreme Court from any judgment, decree 
or final order in a civil proceeding of a High Court in the territory of India if 
the High Court certifies— 


(a) that the amount or value of the subject matter of the dispute in the 
Court of first instance and still in dispute on appeal was and is not less than twenty 
thousand rupees or such other sum as may be specified in that behalf by Parlia- 
ment by law ; or 


(6) that the judgment, decree or final order involves directly or indirectly 
some claim or question respecting property of the like amount or value ; or 


(C) esesesoes ... where the judgment, decree or final order appealed from 
affirms the decision of the Court immediately below in any case other than a case 
referred to in sub-clause (c), if the High Court further certifies that the appeal 
involves some substantial question of law.” k 


The suit filed by the plaintiffs is a civil proceeding, and the suit involves some claim 
or question respecting property of not less than twenty thousand rupees. That isa 
matter not in dispute. 


The expression “‘ judgment” in Article 133 (1) in the context in which it 
occurs means a final adjudication by the Court of rights of the parties, and 
an interlocutory judgment even if it decides an issue or issues without finally deter- 
mining the rights and liabilities of the parties is not a judgment, however, cardinal 
the issue may be. In the present case not even an issue has been decided, and it is 
not contended that the order of the High Court amounts to a judgment or a decree. 
The expression “‘ final order” it has been held by- a long course of authorities, occurr- 
ing in section 205 of the Government of India Act, 1935, section 109 of the Code of 
Civil Procedure and Article 193 (1) of the Constitution means a final decision on 
the rights of the parties in dispute in a suit or proceeding ; if the rights of the parties 
TA pe I E AAE OE eae TEATE We icd, Elier the anden the order 
is not ’ Š 
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In Ramchand Manjimal v. Goverdhandas Vishindas Ratan Chand’, it was held 
by the Judicial Committee that an order of the Judicial Commissioner cof Sind 
vacating an order of stay granted under section 19 of the Indian Arbitration Act, 
1899, and refusing to stay a proceeding was not a final arder within the meaning 
of section 109 (a) of the Code of Civil Procedure. Viscount Cave referred to 
Salaman v. Varner? ; Bozson v. Altrincham Urban District Council? and Isaacs v. 
Salbsisin4 and observed : 


“The effect of those and other ju ents is that an order is final if it finally 
disposes of the rights of the parties. ¢ orders now under appeal do not finally 
dispose of those rights, but leave them to be determined by the Courts in the 
ordinary way.” 

In Abdul Rahman v. D:K. Cassim & Sons®, the Judicial Committee observed that the 
expression “ final order’ within the meaning of section 109 (a) of the Cede of 
Civil Procedure, 1908, is an order which finally disposes of the rights of the parties 
in relation to the whole suit. In Abdul Rahman's case5, a suit was instituted by 
D.K. Cassim and Sons claiming damages against the appellant Abdul Rahman. 
Soon after the suit was instituted the plaintiff firm was adjudicated insolvent and the 
official assignee was impleaded as an additional plaintiff. The-official assignee 
declined to proceed with the suit, and the suit was dismissed by the trial Court. 
In appeal it was held by the High Court of Calcutta that the cause of-action was 
personal to the insolvents and did not vest in the assignee, and accordingly they set 
aside the decree and remanded the suit for trial. Against that order an appeal 
was preferred to the Judicial C mmittee which was held not maintainable. 


In S. Kuppasami Rao v. The King®, the Federal Court held that the expresion 
“ final order ” in section 205 a of the Government of India Act, 1935, means an 
order which finally determines the points in dispute and brings the case to an end. 
The test of finality, according to the Court, is whether the order finally disposes 
of the rights of the parties, and not whether the order decides an important mee or 
even a vital issue in the case. 


Mukherjee, J., in interpreting the expression “ judgment, decree or final order” 
in section 205 of the Government of India Act, 1935, in Mohammad Amin Brothers 
Lid. and others v. Dominion of India and others? observed : 


“ The expression ‘ final order’ has been used i in contra-distinction to what is 
known as ‘interlocutory order’ * 6 *, If the decision 
on an issue puts an end to the suit, the jae will undoubtedly be a final one, 
but if the suit is still left alive and has got to be tried in the ordinary way, no finality 
could attach to the order. a 


In Mohammad Amin Brother’s case! an issue was EE by the trial Court in a 
petition for winding up ofa company as to the maintainability cf a claim for re- 
covery of income-tax dues. In appeal the High Court over ruled the objection 
raised by the company about the maintainability of the claim, and finding that a 
bona fide dispute was-pending before the Income-tax authorities relating to a subs- 
tantial part of the debt on which the application for winding up was made and that 
the solvency of company could not be determined before that the dispute was 
decided, set aside the order of trial Judge and remanded the case to him. The 
Federal Gourt held that the order appeal against was not a ‘ final order.’ 


In Sardar Syedna Tehar Saifuddin Sahsb v. The Stats of Bombay®, a suit was filed 
for a declaration that the order of ex-communication passed by the appellant— 
religious head of a community—was invalid. During the pendency of the suit the 


1. (1920) L.R. 47 LA. 124 : 33 MLJ. 27. (1948) 1 M.L J. 103. 
2. (189151 Q.B. 734. 7. (1949-50) F.C.R. 842: (1950) S.CJ. 
3. (1903) 1 KB 547. 139. 

- 4 (1916) 2 KB. 139. 8. (1958) S.C R; 1007 : (1958) 8.C.J. 403: 
5 thee L-R, 60 I.A. 76 : 64 M.L.J. 307. (i958) 1 An. W.R. (8.C.) 127 : (1958).1 
6. (1947) F.C R 180: (1947) F.LJ. 110: . BC) aT 
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Bombay PreventionofExcommunication Act XLIIof 1949 was enacted and one of the 
issues raised in the suit was whether the order of ex-communication was invalid. 
This issue was tried as a preliminary issue and as it raised the question of the vires 
of the Bombay Prevention of Excommunication Act, 1949, the State of Bombay 
was impleaded_as a party-defendant in the suit. The trial Court decided the issue 
against the appellant and the order was confirmed in appeal by the High Court of 
Bombay. Against the order deciding the issue, an appeal was preferred to this 
Court with certificate granted by the High Court under Art. 192 and Art. 199 of 
the Constitution, and it was held that the appeal was not maintainable since the 
-decision on the issue did not finally dispose of the dispute between the parties. 

In Srinivasa Prasad Singh v. Kesho Prasad Singh}, an order deciding that circums- 
tances had not been established such as would justify an order. for stay of execution 
of a decree under appeal was not a “ final order” and was on that account not 
appealable to the Judicial Committee. Similarly in Drava Coal Company v. Beneras 
Bank®, it was held that an order by the High Court reversing the order of the Court 
of First Instance granting a temporary injunction was not a final order within the 
meaning of section 109 of the Code of Civil Procedure. 


There is, therefore, abundant authority in support of the view that an order 
is final within the meaning of Article 133 of the Constitution, under section 109 
Code of Civil Procedure or section 205 of the Government of India Act, 1935, if it 
amounts to final decision on the rights of the parties in dispute in the suit or proceed- 
ing ; if after the order is made, the suit or proceeding still remains to be tried, and 
the tights in disputes have to be determined, the order is interlocutory, 


Counsel for the appellant strongly relied upon a recent judgment of this Court 
in Mohanlal Maganlal Thakkar v. State of Gujarat? and contended that the view 
expressed in the earlier cases is superseded. In Mohanlal Thakkar’s case? after an 

: under section 476, Code of Criminal Procedure, 1898, a Magistrate ordered 
that a complaint be filed against a person in t of offences under sections 205, 
467 and 468 read with section 114, Indian P Code. In appeal the Additional 
Sessions J udge held that the complaint was competent only in respect of the offence 
under section 205 read with section 114. The High Court dismissed a revision appli- 
cation against the order of the Court of Sessions. Certificate was thereafter issued 
by the High Court under Article 134 (1) (¢) of the Constitution for leave to appeal 
against the order. The competence of the High Court to grant the certificate was 
challenged at the hearing of the appeal. This Court held (Bachawat and Mitter, JJ., 
dissenting) that the order passed was a final order within the meaning of Article 
134 (1) (c) since the controversy between the parties whether the complaint in 
respect of offences under sections 467 and 468 read with section 114, Indian Penal 
Code was disposed of by the order of dismissal and the proceeding regarding that 
question was finally decided. It was observed that the finality of that order was 
not to be ju by co-relating it with the controversy in the complaint, viz., whe- 
ther the appellant had committed the offence charged against him therein. There 
is nothing in that judgment which supports the contention that this Court has depart- 
ed from the principle of the earlier decisions or has suggested a different test for 
oa the finality of orders. The Court in that case was concerned merely 

th an order passed by the High Court which maintained the order of the Addi. 
tional Sessions Judge that a complaint under section 205 read with section 11 
Indian Penal Code cmuld be filed against the appellant. The order of the i 
Court finally disposed of the proceeding in the Magistrate’s Court relating to 
iency of instituting criminal procecdings against the appellant. It was there: 
after for the Court trying the complaint to decide whether the offence complained 
of was committed: by pa eras The proceeding for filing a complaint under 
section 476 of the Code of Criminal Procedure was a self-contained proceeding and 
was finally disposed of by the order directing the filing of a ccmplaint under section 


1. ‘3 )ISCLI. 681. ` (Col) $83 5 goa 2 SCR. 685: ABR. 
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205 sh with section 114, Indian Penal Code. The proceeding instituted on the 
complaint was not part of or incidental to the proceeding for an enquiry whether a 
complaint should be filed. The Court in that case expressly approved of the earlier 


aw a 8 where after referring to Kappuswams Rao’s caset and Sardar Syedna 
ajella Saheb’s cas? observed : 


reres these were cases where the impugned orders were passed in appeals 
or revisions and iat api eal or a revision is continuation of the original suit or 
proc the test a was whether the order disposed of the original suit 
or pro ing. Ifit Pe not, and the suit or proceeding was a live one, yet to be 
tried, ‘the order was held not to be final. Different tests have been applied, 
however, to orders made in proceeding independent of the original or the main 
. proceeding.” 

In our T an eile passed by the High Court in appeal which does not 
finally dispose.of a suit or proceeding and leaves the rights and obligations of the 
arties for determination in the suit or proceeding from which appeal has arisen, 
1s not final within the meaning of nn eaten: 133 (1) (a) and (b). The order refusing 
to grant an interim injunction did not determine the rights and obligations of the 
aha in relation to the matter in dispute in the suit. We are unable to hold that, 

use the plaintiff’s suit as a result of the order of the High Court may become 
infructuous as framed, and the plaintiffs may have to seek amendment of the plaint 
to get effective relief, an order which is essentially an interlocutory order may be 
deemed final for the p of Article 4138 (1) of the Constitution. In our judg- 
ment, Mohanlal Maganlal Thakkar Thakkar’s case? makes no departure from the earlier judg- 
ments of the Judicial Committee, the Federal Court and this Court. The plain 
will pay the costs of the petitioners of the application for revocation of the certificate, 


V.M.K. —_- Petitions dismissed. 


THE SUPREME COURT OF INDIA. 
: (Civil Appellate Jurisdiction.) 
ooh Present.:—V. BHarcava anD K.S. HEGDE, JJ. 
Sham Lal and others P f i -> Appellants* 
7. 
Amar Nath and others a Ó .. Respondents. 


Hindu Lave—Mithakshara School—Stridhana property of a Hindu woman—Daughters of a 
predeceased son whether entitled to succeed. 


Hindu Women’s Rights to Property Act (XVIII of 1937)—Applicability of. 

It is now well settled that stridhana ofa Hindu woman governed by Mitakshara 
passes in the order mentioned in Mitakshra and the children of the deceased 
woman do not take the same as a body either jomtly or as tenants-in-common, 
only the heir belonging to a class take the properties as tenants-in-common, 


In the matter of succession to stridhana, propinquity was not considered by 
the law givers as the sole or even the principal test, otherwise there is no justifi- 
cation for a daughter’s daughter or a daughter’s son to succeed to the estate ofa 
woman in preference to her son. It is true that it is not easy to find out the reason 
behind the rules relatmg to succession to stridhana. But that is equally true 
of many other branches of our family laws. These contradictions are inevitable 
in socio-religious matters particularly when our social laws were controlled by 
our religious beliefs and our law givers were our religious preceptors. It is for 
tho Legislatures to step in and bring about harmony between the society and the 
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laws governing it. Thats why Our parliament enacted several statutes m 1999 
to amend the Hindu law in various respects. 


The expression son’s son does not include son’s daughter as according to the 
rules of interpretation the masculine includes the faminine. That rule of mter- 
pre‘ation is inapplicable in the present caso as daughters’ daughter succeeds to 
the stridhana in preference to daughter’s son. The order of succession prescribed 
clearly rules out the application of that rule of interpretation. 

Hindu Woman’s Right to Property Act, 1937, applies only to the separate 
property left by a Hindu male. It does not apply either to the coparcenary 
-property or to the property of a Hindu female. 


Held, Daughter’s of a-predeceased son of a Hindu woman are not entitled 
to succeed to her stridhana. ; 


Appeals from the Judgment and Decree dated the goth May, 1963 of the 
Punjab High Court in Regular First Appeal No, 105 of 1957. 

A.K. Sen, Senior Advocate (R.K. Aggarwal, Advocate with him), for Appel- 
lants (In Q.A. No. 1954 of 1966) and Respondents Nos. 5, 6,8 and 9 (In C. A. 
No. 1955 of 1966). 


__ Bishan Narain, Senior Advocate (B. P. Maheshwariand R. K. Gepta, Advocates 
with him), for Appellants (In C.A. No. 1955 of 1966) and Respondents.Nos. 2 to 6 
(In G.A. No. 1954 of 1966). 


- Sarjoo Prasad, Senior Advocate (M. Ramsshkwar Prasad and A.D. Mathur, Advo~ 
cates with him), for Respondent No. 1 (In both the Appeals). 


S.M. Fain, Advocate, for Respondents Nos. 13 (i) to 13 (@) (In C.A. No. 1954 
of 1966) and Respondents Nos. 12 (1) to 12 (iv) (In G.A. No. 1935 of 1966). 

The Judgment of the Court was delivered by 

Hegde, f#—The question of law that arises for decision in these appeals by 
certificate is whether the daughters of a predeceased son of a Hindu woman are 
entitled to succeed to her stridhana ? The trial Court answered the question in 
the affirmative but the High Court in appeal came to the conclusion that they are 
not entitled :0 succeed to the estate in question. 


The material facts of this case are few. For a proper understanding of the 
facts of the case, it will be convenient to have before us the admitted pedigree of 
the family. It is as follows: 
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The finding of the trial Court that the suit properties are the stridhana pro- 
perties of Barji was not contested before the High Court. In this Court at one 
stage a fechle attempt was made on behalf of the appellants to contest that finding. 
We did not permit that finding to be challenged as the same had not been challeng- 
ed before the High Court. Therefore we proceed on the basis of that finding. 
Barji died in September, 1950. Her husband Patu Ram had predeceased her. 
It appears that he died sometime in 1904, Patu Ram’s father Bool Chand as well as 
Patu Ram’s brothers Tulsi Ram, Behari Lal and Hira Lal had predeceased Barji. 
Patu Ram and Barji had a son by some jugal Kishore who had ‘predeceased Patu 
Ram leaving behind him his widow Bindri who died in 1931. They had no children, 
Radha Kishan, the adopted son of Patu Ram and Barji died about 20 years before 
the death of Barji leaving behind him his widow, defendant No. 6. Radha Kishan 
had five children including defendants Nos. 1 to 3 through another wife. His son 
Roshanlal had died a few months hefore the death of Barji. His daughter Balwanti 
had predeceased Barji leaving behind her children defendants 4 and 5. Tulsi 
Ram’s son Prahlad Rai had also predeceased Barji leaving behind his widow defen- 
dant No. 8, and son defendant No. 7. By the time succession to the estate of Barji 
opened all the children of Behari Lal and Hiralal had died but some of them had 
children and grand children, as seen from the i After the death of Barji, 
her properties came to the possession of d t No. 6. Defendant No. 1 sued 
for the possession of those properties on the ground that she had her sisters are 

referential heirs to the deceased Barji. To that suit she did not make Amar 
Nath, the plaintiff in the present suit, a party. Amar Nath’s application for being 
impleaded as a party m that suit was opposed by the Ist daada: and the said 
application was ultimately rejected by the Court. The dispute in that suit was 
eau to arbitration. c arbitrators upheld the claim of defendants Nos. 1 
to 3. Thereafter the present suit was brought. In the High Court as well as in 
the trial Court there was a triangular contest. The plaintiff claimed that he was 
‘exclusively entitled to the suit properties, defendants Nos. | to 3 claimed that they 
are the nearest heirs to Barji ; some of the other defendants contended that th 
succeeded to the suit properties as co-tenants with the plaintiff. In this Court 
the contesting defendants sail together. As mentioned earlier, the trial Court 
accepted the claim of defendants Nos. 1 to $ but the High Court held that the 
plaintiff was exclusively entitled to the suit properties, ho being the nearest heir to 
the deceased. That finding is contested both by defendants Nos. 1 to 3 as well 
as by the other contesting defendants. That is how the aforementioned two appeals 
came to be filed. - 


In arriving at its finding the Court relied on the rules of succession found 
in paragraph 147 of Mulla’s principles of Hindu Law (13th Edn.). It came to the 
conclusion that those rules are exhaustive. On the basis of those rules, it ruled that 
defendants Nos. 1 to 3 were not entitled to succeed to the estate of Barji. So far 
as the other defendants are concerned it rejected their claim on the ground that as 
between the plaintiff and themselves the former is a preferential heir as he is the 
nearest in degree to Bariji. 


It is the admitted case of the parties that the properties in question are not 
shulka and that Barji was married in one of the approyed forms. Therefore while 
pronouncing on the competing claim: made in this case, we must be guided by the 
order of succession prescribed in paragraph 147,ifthesame is correct and exhaus- 
tive. Paragraph 147 says : MA i 


“ Stridhana other than skalka passes in the following order : 
(1) unmarried daughter į © 7 0 
(2) married daughter who is unprovided for ; 
(3) married daughter who is provided for ; 
(4) daughter’s daughter; 
(5) daughter’s son ; wi n Sanne tery eae As 


wen ncan aanne yo Piibar NAAR PELE My Se fe 9 
Biss 


(6) son; 
(7) son's son ; 


If there be none of these, in other words, if the woman dies without leaving 
any issue, her stridhana, if she was married in an approved form, goes to her 
husband, and after him, to the husband’s heirs in order of their succession to him; 
on failure of the husband’s heirs, it goes to her blood relations in preference to 
the Government. But ifshe was married in an unapproved from, it goes to her 
mother, then to her father, and then to the father’s heirs and then to the hus- 
band’s heirs in preference to the Government.” 


The legal position is stated in identical terms in Mayne’s treatise on Hindu Law 
(Eleventh Edn.—Paragraph 623, pages 744 to 746) as well as in the other text 
books on Hindu Law referred to at the time ofthe hearing. At this stage it may be 
mentioned that the correctness of the order of succession mentioned in paragraph 
147 till we come to item No. 7 (son’s son) was not challenged. The same is well 
settled by decided cases. It is not necessary to refer to those cases. The only 
contention advanced on behalf of some of the defendants is that after son’s sons 
come son’s davghters. Alternatively it was contended that the expression “‘son’s 
son ” includes ‘‘son’s daughter.” We have to see whether these contentions are 
well founded. 


The rules relating to succession to stridhana enunciated in the text books are 
‘based on Yajnyawalcya’s text “‘her kinsmen take it, if she die without issue.” 
"This statement is elaborated by Vijnyaneswara in Mitakshara. The relevant 
portions thereof as translated by H. T. Colebrooke are ‘found in placita 8, 9, 10 and 
11 in Section 11 of his book ‘‘ Mitakshara.” They read as follows : 


“8. A woman’s property has been thus described. The author next pro- 
pounds the distribution of it : “‘ Her kinsmen take it, if she die without issue.” 


cc 


9. If a woman die “ without issue ” that is leaving no progeny ; in other 
words, having no daughter, nor daugh ter’s daughter, nordaughter’s son, nor son, 
mor son’s son ; the woman’s property, as above described shall be taken by her 
kinsmen ; namely her husband and the rest, as will be (forthwith) explained. 


10. The kinsmen have been declared generally to be competent to succeed 
to a woman’s property. The author now distinguishes different heirs according 
to the diversity ofthe marriage ceremonies. ‘‘ The property ofa childless woman, 
married im the form denominated Brahma, or in any of the four (unblamed modes 
of marriage), goes to her husband : but, if she leave p y, it will go to her 
(daughter’s) daughters : and, in other forms of marriage (as the Asura & c.), 
it goes to her father (and mother, on failure of her own issue). 


11. Ofa woman dying without issue as before stated, and who had become a 
-wife by any of the four modes of marriage denominated Brahma, Daiva, 
Arsha and rajapati, the Ma Pee as before described, belongs in the 
first place to her husband. On failure of him, it goes to his nearest kinsmen 
EA allied by funeral oblations. But, in the other forms of marriage called 

, Gandharba, Racshasa and Paisacha ; the property of a childless woman 

to her parents, that is, to her father and mother. The succession devolves 

Best (and the reason has been before explained) on the mother, who is virtually 

exhibited (first) in the elleptical pitrigami implying ‘goes (gach ‘hati bo both 

parents pitarau) ; that is to the mother and to the father.’ On failure of them, 
their next of kin take the succession. 


These passages have received interpretation at the hands of the Judicial 
Committee as well as the High Courts in Jndia and the law is now settled as to the 
-mode of succession to stridhana under Mitakshara until we reach son’sson. The 
«controversy now is as to who should succeed to such an estate if none of the heirs 

S—-2 
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mentioned in items Nos. 1 to 7 in paragraph 147 of Mulla’s Hindu Law are in 
existence at the time of the death of the woman concerned. 


Mr. AK. Sen, learned Counsel for some of the defendants contested the correct- 
ness of Colebrooke’s transation in certain respects. He wanted us to examine the 
original text to find out whether the translation found in placita 9 is correct ? 
The parties did not place before us either an admitted translation of the original 
text or even an Official translation. Colebrooke is a distinguished oriental scholar, 
The Judicial Committee as well as the various High Courts in this country have 
relied on his translation of Mitakshra in dealmg with the question of inheritance. 

Nath Bhattacharya in his commentary on Hindu Law (2nd Edn.) deals 
with the order of succession under Mitakshra to stridhana in Chapter VI of that 
book. His trans’ation of the relevant commentaries accords, with those made by 
Colebrooke. To the same effect is the opinion expressed by Justice Chandavarkar 
in Bhimacharya Bin Venkappacharya v. Ramcharpa Bin Bhimcharya‘. Hence we are 
unable to agree with Mr. Sen that Colebrooke’s translation does not bring out 
accurately the meaning of the relevant passages in Mitakshara. Colebrooke imhis 
book ‘Mitakshara’ published in 1869 sets out the order of succession to a woman’s 
stridhana properties at page 158 thus: 


Maiden daughter 
Unendowed married daughter 
Endowed married daughter 
Daughter’s daughter 


Daughter’s son 
Son 
Grandson 

- Husband 


If the contention of defendants is correct then s07’s daughter and not husband 
should have come after the grandson. But that is not the case. ` 


Mr. Bishan Narain, learned Counsel for defendants Nos. 1 to 3 contended that 
the list given in Mitakshara is only illustrative and not exhaustive. He urged that 
Yajnyawalcya had stated that “a woman’s property would devolve on her ki en 
if she died without issue” which means that it would devolve on her progeny which 
expression includes son’s daughter as well. In this connection he also relied on 
Vijnyaneswara’s commentary stating that the expression ‘ without issue’ found in 
Yajnyawalcya text means ‘ leaving no progeny.” .On the basis of these state- 
ments he contended that even according to Vimyaneswara, the deceased women’s 

y would take her-stridhana in preference to her -kinsmen including her hus- 
a On the basis of this premise he proceeded to argue that the other words 
used in placita 9 viz.,: “having no daughter nor daughter’s daughter nor daughter’s 
son nor son nor son’s son” should ‘be understood as merely being illustrations of 
the word “ progeny.” This contention is opposed to the commentaries by Narada, 
Gautama and the later commentators. More than that it runs counter to the deci- 
sions rendered by the Judicial Committee and the various ee during ‘the 
last over a century. It is now well settled that stridhansa ofa Hindu woman govern- 
ed by Mitakshara passes in the order mentioned in Mitakshara and the children of 
the deceased woman do not take the same as body either jointly oras tenants ir 
common. Only the heirs belonging to a class take the properties as tenants in 
common. ; 

Mr. Bishan Narəin next contended that under Mitakshra propinquity is the 
text of inheritance. Therefore there is no reason why the hola woman's 
husband's brother’s son should take the properties in preference to her son’s daugh~ 
Leanne ee nn ean Ens nana i 
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ters. We do not think that in the matter of succession to stridhana propinquity 
was considered by the law giversas the sole or even the principal test, otherwise 
there is no justification for a daughter’s daughter or a daughter’s son to succeed 
to the estate of a woman in preference to her son. It is true that it is not easy to 
find out the reason behind the rules relating to succession to stridhana. But that 
is equally true of many other branches of our family laws. These contradictions 
are inevitable in socio-religious matters particularly when our social laws were con- 
trolled by our religious beliefs and our law givers were our religious preceptors. 
It is for the Legislatures to step in and bring about harmony between the society 
and the laws governing it. That is why our Parliament enacted several statutes 
in 1955 to amend the Hindu Law in various respects. 


We are unable to accept the contention of Mr. Bishan Naraim that the expres- 
sion son’s son includes son’s daughter as according to therules of interpretation the 
masculine includes the faminine. That rule of interpretation is inapplicsble in 
the present case as daughter’s daughter succeeds to the stridhena in preference to 
daughter’s son. The order of succession prescribed clearly rules out the applica- 
tion of that rule of interpretation. 


Mr. Sen in support of his contention that on a true interpretation of the rele- 
vant passages in ‘ Mitakshra’, defendants Nos. 1 to 3 are preferential heirs to decea- 
sed Barji, relied on certain passages in some of the decided cases. First he referred 
to the decision of the Patna High Court in Kumar Raghava Surendra Saki v. Babui 
Lachmi Kusr!, Therein the dispute related to the succession to the properties left 
by a maiden and not by a married woman. The rules relating to the succession 
to the stridhana of a deceased maiden are wholly different from those relating to 
succession to the stridhana of a married woman. ‘Therefore the observations made 
in regard to those rules have no relevance for our present purpose. He next invited 
our attention to certain passages in the decision of the Judicial Committee in Bai 
Kesserbai yv. Hunsraj Morarji and another*. Therein the dispute was between Bai 
Kesserbai the surviving. co-widow of the deceased Bachubai’s husband Koreji 
Haridass, Hunsraj Morarji the separated nephew of Koreji, being the son of his 
eldest brother, who predeceased Bachubai and Bai Moghibai, the widow of a 
younger brother of Koreji named Ranchordass Haridass. The question for consi- 
deration by the Judicial Committee was as to the true scope of the latter part of 
the placita 9 in Colebrooke’s Mitakshra which says “if a woman die without issue, 
that is, leaving no progeny.......... the woman’s property........ shall be taken 
by her kinsmen namely her husband and the rest as will be forthwith explained.” 
Their Lordships observed that there can be no reasonable doubt that according to 
Mitakshara definition of sapinda, husband and wife are sapindas to each other 
and the co-widow of the husband of the deceased was the nearest sapinda of the 
deceased woman’s husband and hence entitled to succeed to the estate in question. 
This decision again does not bear on the point under consideration. 


Lastly Mr. Sen contended that in view of the Hindu Women’s Rights to 
Property Act (XVIII of 1937), it must be held that defendants 1 to 3 are nearer 
heirs to the deceased than the plaintiff. This contention was negatived by the High 
Court on the basis of the rule laid down by this Court in Annagouda Nathgouda Patil v. 
Court of Wards and anothsr*, wherein this Court dealing with Act II of 1929 observed : 


“ The question is whether the provisions of this Act can at all be invoked to 
determine the heirs ofa Hindu famale in respect of her stridhan property. The 
object of the Act as stated in the preamble 1s to alter the order m which certain 
heirs of a Hindu male dying intestate are entitled to succeed to his estate ; and 
section 1 (2) expressly lays down that “the Act applies only to ons who 
but for the ing of this Act would have been subject to the Law of Mitakshara 
in respect of the provisions herein enacted, and it applies to such persons in respect 








1, LLR. Pat. 18. 3. (1952) SCR, 208: (1952) S.CJ. 20: 
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only of the property of males not held in coparcenary and not di of by will.” 
Thus the scope of the Act is limited. It governs succession only to the separate 
property ofa Hindu male who dies intestate. It does not alter the law as regards 
the devolution of any other kind of property owned by a Hindu male and does 
not purport to regulate succession to the property of a Hindufemale at all. It 
is to be noted that the Act does not make these four relations statutory heirs 
under the Mitakshra Law under all circumstances and for all purposes; it makes 
them heirs only when the propositus is a male and the property in respect to 
which it is sought to be applied in his separate property.” 

- Similar would be the position under the Hmdu Women’s Right to erty 
Act, 1937. Section 3 (1) of that Act which provides for the devolution of the 
property reads thus: 

“When a Hindu governed by the Dayabhaga School of Hindu Law dies 
intestate leaving any property, and when a Hindu governed by any other school 
of Hmdu Law or by customary law dies intestate leaving separate pro his 
widow or if there is more than one widow all his w piem together shall, su subject 
to the provisions of sub-section (3) be entitled in respect of property in respect of 
“Wbieh he dies intestate to the samo share as a SON... eee cece ee eee 


From this provision it is clear that Hindu Women’s Right to Property Act, 
1937 applies only to the separate property left by a Hindu male. It does not 
apply either to the coparcenary property or to the property of a Hindu female. 

For the reasons mentioned above these appeals fail and they are dismissed 
with costs—Advocates’ fee one set. 

8.V.J. Sn Appeal dismissed. 

THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present:—J. C. SEAH, Acting Chief Justice, V. RAMASWAMI AND A. N. Grover, JJ. 
Nazeeria Motor Service and others ... Appellants * 


$ Y. d $ 
Tho State of Andhra Pradesh and another, etc. .. Respondents. 


Andhra Pradesh Motor Vehicles (Taxation of Passengers and Goods) Amendment 
and Validation Act {XXXIV of 1961)}—Scope—Constitutional validity—If in- 
fringes Article 14 and 19 (1) (g) of the Constitution—Act intended to augment 
revenues of the State—Previous sanction of President obtained under proviso 
to Article 304 (b)—Effect —Question of reasonableness of restrictions imposed 
and of restrictions being in public interest—Powers of Court to go into—Exemption 
of Telengana area under HA aia dated 1st November, 1961—Vehicles on 


inter-State routes not subject to tax — If discrimination under Article 14—~ 
esa a of India (1950), ‘Articles 14, 19 (1) (g), 301 and 304 (b) Froviso— 
Scope o 


In the case of a statute, such as the Andhra Pradesh Motor Vehicles (Taxa- 
tion of Passengers and Goods) Amendment Act, 1961, which was enacted with 
the object of augmenting the revenues of the State, notwithstanding the 
fact that the sanction of the President was obtained tinder the proviso to Arti- 
cle 304 (b) of the Constitution of India, the question of the restrictions being 
reasonable and in public interest is open to examination by the Court, and the 
Act can be held to be valid only if it is shown that the restrictions imposed by it 
are reasonable and in public interest. When the taxes imposed were enhanced 
the transporters were permitted to enhance the fares, and the burden therefore 
would not fall on the transporters. If the transport operators are not pre- 
pared to charge higher rates of fares as a matter of policy, or for the purpose of 


e — 





* C.A. Nos. 69, 112 and 113 of 1968. 21st August, 1969. 





Ij NAZEERIA MOTOR SERVICE ¥. STATE OF A.P. (Grover, J.). 13 


business competition, that cannot impinge on the reasonableness of the restric- 
tion imposed, particularly when there is nothing to show that the tax imposed 
exceeds the limits of permissible reasonableness. There is also nothing in the 
provisions of the Act with regard to imposition of tax, are not in public interest. 
Hence the Act cannot be challenged under Artide 19 (1) (g) of the Constitu- 
tion of India. 

When it is found that the increase in the surcharge of fees and freight con- 
templated by the Validating Act of 1961 would not constitute an impediment 
to the trade, and that the utmost that could be said was that it would result 
in the diminution of profits, it cannot be said that there is an infringement of 
„Article 19 (1) (g). 

Nor can the Act be said to be violative of Article 14, on the ground of die- 
crimination in that it has not been made applicable to the Telengana area, 
while made applicable to the Andhra area or on the ground that the vehickes 
on the inter-State routes or pe¢mits granted by other States (Madras) had not 
been subjected to tax. 

There was no law in the erstwhile Hyderabad State imposing any tax on 
' passengers and goods. After the merger of Telengana and Andhra areas, the 
Jaws in force in the Telengana region continued to remain in force under section 
119 of the States Reorganisation Act, 1956. The Notification issued on 4th 
November, 1961, under section 19 of Act (X of 1958), exempted passengers, lug- 
gage and goods from payment of tax in the Tedengana area, and this exemp- 
tion was granted to the operators in the Telengana area for the reason that 
before the extension of the parent Act to this area, no tax similar to the one 
levied under the parent Act was payable in that area and their exemption was 
granted under a different enactment. Hence the challenge under Article 14 
has no force. Since the laws in force in the two States, Madras and Andhra, 
are different, no question of discrimination can arise when taxes are being 
imposed under two different sets of laws in different States or geographical 
limits; and hence it cannot be said that Article 14 is infringed because vehicles 
on the inter-State routes or permits issued by other States had not been sub- 
jected to tax. 

Case-law discussed and reviewed. 


Appeal from the Judgment and Order dated the 25th October, 1962 of the 
Andhra Pradesh High Court in Writ Petitions Nos. 1307, 1305 and 1353 of 1961. 

K. Srinivasamurthy and Naunit Lal, Advocates, for Appellants (in all the 
Appeals). 

P. Ram Reddy, Senior Advocate, (P. Parameshwara Rao, Advocate, with him), 
for Respondent No. 1 (In all the Appsals). 


The Judgment of the Court was delivered by 

Grover, J.— These appeals by certificate from a judgment of the Andhra Pra- 
desh High Court which disposed of several petitions under Article 226 of the 
Constitution including ‘the petitions filed by the appellants involve the question 
of the constitutionality of the Andhra Pradesh Motor Vehicles (Taxation of 
Passengers and Goods) Amendment and Validation Act, 1961, Andhra Pradesh 
Act (XXXIV of 1961). 

The appellants hold permits either for slags carriage or for public carriers 
issued under the Motor Vehicles Act, 1939. They ply these vehicles on differ- 
ent routes in the State as also on some of the inter-State routes. They were. 
subject to tax levied under the Madras Motor Vehicles Taxation Act, 1931. 

In 1952, the Madras Motor Vehicles (Taxation of Passengers and Goods} 
Act (XVI of 1952) was enacted by which every operator had to pay 
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Rs. 12.50 per. seat per quarter or 37 nai paise per seat per mile over and above 
the tax payable under the Madras Motor Vehicles Taxation Act, 1931. Under 
that Act the operators were paying tax of Rs. 30 seat per quarter. The validity 
of Act (XVI of 1952) was challenged before the Madras High Court. In Mathu- 
ral Pillay: v. The State of Madras', its validity was upheld except as to the 
proviso to section 3 of the Act. After the formation of Andhra Pradesh State 
the Governor promulgated an Ordinance amending Madras Act (XVI of 1952) 
in the light of the above judgment. The provisions contained in the Ordinance 
were subsequently re-enacted as President’s Act (XI of 1954), The operators, 
therefore, paid taxes imposed under Act (XVI of 1952) as amended in the State of 
Andhra Pradesh. By means of Act (XXI of 1959) the Legislature of Andhra 
Pradesh .Amended Act (XVI of 1952). Section 3 of Act (XVI of 1952) as amend- 
ed read as follows: 


“In clause (a) of sub-rule (1) of rule 1 in the Schedule to the Principal Act, 
for the words ‘37 nP. per seat pen year per mile the words Rs. 1.48 nP. per 
seat per year pen mile and fon the words Rs. 12.50 nP.. per seat per quarter 
the words of Rs. 50 per seat per quarters shall be substituted and clause (b) of 
the said sub-rule for the words Rs. 22.50 nP. per month the words Rs. 45 
per month shall be substituted.” 


The validity of the Amending Act (XXI of 1959) was challenged by means 
of writ petitions before- tbe High Court. A Division Bench struck down the 
impugned provisions as unconstitutional and ultra ves on the ground that 
since that Act imposed a restriction on the operator’s freedom of trade and com- 
merce under Article 301 of the Constitution the previous sanction of the President 
was necessary under the proviso to section 304 (b) and because that had not been 
obtained the Act was legally inoperative: Venson Transport v. The State of 
Andhra Pradesh*. Subsequently Act (XXXIV of 1961) was enacted after 
the sanction of the President was obtained to the Bill under the proviso to Arti- 
cle 304 (b). It validated two acts, namely, Act (XXI of 1959) and Act (XXH of 
1959) and also amended Act (XVI of 1952) and substituted sub-section (3) of sec- 
tion 3 of that Act by a new sub-section. It further validated the realisation of the 
tax paid or payable and the fee paid or payable and other action taken under Act 
CXXI of 1959) and Act (XXU of 1959). It empowered the Government to levy 
additional tax at the rate of Rs. 50 per seat per quarter from 8th May, 1959 to 
16th January, 1961. Thereafter from 17th January, 1961 to 3rd November, 1961, 
the rate was fixed at Rs. 12.50 per seat per quarter. After the commencement 
of the Validating Act (XXXIV of 1961) the rate was to be Rs. 37.50 per seat per 
quarter. This was to be operative till Ist April, 1962, when the Act would cease 
to have any effect. 


The validity and constitutionality of Validating Act (XXXIV of 1961) were 
challenged by means of various petitions under Artide 226 of the Constitution. 
It was sought to be contended before the High Court that the impugned legisla- 
tion was not regulatory in character. The sole object was to argument the 
revenve of the State. This brought the statute within the mischief of Article 301 
of the Constitution. The High Court was of the view that the question whether 
the statute was regulatory or compensatory was relevant in the context of Part 
XIII of the Constitution only in the event of non-compliance with the proviso 
to Article 304 (b) of the Constitution. As the previous sanction of the President 
had been obtained in terms of the proviso such points could no longer be can- 
vassed. The challenge on the ground of Article 14 before the High Court also 
failed. An argument was addressed that the impugned Act was repugnant to 
Article 19 (1) (g) of the Constitution. The reasonableness of the restriction 
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within the meaning of Article 304 (b) also came up for consideration. The 
High Court, in the light of the facts and figures placed before it; held that the 
increase in surcharge of the fares and freights contemplated by the impugned 
Act did.not constitute an impediment to the trade of the transporters and 
-that the restriction in the sbape of additional imposts was not unreasonable., 
It is unnecessary to refer to the other points agitated before and decided by the 
High Court. 

Counsel for the appellant has urged the following points before us: 

(1) The impugned Act imposed a tax for augmenting the revenues of the 
State. It was neither regulatory nor compensatory in nature and it fell 
directly within the mischief of Article 301 of the Constitution. 

(2) Even though there had been compliance with the proviso, to Artide 304 
(b) in the matter of obtaining the requisite sanction it was open to the Court 
to go into the question of reasonableness both with reference to the aforesaid 
provision and Article 19 (1) (g) read with clause (6) of that Article. The Court 
was equally entitled to determine whether the imposition was in the public 
interest. ; 
3) The impugned Act violated Article 14 of the Constitution and was dis- 
criminatory inasmuch as (a) it had not been made applicable to the Telengana 
area although it was applicable to the Andhra area, and (b) the vehicles on 
inter-State routes on permits granted by other States had not been subjected 
to tax. 


In order to decide these points the principles which have been settled by 


this Court with regard to Article 301 and Article 304 (b) may be noted.. Accord- _ 


ing to the majority view in Automobile Transport (Rajasthan) Ltd. v. The State 
of Rajasthan and others} if a tax is compensatory in character it cannot be said 
to fall within the mischief of Article 301. Subba Rao, J., (as he then was), who 
concurred in the majority decision but delivered a separate judgment preferred to 
rest his view on the regulatory nature of such taxing statute as would escape the 
mischief of Article 301.. In Khyerbari Tea Co, Ltd. and Anr. y. The State of 
Assam*, the difference between the view expressed in the’ Automobile Transport 
(Rajasthan) case}, and an earlier decision is Afiabari Tea Co. Ltd. v. 
State of Assam and others*, with regard to the scope and effect of the provisions 
of Article 304 (b) was noticed. It was observed that according to the majority 
view expressed in Atiabari Tea Co. case?, if the Act is passed under Article 
304 (b) and its validity is impeached the State may seek to justify the Act on the 
ground that the restrictions imposed by it are reasonable and in public interest 
and in doing so it may rely on the fact that the taxes levied by the impugned 
Act are compensatory in character. On the other hand, according to the majority 
decision in the Automobile Transport (Rajasthan) case’, compensatory taxation 
would be outside Article 301 and cannot fall under Article 304 (b). Since it was 
not urged that the tax was of a compensatory nature in Khyerbari Tea Co. Ltd. 
case, this Court proceeded to examine whether the restrictions imposed by the 
Statute impugned in that case were reasonable and in public interest within the 
meaning of Article 304 (b). The effect of compliance with the provisions of the 
proviso to. Article 304 (b) by obtaining the previous sanction of the President 10 
the Bill was also considered and it has been laid down that notwithstanding the 
sanction the question of the restrictions being reasonable and in public interest 
is open to examination by the Court. The Act can be held to be valid only if it 
is shown that the restrictions imposed by it are reasonable and in public intereat.. 


1. (1963) 1 S.C.R. 491. 3. (1961) 1 S.C.R. 809. 
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_, It has not been contended on behalf of the State that the impugned 
Validaiing Ace impone A taz wlien ii byway ol a renlo or. compensatory 
.measure. It has, therefore, to be seen whether the restriction imposed are 
reasonable and in public interest within the meaning of Article 304 (b), Before 
the High Court an attempt was made on behalf of the appellants to show that 
by raising the rate of tax the burden had been increased to such an extent that 
the business of the appellants had been virtually annihilated. According to 
some of the affidavits filed on behalf of the writ petitioners, profits derived in 
recent years did not exceed an average of Rs. 2,000 per stage carriage even 
without the additional burden which had been imposed and the transporters 
‘would suffer heavy losses if the tax as increased by the impugned legislation were 
to be realized. The High Court referred to the computation of the income by the 
Income-tax Department of some of the transporters in whose assesaments the 
income in regard to each bus had been calculated at a figure of Rs. 7,000 
annually, which showed that the profits were much higher than Rs. 2,000. It 
was not disputed before the High Court that the transporters had been permitted 
to enhance the fares. If the fares could be enhanced it was obvious that the 
burden would not fall on the transporters. It was urged that owing to competi- 
tion from the railways and from operators whose vehicles had been registered 
in the Madras State and who could charge lower rates the appellants were not 
in a position to collect extra fares which they had been permitted to do. This 
argument also cannot hold and was rightly repelled by the High Court on the 
ground that if the operators were not prepared to charge higher rates as a matter 
of policy or for the purpose of business competition that could not impinge on 
the reasonableness of the restriction. Apart from a faint attempt to repeat 
some of the arguments which were addressed before the High Court on this point 
nothing new has been brought to our notice which would justify the view that 
the tax which has been imposed exceeds the limits of permissible reasonableness. 
As regards public interest we are unable to find nor has any attempt been made 
to satisfy us that the provisions of the impugned Validating Act with regard to 
imposition of tax are not in public interest. 


This is sufficient to dispose of the challenge under Article 19 (1) (g) as well: 
We may in this connection refer briefly to the conclusion of the High Court 
which was reached on a consideration of the affidavits filed before it. It has been 
found that there is no material which would warrant the conclusion that the 
increase in the surcharge of the fares and freight contemplated by the impugnet 
Validating Act would constitute an impediment to the trade. The utmost that 
could be said was that it would result in the diminution of profits. Even on the 
assumption that the profits would be diminished or greatly reduced it cannot 
be held that there is any infringement of Article 19 (1) (g). 


Coming to the attack on the ground of violation of Article 14 reference may 
be made to the background relating to taxation of passengers and goods carried 
in motor vehicles in the State prior to the formation of Andhra Pradesh. It 
appears that there was no law in the erstwhile Hyderabad State imposing any 
tax on passengers and goods. After the merger of Telengana and Andhra areas 
the laws in operation in the Telengana region continued to remain in force by 
virtue of the provisions of section 119 of the’States Reorganisation Act, 1956. By 
Act (X of 1958) the State of Andhra Pradesh amended Act (KVI of 1952) inter alia 
extending that Act, to the Telengana area. This Act (X of 1958) also 
amended the Principal Act by adding section 19 according to which the Govern- 
ment could grant an exemption by means of a notification in respect of anv 
motor vehicle running in a particular area. On 4th November, 1961, a notification 
was issued exempting passengers, luggage and goods carried in stage carriages 
from payment of tax under the aforesaid Act within the Telengana area. There 


3 ee dh n ee Ee eh ne arara ia Lan woe ae 


can be no manner of doubt that this exemption was given to the operators in the 
Telengana region for the reason that before the extension of the parent Act to 
this area no tax similar to the one levied under the parent Act was payable in 
that area and that this exemption was granted under a different enactment., It 
is apparent that for these reasons the challenge under Article 14 cannot succeed., 
The same is the position with regard to the tax payable by the appellants and 
that which the transporters having permits for inter-State routes have to pay. 
As has been pointed out in the affidavits filed on behalf of the State the laws in 
the two States, Madras and Andhra Pradesh are different and persons having 
primary permits from Madras are naturally governed by the laws” operating in 
that State. No question of discrimination can arise when taxes are being 
imposed under two different sets of laws in different States or geographical areas. 


The appeals, therefore, fail and are dismissed with costs. One hearing fee. 
P.R.N. — Appeals dismissed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction) 


(ix forma pauperis) 
PRESENT ;—V. BHARGAVA, K. S. Heaps AND A. N. Ray, JJ. 
N. S. Rajabadar Mudaliar .. Appellant* 
pA 
M. S. Vadivelu Mudaliar and others Respondents. 


Deed—Construction—Trust deed providing both for grant to charities aa ali for maintenance 
ve Appell pA the founder’s family—Dominant intention—Determination—Held on facts 


the predominant cig ce te Rn ei ld 
ne setilement for members of the family was only secondary 
Cy-pres doctrine—Applicability. 


Appeal from the Judgment and Order, dated the 6th February, 1964, of the 
Madras High Court in O.S.A. No. 39 of 1961. 


T.R. Sangamsswaren and K. Jayaram, Advocates, for Appellant. 


A.K. Sen, Senior Advocate, (Jf.5. Narasinhan and S. Balakrishnan, Advocates, 
with him), for Respondents Nos. 1, 5, 6 and 7. 

The Judgment of the Court was delivered by 

Ray, 7.—This appa is from the judgment of the High Court at Madras, 
dated 6th February, 1964, dismissing the appellants suit. 

The important question which falls for consideration is whether the deed of 
trust dated 1st January, 1g08 created an absolute dedication to charity subject only 
to a charge for the payment of maintenance to the members of the Raat 
family or whether the dominant intention of the founder was the maintenance of 
the family and the grant to the charities was secondary. 

The trust deed was executed on 1st January, 1908, by S.D. Mudaliar in favour 
of himself, A. P. M. Mudaliar, M.T.S. Mudaliar and C.V.S. Mudaliar. S.D. 
Mudaliar and his pre-deceased son D.S. Mudaliar’s adopted son S. Mudaliar effected 
a deed of partition dated 25th November, 1907 in r of the immovable and 
movable properties. By the said deed of partition S.D. Mudaliar the settlor of 
the deed of trust obtained the property forming the subject matter of the said trust 
deed. The founder dedicated the said property by the deed of trust to the trustees. 
The trustees were the settlor and three other Mudaliars, viz., A.P.M. Mudaliar, 
M.T.S. Mudaliar and C'V.S. Mudaliar. 

Broadly stated, the trust deed contained the following provisions. First, the 
trustees after excluding the tax and maramath expenses, shall during the life- 
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time of the settlor pay him entire income for the se of discharging the debt of 
Rs. 3,000 mentioned in the deed of partition and for the maintenance of the settlor 
during his lifetime. Secondly, after the death of the settlor the balance of the debt 
that might be found due on the date after excluding the payments made by the settlor 
is to be paid to the creditors. Thirdly, after the settlor’s lifetime a.sum of Rs. 10 
per mensem would be paid out of the income to the settlor’s daughter-in-law, 
namely, the appellant’s grand-mother, viz., father’s mother “ for her lifetime, for her 
charity expenses”’. Fourthly, after the lifetime of the appellant’s grand-mother the 
trustees are to pay a sum of Rs. 10 per mensem tly to the appellant’s 
adoptive father who was the adopted son of the appellant’s grand-mother and of the 
scttlor’s pre-deceased son and after the lifetime of the appellant’s adoptive father 
“to his male descendants hereditarily”’. Fifthly, the settlor gave power to 
the trustees after meeting the expénses of the Utsavam to be celebrated in Nungam- 
bakkam Devasthanams and the trust expenses and the tax and maramath expenses 
to expend such sum as they might deem proper to maintain and educate the male 
descendants of the settlor’s pre-deceased adopted son. The settlor further provided 
that if the trustees were not willing they would stop such maintenance and education 
expenses. Sixthly, the trustees after the life-time of the settlor would spend from 
and out of the aforesaid trust income in such manner as they might deem proper and 
have the Vasantha Utsavam celebrated for a period of not less than three days 
during the Vasantha Utsavam which would be celebrated every year in the Temples 
of Sri Agastheeswarar and Venkatesa Perumal installed by the settlor’s ancestors 
and enshrined in Nungambakkam. Finally, after the lifetime of the settlor the 
trustees were directed to accumulate the amount remaining out of the income from 
the property after excluding the assessment, quit-rent and maramath and the monthly 
and annual expenses and purchase properties therewith and provide the same as 
income for the aforesaid charity, 


In the background of these provisions, counsel for the appellant contended 
that the dominant intention was a provision by way of a settlement for the members 
of the family and that the charities were subsidiary purposes to the said deed of trust. 
The provisions or direction to the trustees first to accumulate the income after meet- 
ing the expenses of assessment, quit rent and maramath and the monthly and annual 

and secondly to purchase properties therewith were to provide income only 
for the aforesaid charity. The words “for the aforesaid charity ” are of important 
significance. The entire accumulation was for the charity. The provisions regard- 
ing maintenance and education were subordinate to the provisions for meeting the 
expenses of the Utsavam. The matter does not rest there. The provisions regard- 
ingmaintenance andeducation were to be at the sole discretion of the trustees who 
could stop the same if the trustees were not willing. This power of trustees to sto 
mainienance and education expenses is a complete negation of the appellant's 
contention that the intention of the settlor was that education amd maintenance 
expenses were the dominant purpose of the settlement. The reason is obvious, 
The dominant object is never allowed by the settlor to be repelled by a discretion 
conferred on the trustees to stop such expenses, This power to stop is consistent 
with the intention of the settlor to treat the education and maintenance expenses 
as secondly objects only after the primary purpose of the trust, namely, charities are 
fulfilled. The tenor of the document points to the inescapable conclusion that the 
pre-dominant and overwhelming intention of the settlor was to benefit the 
charities and provide for the same not only by making the expenses for the charities 
as the first and foremost direction but also by providing for accumulation of income 
and purchase of properties out of the said accumulated income only for the purpose 
of ities. 

A contention was raised by the ap t that the High Court should not have 
reversed the finding of the trial Court for the payment of maintenance of the appel- 
lant at Rs. 50 per mensem. The High Court came to the conclusion that there was 
no legal principle to sustain this increase in maintenance. In this Court the con- 
tention which-was raised in the High Court was repeated, viz., that this was a case 
where the cy-pres doctrine would apply. The ¢ypres doctrine applies where a charita- 
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ble trust is initially impossible or impracticable and the Court applies the property 

-pres, viz., to som? other charities as nearly as possible, resembling the original trust. 

the present case, the maintenance and education expenses are neither charitable 
trusts nor similar objects of charity. 


", For these reasons, the appeal fails and is dismissed with costs. The appellant 
will pay the Court-fees. 


V.K. ' o Appeal dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—J. C. SHAH, V. RAMASWAMI AND A. N. GROVER, Js. 
Kalianna Goundər 4. Appellant* 


F, 
Palani Gounder and another ~- Respondents, 


Deed—Material alteration—What amounts to—Tests to decile Aerer men of sale 
of land—Agreement reciting that vendor had received advance and would execute 
deed of sale on par sii of balance of price within time limit—Vendor resiling—Suit 
Jor specific performance by vendee on deposit of balance sale price—Plea of material 
alteration pigs addition of words that the vendor will “ clear the debts and execute 
ths sale deed free from encunbrance”—Whether the addition is material altera- 
tion and invalidates the deed. 


A material alteration is one which varies the rights, liabilities or legal position 
of the parties as ascertained by the deed in its original state, or otherwise 
varies the legal effect of the instrument as originally executed, or reduces to 
certainty some provision which originally was unascertained and as such 
ee ne ee eee ee ee een 
executed. 


An alteration made in a deed, after its execution, in some particular which 
is not material does not in any way affect the validity of the deed; an alteration 
is not material which does not vary the legal effect of the deed in its original 
State, but merely expresses that which was implied in law in the deed as 
originally written, or which carries out the intention of the parties already 
apparent on the face of the deed, provided that the alteration does not other- 
wise prejudice the party liable thereunder. 


Natku Lal v. Mst. Gomti, 67 LA. 318: (1941) 1 M.L.J. 204 P.C); 
Halsbury’s Laws of England , 3rd Edition, Vot. IL, Article 599, page 368 and 
Article 604, page 370 dnd 371, referred to. 


The plaintiff, on 4th July, 1956, agreed to purchase the land of the defendant 
for Rs.. 12,000. A memorandum reciting that Rs. 2,000 was paid as advance 
by the plaintiff to the defendants was executed by the parties. The defendants 
having resiled from the agreement, tbe plaintiff sued the defendants for specific 
performance of the agreement, depositing the balance consideration in Court., 


The defendants pleaded inter alia, that the agreement was materially altered 
by the plaintiff without their consent after it was executed by the addition of 
the words “clear debts and execute the sale deed fres from encumbrance” and 
eho ‘sine caer re eet mainii ne Dl 


* CA. No. 1360 of 1966. 17th September, 1969. 
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These words occurred immediately before’ the Schedule of property sold and 
after the covenants of the memorandum. 


The Court held on the evidence that the words were there even in the original 
state and were not inserted later. It was admitted that there was no discussion 
at the time of the writing and execation of the agreement about the encum- 
Besos On tie tend, nO ey en Soe ney hoe ony, 
encumbrances subsisting on the land. 


Held: Ordinarily when property is agreed to be sold for a price, it would 
be the duty of the vendor to clear it of all encumbrances before executing the 
sale deed. Since the defendants were liable to dear the incumbrances, if any, 
subsisting on the land, assuming that the covenant was incorporated aften 
the execution of the deed, it cannot be regarded as a material alteration on 
that account, as it dad not alter the rights or liabilities of the parties or the 
legal effect of the document. 


‘Appeal from the Judgment and Decree, dated the 19th January, 1962 of the 
Madras High Court in Appeal No. 351 of 1958. 

M. C. Chagla and M. K. Ramamurthi, Senior Advocates, (S. Sethuraman, 
J. Ramamurthy and Vineet Kumar, Advocates, with them), for Appellant. 


A. V. V. Nair, Advocate, for Respondent. 


The Judgment of the Court was delivered by i 

Shak, J.—Palani Gounder and his son T. P. Sengottaiah-hereinafter 
collectively called “the defendants’ —own Survey No. 765-B in Kugallur village., 
Kalianna Gounder hereinafter called “the plaintiff’—agreed on 4th July, 1956 
to purchase from the defendants that land for Rs. 12,000. A memorandum 
-reciting that Rs. 2,000 were paid as advance by the plaintiff to the defendants 
was executed by the plaintiff and the defendants. The memorandum was written 
by one Ramamurthy Iyer and the signatures thereon were attested by one 
Kaliyanna Gounder.. 


On 7th July, 1956, the defendants informed the plaintiff by a letter that only 
a sum of Rs. 350 was paid by the plaintiff to the defendants and not Rs. 2,000 
as recited in the memorandum, and since the balance of Rs. 1,650 which was 
promised to be paid within three days was not paid, the agreement stood cancelled. 
‘The plaintiff on receipt of the letter instituted an action in the civil Court for a 
decree for specific performance of the agreement, and deposited in- Court 
Rs. 10,000 which according to him was the balance of the purchase price due by 
him. The defendants filed their written-statement contending, inter alia, that 
they were in urgent need of money, and they had agreed to sedl the land to the 
plaintiff, but the plaintiff paid only Rs. 350 on 4th July, 1956, and obtained 

ion of the memorandum on a representation that he will pay the balance 
of Rs. 1,650 within three days and since the amount was not paid the agreement 
was cancelled, and that in any event the agreement having been altered in 
material particulars, after it was executed, by adding the words: “Clear the 
debts and execute the sale deed free from encumbrance”, the suit was not 
maintainable.. 


Tie Goie ol dine anne apa sis phais dan and dees he 
sit for specific performance of the agreement. In a to the High Court 
of Madras the decree was reversed. The High Court that the plaintiff pait 
Rs. 350 only on 4th July, 1956, and on a representation that he will pay the 
balance of Rs. 1,650 payable as advance obtained possession of the agreement 
of sale, and the plaintiff not having paid the amount payable by him the suit 
for specific performance of the agreement was not maintainable. The High Court 
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also held that the agreement was altered in material particulars by adding the 
covenant relating to “clearance of encumbrance” after the memorandum was 
executed. With certificate granted by the High Court this appeal is preferred 
by the plaintiff. 

Two questions fall to be determined in this appeal: (1) whether the plaintiff 
paid Rs. 350 only as contended by the defendants on 4th July, 1956, and obtained 
possession of the agreement on a false representation; and (2) whether the 
FPS ae an ee Pan ean See ert ome eae aE ee 
that account discharged? 


The plaintiff in his statement before the Court asserted that he paid the 
fall amount of Rs. 2,000 on 4th July, 1956 to the defendants. He was 
supported by his witness Ramamurthy Iyer—the writer of the document. Or 
the side of the defendants there is the evidence of T. P. Sengottaiah who 
asserted that only Rs. 350 were paid at the time of the execution of the 
memorandum, and when the balance was demanded the plaintiff promised to 
pay the same within three days. He also stated that the amount was not paid 
within three days as promised and on that account the agreement was cancelled. 
His testimony was supported by the attesting witness. 


The learned trial Judge the testimony of the plaintiff and his 
witness Ramamurthy Iyer. The Court was of the view that the testimony 
of T. P. Sengottaiah and the attesting witness would be preferred. In our 
judgment the dispute may be resolved by considering the conflicting testimony 
of the witnesses in the light of broad probabilities. 


The memorandum expressly recites that the defendants “have received 
_Rs. 2,000 as advance” and “within sixty days from today” a eae a ee 
the balance of the sale price and execute (sic) the sale deed. Failing that, besides 
losing the advance amount, nothing is binding as per the agreement”.. The 
memorandum containing a recital that Rs. 2,000 were received by the defendants 
as advance was to the plaintiff. The plaintiff is an illiterate agricultorist, 
whereas the defendants are educated people, and the second defendant was at the 
material time President of the Local Panchayat. ‘The case of the defendants 
that they relied upon the bare word of the plaintiff that he will pay ihe balance 
of Rs. 1,650 within three days and on that representation they parted with 
the memorandum is, in our judgment, unreliable. There was no relation between 
the plaintiff and the defendants which placed the former in a position of trust or 
confidence.. If the defendants were willing to execute an agreement with the 
recital that the amount of Rs. 2,000 was received, though in fact: it was not so 
received, they would have insisted upon making an endorsement at the foot 
of the agreement that only Rs. 350 were paid and the plaintiff had obtained 
extension of time for payment of the balanas within three days. In any event 
ee ee ee ee 
writing from the plaintiff that he had paid only Rs. 350 and not Rs. 2,000 
as recited in the memorandum. 


The High Court was of the view that the plaintiff was unable to show that 
he could procure a sum of Rs. 2,000 for payment as advance to the defendants 
and that there was no independent evidence regarding the actual payment af 
Rs. 2000. But the burden of proving in the circumstances -of the case, that 
Rs. 2,000 were not peid lay heavily upon the defendants.. Again, there is 
strong evidence to indicate that the plaintiff had at his disposal a substantial 
amount on which be coukl have drawn. On 14th July, 1956, exactly ten days 
afier the date on which the agreement was entered into, the plaintiff deposited 
in Court a sum of Rs. 10,000 in the action for specific performance commenced 
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by him. If the case of the plaintiff depended merely upon his ora 
payment of Rs. 2,000, absence of independent evidence evidencing 
have some value as supporting the case of the defendants. But: 
an express recital in the agreement that a sum of Rs. 2,000 was pai 
tiff and. it was received by the defendants, it was not necessary f 
to lead evidence as to the source from which he obtained the mon 

The High Court observed that the plaintiff did not reply to th 
7th July, 1956. But it was the plaintiffs case that he received the 
July, 1956, and on the same day he instituted the suit. Failure 
notice cannot therefore be a circumstance of any value in the pres 


It was also observed by the High Court that there was no pa 
for the defendants to resile from the terms of the agreement wit 
of its execution, and set up a false plea, and that in “such cases ev 
to prove that it was a temptation of a better offer that induced the 
from the agreement”. The plaintiff did state in his evidence th 
who were inimical to him had made an offer of Rs. 16,000 for the 
because of that offer the defendants resiled from the agreement. 
of the High Court this part of the case of the plaintiff could n 
because it was not expressly pleaded in the plaint. But tho plai 
in paragraph 6 of the plaint that the defendants had “with the evi 
instigation of Karuppa Gounden, Pongia Goundar and Appachi ¢ 
place who are now planning ta have the suit properties for them 
evading to rescind the contract”. This, in our judgment, is a su 
it was necessary to plead it, in support of the case which the plai 
make out. 


The High Court discarded the testimony of Ramamurthy Iy 
that he was inimical to the defendants. We have been take 
evidence and we see no justification for holding that his testimon: 
believed. If Ramamurthy Iyer was an enemy of the defendai 
unlikely that they would permit him to write out an importan 
their residence. The broad probabilities of the case strongl 
testimony. 

Having carefully considered the evidence we are of the view 
of the defendants that only Rg. 350 were paid to them on 4th J 
not Rs. Se Se Ee more naan ae and ha 
as an excuse for resiling from the agreement. 


The second plea that there was an alteration in the memorand 
particulars cannot also be sustained.. The original document is 
but from the cross-examimation of ‘the writer and the plaintiffs 
also from the testimony of T. P. Sengottaiah and his witnesses it d 
that the words “Clear the debts and execute the sale deed free from 
were written in a cramped style. - This sentence occurs immedia 
Schedule of property sold and after the first three paragraphs of 
of the memorandum. There was no reason for the writer to le 
which could be availed of to add this sentence after the document 
There is no denial that the sentence has been written by Ramamur 
that the High Court has observed that the ink in which the senten 
appeared to, be slightly different in shade from the rest of the dc 
Ramamurthy Iyer has deposed that it was not true that the px 
agreement relating to the encumbrance was written subsequent to 
in collusion with the plaintiff. He explained that the ink im hi 
was exhausted when he wrote with one pen, and he wrote the port 
ing the documert, with another fountain-pen, and since the portic 
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in a hurry the ink may have differed. According to him he did not notice any 
difference in ink., There is no reason to disbelieve the testimony of Ramamurthy 


- Iyer. 


Even if it be assumed that the sentence regarding encumbrance was written 
after the deed was executed it will not invalidate the deed. The second defendant 
and his witnesses have admitted that there was no discussion at the time of the 
Writing and execution of the agreement about the encumbrances upon the land. 
There is not even -evidence that there were any encumbrances subsisting on the 
land. Ordinarily when property is agreed to be sold for a price, it would be the 
duty of the vendor to clear it of all the encumbrances before executing the sale- 
deed. The alteration, if any, cannot therefore be regarded as material. As 
observed in Halsbury’s Laws of England, Vol. 11, 3rd Edn., Art. 599 at p. 368: 

“A material alteration is one which varies the rights, liabilities, or legal posi- 
tion of the parties as ascertained by the deed in its original state, or otherwise 

varies the legal affect of the instrument as originally expressed or reduces to 
certainty some provision which was originally: unascertained and as such void, 
or may othan prejadine (he party bound bythe died ae ofieinally cxecated: 


The effect of making such an alteration, without the consent of the party 
bound, is exactly the same as that of canceiling the deed.” 


Tt is also stated in Article 604 at pages 370 and 371: 


“An alteration made in a deed, after its execution, in some particular which 
is not material does not in any way affect the validity of the deed; * * % * 
an alteration is not material which does not vary the legal effect of the deed in 
its original state, but merely expresses that which was implied by law in the 
deed as originally written, or which carries out the intention of the parties 
already apparent on the face of the deed, provided that the alteration does not 
- otherwise prejudice the party liable thereunder.” 

This rule has been applied by the Privy Council in Nathu Lal and others v. 
Mussamat Gomti Kuar and others.1 The Judicial Committee observed in that 
case at page 331: 


“A deed is nothing more than an instrument or agreement under seal; and 
the principle of those cases is that any alteration in a material part of any 
instrument or agreement avoids it, because it thereby ceases to be the same 
instrument.” 

The Judicial Committee observed at page 333: 


“A material alteration has been defined in the rule as one which varies the 
rights, liabilities or legal position of the parties ascertained by the deed, etc.”, 
Oe ee ee tae ee ae 
material in the sense of altering the rights, liabilities or legal position of the 
parties or the legal effect of the document. 

Since the defendants were liable to clear the encumbrances, if any, subsisting 
on the land before executing the sale-deed, assuming that the covenant was incor- 
porated after the execution of the deed, it cannot be regarded as a material altera- 
tion on that account, for, it does not alter the rights or liabilities of the parties 
or the legal effects of the instrument. 


The appeal is therefore allowed and the decree passed by the High Court is 
set aside and the decree of the trial Court is restored with costs in this Court and 
in the High Court. 


P. R. N. ; ———— Appeal allowed. 





1. (1941) 1 M.LJ. 204 : L.R. (1940) 67 I-A. 318, 331. 
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‘ THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present:— J.C. SHAH, Acting Chief Justice, V. RAMASWAMI AND A.N. GROVER, JJ. 
K. C. Nambiar : .. Appellant * 
oy 
The LV Judge of the Court of Small Causes, Madras and others .. Respondents. 
Madras Buildings (Lease and Rent Control) Act (XVIL of 1960), section 4°(3) (b) (i)— 
Madras Buildings (Lease and Rent Control) Rules (1961), rale 12—WNon-restdential 
building—Fivation of fair rent—‘Qost of construction’ in Section 4 (3) (b) (i)— 
Meaning of —Rule 12 if ultra vires as going beyond section 4 (3) (b). 
_ The expression “ cost of construction ” in section 4 (3) (b) (i) of the Madras 
Buildings (Lease and Rent Control) Act, 1960, means the cost of construction of 
the building as originally created with such additions as may be required to be 
made for subsequent improvements. It does not mean; as held by the Madras 
High Gourt below, the value of the building reproduced at the date when the 
Act came into force reduced by depreciation at the prescribed rates. Hence 
Rule 12 of the Madras Buildings (Lease and Rent Control) Rules, 1961, plainly 
goes beyond the terms of the section and is on that account invalid. 


It may be conceded that the expression “‘cost’ is sometimes used as 

the value of an article. But the expression “cost of construction” in section 4 (3 
(5) (i) when used in juxtaposition with the expression “ market value” in section 
4 A (b) (ii) is used to denote not the merket value but the cost of the original 
construction. There are inherent indications in clauses (i), (ii) and (ii) of section 
4 (3) (b) which go to prove that the expression “‘cost of construction” was .not 
intended to mean the market value. The expression “cost of building” includes 
not only the expenses incurred for construction of the building but also the value 
ofadvantages which the site of the building offers, such as, accessibility to markets, 
nearness to a railway station, special amenities, and features of architectural 
interest. Ifthe expression ‘‘ cost of construction ” is equated with the ‘“ market 
value ” it would necessarily include the special advantages ofits situation, amenities 
and its architectural features. But the Legislature has provided for including in the 
cost of the building apart from the cost of construction, the value of allowances 
for favourable situation, amenities, etc. That isa ground for holding that the 
value of allowances is not included in the cost of building. 


“Appeal from the Judgment and Order, dated the 6th August, 1965 of the 
Madras High Court in Writ Appeal No. 356 of 1964. 
. K. K. Venugopal and, R. Gopalakrishnan, Advocates, for Appellant. 


Miss Lily Thomas, Advocate, for Respondent No. 3. 
S. Govind Swaminathan, Advocate-Gencral for the State of Tamil Nadu, (E. S, 
Govindan and A. V. Raagam, Advocates, with him), for Respondent No. 8. 
The Judgment of the Court was delivered by 
Shah, Ag. G.J«—Fhe Legislature of the State of Madras enacted the Madras 
Buildings (Lease and Rent Control) Act, rg60. Section 4 of the Act (insofar as 
it is relevant) provides: À j 
“ (1) The Controller shall, on application by the tenant or the landlord of 
a building and after holding such inquiry as the Controller thinks fit fix the fair 
‘rent for such building in accordance with the principles set out in sub-section (2) 
or in sub-section (3), as the case may be, and such other principles ag may be 
prescribed 


(2) + * * + * 





* CX No. 2225 of 1966. ie BA ere ‘18th Angust, 1989, 
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(3) (a) The fair rent for any non-residential building shall be at nine per 
cent., gross return per annum on the total cost of such building. 


“(b) The total cost referred in clause (a) shall consist of— 


(i) the cost of construction as calculated according to such rates or such 
classes of non-residential building as may be prescribed less the depreciation at 
such rates as may be prescribed; 


(ii) the market value of that portion of the site on which the non-residcn- 
tial building is constructed: 
and shall include such allowances as may be made for considerations of locality 
in which tne non-residential building is situated, features of architectural interest 
accessibility to market, nearness to the railway station and such other amenities 
as may be prescribed and of the purpose for which the non-residential building 
is used. 


Provided that such allowances shall not exceed twenty-five per cent. of the 
cost of construction as calculated in the manner specified in sub-clause (#).” 


Section 34 confers upon the State Government power to make rules to carry out 
the purposes of the Act. Pursuant to the authority conferred by the Act, the State 
Governm-nt has published rules. Rules 1r to 14 deal with classification of non- 
residential buildings, calculation of the cost of construction of the different classes 


of non-residential buildings allowance for amenities in t of non-residential 
buildings and calculation of depreciation of non-residential buildings. Rule 11 
provides: 


Rule 11—*‘(1) Non-residential buildings shall be classified into two categories 
namely :— 


(i) Factories and godowns; and 
(ii) other non-residential buildings.” 


“ (2) The non-residential buildings belonging to the category specificd in 
sub-rule (1) (ii) shall be classified into four different classes according to the classi- 
fications laid down in rule 8 in respect of residential buildings.” 


Rule 12—“ (1) Cost of the construction of non-residential buildings belonging 
to the category specified in rule 11 (1) (i) shall be calculated at the rate of 62 
naye Paise per cubic foot of the cubical content of the building. 


2) The cost of construction of the different classes of non-residential build- 


longing to the category specified in rule 11 (1) (ii) shall be calculated at 
the rates specified below:— 


Class I—Ground floor—Rs. 16 per square foot of plinth area. 

First floor—Rs. 13 per square foot of plinth area. 

Second floor—Rs. 12 per square foot of plinth area. 

Class [I—Ground floor—Rs. 13 per square foot of plinth area. 

First Hoor—Rs. 10 per square foot of plinth area. 

Second floor—Rs. 9 per square foot of plinth area. 

Class III-—-S ng'c-storcyed—Rs. 10 per square foot of plinth area. 

C.ass [V—Single-storeyed—Rs. 5 per square foot of plinth arra. 

Nors.—In casc of cvery additional floor higher up, the rate per square foot 


shall be one rupee less than the rate per square foot or the flcor immediately 
below.” 


Ru'e 13.— When calculat’ng the cost of constructicn of non-residential 
buildings, allowances sha!! be made for the lowing amenities in addition to 
those specified in section 4 (3)— 
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(1) air-conditioning ; 

(2) lifts; 
_ (3) electric fans; 

(4) tube-lights; 

(5) number of electric points; 

(6) fans; 

(7) ventilators; 

(8) electric pump for water; 

(9) flush-outs; 

(10) fixed wash-basins; 

(11) Stair-cases; 

(12) out-houses; 

(13) cattle-sheds; 

(14) garden or vacant ground appurtenant to the building enjoyed by the 


tenant; 

(15) usufructs of trees, if any, enjoyed by the tenant,” 

Rule 14-—“‘The depreciation of buildings shall be calculated at the rates 
specified in Schedule II.” 


Dr. K. C. Nambiar is the tenant of 2/137, Purasawalkam High Road, Madras, 
at a monthly rental of Rs. 187-50. He conducts a nursing home in the premises. 
The landlord of the premises applied to the Controller claiming that fair rent of 
the premises in the occupation of Dr. Nambiar be fixed at Rs. 2,575 per month. 
Dr. Nambiar applied to the High Court of Madras for a writ of prohibition against 
the Controller from proceeding with the application for fixation offair rent. He 
pleaded that the “rules framed by the State Government in exercise of the power 
vested in them by section 4 were inconsistent with the intention and ambit of the 
Act” and were on that account invalid. The petition was heard by a Single Judge 
with several other petitions in which the validity of the rules was challenged, The 
learned Judge passed an order dismissing the petition, and the order was confirmed 
in appeal by the High Court. Dr. Nambiar has appealed to this Court with certi- 
ficate granted by the High Court. ; 


a It was urged on behalf of Dr. Nambiar before the High Court that the expression 
“cost of production” in sub-section (3) of section 4 means the cost of the original 
construction and the landlord was not entitled to claim that the fair rent be fixed on 
the basis of cost which may be estimated to be incurred for reproducing a similar 
building at the date of the application or the date on which the Act was brought into 
force. The learned Single Judge rejected the contention. He observed that 


“the statutory sense in which the word ‘cost’ or the phrase ‘total cost’ is"used 
in sub-section (2) (a) is not the original cost or the original expenditure incurred 
for the construction of the building. ‘Total cost” in section 4 (2) is a composite 
concept consisting of three components out of which the cost of construction for 
the purpose of arriving at the total cost is to be calculated according to the rates 
prescribed for each class of building prescribed and not the initial expenditure 
incurred in the construction.” 

The learned Judge proceeded then to observe: 


“ Normally, the notion of depreciation is a subsequent fall in value or reduction 
of worth due to deterioration arising from age, use and other causes and it is 
deducted from the last value of the building as reduced by previous depreciation. 
But the depreciation calculated at the prescribed rates is under section 4 (2) (b) 
to be deducted from the cost of the construction as calculated according to the 
rates prescribed. When the cost of construction is arrived at on such basis, the 
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: depreciation at the prescribed rate is to be deducted therefrom backwards. This 
mode of deduction of depreciation is no doubt a reverse process. But there seems 


to be nothing strange in such a manner of arriving at the cost of construction 
> k y” 3 


The High Court in appeal observed: 

“In the first place we are of the-opinion that the language of section 4 itself 
is clear that what the “legislature beets mind on the question of the cost of 
construction, is what has been ified under the rules and Schedule I. The 
very fact that section 4 (2) (b) (1) provides that the cost of construction is to be 
according to such rates for such class of residential buildings as may be prescribed 
shows that it is not actual cost of construction, but itisthe cost of construction 
which can be determined on the basis of rates as may be specified. The words 
“such rates for such classes of residential buildings as may be prescribed’ clearly 
carry with it the conception of the cg a statutory rate which may or may not 
have any relation to or connection with the actual investment. Again the provi- 
sions ofallowance with regard to considerationsoflocality, features of architectural 
interest and such other matters for which allowance is made at a percentage 
not exceeding 10 per cent, of the cost of construction is to be determined as on the 
date when the Act came into force and not the actual original investment: *** 
We sce no warrant to hold that the Legislature intended to make a vital difference 
between the valuation of the site, which is the market value, and the cost of cons- 
truction of the building which is the original cost of construction or investment 
as contended for by Mr. Nambiar.” 


These observations interpreting sub-section (2) of section 4 apply also to the inter- 
pretation of sub-section (3) of section 4, because the relevant provisions in regard 
to eer of the cost of construction of non-residential buildings are iden- 
ti . 

By sub-section (1) of section 4, the Controller is invested with authority 
to fix fair rent of buildings in tin AE an application is made in accordance 
„with the principles set out in su tions (2) and (3) and such other principles as 
may be prescribed. Under sub-section (3) fair rent of any non-residential building 
is to be computed at nine per cent. of the gross return per annum on the total cost 
of such building and the total cost of the building is to consist of three components 
—(t) the cost of construction; (i) the market value of the portion of the site on which 
the non-resident building is constructed; and (if) such allowances not exceeding 25 
per cent. of the cost of construction as may be made for locality, features of archi- 
tectural interest, accessibility to market, nearness of a railway station and other 
amenities as may be prescribed. i 


On behalfof Dr. Nambiarit is urged that the ‘cost of construction” only means 
cost incurred for constructing the building when it was put up and the cost of such 
additions as may have been subsequently made. On If of the landlord and 
the State of Madras it is urged that the expression “‘ cost of construction” means 
the cost of reproducing a similar building at the date on which the Act was brought 
into force and therefore in determining fair rent the Controller must determine for 
the purpose of section 4 (3) (b) (i) the cost of such reproduced building according to 
rules in that behalf and deduct therefrom the depreciation at the prescribed rate. 
In other words, it is intended to determine under sub-section (3) (b) (i) the market 
value of the structure, at the date of the enactment of the Act. 


The Legislature has used in sub-section (3) (b) (i) the expression ‘‘ cost. of 
construction” and in sub-section (g) (b) (H) “market value.” It is difficult to accept 
that the Legislature has used two different expressions for providing that the market 
value of the building and market value of tho site shall form components of the total 
cost of buildings. In Black’s Law Dictionary, 4th Edn., at page 415—“‘cost”’ it is 
stated “ means the amount originally in performing E palace act or 
operation, or for production or construction, as pfa building.” ere is, not infre- 
quently great different between the cest ef an article and the valys of an article, 
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Cost of an article in terms of money is what the owner has expended to obtain it; 
the value of the article is ordinarily its market value in a market actual or hypothe- 
tical. Itmay be conceded that the expression “‘ cost” is sometimes used as meaning 
the value of an article. But the expression “‘cost of construction” in sub-section 
3 (b) (i) for determining the first component when used in juxtaposition with the 
expression ‘‘ market value ” in sub-section 3 (6) (ii) is, in our judgment, used to 
denote not the market value but the cost of the original construction. There are 
inherent indications in clauses (9, (ii) and (iit) of sub-section 3 (6) which go to 
prove that the expression “‘cost of construction” was not intended to mean the market 
value. The expression “‘cost of building” includes not only the expenses incurred 
for construction of the building but also the value of advantages which the site of 
the building offers, such as, accessibility to markets, nearness to a railway station 
special amenities, and features of architectural interest. If the expression ‘‘ cost 
of construction ” is equated with the “market value,” it would necessarily include 
the special advantages of its situation, amenities and its architectural features. 
But the Legislature has provided for including in the cost of the building apart from 
the cost of construction, the value of allowances for favourable situation, amenities 
and architectural features. Thatisa ground for holding that the value of allowances 
is not included in the cost of building. 


Amenities such as air-conditioning, lifts, electric fans, tube-lights, number of 
electric points, fans, ventilators, electric pump for water, flush-outs, fixed wash- 
basins, stair cases, outhouses, cattlesheds, cn or vacant ground appurtenant 
to the building enjoyed by the tenant and usufructs of trees, if any, enjoyed by the 
tenant will also be included in the cost of building as allowances. But many of these 
amenities would be taken into account in determining the market value of the build- 
ing. The learned Advocate-General appearing on behalf of the State of Madras 
‘was unable to explain why the Legislature in the determination of the cost of build- 
ing for arriving at the fair rent, if the view expressed by the High Court is correct, 
enacted that these allowances should be included twice, once as part of component 
(i) and again as part of component (tii). 


The learned trial Judge has rightly pointed out that in determining the cost of 
- construction, if the contention of the State be accepted in determining the first 
component of the cost of building will be the cost of reproducing the building at 
a given time reduced by the depreciation computed on the life of the building a 
process which reverses the normal method of making allowances for depreciation. 
Again, if the meaning of the expression ‘‘cost of construction” were “market value” 
it would mean that the market value having regard to the market conditions of 
real property which may go on changing year after year. But the State has accep- 
ted by rule 12 the cost of construction is a fixed quantity related to the date on which 
the Act was brought into force. Therefore by prescribing the rate at which the cost 
of construction is to be determined under rule 12, the ression ‘‘ cost of construc- 
tion” is neither the original cost, nor the valuc of the building at a given time 
during the life of the Act, but an artificial value related to the assumed cost of 
construction on the date on which the Act was cnactced. 


The Advocate-General, however, submitted that in respect of old buildings 
it may not be possible to ascertain what the cost of construction of a particular 
building was. But that argument cannot support an prague, which the 
plain words used by the statute do not, warrant. Counsel for the appellant pointed 
out, that P.W. D. rates in respect of different classes of buildings for many years are 
available, and it should not be difficult for the Controller, having regard to the 
P.W.D. rates which would form a fairly reliable basis for determining, what the 
cost of construction of a particular type of building was. The argument that the 
“cost of construction” of a building is to be such cost as may be prescribed, invites 
‘the answer that a provision which, without any guidance, leaves it to the executive 
authority to fix whatever that authority thinks is the cost of construction, is invalid 
on the ground of excessive delegation, If the Legislature has sought to confer 
authority upon the executive to fig the rates and to call them cost-of construc- 
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tion, the Legislature has abdicated its authority in favour of the executive 
which in law is not permissible. This however was not the argument which 
was advanced before the High Court, for it was the case of the State that the rates 
specified in the rules were rates which were actually prevailing in 1961 in respect 
of different classes of buildings. 


It was also urged that allowing depreciation at the rates prestribed in Schedule 
II to the rules might unduly depreciate the value of the properties and the land- 
lord may not get a fair return. But it has been a common feature of rent restriction 
legislation all over India that the landlord is not allowed the benefit of uncarned 
increment on the value of his construction. That is why in practically every statute 
relating to rent restriction legislation rent is pegged down to either a fixed period 
or to standard rent which is generally related to the cost of construction originally 
incurred. and 

We are accordingly unable to agree with the High Court that the Legislature 
intended by the use of the expression ‘‘cost of construction” and “market value” 
used in clauses (i) and (it) of sub-section (3) the same concept of determining the 
value ofa building reproduced at the date when the Act came into force and reduced 
by depreciation at the prescribed rates. 

Some argument about the true meaning of Note (2) to Schedule [I which pro- 


vides for the standard rates of depreciation was raised before us. The language 
used in that Note, even as explained by the illustrations, is obscure. 


We are in this case not called upon to determine the meaning of that clause. 
If the expression “‘cost of construction” in sub-section (3) (b) (i) means the cost of 
construction of the building as originally created with such additions as may be 
required to be made for subsequent improvements, rule 12 which prescribes the 
rates at which the cost of construction is to be computed plainly gocs beyond the 
terms of the section. E 

The appeal is alowed. The order dismissing the petition is discharged. The 
Controller will determine the fair rent according to the provisions of the Act. un- 
influenced by rule 12. The appellant will be entitled to his costs in this Court and 
the High Court. 


V.K. ; Appeal allowed. 


THE ‘SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) A gh eae Sd 
PRESENT :—J. C. SHAH AND K. S. HEGDE, JJ. 
Somnath Barman .. Appellant* 
y. 
Dr. S. P. Raju and another : ... Respondents. 


Limitation Act (IX of 1908), Articles 142 and 144—Scope—Suit for possession on 
basis of title alleging purchase and possession for over 12 years prior to suit— 
Plea of denial of title of plaintiff and adverse possession—Finding that plaintiff's 
title not proved but that possession within 12 years of suit was established—De- 
Sendants found to be trespassers and providing no proof of possession or adverse 
Vay on basis of possessory title—If justified—Possessory title— 

of. 


Possessory title is a good title as against everybody other than the lawful 
owner and a trespasser or wrongdoer cannot defeat the lawful possession of a 
person who has proved possession for more than twelve years by ousting. him 
from the property. 


* C.A. No. 2342 of 1966. i 16th October, 1969. 
C.M.P. No. 358 of 1968. 
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Possession is, under the Indian Law, as under the English Law, good 
title against all but the true owner, and a wrongdoer cannot successfully 
resist the suit of a person proving prior possession in an action for ejectment, 
by showing that the title and right to possession are in a third person. It 
cannot therefore be held that in a suit for possession on the basis of title, 
the plaintiff cannot succeed unless he proves his title to the suit property as 
well as its possession within 12 years. If the plaintiff proves possession for 
a long period prior to suit he can succeed in the suit as against a trespasser 
who does not prove possession amounting to ouster of the plaintiff. 


The plaintiff ir 1949 brought a suit for possession of the suit [and on ths 
allegation that he purchased the land from one J.K. with other plots under two 
sale deeds dated 1930, and that he was put in possession and remained in 
possession about 1945, when the 2nd defendant trespassed on the land and 
took possession of it. The defendants 1 and 2 denied that the plaintiff had- 
any title or that he was in possession at any time. The first defendant was 
said to have purchased the property from the 2nd defendant in 1946.. 


It was found that the plaintiff did not prove his title, but that he was in 
possession from 1930 to 1945. It was also found that the defendants had 
not proved their plea of title by adverse possession.. The second defendant 
was not examined in Court at all ag a witness to support the plea of adverse 
possession and no explanation was forthcoming for his non-examination . 
The first defendant’s evidence was found to very little value and he had no 
knowledge of the property prior to the date of his alleged purchase in 1946.. 


- Held, that the possession of the plaintiff was a sufficient evidence of title 
as owner against the defendants and that the piinia suit for possession 
must be decreed « ESE Ee a at 


Ismail Ariff-v. Mahomed Ghouse, (1893) LL.R. 20 J.A. 99, Foll; Narayana Row 
v. Dkarmachar, (1903) 1.L.R. 26 Mad. 514? 13 M.LJ. 146; Krishna V. Yeshwant and 
others v. Vasudeva Apaji Ghaotikar deceased by Irs., ( 1884) LL.R. 8 Bom. 371 ; 
Umrao Singh v. Ramji Das ard others, (1914) LL.R. 36 All. 51; Wall Akhmad Khan 
and others y. Ajudhia Kandu, (1891) LL.R. 13 All. 537 ; Subodh Gopal Bose v. Province 
of Bihar and others, A.1.R. 1950 Pat. 222. approved; Deb Churn Bolda v. Issur Chunder 
Manjee, (1883) I.L.R. 9 Cal. 39 ; Ertaxa Hossein and another v. Bany Mistry, (1883) 
LL.R. 9 Cal. 130 ; Purmeshwr Chowdhry and others v. Brija Lall Chowdhry, (1890) 


LLR. 17Cal. 256 ; Miss Chand Gaita and others v. Kanchiram Bagani, (1899) 11.R. 


26 Cal. 579. 


_ ‘Appeal from the Judgment and Decree dated the 8th October, 1963 of the 
Andhra Pradesh High Court in C.C.C. Appeal No. 47 of 1959. 


H. R. Gokhale, Senior Advocate (K. R. Chaudhury and G. Kausalya, Advocates 
with him), for Appollant. 


M. C. Chagla, Senior Advocate (Messrs. R. V. Pillai and Subodh Markandeya, 
Advocates, with him), for Respondent No. 1. 


M. C. Bhandare and K. Rajendra Chaudhuri, Advocates, for Respondent No. 2. 
The Judgment of the Court was delivered by 


_ Hegde, J—This appeal has been brought by the Ist defendant in O.S, No. 
210 of 1958 on the file of the Ist Additional Judge, City Civil Court, Hyderabad . 


-That was a suit brought by the Ist respondent-plaintiff for possession of the suit 


property. That suit was dismissed by the Trial Court but in appeal the High 
Court of Andhra Pradesh reversed the decree of the Trial Court and decreed the 
plaintiffs suit for possession. Thereupon this appeal has been brought after 
obtaining a certificate under Article 133 (1) (a) of the Constitution. 
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. The subject-matter of the suit is a piece of land in Himayatnagar measuring 
2856 sq., yards,, ‘The plaintiffs case is that he-purchased this land from one 
Jamsheer, Khan with other plots in the vicinity under two. sale deeds marked 
Exhibits P-2 and P-3; thereafter he was in possession of the same: When he was in 
possession, the second defendant trespassed into the said property and took 
possession of the same, thereafter he illegally sold-the same to the Ist defendant., 
(The defendants denied the plaint allegations. They denied that the plaintiff had 
any title to the suit property or that he was in possession of the same at any 
time., On the other hand they pleaded that the second defendant who had 
acquired title to the suit property by adverse possession had sold the same to 
the Ist defendant in the year 1946, 


The Trial Court came ta the conclusion that the plaintiff has not established 
his title to the suit property., It also held that the plaintiff has not satisfactorily 
proved that he was in possession of the suit property at any time, In view of 
those findmgs thought that it was not necessary to go into the defendant’s plea 
of adverse possession. In the result it dismissed the plaintiffs suit, In appeal 
the High Court agreed with the Trial Court that the plaintiff has not proved his 
title to the suit property., It rejected the plea of the defendants that they have 
perfected their title to the suit property by adverse possession., But differing 
from the Trial Court it came ta the conclusion that the plaintiff was put into 
possession of the suit property by his vendor Jamsheer Khan Sahab in about the 
year 1930 and he was in possession of the same till about the year 1945, when 
the second defendant trespassed on the same and took possession of it. 


In view of the concurrent finding reached by the Trial Court and the High 
Court that the plaintiff has not proved his title, that question was not reopened 
in this Court. The finding of the High Court that the defendants have not 
established their pleas of title by adverse possession was challenged though feebly., 
It was contended before us that the plaintiff who based his suit on title and prior 
possession having failed to establish his title, his suit has to fail, Furthez the 
finding of the High Court that the plaintiff was in possession of the said property 
between 1930 to 1945, was also assailed before usy 


The appellant claims that he came into the possession of the suit 
on the strength of the sale deed executed by the second defendant in his favour 
on Ist October, 1946. “The suit from which this appeal arises was initially insti- 
tuted on the original side of the High Court of Hyderabad in the year 1949.. 
‘Therefore to establish hig claim of titla by adverse possession, the Ist defendant 
must primarily depend on the fact that the second defendant was in possession 
of the suit property for a period of over nine years before he sold the same ta 
him.: Though the second defendant filed a written statement supporting the 
case of the Ist defendant and though he was present at the time of hearing on 
several occasions, he wad not examined as a witness in this case to support the 
plea of adverse possession put forward by the defendants., No explanation is 
forthcoming for his non-examination.. This circumstance goes a long way to dis- 
credit the defendant’s plea of adverse possession. The Ist pcre evidence 
as regards adverse possession is of very little significance as tis knowledge of 
ihe pail ‘property peor to. the’ data be purchased the same Is vay AIB. The 
only other evidence relied on in support of the plea of adverse possession is that 
of D.W. 2, Shambhu Prashad who claims to have taken the suit property on 
lease from the second defendant. The lease deed said to have been executed by 
him ig marked as Exhibit-D-1. It is not explained how the Ist defendant came 
into possession of Exhibit D-1. Though the suit was filed as far back as 1949, 
Exhibit D-1 was produced into Court for the first time in the year 1960., No 
explanation has been given for this inordinate delay in producing Exhibit D-1 (an 
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unregistered document) in Court., According to D.W.. 2, the lst defendant knew 
about this document as far beck as 1950, Under these circumstances, the 
High Court was fully justified in rejecting the testimony of D.W., 2 and not rely- 
ing on Exhibit D-1., The other evidence adduced by the ist defendant relating to 
the plea of adverse possession was not commended for our acceptance, Thereiore 
we need not consider the same. Hence we agree with the High Court that the 


defendants have failed to establish their plea of adverse possession. 


Now coming to the evidence relating to the plaintiff's possession of the suit 
property from the year 1930 to 1945, we have firstly the oral testimony of the 
plaintift., The High Court has accepted the plaintiff's evidence as credit-worthy. 
‘The plaintiff is a responsible person., He held important offices both under the 
State Government aa well as under the United Nations., Prima facie his evidence 
is worthy of acceptance., This would be particularly so in view, of the non-exami- 
nalion of the second defendant., The question before the Trial Court and the 
High Court was whether the plaintiff was in possession of the suit property 
between 1930 to 1945 on whether the second defendant was in possession of the 
same during that period? On this aspect, the evidence is really one-sided. 
The evidence of the plaintiff that he cama into possession: of the suit property 
under Exhibits P-2 and P-3 is supported by the recitals in those documents, In 
considering the question whethen Jamsheer Khan, the vendor under Exhibits P-2 
and P-3, had put the plaintiff into. possession of the suit property, the fact that 
Jamsheer, Khan had no titles to the same is not very material, There is no 
reason to. think that the recitals contained in Exhibits P-2 and P-3 as to the deli- 
very of possession are falso recitals. There is documentary evidencé to show 
that the plaintiff paid -the “Nazul” for the properties purchased by him under 
Exhibits P-2 and P-3 after his punchase.- It is true that those documents do 
not show how much “Nazul” was paid in respect of the suit property but ihe 
second defendant has produced no documents to show that he had paid any 
‘Nazul’ in respect of the suit property, Exhibit P-4 is a stamped revenue 
receipt on a printed form executed in favour of the plaintiff by the Magtadar 
on 16th August 1939 for Rs., 331-144., -It relates to the lands which 
belonged to Jamsheer Khan and situate at Narayanguda., Evidently that recital 
refers to the lands covered by Exhibits P-2 and P-3., It recites that a sum of 
Rs. 331-14-4 was received from the plaintiff as ‘Nazul’ for the period from 
15th Aban 1338 fasli to the end of the Aben 1346 fasli at the rate of Rs. 41-45 
‘per year, The sale undeg Exhibits P-2 and P-3 was made in 1930. Evi- 
dently the ‘NazuP in respect of those properties was in arrears tilk 1939., [Ihe 
‘Nazul’ due under Exhibits P-2 and P-3 comes tg Rs, 41 and odd per year as seen 
from Exhibit P-6, ue, Se a ered OF 


_ Exhibit P-5 is a letter dated 11th December, 1937 received by the plaintiff 
from Mr. Ja D M. Dean (P.W.-2), First Divisional Engineer, Hyderabad City. 
It relates to the construction of a road from Musheerabed to Bashir Bagh. It 
states that under the Ferman dated 29th Shaban 56 Hijn, HEH.. The Nizan 
was pleased to accord sanction to the acquisition of 20 per cent., of the land with- 
out any compensation for the construction of road, from the owners of the land 
and that for. the excess land required, compensation will be paid. That letter 
further mentions that total area of the land belonging to the plaintiff was 7815 
sq. yards out of which 2112 sq. yards were required for the construction of the 
road. Out of that 1563 sq.. -yards being the 20 per cent. of the entire area was 
to be taken without any compensation and the value of the remaining 549 sq. 
yards will be paid to the plaintiff.. That letter further informed the plaintiff that 
the value of the additional area which might finally be determined after the 
marking may be obtained from the department. It is established that road from 
Musheerabad to Bashir Bagh was laid not only across the plot covered under 


Exhibit P-3 but also across the site purchased under Exhibit P-2 in which the ` 
suit land is situate.. That wad obvious’ berilse i- tha coad did ac ot touch any, 
Rive been only LIA af. uals ad mex Tela aa e a E N 


of the land taken from him in excess of 20 per cent.; referred to earlier; The 
oral evidence adduced in the case coupled with Exhibits P-2, P-4 and P-5 satis- 
SS Dbe ga ce ie apil pib 
perty till about 1945. 


the suit property is not satisfactorily established. Therefore we have excluded 
them from consideration., If we bear in mind the fact that the question for deci- 
- gion is whether. the plaintiff or the 2nd defendant was in possession -of the-suit 
property between the years 1932 to 1945, there is hardly any doubt that the 

ce of evidence is in favour of the plaintiffs case. As seen earlier, the 
defendants have not produced any reliable evidence to support their’ case., Hence 
we agree with the High Court that the plaintiff has succeeded in establishing that 
he was in possession of the suit property prior ta’ 1945. 


It was next contended on behalf of the appellant that in a suit for possession 
brought on the basis of title, the plaintiff cannot succeed unless he proves his 
title to the suit property as well as its possession within 12-years.. According 
to the appellant except in a suit under section 9 of the Specific Relief Act, the 


lawful owner. In Ismail ae v. es TE PA + the Judicial Committee 
came to the conclusion that a person having’ possessory tiile can get a declara- 
tion that he was the owner of the land in suit and an injunction restraining the 
defendant from interfering with his possession. There in it was observed that tha 
ee ee evidence of title as owner againgt the 
defendants ; i ete Ate: eee ae oe la PAT OARATIAREARANATS Fe tite 


tx Morava abs Dharmachar,* Bench of the Madras High Court consist- 
ing of Bashyam Ayyangar and Moore, JJ., held that possession is, under the 
Indian, as under the English law, good title against al? but the traa owner. Sec- 
tion 9 of the Specific Relief Act, is in no way inconsistent with the position ‘that 
as against a wrongdoer, prior possession of the plaintiff, in an action of ejection, 
is sufficient title, even if the suit be brought more than six months after the act 
of dispossession complained of and that the wrongdoer cannot  sycceasfully, 
resist the suit by showing that the title and right to possession are in a third per- 
gon. ‘The same view was taken by the Bombay High Court in Krishna V, 
Yashvant and others v. Vasudeva Apaji Ghaotikar deceased by Irs?.. That was 
also the view taken by the Allahabad High Court—ses , Umrao Singh y. Ramji 
Das and others* ; Wali Akmad Khan and others v. Ajudkia Kandu® 5 in Subodh 





1. fiso} L-R- '20 LA. 9 3. (1 LL.R. 8 Bom. 371. 
2. (1903) I.L.R. 26 Mad. 514; 13 M.LJ. 4 (1914) LLR. 36 AI. 51. 
146, 3. (1891) IL.R. 13 All. 537, 
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wt LLL CREA A Re nee ana Ke ee Hy A 


`~ Gopal’ Bosey. Province of. Bihar. and othérs the Patna High Court adhered to 


the:view taken by-the: Madras, Bombay and -Allahabad High Courts. The con- 
trary “view takea'-by the Calcutta High Court -in Deb Churn Bolday. Issur 
Chiinder ‘ Manjee* ; Ertaza «Hossein -and another. v. Bany’ Mistry? Purmeshus 


~ Chowdhry and others y. Brija Lall Chowdhry* and -Miss Chand Gaita and athers 


V.-Kanchiram -Bagani® in our -opinion does not lay down the law correctly. 


‘Th the iesult this appeal fails ‘and the same is dismissed with costs. We see 
rio reason to accept any additional evidence in this Court., Hence C.M.P., No, 
3588 of 1968 is dismissed; but no costs: , 


PRN, LO" 0. Appeal dismissed. 
E l. THE SUPREME COURT OF INDIA. 
vail +(Civit. Appellate Jurisdiction.) 
Z7 U PRESENT :—J. C. Sman, V, RAMASWAMI AND A. N. Grover, JJ. 
Union of ladis Aaa fete . ae ... Appellant™ 


Pe ye Iv ar og i 
A; V. Naresimhaiu- ‘ f : wee “Respondent. 


: Sea Customs Act (VIII of 1878), sections 188 and‘191—Scope and effect of —Suit for 


refund of customs duty illegally levied—Jurisdiction òf civil Court—Procedure 
and remedy under Sea Customs Act—If exclude civil Court's jurisdiction—Condi- 
tions for maintainability of civil suit. 


Constitution of India (1950), Article 226—Bar of civil suit by special Act—If chides 
<. -High Court’s-power to issue writ against illegal exercise of authority by tribunals. 


ge em AE IE mee Canoe witi Hany lo pay citons 
“duty and fot obtaining ‘relief against excessive or erroneous levy and other 
_ related matters., The jurisdiction of the civil Court to entertain a suit on the 
* ground that the duty was improperly” or ‘illegally levied’ is excluded. It is 
true. that the decision or order passed under section 188 of the Sea Customs 
_ Act in appeal ‘to the appellate authority is expressly declared final. But on 
` that account; it cannot be held that by refusing to appeal against the decision 
. or by refusing to daim relief in the manner provided by sections 188 and 191 
af tho'Act, a party aggrieved by. the order of a Customs Officer’ may, invest the 
civil Court with jurisdiction to enfertain a guit., 


The express declaration in section 188 of the Act that the order of tho 
‘Collector in appeal shall be final does not imply that a suit will lie against tho 
. decision or order of the original authority. 


-. Secretary of “State for India v. ‘Mask @& Co., L.R. (1940) 67 LA. 222: LLR. 
(1940) Mad. 599: (1940) 2"M.LJ. 140. 
. -The Sea Cuštonis Act, in terms, creates- a special liability and provides 
| determination of the night of the Stato to recover duty and the liability of. tho 
importer to pay duty, and by the clearest- implication it -is provided that it 
shall be determined by the‘Tribunal sa constituted; and-when it is ‘not the case of 
' the party that the customs authority-had not acted in conformity with the 
fundamental principles of judicial procedure or that the provisions of the «Act 


are ultra virés or- uriconstitutional, the jurisdiction of the civi} Court. 
be held to be excluded- a a 


—— 
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Dhulabhai ete: v. State of Madhya Pradesh and- another, 8). 18.C.J. 925: 
(1968) 3 S.0.R. 662: A.LR. 1969 S.C. 78, referred to. 


The civil Courts certainly have jurisdiction to éxamine cases in which’ the 
Customs Authority has not complied with the provisions of the’statute or the 
officer of customs has not acted with the fundamental principles of judicial 
procedure or the Authority had acted in-violation of those principles or he has 
made an order ‘which is not within his competence or the statute which imposes 
liability is unconstitutional, or where the order is alleged to be maja fide. A 

. Civil suit will lie for obtaining appropriate relief in those cases. 

The exclusion of the jurisdiction of the civil Court to entertain # 
suit does not, however, exclude the jurisdiction of the High Court under 
Article 226 of the Constitution to issue high prerogative writs against illegal 
exercise of authority by administrative or uaa judicial Tribunals. 

[Failure of the administration to make a serious attempt to avoid futile 

litigation for small claims commented upon].. ; 

Decision of the High Court in- S.A. No. 1287 of 1960, reversed. : 

Appeal by Special Leave from the Judgment and Order, dated the Sth April, 

1963 of the Madras High Court in Second Appeal No. 1287 of 1960. - 
Niren De, Attorney-General for India,and Dr. V. A. Seyid Muhammad, Senior 
Advocate, (R. N. Sachthey and S. P. Nayar, Advocates, with them), fi or Appellant. 
Miss. Lily Thomas, Advocate, for Respondent. f 


The Judgment of the Court was delivered by 

` Shah, J.—A. V. Narasimhalu—hereinafter called “the plaintiff’—imported 
43 reels of newsprint, 1347 width, under a bill of Entry dated 15th July, 1954. 
The width of the newsprint being less than 15” no import duty was payable 
under the Open General Licence. The Assistant Collector of Customs held that 
the commodity imported fell within item 44 of the Customs Tariff and levied a 
duty of 33} per cent. ad valorem. The plaintiff paid the duty under protest, and 
applied for refund of the duty relying upon a decision of the High Court of 
Madras in Writ Petition No. 402 of 1954 in which it was decided that news- 
print of width less than 15” was exempt from duty. This application was rejected .: 
An appeal to the Collector of Customs and a revision application to the Central 
Board of Revenue were unsuccessful. The customs authorities rejected the clainr 
on the ground that the claim not having been made within three months of the: 
date of demand was barred under section 40 of the Sea Customs Act, 1878.: 


The plaintiff then instituted an action in the City Civil Court for a decree 
for Rs. 2,669-62 against the Union of India. The Triat Court decreed fhe claim 
holding that the claim was not barred. In appeal the Principal Judge, City Civil 
Court-held that the City Civil Court had no jurisdiction to entertain the.suit. . In 
so holding he relied upon the judgment of the Judicial Committee in Secretary of 
State for India v Mask & Co. In Second Appeal, the High Court of. 
Madras reversed the judgment of the Principal Judge, City Civil Court, and 
restored the decree passed by the trial Court. The Union of India’ has- appealed 
to this Court with Speciat Leave. > ; 


Tt is unnecessary to consider whether the claim is barred under séctlon 40. 


of the Sea Customs Act, for, in our judgment, the civil Court had no jurisdic- 


tion to entertain the suit. Section 188 of the Sea Customs Act, 1878, H z 


as it is relevant, provides: 
“Any person deeming himself aggrieved by any decision or - order aoe 
by an officer of Customs under this Act may, within three months from 


1. LR. (1940) 67 I.A. 222 ; LL-R. (1940) Mad. 599 : (1940) 2 M.L.J. 140 (P.C.). 
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'- tho date of such decision or orden appeal therefrom to the Chief Customs 
‘Authority, or in such cases ag ‘the Central Government directs, to any officer 
of Customs not inferior in rank to a Customs Collector and empowered in 
that behalf by name or in virtue of his office by the Central Government. 

+ ' s k ba ` 


Every order passed in appeal under this section shall, sa E es 
of revision conferred by section 191, be final”. 

Section 191 provides: 

X R S EE wag von Abe A A oF any E 
by any decision or order passed under this Act by any officer of Customs or 
- Chief Customs Authority, and from which no appeal lies, reverse or modify 
such decision or order”. - 


Tie Aci ih a) coinnle iodo dealing ith Tabiiy to pay asos duty and 
for obtaining relief against excessive or erroneous levy and other related matters. 
The jurisdiction of the civil Court to entertain a suit on the ground that the duty 
was improperly or illegally levied is excluded. It is true that the decision or 
order passed under section 188 of the Sea Customs Act in appeal to the appellate 
authority is expressly declared final. But on that account it cannot be held that 
by refusing to appeal against the decision or by refusing to claim relief in tho 
manner provided by section 188 and section 191 of the Sea Customs Act, a patty 
aggrieved by the order of a Customs Officer may invest the civil Court with 
jurisdiction to entertain a suit. ‘ 


= In Mask & Companv’s caseta firm of merchants imported a quantity of 
hetelnuts into British India. The Assistant Collector of Customs assessed them 
for the purposes of duty on a tariff as “boiled”, rejecting the contention of the 
importers, that they were “raw sliced betelnuts” subject to duty ad valorem. The 
importers; appealed from the decision of the Assistant Collector to the Collector 
af Customs. - The appeal was dismissed, arid in revision to the Government of 
India the Collector’s decision was affirmed.’ A suit was then filed by the im- 
porters to’ recover the excess amount collected from them, by levying duty upon 
a’ tariff and not ad valorem. Before the Judicial Committee it was contended 
that the decision ot order passed by the officer of Customs could only be challenged 
by an appéal under section 188 of the Sea Customs Act and jurisdiction of the 
civil ‘Court was excluded. Alternatively it was contended that the right of 
appeal, ‘conferred by section 188 constituted a procedure which was alternative 
ta procedure in the civil Courts, and since the importers in their option had 
chosen, to -proceed under section -188, they were bound by that election, and 
were thus excluded from resort to the civil Courts. The Judicial Committee 

that adjudication as to confiscations, increased rates of duty or penalties 
made under the power conferred by section 182 were decisions or orders within 
the meaning of section 188, and that the decision of the Collector under section 
Ee E ene een oe es er Ot 


" The Judicial EET did E E opinion 5A TN whether 
prior to taking an appeal under section 188 the importers would have been 
entitled to resort to the civil Courts. But in our judgment lt would not be open 
in all situations where a party who had right to appeal to refuse to resort to the 
procedure prescribed by the statute and to file a suit. The express declaration 


“in section 188 of the Sea Customs Act that the order-of the Collector in appeal 


FaH Do Aniel does ot anpiy That ay state lt die- against His; decdetoacon orda 
of the original authorjty.. : 


1. A+R. (1940) 67.LA. 222:°LL.R. (1940) Mad. 599 : (1940) 2 M.LJ. 140 (P.C). 














In a recent’ judgment’ of this Court Dhulabhai etc. v. State of Madhya 
Pradesh and another’, this Court set out certain principles relating to the exclu- 
sion of the jurisdiction of the civil Court., The propositions (1), (2), (5), (6) and 
(7) are relevant. 


Tt may bo observed that it was not tlia case that the Assistant Collector 
cf Customs ad not acted in conformity with the fundamental principles of 
judicial procedure, nor was it the case that the provisions of the Act were ultra 
vires or unconstitutional. The Act in terms, creates a special liability and 
piovides for determination of thé right of ‘the State to recover duty and the liability 
of the importer to pay duty and by the clearest implication it is provided that 
T nee bye e Taa Sy ae: 


` The High Court in the judgment under ‘appeal observed: 


Quen a S the. question in-these appeals is different, namely, whether the 
Collector could be said to be acting within his jurisdiction, if he, in direct dis- 
regard of the provisions of the Act and the Rules made thereunder, levied a 
duty upon the goods which were not liable to duty and compelled by duress 
as it were the importer to pay the same before taking delivery of the goods. 
The result of his action was that the respective appellants had to part with 
certain sams of money which were collected from them under the colour of 
statutory power. In such a case, a suit will undoubtedly be maintainable in a 
- civil Court by showing that the Customs authorities had excessively charged 
duty; it will really be a common law right to property being interfered with. 
‘Tt may be that the remedy provided under section 188 of the Sea Customs Act 
would be available to the aggrieved importer to challenge the levy on the ground 
that it was either improperly made or that the duty was collected under a 
mistake or under duress: But in all such cases, there will also exist a remedy 

` under the common law in’a civil Court, for the simple reason that these categor- ' 
ies of cases wilt amount to a levy beyond the jurisdiction of the authority, or 
one made under duress, or paid by mistake.” 


But an erroneous decision of the Customs Authority cannot be said to be reached 
without jurisdiction merely because it may be shown in some collateral proceeding 
to be wrong.. Normally an action of an administrative authority interfering with 
the right to property may be challenged by resort to a civil Court. Yet in the 
case of a right which depends upon a statute, the jurisdiction of the civil Court 
to grant relief may by express provision or by clear implication of the statute be 
excluded. Where a statute re-enacts a right or Hability existing at common law, 
and the statute provides’a special form of remedy, exclusion of the jurisdiction of 
the civil Court to grant relief in the absence of an express provision, will not be 
readily inferred. Where, however. a statute areates a new right or liability and 
it provides a complete machinery for obtaining redress against erroneous exercise 
of authority, jurisdiction of the civil Court to grant relief is barred. Liability to 
pay a duty of customs is not a common jaw Hability: it arises by virtue of the Sea 
Customs Act: in respect of any grievance arising in consequence of enforcement 
of that liability, machinery has been provided by the Act. Having regard to the 
complicated nature of the question which arise in the determination of liability 
to pay duty of customs the Legislature has invested the power of determining 
lability and the manner of enforcement thereof upon a specially authorised 
hierarchy of Tribunals. An appeal lies against the order of the Assistant 
Collector of Customs oan an order imposing duty as well as an order refusing 
to refund duty, and the grievance may be carried to the Central Board of 





1, (1969) 1 S.C.J. 925: (1968) 3 S.C.R. 662: A.I.R. 1969 §.C. 78. 
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Revenue. In our judgment, the jurisdiction of the civil Court is by clear impli- 
cation of the statute excluded. 


We, however, deem it necessary to observe that the civil Courts have juris- 
diction to examine cases in which the Customs Authority has not complied with 
the provisions of the statute or the officer of customs bas not acted in conformity 
with the fundamental principles of judicial procedure or the Authority has acted 
in violation of the fundamental principles of judicial procedure or he has mads 
an order which is not within his competence or the statute which imposes liability 
is unconstitutional, or where the order is alleged to be mala fide. A civil suit 
will lie for obtaining appropriate reef in these cases., - 


But the exclusion of the jurisdiction of the civit Court to entertain a suit 
doés not exclude the jurisdiction of the. High Court to issue high prerogative 
writs against illegal exercise of authority by administrative or quasi-judicial 
Tribunals. The finality which may be declared by the statutequa certain liability 
either by express exclusion of the jurisdiction of the civil Court or by clear impli- 
cation does not affect the jurisdiction of the High Court to issue high prerogative 
writs. 


=e The jurisdiction of the civil Court to entertain a suit challenging the validity 
of the imposition of the duty of customs being excluded, the plaintiffs suit must 
fail: But it must be observed that the present is a fair illustration of the adminis- 
tration not making a serious attempt to avoid futile litigation for small claims.. 
There was a judgment of the High Court of Madras on the identical question 
which fell to be determined. -If the plaintiff had moved the High Court in 
exercise of its jurisdiction under Artide 226-the Union hed practically no 
defence. The Union could without loss of face accede to the request of the 
plaintiff to refund the amount collected. The learned Attorney-General stated 
that the Union desired to obtain a decision of this Court on the extent of the 
jurisdiction of the civil Court to entertain a suit challenging the decision of the 
Customs Authorities, because in the view of the Law. Advisers the High Court 
had fallen into error in enunciating the principles. But the High Court recorded 
the judgment under appeal after the claim was resisted by the Union.. We are 
glad to record the assurance given by the Attorney-General that whatever may 
be the decision in the appeal, the Union of India will refund the amount of tax 
unauthorisedly recovered by the Assistant Collector of Customs. This was 
essentially a case in which when notice was served the Central Government should 
instead of relying upon technicalities have refunded the amount collected. We 
trust that the Administrative authorities wil! act in a manner consistent not with 
technicalities, but with a broader concept of justice if a feeling is to be nurtured 
in the minds of the citizens that the Government is by and for the people. 

- The appeal is allowed. The suit is ordered to be dismissed. The order of 
costs passed by the High Court is however maintained. There will be no order 
as to costs in this appeal. 


P. R N. o Appeal allowed. 
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(Civil Appellate Jurisdiction.) 
Present :-—J.C. SHAH, vV. RAMASWAMI-AND A.N. Grover, JJ. 
R. V. M. Neeladri Rao and others .. Appellants* 
D. . 
The Board of Revenue, Hyderabad and others i .. Respondents. 


Andhra Pradesh (Andhra Area) Estates (Abolition and Conversion inio Ryotwari) Act (XXVI 
of 1948), sections 20 (2), 22, 55 and rules (1) (H) and (2) of the Rules under section 67 
read with section 20 (2)—Applicabiltiy and scope—Persons having leasehold rights in 
estais under lease of 1887-——Notjfication of estate ander Abolition Aci—Ccmpcnsation 

. payabls—Basts of calculation—Average annual rent—Calculation of —Rent at rate under 

Reduction of Rent Act or settled rent payable under rpotwari patta—Collections made by 

manager from tenants—Right of lessee to interest on cesses and collection charges—If 

dsductible—Right to interest on amounts of rent collected by Government and not paid as 
and when collected— Interest Act (1839), section 1, proviso—Estates Land Reduction of 

Rent Act (XXX of 1947). ; 

The appellants were holding leasehold rights in certain villages in the impartible 
estate of Pitha under a lease deed dated 22nd June, 1887. The estate was 
notified and abolished with effect from 7th November, 1949, under the Madras 
Estates (Abolition and Conversion into Ryotwari) Act, 1948, which later became the 
Andhra Pradesh (Andhra Area) Estates (Abolition and Conversion into Ryotwari) 
Act, 1948. The lands comprised in the lease were taken over by Goverrment 
under the Act and the Manager appointed under the Act ordered that the rents 
should be collected direct from the tenants in occupation under section 55 (1) 
of the Act from the fasli year 1357 onwards at the reduced rates notified under 
the Madras Estates Land (Reductiod of Rent) Act, 1947, later called Andhra 
Pradesh (Andhra Area) Estates Land (Reduction of Rent) Act, 1947. The 
appellants having applied for payment of their proportionate shares of compensa- 
tion out of the compensation payable for the estate the Government and the prin- 
cipal landholder opposed the claim, pleading that the claim was governed by 
section 20 of the Abolition Act. This objection was upheld by the Abolition 
Tribunal and order of the Tribunal was confirmed by the High Court on 8th 
January, 1959, holding that that the rights of the appellants were covered by 
section 20. i 

On gth September, 1960, the Government decided thatsection 20 governed the 
lease and directed the Board of Revenue to terminate the lease and to pay the 
appellants all amounts collected asalso the compensation payable under section 20. 
On 17th September, 1960, the Board of Revenue issued-a notice to the appellants 
to show cause why the lease should not be terminated and 17th November, 1960, 
formally terminated the lease and informed the appellants that they would be 
paid compensation and all amounts collected from the lease-hold lands after deduc- 
ting cist and cesses and collection charges, without any interest on the amounts 
payable. The appellants on the other hand claimed compensation and all 
amounts collected by the Government was with interest till date of: payment and 
without deducting collection charges or cesses. 

In a writ petition filed by the appellant, a single Judge of the High Court 
held inter alia that as there could have been no settlement in fash 1969, the settle- 

. mentrate for that year should not be taken into account for computing the rate of 

compensation, that 50 per cent. of the ceases should be deducted out of the gross 
annual income, that 10 per cent, towards incidental charges should be deducted 
out of the net income and not out of the gross income, that the excess collections 
made by the appellants from their tenants should be deducted from the amount of 
rent payable to the appellants and not from the compensation payable to them. 
The Court gave no direction regarding payment of interest on the arrears of rent 


* CA, No. 1648 of 1966, 23rd September, 1969, 
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which had been withheld from 1950.to 1961. . The appeal filed by the appellants 
from the decision of the single Judge was dismissed by the High Court. 


The appellants filed an appeal to the Supreme Court after obtaining a 
certificate from thé High Court, and raised a new contention to the effect that for 
the period 1959-60 intervening between the ryotwari settlement and the termina- 
tion of the lease, they were entitled to the rent atthe rate at which it had been 
settled and not at the reduced rate payable under the Reduction of Rent Act,1947 

`~, Held: (1) that this contention not having been raised before the High Court 
either in the writ petition or in the writ appeal grounds, it was not open to the 
appellants to agitate it for the first time before the Supreme Court ; 

(2) in any case, the appellants were entitled only to the rents collected under 
section 3 (4) of the Reduction of Rent Act till termination of their lease ; 

-(3) tillthe determination of the lease under the third proviso to section 20 (1) 
of the Estates Abolition Act, the rights which the appellants had under their patta 
were preserved, and if the Government had not undertaken to make the collec- 
tions, the tenants would have paid the landholder only the rents as reduced by 
Act XXX of 1947 and the fact that the Government had made the collections did 
not confer higher er rights on the appellants. The rent payable to the landholder 
fell outside the range of section 22 and therefore only the rent as fixed under Act 
XXX of 1947 in the three preceding years could be taken into account in deter- 
mining the average net income under rule 2 read with section go (2) of the Act, 
for determining the compensation payable ; the appellants claim that the rates 
of rent fixed under Act XXX of 1 1047 for faslis 1367 and 1368, and the rent settled 
under section 22 for fasli 1936, should be the basis could not be upheld ; 

(4) the settlement rates represent what is payable to the Government as ` 
revenue in respect of the land granted on patta by the Government in the ryotwari 
settlement, and do not represent what is due to eh tela like the appellants and 
the rents payable by the tenants cannot be equated with the land revenue payable 
to the Government ; 


(5) that there was no cy between section 20 (2) of the Act and 
rule 1 (it) of the Rules framed for computing the compensation and the appellants 
cannot claim that they should be paid compensation on the basis of the unexpired 
portion of the period of lease, which was 26 years. To accept such a contention 

. would be placing the appellants on a higher status that a perpetual lessee; 

(6) as the lease of 22nd June, 1887 provided for payment of local cess and 
other cesses, the High Court was right in fol Iding that cess could not be excluded 
from the calculation of the net income as it had to be paid by the lessee along with 

: SS rent reserved under the lease and therefore eons had to be deducted from the 
Te r income in-arriving at the net annual income which could form the 
pensation ; 

a the appellants were entitled to be paid interest at 6 per cent. per annum 
on the amount of the unpaid rents in the hands ofthe Government for the period 
1950 to 1961, in view ofthe provisons of section 55 of the Act, which lays an obliga- 
tion on the manager to collect not only the rent but also any interest payable there- 

- on, and he has to pay the same to the landholder and the Government was bound 
to pay interest in case the amounts collected were not paid as and when collected. 
Interest could be claimed also under the proviso to section 1 of the Interest Act, 
1839. 
National Insurance Co. , Ltd. Calcutta v. Life Insurance Corporation of India, (1963) 1 
S.C.J. 578: (1963) 2 S.C.R. (Supp.) 971, applied. 
A from the Judgment and Decree dated the gth July, 1964 of the Andhra 
Pradesh High Court in Writ Appeal No. 116 of 1963. 
D. Narasaraja, Senior Advocate (A. Subba Rao and A.V.V. Nair, Advocates, 
with him), for Appellants. 
f P. Ram Reedy, Senior Advocate (A.V. Ranges, Advocate, with him), for Respon- 
ents. 
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. Thé Judgment of the Court was delivered by l 


Grover, 'J.—This is an appeal by certificate from a judgment of the Andhra 
Pradesh High Court given in a petition filed under Article 226 of the Constitution 
‘by the appellants. i. 


The facts may be stated. The previous Maharaian of the impartible estate 
of Pithapuram in East Godavari District granted a lease on agnd‘June, 1887, in 
favour of his third wife late Rani Subbayyamma Bahadur in of lands in 
various villages covering an area of acres 2669.65 cents.” The i executed a 
will on 8th November, 1914, bequeathing all her property including the lease-hold 
rights to the first appellant and on her death he succeeded .to her estate. On roth 
December, 1956, the first appellant transferred his lease-hold rights in acres 2519.63 
‘centsto the second appellantand reserved to himself the rightsinandover the 


remaining area of acres 150. 52 ‘cents. Tiig third. appellant i is an assignee from the 
second appellant. 


On the enactment of the Madras Estate (Abolition and Conversion into 
Ryotwari) Act (XXVI of 1948), hereinafter called the Act, the title of which 
was changed to the Andhra Pradesh (Andhra Area) Estates (Abolition and Con- 
version into Ryotwari) Act Ç of 1 , the Pithapuram Estate was 
notified and abolished with effect from 7th tember, 1949. The lands in 

uestion were taken over by thé Government under the provisions of the Act and 
ihe Manager who had beon appointed ordered thattherentshould be collected direct 
from the tenants in possedsion of the lease-hold lands under section 55 C} of the 
Act from the fasli year 1957 onwards on the reduced rates notified under the 
Estates Land (Reduction of Rent) Act, later called Andhra Pradesh (Andhra Area) 
Estates Land (Reduction of Rent) Act : of 1947). The first appellant filed a 
petition before the Estates Abolition Tribunal, Vizianagram for Pa of the 
proport ortt share of compensation out of compensation payable for the estate of, 
ithapuram. That petition was opposed by the Government and the principal’ 
land holder, according to whom, the claim of the first appellant was governed by 
section 20 of the Act. This objection was upheld by the Tribunal. On 8th 
January, 1959, the High Court confirmed the order of the Tribunal in appeal holding 
that the first appellant’s rights were covered-by section 20 of the Act. In March, 
1960 the appellants‘ filed a petition under Article 226 of the Coristitution praying 
ifor various reliefs. On gth September, 1960, the Government decided that as the 
case was covered by section 20 of the Act, the Board of Revenue be asked to terminate 
the same and to pay al! the amounts collected as also the com tion payable 
under section 20 to the appellants. On 17th September, 1960, the of Revenue 
‘issued a notice to the appellants calling upon them to show cause as to Why the lease- 
‘hold rights in i of acres 2669.65 cents should not be terminated. The 
appellants sent a reply on 17th October, 1960, representing that they had no objection 
to the termination of the lease provided the Government paid compensation to the 
appellants together with all the amounts so far collected by thé Government from 
lease-hold lands without deducting any collection charges together with interest 
accruing thereon till the date of the payment. On 17th November, 1960, the Board 
formally terminated the lease and informed the appellants that compensation and 
all the amounts collected from the lease-hold lands would be paid to them after 
-deducting ‘cist at 4 annas acre and cesses etc., but that no interest would be paid 
on the amounts collected by the Government and further that the Government was 


. also entitled to deduct the collection charges. On 25th January, 1961, the Board 


made an order directing that the appellants should be paid a sum of Rs, 24,949.20 
-which was stated to be the net of esllecton made by the Government on the lease- 
“hold lands after deducting the cist at 4 annas pèr acre, cesses at 50 per cent, of the 
total cesses payable and collection charges at 10 per. cent of the gross revenue col- 
lected, , The Board further observed that the actual extent of the lease-hold Jands 


‘came only to acres 2277.82 cents after the survey of which the portion transferred 


by tHe first appellant to the second appellant came to acres 2025.91 cents. The’ 
-amounts sanctioned- PX the Board represented the amounts collected on account of 
$6 
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an area of acres 2025.91 cents. The appellants raised objections to the extent of 
the land as also the amount of collections determined by the Board. On agrd 
October, 1961, the Board determined that a sum of Rs. 44,351.80 should be paid to 
the second appellant towards compensation payable under section 20 of the Act. 
The payment, however, wbich was made was not for that amount and a sum of 
Rs. 4,000 was deducted on the plea that some excess collection had been made by 
the lessee prior to the notified date. Ultimately the second appellant was paid out 
of these amounts a sum of Rs. 1 .16. It was held that with regard to the extent 
of acres 150.52 cents on which ‘the first appellant claimed compensation this area 
belonged to the Government and was not part of the estate. The appellants 
raised various objections but without success. 


- A learned Single Judge of the High Court, who heard the writ petition, held 
that the proper course for the appellants to follow for the determination of the extent 
of the land was by way ofa suit and that such a suit was not barred by section 20 (2Y 
of the Act. It was held that there could have been no settlement under section 22 
of the Act for Falsi 1969 and therefore the settlement rate in respect of that year 
should not be taken into consideration for computing the rate of compensation. 
The deduction of 50 per cent. of cesses from the gross annual income was upheld. 
No direction was given regarding payment of interest on the arrears of rent which 
had been withheld from 1950 to 1961. It was held that the deduction of 10 per cent. 
towards incidental charges out of gross income instead of the net income was an. error 
apparent on the face of the record and the order of the Board had to be revised 
accordingly. The excess collections which had been made by the appellants from 
their tenants were to be deducted from the amount of rent due to the appellants and 
not from the compensation payable to them. To a limited extent, therefore, the 
order of the Board was set aside and the case was remitted to it for disposal The 
appellants preferred an appeal to the High Court which was dismissed. 


The first contention that has been raised on behalf of the appellante has a 
two-fold t; first is that once there is notification of an estate under section g of 
the Act and the Government took possession of the lease-hold lands the lessee ceased. 
to have any rights relating thereto. He was reduced to the position of land 
holder and whatever rights were preserved to him subsisted under section 20 of the 
Act. The Government, from the notified date, became entitled to collect the rent’ 
as reduced under Act XXX of 1947. But that was only till the ryotwari settlement 
was made and thereafter it was the settled rent which was payable. Therefore 
for the period 1959-60 intervening between the ryotwari settlement and the termi- 
nation of the lease the appellants were entitled to the rent at the rate at which it had. 
been settled and not at rate at which the reduced rent was payable under Act 
XXX of 1947. According to the learned Counsel for the appellants this would 
make a daent ofabout Rs. 2,20d to which the appellants should have been found. 
entitled spart from the other amounts which have been determined to be payable 
by way of rents which have been collected by the Government. This contention 
does not appear to have been raised in this form either before the learned Single 
Judge or before the division bench of the High Court nor har it been clearly stated 
in the statement of case of the appellants. It can be disposed of on the short ground 
that since it had not been raised before the High Court it is not open to the appellants 
to agitate it for the first time before this Court. At any rate, there seems to be litttle 
force in the submission which has been made. It cannot be disputed that the appel- 
lants were entitled to the amount collected by the Government under Act XXX of 
1947 because even after the notification of the estate under section 3 of the Act 
the provisions of that Act including section 3 (4) relating to reduction of rents and 
the collection of the arrears of rent and the obligation to pay the same to the land 
holder continued to remain applicable. Under section 16 every person whether 
land holder or a ryot who became entitled to ryotwari pata was liable to pay to the 
Government such assessment as might be ‘awfully imposed on the land. . That 
assessment had to be made by way of a ryotwari settlement under section 22. TilL 
the settlement was made the rent payable under Act KXX of 1947 was to constitute: 
the land revenue payable to the Government from the notified date under section 23 
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of the Act. But the assessment as settled under section 22 wasa matter between 
the Government and the ryot and if, by virtue of the settlement, the Government 
was entitled to more amount than the rent which was payable under Act XXX of 
1947 the appellants had no justification or right for claiming the excess amount. 
The right of the lessee on landholder till terminated under section 20 of the Act 
was only to receive the rents collected under section 3 (4) of Act XXX of 1947. 


The other aspect which relates to the rate at which the compensation for termi- 
nated by the Government under the third proviso to sub-section (1) been computed 
was undoubtedly raised before the High Court. What was urged and has now been 
reiterated is that as soon as a ryotwari settlement was brought into force the provi- 

sions of Act XXX of 1947 ceased to be applicable owing tothe provisions of sec- 
tion 23 of the Act. Therefore for the purpose of compensation it was the settle- 
ment rate which should have been taken into account oe not the rent payable under 
Act XXX of 1947. : : 


Sub-section (2) of section 20 provides that the person whose right has been 
terminated by the Government under the third proviso to sub-section (1) of the 
said section shall be entitled to compensation from the Government which shall be 
determined by the Board of Revenue in such manner as may be prescribed having 
regard to the value of the right and the unexpired portion of the period for which 
the right was created. Rules have been framed in exercise of the power conferred 
by section 67 read with section 20 (2) of the Act. These rules are in the following 
terms: : 


Rule 1.—“The person, whose right has been terminated by the Government 
under the third proviso to sub-section (1) of section 20 of the Andhra Pradesh 
(Andhra Area) Estates (Abolition and Conversion into Ryotwari) Act, 1948, shall 
be entitled to compensation from the Government, which shall— í i 


(i) in the case ofa perpetual right, be equal to twenty times the net annual 
income derived by such person by virtue of such right; and z ; 


(ii) in the case of a right which was created for a specified member of years, 
be limited either to twenty times the net annual income derived by such person 
by virtue of such right or the net annual income multiplied by the number of 
years of the unexpired portion of the period of such right, whichever is less. 


Rule 2.—For purposes of rule 1, the net annual income ofa person shall be the 
average net income during the three Fasli years preseding the Pasli year in which 
such right is termipated.* * * * + + k w + + k 4 e>” 


The argument on behalf of the appellants is that the rates of rent prevailing in Fasli 
years 1367 and 1368 were. the rents fixed under Act XXX of 1947 and the rate 

revailing in Fasli year 1369 was the one settled under section 22 ofthe Act. There- 
Fire the average net income should have been computed with reference to the net 
reduced rate prevailing in Fasli 1367 and 1368 and the settlement rate fixed 
in Pash year 1369. The view of the Hich Court was that till the determination of 
the lease under the third proviso to section 20 (1) of the Act the rights which the 
appellants had acquired under the patta were preserved and if the Government had 
not undertaken to make these collections the tenants would have paid the land- 
holder only the rents as reduced by Act XXIX of 1947. The fact that the Govern- 
ment had made the collections did not confer higher rights upon the appellants. 
After referring to the provisions in section 23 that the land revenue payable to the 
Government with effect from the notified date shall, until- the ryotwari settlenent 
effected in pursuance of section 22 had been brought into force in the estate, be 
calculated in the manner set out in the section the question was examined by the 
High Court whether the rent that could be collected from the lease-ħold land would 
fall within the connotation of the land revenue payable to the Government. Its con- 
sidered opinion was that the rent payable to the landholder fell outside the range 
of section 22. Therefore only the rent as fixed under Act YXX of 1947 in three 














44 THE MADRAS LAW JOURNAL REPORTS—(SUPREME- COURT) [1970 


preceding years could be taken into account. it must be remembered that the settle- 
ment rates represent what is payable to the Government as revenue in respect of 
this land granted on patta by the Government in the ryotwari settlement. They 
do not represent what is due to persons like the appellants from their tenants. We 
consider that itis not possible to equate the rents payable by the tenants to the appel- 
lants with the land revenue payable to the Government. No exception could thus 
‘be taken to the manner and the measure of computing compensation. 


The next contention raised is that in determining the compensation payable 
to the appellants it is the unexpired portion of the period for which lease was created 
that should have formed the basis and not the period provided by ruler (#). The 
‘unexpired portion of the lease, in the present case, was nearly 26 years: It is sub- 
mitted that rule 1 (ti) itself is contrary to the intendment of section 20 (2) of the 
Act. In this connection it is noteworthy that section 20 (2) of the Act simply says 
that the rules must be framed having regard to the value of the right and the un- 
expired portion of the period for which the right was created. That did not, in 
any way, fetter the power of the rule-making authority to frame rule 1 (#) in the 
manner in which it has been done. Even where the lease creates-a perpetual right 
the compensation payable has to be equal to 20 times the net annual income. Where 
itis created for a specified number of years it has to be limited cither to 20 times the 
net annual income or the net income multiplied by the number of years or unexpired 
portion of the period of lease ‘‘ whichever is less.” Ifthe unexpired portion is 26 ` 
years, as in the present case, the compensation could not be more than what it 

would be in the case of a tual lease. Section 20 (2) does not say that the 
amount of compensation must be srrived at only by multiplying the net income by 
the nymber of years of the unexpired portion of the lease. As observed by the 
High Court it only envisages that this should be taken into account along with the 
ae of the right. We find no repugnancy between rule 1 (i) and section 20 (2) 
of the Act. ; 


The next question on which a good deal of stress has been laid. relates to the. 
deduction made on account of the cesses. It has been submitted that owing to 
section 3 8 of the Act the estdte vested in the Government and after such vesting 
there would be no landholder and therefore there was none to whom cesses were to 
be paid. So the lessees even if originally liable to pay the cess ceased to be so liable 
after the vesting of the’ estate in the Governinent by virtue of section 3 (f) which 

rovides that the relationship of a landholder and a ryot shall, as between them 
fe inguished. Itis pointed out that by virtue of the provisions of section 16 (1) 
of the Act the landholder or the ryot who became entitled to the ryotwari patta, 
-would be liable to pay the cess ceased to be soliable after the vesting of the estate 
imposed on the land and these ceases were collected from the ryots by the Govern- 
“ment. Therefore the appellants were under no liability to pay the cess-after the 
notified date. ; Ta 


Now in the patta dated 22nd June, 1887, there was a provision that the lessees 
would pay the local cess and other cesses payable by the ryots in accordance with 
the rules framed by the Government previously and to be ffamed in the future. 
The High Court was right in saying that.cess could not be excluded from the calcu- 
lation of the net income because it had to be paid by the lessees along with the rent 
reserved under the lease. ‘This is substantiated by the definition of “rent” in section 
3 (ti) of the Madras Estates Land Act which under section 2 (1) of the Act becomes 
incorporated in it. The High Court referred also to numerous sections in the Act 
for the purpose of which rent includes any local tax, cess etc. and it was observed 
that the word “rent” was of a comprehensive nature and there was no warrant 
for restricting its content. Under rule 2 it was the average net income which had 
to be taken into-consideration. Ifthe word “rent” is to be taken in a comprehen- 
sive sense as including taxes and cesses then the net income could only be arrived 
at by taking into account the cesses payable by the lessee. In.our judgment cesses 
had to be deducted from the annual gross income in arriving atthe net annual 
income which could form the basis of compensation. BS à 
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Lastly it has been contended that the appellants are entitled to interest on the 
- amounts of unpaid rents ‘in the hands of the’Government for the period 1950 to 
196r as under section 55 of the Act after the notified date the landholder is not 
entitled to collect any rent which accrued due to him from any ryot before and is 
outstanding on that date. It is the manager appointed under section 6 who alone 
would be entitled to collect the said amounts together with interest. The amounts 
were collected but no payment was made to the a pellants. On the language of 
section 55 as well as under the general principles oflaw i it is submitted, the appel- 
lants should have been held to be entitled to the payment of interest on the amounts 
withheld by the Government. Section 5 (1) clearly provides that it is the duty of 
the manager appointed under section è to collect not only the rent but also any 
interest payable thereon together with any cost which might have been decreed and 
he has to pay the'same to the tandholder. It would a that on the analogy of 
this provision an obligation existed on the part of the. E rerien to pay interest 
to the landholders in case the amounts collected were not paid as and when collected. 
. In National Insurance Go. Lid., Galextia v. Life Insurance Corporation of Indiat, the appel- 
lant carried on life insurance business in addition to other insurance business. 
On the passing of the Life Insurance Corporation Act, 1956, which was intended to 
nationalise all life insurance business, “its controlled business ’* stood vested in the 
Life Insurance Corporation of India from the appointed date but the company 
was entitled to compensation. The Life Insurance Tribunal to whom the dispute 
between the company and the Life Insurance Corporation had been referred awar- 
ded certain amount as compensation out of which a set off was to be allowed on a 
sum which was specificd. It was held that the company was entitled to interest 
on the balance at 4 per cent. per annum. Reference was made in this case to a 
number of English and Indian decisions in which the rule has been laid down that 
` though under the statute there-is no provision for payment of interest it should, 
nevertheless, be awarded, the principle being that if the owner of an immovable 
property loses possession of it he is entitled to claim interest in place of the right to - 
retain possession. It may be mentioned that cven under the Interest-Act 1889 the 
power to award interest on equitable grounds was expressly saved by the proviso to 
section 1. In our opinion and this position has not been seriously controverted 
on behalf of the respondents the appelli should have been held entitled to interest 
at the rate of 6 per cent. per annum. - & 


In the result the ap is allowed only to the extent that it is declared that the 
appellants should have been paid interest at the rate of 6 per cent. per annum on 
the amount of rents collected by the manager on behalf of the Government and the 
final figure of compensation should have been determined after taking into account 
the amount of interest which accrued due to such of the appellants as were entitled. 
toit. In view of the entire circumstances there will be no order as to costs. 


PRN. Appeal allowed in part. 


1 (1963) 18 C.J. 578 :(1963)2S.C.R.(Sapp.) 971. 
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THE SUPREME COURT OF INDIA. 
- (Civil Appellate Jurisdiction.) 
. PRESENT: —V. Ramaswami AND I. D. Dua, JJ. 
M/s. Navalkha and Sons < ... Appellants* 


7. 
Ramanuja Das and Others, otc. ... Respondents. 
Companies (Court) Rules (1959), rules 272 and 273—Sale of properties of a company 
being wound up—Subject o Hille sanction and direction of Court—Dtrections of 
Court as to the mode of calling for offérs far purchase not fully complied with— 
Sole offer not found adequate—Court deciding to sell by, auction—Bids restricted 
only to two persons—Acceptance of the highest bid—Validity of such sale— Dis- 
cretion of Court to confirm sale—Guiding principles. 


. The relevant facts are that the company Judge found on 24th December, 1964 
that the sole offer for purchase made in response to calling for offers was inade- . 
quate and instead of ordering fresh sale by inviting sealed tenders for purchase 
or by public auction after due publicity decided upon auction that same’ day in 
Court between the appellant (with his consent) and another, who pleaded want 
of due publicity and offered a higher sum, conducted the sale by bids and ac- 
cepted the highest bid of the appellant which was higher than his prior offer. 
The appellant was directed to pay the balance on or before 31st January, 1965, 
and the balance was deposited on 30th January, 1965 ; that same day one P. C. A., 
mado an application complaining that there was no due publicity for him to make 
the offer in time, that he was prepared to offer Rs. 10,00,000 and that he was also 
prepared to bid at a publio auction, the starting bid being the amount <flered. 
That application was rejected and the sale held on 24th December, 1964 was con- 
firm:d by ‘order dated 19th. February, 1965. It was against the said orders that 
P. C. A. and a contributory preferred Letters Patent Appeals. 


The High Court of Andhra Pradesh in the Letters Patent Appeals held that the 
sale in Court by auction restricted to the appellant herein and another , and that 
without prior publication of sale proclamation was invalid, and’by its orders set 
aside tho sale and directed the company Judge to take fresh steps for sale of the 

roperties either by calling for sealed tenders or by auction in accordance with 
aw. f : 

Tho instant appzals with certificate of that High Court are against the said 
orders. . . 

Two questions arise for decision in these appeals : ({) Whether the sale held on 
24th December, 1964 was valid ; and (ii) whether the exercise of discretion by 
the Court in confirming tho sale can be interfered within an appeal. ' 

Held : Rule 272 of the Companies (Court) Rules prescribe that the sale of pro- 
pertiss of a company (in liquidation) shall be subject to previous sanction and 
confirmation by Court. Rule 273 provides that the Court shall give directions 
as to who should sell and as to publication of such sales whether by calling for 
sealed tenders or by public auction. A 

The principles governing confirmation of sales by Courts are well settled. The 
condition for confirmation by the Court oporates as a safeguard against the pro- 
parties being sold et an inadequate price whether or not it is a consequence of 
irregularity or fraud in the conduct of sale. It is the duty of the Court in every 
case to satisfy itself that having regard to the market value of the property the 
price offered is reasonable and adequate. Another principle eqully well settled 
1s that once the Court comes to the conclusion that the price offered is adequate 
no subsequent higher offer oan constitute a valid ground for refusing confirmation 
of sale. 

In the instant case the Court was not satisfied that the price offered by the ap- 

_ pellant was inadequate. When it decided to sell the properties by auction for get- 


*C. As. Nos. 1085 and 1086 of 1967. 27th October, 1969. 
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ting an adequate price it should have been held by public auction open to the 
general public after proper publication of the intended sale and-not confined only 
to two persons the original offere: and the new offerer. 


The discretion exercised by a Court in confirming a sale is not to be interferred 
with unless the Court had gone wrong on principle. The company Judge having 
decided-upon sale of the proparties by auction, went wrong in not holding the sale 
ata public auction after due publication. That has resulted in prejudice to the 
company and its creditors in that the auction did‘not fetch an a te price. 


(The orders of the Andhra Pradesh High Court appealed from were sustained.) 


Appeals from the Judgment and Decree, dated the 24th September, 1965 of the 
Andhra Pradesh High Court in O.S.A. Nos. 3 and 4 of 1965.* 


V. S. Desai, Senior Advocate (P. C. Bhartari, Advocate, and M/s. J. B. Dada- 
chanji & Co., Advocates, with him), for Appellants (In both the Appeals.). 


P. Ram Reddy, Senior Advocate, (A. V. V. Noir, Advocate, with him), for Res- 
pondent en) (In C.A. No. 1085 of 1967) and for Respondent No. 6 (In C.A. No. 
1086 of 1967). 


R. V. Pillai, Advocate, for’ Respondent No. 6 (In CA. No. 1085 of 1967) and 
Respondent No. 5 (In C.A. No. 1086 of 1967.). 


The Judgment of the Court was delivered by 


Ramaswami, J—These appeals are brought by certificate from the judgment 
of the Andhra Pradesh High Court, dated 24th September, 1965, in O.S.A. Nos. 3 
and 4 of 1965. i 


In the winding up procædings of Hydsrabad Vegetable Products Company, 
Limited (in liquidation) the 5th respondent (Official Liquidator) sought permission 
of the Court for the sale of immovable and movable properties and actionable claims 
of the company. This application was Company Application No. 67 of 1963. 
A shareholder of the Company ons Sirajuddin Babu: Khan also made an application 
Company Application No. 93 of 1964 to a similar effect. On these applications an 
order was passed by Jaganmohan Reddi, J., on 17th April, 1964, appointing respon- 
dents 2, 3 and 4 as Joint Commissioners for the purpose of selling immovable and 
movable properties and actionable claims of the aforesaid company in accordance 
with the terms and conditions mentioned in the order. Accordingly a sale proclamation 
was drawn and issued. on Ist August, 1964 by the respondents 2 to 4 inviting offers 
for the purchase of movable and immovable properties and actionable claims of the 
company asa single unit. According to the terms and conditions of sale the Com- 
missioners were not bound to accept the highest offer and were at liberty to reject 
any offer without assigning any 1cason. Immediately after the offer was accepted 
by the Commissioners the offerer had to deposit 15 per cent. of the offer amount as 
initial deposit and the balance of the amount together with the amount required for 
non-judicial stamp paper within 15 days from the date of acceptance. Acceptance 
of the offer by the Commissioners was subject to the condition of confirmation by 
the High Court and the offerer was entitled to take delivery of possession of the pro- 
porties only after such confirmation. It was made abundantly clear in clause 16 
that in all matters relating to the sale of the properties the decision cf the Commis- 
sioners shall be final and shell be binding subject to the Control of the High Court. 
‘One of the conditions also was that the proclamation of sale was to be advertised 
twice in each of the five leading dailies, The Statesman, The Times of India, The 
Hindu, Indian Express and the Hindusten Times to ensure wide publicity and the 
Commissioners were also required to got the proclamation printed and distributed 
among the likely purchasers. The Commissioners got published the proclamation 
in four leading dailies only The Hindu, Indian Expioss, The Statesman and The 


+ 
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Hindustan Times. No publication was made in The Times of India nor was the 
advertisement made twice in all of the said newspapers. In two of them there were 
two insertions but in the remaining papers there was only one insertion. In addition 
to the advertisement the Commissioners got printed 300 copies and posted them to 
various industrial concerns. The last date for the receipt of the offers was 
8th September, 1964. Not even a single offer was received by that time. The time 
for receipt of offers was extended by the Court to the end of November, 1964 at the 


‘instance of the Commissioners. The appellant Navalkha and Sons happened to be 


the sole offerer. It has offered a sum of Rs. 7,91,001 which was made of Rs. 2,50,000 
for the immovable property and Rs. 5,41,001 for the machine:y. It made no offer 
for the actionable claims. The appellant mde deposit of Rs. 50,000 in the shape of . 
demand draft drawn on the State Bank of Hyderabad. The offer was accepted by 
the Commissioners on 2nd December, 1964. 10e aoan was called upon to 
deposit 15 per cent, of the amount of the offer as initial deposit immediately and the 
nee together with the amount required for non-judicial stamp paper within 15 
days from the date of acceptance. The appellant did make the initial deposit. The 
Commissioners then made an application on 3rd December, 1964, to the High Court 
for confirmation of the sele. On 11th December, 1964, the High Court extended 
timo for payment of the balance amount for two weeks. On 24th December, 1964, 
one Gopaldas Darak made an offer of Rs. 8,50,000 saying that he could not offer 
in time because he came to know of the sale only two days prior to that date and it 
was due to the fact that there was no te publicity. To show his bona fides 
he gave a demand draft for a sum of Rs. 1,00,015. _ The learned Judge decided that 
the property did not fetch its proper price and there was possibility of higher bids. 
Instead of directing a fresh auction or calling for fresh offers the learned Judge thought 
it proper to arrange an open bid in the Court itself on that very day, as between the 
appellant and Gopaldas Darak. Befo1o starting the bid the learned Judge gave time 
to the appellant to think over and say whether it was willing to accept the course 
decided upon and to participate in the auction bids. The appolant consented and 
volunteered to take part in the bid and became the highest bidder at Rs. 8,82,009. 
The learned Judge accepted the said bid as final bid and concluded the sale in favour 
of the appellant directing it to pay the balance of the money together with the amount 
secured fot non- judicial stamp on or before 31st January, 1965 making it clear 
that in case of default the deposit aleady mede would be forfeited. The appellant 
paid the balance of the amount on 30th January, 1965. .On the same day one 
Chand Agarwal made an application (Company Application No. 44 of 1965) offering 
Rs. 10,00,000. He complained that publicity of the sale of the property was not 
adequately made and he came to know of the advertisement very late. He was pre- 
pared to enhance the offer to Rs. 10,00,000 and was also willing to participate in open 
bid if the Court so decided with Rs. 10,00,000 a» initial bid. The learned Judge 
rejected his request and by his order, dated 19th February, 1965, held that the sale 
should be confirmed in favour of the appellant. Aggrieved by this Order Padam 
Chand Agarwal filed Appeal No. 4 of 1965. One Ramanuja Das, a contributory also 
chose to prefer an appeal (Appeal No. 3 of 1965) against the order of confirmation. 
According to him, the publicity given was inadequate and the first offer given by the 
appellant was too low and the Court has rightly refused to confirm the acceptance 
of the offer. His grievance was that the learned Judge should have held the auction 
only after due publicity but has not done so and the course followed did not achieve 
the object of getting adequate price of the property. 


Both appeals 3 and 4 are, therefore, directed against the confirmation of the 
auction sale held in Court on 24th December, 1964. These appeals were allowed 
by Letters Patent Bench consisting of the Chief Justice and Kumarayya, J., and the 
orde: of the learned single Judge, dated 19th February, 1965 reed with his previous 
order, dated 24th December, 1965 was set aside. It was directed that the learned 
Judge should take fresh steps foi the sale of the property either by calling sealed 
tenders or by auction ia accordance with law. The tenders would be called or the 
auction would take place with the requisite condition of minimum offer or starting 
bid of Rs. 10,00,000. 
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It was argued by Mr. V. S. Desai on behalf of the appellants that the disoretion 
of the learned Company Judge was not erroncously exercised when he accepted the 
bid of the appellant in the auction held on 24th December, 1964, and consequently 
there was no justification for the Division Bench to interfere with the order of the 
learned Single Judge. We are unable to accept this aigument as correct. 


Rule 273 of Companies (Court) Rules, 1559 is to the following effect : 


“ Proceduré at sale—Every sale shall be held by the Offictal Liquidator, or if the Judge yaa 
so direct, by an agent or an auctioneer approved by the Court, ahd subject to such terms and 
conditions, if any, as may be approved by the Court. All sales shall be, made by public auction 
or by inviting sealed tenders orin such manner as the Judge may direct.” 

The principles which should govern confirmation of sales aie well-established. 
Where the acceptance of the offer by the Commissioners is subject to confirmation 
of the Court the offerer does not by mere acceptance get any vested rightin the pro- 

Porty 20 so that he may demand automatic confirmation of his offer: The condition of 
tion by the Court operates as a safeguard against the property being sold at 
inadequate price whether or not it is a consequence of any irregularity o1 fraud in the 
conduct of the sale. In every case it is the duty of the Court to satisfy itself that 
having regard to the market valus of the property the price offered is reasonable. 
Unless the Court is satisfied about the adequacy of the price the act of confirmation 
of the sale would not be a proper exercise of judicial discretionn. In Gordhan Das 
Chuni Lal v. T. Sriman Kanthimathinatha Pillai’ it was observed that where the 
property is authorised to be sold by private contract or otherwise it is the duty of the 
Court to satisfy itself that the price fixed is the best that could be expected to be 
offered. That is because the Court is the custodian of the interest of the company 
and its creditors and the sanction of the Court under the Companies Act 
has to bs oxercised with judicial discretion regard bing had to the interesis of the 
company and its creditors as well. This ee was followed in Rathnaswami 
Pillai v. Sabapathi Pillai? and S. Soundarajan v. M/s. Roshan Y Company®. In 
A. Subbaraya Mudaliar v. K. Sundarajan* it was pointed out that the condition of 
confirmation by the Court being a safeguard against the property being sold at an 
inadequate price, it will be not only proper but necessary that the Court in exercising. 
tho discretion which it undoubtedly has of accepting or refusing the highest bid at 
the auction held in pursuance. of its orders, should see that the price fetched at the 
auction is an adequate price even though there is no suggestion of irregularity or 
fraud. It is well to bzar in mind the other principle which is y well-settled. 
nam>ly that once the Court comes to the conclusion that the price offered is adequate, 
no sub3equent higher offer can constitute a valid ground for refusing confirmation. 


` of the sale or off21 already 1eceived. (See the decision of the Madras High Court in. 


Roshan X Compam’s case) ?. 

In the present case the Division Bench has come to the conclusion that publicity 
was not as wide as originally proposed by the Commissioners in their affidavit. 
The publication wes made in four dailies namely The Hindu, Indian Express, 
Hindustan Tims and The Statesman. There was no publication in the Times of 
India. Further out of the four newspapers in which publication was mede only in 
two there were two insertions and in the remaining two there was only one insertion. 
This was contrary to what the Commissioners have promised in their affidavit, dated. 
8th July, 1964. No doubt, other efforts were made for gine pit publicity but these 
efforts were not sufficient to attract more than one offer. case came for 
confirmation on 24th December, 1964, there was an epplicetion by ati Khan that 
the property was of much higher value and that fresh offers must be invited again 
with wider publicity. There is also the affidavit of the State Government, dated. 
29th August, 1963 in which the value of the property was shown as Rs. 13,40,000. 
Bsides, on that very day, one Gopaldas Darak hed come before the Court with a 
higher offer showiag his bona fides and earnestness by depositing more than one lakh 
of rupees. He came with the complaint that there was not sufficient publicity es to 
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attract people from the north and that as soon as he came to know he gave his offer. 
In these circumstances the learned single Judge was right in expressing his reluctance 
to confirm the offer of Navalkha & Sons. Ho therefore decided to have an open bid 
as between the appellant and Darak im the Cout itself on that very day. The com- 
plaint of Padam Chand Agaiwal is that the second step taken by the Single Judge of 
holding an auction without giving wide publicity was not justified inlaw. Rule 273 
of the Companies (Court) Rules provides that all sales shall be made by public 
auction or by inviting sealed tenders or in such manner as the Judge may direct. 
It appsars that on 17th April, 1964, at the instance of the Official Liquidator and at 
the instance of a contributory the Court had approved of the terms and conditions 
of sale which provided for calling of sealed tenders. On 24th December, 1964, the 
learned Judge realised the inefficacy of this course and decided to abandon the original 
procedure and put the properties to auction. But having made up his mind to iesort 
to auction the learned Judge confined the auction to only two persons namely the 
previous tenderer and the fresh tenderer. The auction in question no doubt was 
conducted in a public place but it was not a public auction because it was not open 
to the general public but was confined to two named persons. Secondly it was not 
not held after dus publicity. It was held immediately after it was decided upon. 
It is, therefore, obvious that the sale in question was not a public sale which implies 
gale after giving notice to the public wherein every member of the public is at liberty . 
to participate. No doubt, the device resorted to considerably raised the previous 
bid yet it was not an ad te price having regard to the market value of the property 
to which reference has dy been made. The denial of opportunity to purchase 
the propeity by persons who would have taken part in the auction bid but for want 
of notice is a serious matter. In our opinion the learned Judge having decided on 
24th Docember, 1964, that the property shouldbe put to auction should have directed 
auction by public sale instead of confining it to two persons alone. Since there was 
want of publicity and there was lack of opportunity to the public to take part in the 
auction the acosptance of the highest bid by the learned Judge was not a sound exer- 
cise of discretion. It is contended on behalf of the appellant that confirmation was 
disoretionary with the Court and the Division Bench. ought not to have interfered 
with the discretion exorcised by the Company Judge. Tt is true that the discretion 
exercised by the Judge ought not to be interefered with unless the Judge has gone 
wrong on plinciple. As already pointed out the learned Company Judge having 
decided to put property to auction went wrong in not holding the action as a 
public auction after due publicity and this has resulted in prejudice to the company 
and the creditors in that the auction did not fetch adequate price. The prejudice 
was inherent in the msthod adopted. The petition of Padam Chand Agarwal also - 
suggested that want of publicity had resulted in prejudice. It these circumstances 
the Company Judge ought not to have confirmed the bid of the appellant in the auc- 
tion held on 24th Decembar, 1964. We are accordingly of opinion that the Division 
Bonch was right in holding that the order of the ey Judge, dated 19th February, 
1965, should be set aside and there should be fresh sale of the property cither by calling 
sealed tenders o1 by avction in accordance with law. -The tender will be called or 
the auction will take placs with the minimum offer or with the starting bid of ten 
lakh rupees. 


Fo1 thése reasons ws hold that the judgment of the Division Bench of the Andhra 
Pradesh High Court, dated 24th September, 1965,is correct and these appoals must 
bo dismissed with casts. One set of hearing fee. 


K.G.S. Appeals dismissed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—J. M. SSELAT AND V. BHARGAVA, JJ. 


The Board of Directors of South Arcot Electricity Distribution 


Co.. Ltd. Appellant* 


ye 
Elumalai and others ... Respondents. i 


Industrial Disputes Act (XIV of 1947), seetions 25-F and 25-FF and conditions (a) 

-and (b) of the proviso thereto—Scope—Retrenchment .compensatior —Every 

workmen in service for one year entitled to such compensation on transfer of owner- 

ship or spe aida eRe ra of service less favourable to the workmen under 

the new employer—Condition (b) of the proviso if could be invoked to defeat the 
claim of the workmen. ae 


Industrial Disputes Act (XIV of 1947), sections 25-F, 25-FF and 33-C (2)}—Scope 
—Claim of retrenchment compensation an existing right at the time of application 
under section 33-C (2}—Denial of such right if takes away the jurisdiction cf the 


Labour Court. : 


In the present case, it is clear that the services of the workmen had not been 
interrupted by the transfer, so that condition (a) of the proviso to section 25-FF 
of the Industrial Disputes Act was clearly satisfied. It is-also clear that 
condition (b) of the proviso is certainly not satisfied. Under clause (5), the 
requirement is that the terms and conditions of service applicable to the 
workman after the transfer must not in any way less favourable than those 
applicable to him immediately before the transfer. On an examination of the 
Madras Electricity Supply Undertakings (Acquisition) Act (XXIX of 1954), 
and the Madras Electricity Undertakings (Acquisition) Rules, 1954, it is 
manifest that the terms and conditions of the workmen have not remained as 
favourable under the State Government or the Electricity Board as they were 
‘when the workmen were employed by the Company. Clauses (1) and (2) of 
section 15 of the Madras Act and 1ule 17 of the Rules provide some instances 
of such conditions of service which became less favourable to the workmen. 

Tn these circumstances, the provisd to section 25-FF of the Industrial Disputes 
„Act cannot be invoked by the company for the purpose of defeating the 
claim made by the workmen under the principal clause of that section. 

The language of the principal clause to section 25 FF makes it perfectly 
clear that, if the right to retrenchment compensation accrues under it. it must 
be a right to receive that compensation from the previous employer who was 
the owner up to the date of transfer. It is implicit in the language of that 
clause. I 


The right, which has been claimed by the various workmen in their appli- | 
cations under section 33-C (2) of the Industrial Disputes Act, is a right which 
accrued to them under section 25-FF of the Act and was an existing right at 
the time when these applications were made. The Labcur Court clearly had l 
jurisdiction to decide whether such a right did or did not exist when dealing i 
with the applications under that provision. The mere denial of that right by ' 
the company could not take away its jurisdiction, so that the order made by 
the Labour Court was competent. 


Apteals by Spocial Leavo from the Judgment and Order. dated 28th June, 1962 
ot the Madras High Court in Writ Appeal No. 113 of 1959 and Writ Petition No. 
254 of 1960. 


* CAs Nos 2455 and 2540 of 1966. f 25th November, 1968 
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S. V. Gupte, Senior Advocate, (M. Ranganatha Sastri, M. S. K. Sastri and 
M. S. Narasimhan, Advocates, with him), for Appellant in both tho Appeals. 


M. K. Ramamurthi, Mrs. Skyamla Pappu and Vineet Kumar, Advocates, for 
Respondent Nọ. 1 in both the Appeals. 


K. N. Mudaliyar, Advocate-Goneral for the State of Madras and A. V. Rangam, 
Advocate, with him), for Respondents Nos. 2 and 3 in both the Appeals. 


The Judgment of the Court was delivered by 


Bhargava, J.—The appellant, the South Arcot Electricity Distribution Com- 
pany Ltd. (hereinafter referred to as “the Company”), was carrying on the 
business of distribution of electricity as a licensee under the Government in 
South Arcot District in the State of Madras. The Government of Madras, in 
exercise of the powers conferred on it by the Madras Electricity Supply Under- 
taking (Acquisition) Act (XXIX of 1954) (hereinafter referred to as “the 
Madras Act”), took over the appellant’s undertaking with effect from 1st of June, 
1957. ‘The Company chose to be paid compensation on Basis A laid down in 
section 5 (1) of the Madras Act, with the result that all the property belonging 
to the Company, including the fixed assets cash, security investment, and the like 
and all rights, liabilities and obligations as on the date of vesting vested or must 
be deemed to have vested m the Madras Government. Under rule 17 of the 
Madras Electricity Undertakings (Acquisition) Rules, 1954 (hereinafter referred 
to as “the Rules” framed by the Governor of Madras under the provisions of the 
Madras Act, all the staff of the Company employed immediately before the vesting 
date were retained by the Government and were continued provisionally for 
a period of 12 months from the date of vesting on the same terms and conditions 
of service as were applicable to them under the Company immediately before 
` the date of vesting. In respect of future employment of the workmen by the 
Madras Government, their conditions of service came to be regulated by section 
15 of the Madras Act and the various conditions laid down in rule 17 of the 
Rules. Subsequently, the employees of the Company numbering 352 claimed 
that they had become entitled to retrenchment compensation under section 25-F 
read with section 25-FF of the Industrial Disputes Act (XIV of 1947) (herein- 
after referred to as “the Act”) and filed applications for computation of the com- 
pensation payable to them under section 33-C (2) of the Act before the Labour 
Court. All these 352 applications were based on an identical claim and were 
heard by the Labour Court together. Initially, the Company was the sole 
opposite party in these applications, but, later on, the State of Madras was 
impleaded as another opposite party. In addition, the Electricity Board of 
Madras, to which the State of Madras had transferred the undertaking, was also 
impleaded as an opposite party. The Company contested these applications on 
various grounds, inter alia pleading that there had been no break in the service 
of the employees or any change in the conditions of their service to their detri- 
ment, so that the employees were not entitled to claim any compensation. Another 
plea taken was that the applications were not. maintainable under section 
33-C (2) of the Act, because the Labour Court was not competert to decide the 
question whether the workmen were entitled to retrenchment compensation whem 
this claim of theirs was not accepted by the Company. It was, in addition, 
pleaded that, even if the workmen were entitled to any compensation, the liability 
to pay that compensation was not that of the Company, but of the State of 
Madras or the Electricity Board in view of the provisions of the Madras Act, 
under which all the liabilities of the Company had vested first in the State of 
Madras and subsequently in the Electricity Board. The Electricity Board also 
contended that no liability for payment of retrenchment compensation had arisen 
and that, in any case, there was no obligation on the part of the Board to pay 
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retrenchment compensation. The Board supported the Company in the plea that 
the services of the employees had not been interrupted and thar the terms and 
conditions of service were in no way less favourable after-the vesting of the under- 
taking in the State of Madras or the Electricity Board. It was further pleaded 
that a dispute bad arisen between the Company and the Government under 
section 13 (1) (b) of the Madras Act as to which of the two was liable to pay 
retrenchment compensation if at all, and no relief could be given to the employees 
by the Labour Court until the said dispute was decided in accordance with the 
provisions of the Madras Act by arbitration. On these pleadings three preliminary 
objections were raised, v/z., (1) that the notice wages and retrenchment compen- 
sation claimed in the applications were nor benefits due to the employees within 
the meaning of section 33-C (2) of the Act; (2) that, as retrenchment came under 
Chapter V-A of the Act, it could only be decided by an Industrial Tribunal and 
not by the Labour Court; and (3) that, having regard to the fact that complicated 
questions of law and fact as to the liability of the Company or the Government 
or the Board had to be decided, it was not competent for the Labour Court to 
decide the matter summarily in proceedings under section 33-C (2) of the Act and 
that the dispute must be decided by a civil Court. The Labour Court, by an 
order, dated 3rd October, 1958, over-ruled these preliminary objections and 
directed that the applications be listed for being tried on merits. The Company, 
thereupon, filed writ petitions under Article 226 of the Constitution in the High 
‘Court of Madras numbered as 820 and 842 to 847 of 1958 seeking directions of 
the Court restraining the Labour Court from enquiring into these applications on 
merits on the ground that the Labour Court had no jurisdiction to entertain the 
applications from the employees. A learned single Judge of the Court dismissed 
the writ petitions holding that the Labour Court had jurisdiction to decide tho 
applications and that the controversy between the Company on the one side, and 
the Government of Madras and the Electricity Board on the other side, as to 
the party which hold to bear the liability will have to be disposed of in proceed- 
ings taken separately from these proceedings under the Act. Aggri by this 
decision, the Company preferred Writ Appeal No. 113 of 1959 in the appellate 
Side of the High Court. . 


In the meantime, the Labour Court took up the applications for decision 
on merits and, since common questions were involved in all the applications, one 
of these application C. P. No. 81 of 1957 was taken up as a test case for 
disposal by the Labour Court by consent of all parties concerned. The Labour 
Court, by its order, dated 4th February, 1960, held that the workmen concerned 
were entitled to-retrenchment compensation in accordance with section 25-FF of 
ihe Act, computed the amount due, and passed an order directing the Company 
to pay the amount. 


The Company, thereupon, filed Writ Petition No. 254 of 1960 in the High 
Court of Madras for quashing this order of the Labour Court. Writ Appeal No. 
113 of 1959 and this Writ Petition No. 254 of 1960 were heard together by a 

_ Division Bench of the High Court which decided them by a common judgment 
and dismissed the writ Appeal as well as the Writ Petition. The Company then 
sought leave to appeal to this Court under Article 133 of the Constitution. The 
High Court granted a certificate in respect of its judgment in Writ Petition 
No. 254 of 1960, while rejecting the application for grant of certificate in respect 


of the same judgment insofar as it had disposed of Writ Appeal No. 113 of 1959.. 


Civil Appeal No. 2540 of 1966 now before us has been filed by the Company In 
pursuance of that certificate granted by the High Court. The Company further 
obtained from this Court special leave to appeal against the same judgment 
insofar as it governed Writ Appeal No. 113 of 1959 and in pursuance of that 
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Special Leave granted by this Court, Civil Appeal No. 2455 of 1966 has been filed. 
These appeals have been heard by us together and are now to be disposed of by 
this common judgment. . 

Mr. S. V. Gupte, learned Counsel appearing for the Company raised the 
following three points in his arguments in these two appeals: 


(1) That the Labour Court as well as the High Court were not right in 
holding that the conditions laid down in the proviso to section 25-FF of the 
Act were not satisfied and in thus accepting the claim of the workmen to 
compensation under the principal clause of that section. 


(2) That the applications under sertion 33-C (2) of the Act were not main- 
tainable, because the question whether the workmen were entitled to retrench- 
ment compensation was: outside the jurisdiction of the Labour Court which 
was not competent to decide ‘such a disputed question. 


(3) That the High Court was wrong in holding that the question whether 
the liability to pay the retrenchment compensation fell on the Company or the 
State of Madras or the Electricity Board could not be decided by the Labour 
Court under section 33-C (2) of the Act and had to be determined in other 
appropriate proceedings. 


Section 25-FF of the Act is as follows: 


“Where the ownership or management of an undertaking is transferred, 
whether by agreement or by operation of law, from the employer in relation to 
that undentaking to a new employer, every workman who has been in continu- 
ous service for not less than one year in that undertaking immediately before 
such transfer sha# be entitled to notice and compensation in accordance with 
the provisions of section 25-F, as if the workman had been retrenched : 


Provided that nothing in this section shall apply to a workman in any case 
where there has been a change of employers by reason of the transfer, if— 


(a) the service of the workman has not been interrupted by such transfer; 


(b) the terms and conditions of service applicable to the workman after 
such transfer are not in any way less favourable to the workman than those 
applicable to him immediately before the transfer; and 


(c) the new employer is, under the terms of such transfer or otherwise, 
legally liable to pay to the workman, in the event of his retrenchment, 
-compensation on the basis that his service has been condaucus and has not 
been interrupted by the transfer.” 


The principal clause of this section clearly confers a right on every workman, 
whe has been employed continuously for not leas than one year in any under- 
taking, to receive retrenchment compensation in accordance with the provisions 
of section 25-F of the Act as if the workmen had been retrenched whenever the 
ownership or management of the undertaking is transferred, whether by agree- 
ment or by operation of law. Consequently, in the present case, the employees. 
who presented the applications under section 33-C (2) of the Act, clearly became 
entitled to receive retrenchment compensation in accordance with section 25-F 
of the Act when, under the Madras Act, this undertaking stood transferred to the 
State Government from the Company. This would be the legal right vesting im 
the workmen if the proviso does not apply to their cases, and it accrues irres- 
‘pective of the fact that the workmen had not actually been retrenched. The 
right under this principal clause is conferred on the basis of the legal fiction that 
the workmen are to be deemed to have been retrenched unless their ‘services are 
continued in accordance with the conditions laid down in the proviso. The only 
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question that falls for determination in respect of the first point raised by 
Mr. Gupte thus is whether the right which accrued to the workmen under the 
principal clause was defeated because of the compliance of the conditions laid 
down in the proviso. The proviso lays down three conditions in clauses (a), 
(5) and (c) each one.of which has to be satisfied before it can be held that the 
right conferred by the principal clause does not accrue to the workman. In the 
present case, there is no doubt that the services of the workmen had not been 
interrupted by the transfer, so that condition (a) was clearly satisfied. It has, 
however, been found by the High Court that conditions (b) end (c) of the proviso- 
had not been satisfied. In our opinion, it is unnecessary to go into the question 
whether condition (c) has or has not been satisfied, because it is very clear that 
condition (6) of the proviso is certainly not satisfied. Under clause (b), the 
requirement is that the terms and conditions of service applicable to the workmam 
after the transfer must not in any way be leas favourable than those applicable 
to him. immediately before the transfer. Om examination of the Madras Act 
and the Rules, it is manifest that the terms and conditions of service of the 
workmen have not remained as favourable under that State Government or the 
Electricity Board as they were when the workmen were employed by the Company. 
Under clause (1) of section 15 of the Madras Act, the State Government is given 
the power to terminate the services of any workman after giving him three calen- 
dar months’ notice in writing or paying him three months’ pay in lieu of such 
notice. It has not been shown to us on behalf of the Company that there was. 
any such liability to termination of services of these workmen while they were 
employed by the Company. In the absence of any special conditions of service, 
the rights of the workmen were to be governed by the provisions of the Act under 
which the only right of the Company to terminate the services of these workmen 
was by retrenchment after complying with the requirements of section 25-F of 
the Act. On such termination, each workman was entitled not only to one 
months’ notice or wages for one month in lieu of notice, but was also entitled to 
receive, at the time of retrenchment, compensation which was to be equivalent 
to 15 days’ average pay for every completed year of continuous service or any: 
part thereof in excess of six months. It does not appear that, if the Govern- 
ment were to terminate the service of the same workman under section 15 (1) 
of the Madras Act, the workman would be entitled to the same compensation 
which he would have received from the company if he had been retrenched im 
accordance with the provisions of section 25-F of, the Act. Thus, clause (1) of 
section 15 of the Madras Act itself introduces a condition of service which was, 
less favourable to the workmen than the conditions applicable when they were 
employed by the company. Similarly, clause (2) of section 15 of the Madras Act 
lays down that the workmen, whose services are retained by the Government, 
shall be governed by such rules as the Government may, from time to time, make 
in regard to them. It is clear that, in exercise of this power, the Government. 
can make rules altering the terms and conditions of service of the workmen 
retained by the Government, and this power can-be exercised from time to time. 
There was no such liability of change of condition of service of the workmen 
while they were employed under the company. If the company had desired to 
alter their conditions of service, the company would have been required to com- 
ply with the provisions of either section 9-A of the Act, or section 10 of the Indus- 
trial Employment (Standing Orders) Act (XX of 1946). Obviously, the right 
of the Government of Madras as the new employer under section 15 (2) of the 
Madras Act to change the conditions of service of the workmen from time to time, 
in its very nature, alters the conditions of service of the workmen to their disadvan- 
tage. Rule.17 of the Rules further shows that, immediately on the vesting of 
the -undertaking in the State Government, the services of the workmen retained 
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by the Government become provisional and the subsequent permanent employ- 
ment of those workmen in the undertaking is dependent on the conditions laid 
down in that rule. This liability imposed on the workmen is clearly disadvanta- 
geous to those workmen who were in the permanent employ of the company. 
The same rule also shows that the employees would not be.entitkd to bonus or 
other concessions not allowed to the servants of the Government, even if the work- 
men were entitled to bonus and the concessions from the company. The work- 
men also became liable to transfer to any other place or post in the Government 
Electricity Department depending on exigencies of service. These are instances 
of a number of conditions of service which became less favourable to the work- 
men on their becoming employees of the State Government when the under- 
taking vested in that Government by transfer from the company. In these 
circumstances, the requirements of the proviso to section 25-FF of the Act are 
obviously not satisfied and that proviso cannot be invoked by the company 
for the purpose of defeating the claim made by the workmen under the principal 
clanse of that section. Under that principal clause, the workmen became entitled 
to receive retrenchment compensation in accordance with the provisions of section 

25-F of the Act on the basis of the legal fiction envisaged that those rights would 
accrue to them as if the workmen had been retrenched. The Labour Court and 
the High Court were therefore, right in holding that the workmen were entitled 
to claim retrenchment compensation in accordance with the provisions of section 

25-F of the Act because of the right accruing to them under section 25 -FF of 
the Act. 


In this connection, an additional point urged by Mr. Gupte was that the 
principal clause of section 25-FF of the Act does not lay down which of the two 
employers mentioned therein is liable to pay the retrenchment compensation and, 
consequently, where there :3 a dispute between the two employers, an application 
for computation of the benefit under section 25-FF of the Act cannot com- 
petently entertained and decided by a Labour Court. It appears to us that langu- 
age of that principal clause makes it perfectly clear that, if.the night to retrench- 
ment compensation accrues under it, it must be a night to receive that compen 
tion from the previous employer who was the owner up -to the date of transfer. 
It is implicit in the language of that clause. The clause lays down that every 
workman mentioned therein shall be entitled to notice and compensation in 
accordance with the provisions of section 25-F as if the workman had been retren- 
ched. Obviously, in such a case, the date of the deemed retrenchment would be 
the date when the ownership or management of the undertaking stands (transferred to 
the) new employer. In the present case, that date would be the 1s of June, 1957, when 
the undertaking of the company was taken over by the Government of Madras 
under the Madras Act. If the workman’s services are to be deemed to be retren- 
ched on that very date, it is clear that, for purposes of determining who has 
1etrenched the workmen and who is liable to pay the retrenchment compensa- 
tion, the workmen could not become the employees of the new employer. The 
employment under the new employer could only commence from the time when 
the ownership or the management of the undertaking vested in the State Gov- 
ernment ; but, simultaneously with this vesting, the workmen had to be deemed 
to be retrenched from service. That retrenchment could, therefore, be deem- 
ed to have been made only by the previous employer. Further, it would be that (the) 
previous employer who would be competent to give the notice in accordance 
with the provisions of section 25-F of the Act. The notice of retrenchment, which 
has to be deemed to have become effective on the date of vesting of .the under- 
taking in the State Government, could not possibly be given by the 
State Government. In these circumstances, the conclusion is irresis- 
tiadle that the claim under section 25-FF of the Act tod compensation 
accrues fo the workmen against the previous employer under 
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whom he was employed until the date of transfer. In the present case, 
therefore, the right to receive compensation clearly accrued under section 25-FE 
of the Act against the company and there was, therefore, no difficulty in the 
Labour Court exercising jurisdiction on that basis. 


_ So far as the second point is concerned, it is fully answered by our decision 
in Chief Mining Enginecr, East India Coal Co., Ltd. v. Rameswar and others: 
where it was held :— i 


“Tt is clear that the right to the benefit which is sought to be computed must 
be an existing one, that is to say, already adjudicated upon or provided for and 
must arise in the course of and in relation to the relationship between an indus- 
trial workman and his employer.” 

The view was further clarified and affirmed by this Court in Svate of Bikaner 
and Jaipur v. R. L.: Khandelwal? where the Court took notice of the decision 
of this Court in the case cited above and in Punjab -National Bank, Ltd. ~. 
K. L. Kharbanda’, Central Bank of India x. P. S. Rajagopalan and others*; 
and Bombay Gas Company Ltd. v. Gopal Bhiva and others’, and held :— 


“These decisions make it clear that a workman cannot put forward a claim 
in an application under section 33-C (2) in respect of a matter which is not 
based on an existing right and which can be appropriately the subject-matter 

. of an industrial dispute only requiring reference under section 10 of the Act.” 
In the present case, we have already indicated, when dealing with the first paint, 
that the right; which has been claimed by the various workmen in their appli- 
cations under section 33-C (2) of the Act, is a sight which accrued to them under 
section 25-FF of the Act and was an existing right at the time when these appli- 
cations were made. The Labour Court clearly had jurisdiction to decide whe- 
ther such a night did or did not exist when dealing with the application under 
that provision. The mere denial of that right by the Company coulé not take 
away its jurisdiction, so that the order made by the Labour Court was competent. 


The third and the last point raised by Mr. Gupte fails and could not be 
pressed in view of our decision that the right of the workmen, which has been 
adjudicated upon by the Labour Court in the applications under section 33-C 
(2) of the Act, was a right according to them against the Company under section 
25-FF of the Act. The right having initially accrued under this provision of law 
against the company, the Labour Court was clearly justified in computing the 
benefit under that right and laying it down that the liability was enforceable 
against the company. The Labour Court was concerned with the right claimed 
under the Act. Whether, by virtue of the provisions or the terms of transfer of 
the undertaking from.the company to the Government, or by virtue of the provi- 
sions of the Madras Act, the company is entitled to claim that this liability 
should be ultimately met by the State Government was a point which did not . 
affect the right of the workmen to claim ‘their compensation from the company, 
and the Labour Court was, therefore, not required to go into this question when 
dealing with applications under section 33-C (2) of the Act. 

The appeals, consequently, fail and are dismissed with costs payable to 
workmen only, One hearing fee the amount of interest which has accrued on the 
amount deposited in the Bank, will be proportionately payable with ihe principal 
to the employees concerned., 





V. M. K. —— Appeals dismissed. 
1. (1968) 1 SCR. 140. _ SCJ. 377. - 
2. idee 1 LLJ. 589. 4. (1964) 3 S.C_R. 140: (1964) 2 SCJ. 176. 
3. (1962)28.C.R. (Supp.) 977: (1963)2 5. (1964) 3 S.C.R.709 : A.LR. 1964S C. 752. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—J. C. SHAH, V. RAMASWAMI AND A. N. Grover, JJ. 


Sambudamurthi Mucaliar ; ... Appellant * 
Y. n ` 
State of Madras and another .. Respondents. 
Madıas Hindu Religious and Charitable Endowments Act (XIX of 1951), section 6 (9) 
—Scope—'‘ Regulated by usage”—Proper construction. .  _ 


It is not the case of, the appellant that the trustees of the temple of the 
Kumaran Koil are hereditary trustees because their office devolves by hereditary 
right or because succession to that office is specifically provided for by the 
founder. The contention is that the succession is “regulated by usage”. It 
was said that according to the usage of the temple the trustees were elected for 
a period of one year each at a meeting of the members of the Sengunatha 
Mudaliar Community and so the appellant must be held to be a hereditary trustee 
within the meaning of section 6 (9). There is no warrant for this argument. 
The phrase “regulated by usage” in section 6 (9) must be construed along with 
the phrase “succession to whose office” and when so construed that part of the 
definition would only apply where the ordinary rules of succession under the 
Hindu law are modified by usage and succession has to be determined in accord- 
ance with the modified rules. The word “succession” in relation to property 
aud rights and interests in property generally icplies “passing of an interest from 
one person to another”. : : 

But the election to the office of trustee in the present case is for a fixed period 
of one year and not for life. It is therefore, difficult to hold that the office of 
the appellant is hereditary within the meaning of section 6 (9). It is not possi- 
ble to say that there is a succession of A’s office to another when on the efflux 
of the period for which A was appointed, there is a vacancy and B is elected 
to that vacancy. It is quite possible that for that vacancy 4 himself might be 
re-elected. The possibility of A being the successor of A himself is not merely 
an anomaly, it ig an impossible legal position. No man can succeed to his 
own office.. ` ' 


Appeal from the Judgment and Decree dated the 31st March, 1965 of the 
Madras High Court in Appeal No. -276 of 1962. 


M. K. Ramamurtli, Senior Advocate (Vineet Kumar, J. Ramamurtiy and 
Shyamla Pappu, Advocates), for Appsllant. 


A. V. Rangam, Advocate, for Respondents. 
The Judgment of the Court was delivered by 


Ramaswami, - J.—This appeal is brought by certificate from the judgment of 
the Madras High Court dated 31st March, 1965 in A. S. No. 276 of 1962., 

The appellant brought the suit in O.S. No. 3 of 1961 in the Court of Subordi- 
` nate Judge, Nagapattinam for setting aside the order dated 10th May, 1960, of 
respondent No. 1 the Commissioner of Hindu Religious and Charitable Endow- 
ments, Madras who had affirmed earlier the order of the second respondent, the 
Deputy Commissioner, holding that the trusteeship of the Kumaran Koil in Manja- 
kollai village was not hereditary. The a wag elected as a trustee by the 
Sengunatha Mudaliars of Manjakollai at a meeting held on 27th June, 
1957. According to the appellant the temple was founded two hundred years ago 








* C.A. No. 1671 of 1966. ` 15th September, 1969. 
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by the members of his community and since then the management of the temple 
and its affairs was always vested in the community of the Sengunatha Mudaliars 
and no person other than the elected trustee had at any time the right of manage- 
ment and control of the temple. The appellant said that the temple was declared 
as an “exempted” temple under the provisions of Madras Act (I of 1925). The 
case of the appellant was that the trusteeship of the:temple was “hereditary”. 
The respondents, however, took a different view and proceeded on the basis that 
trusteeship of the Kumaran Koil was not hereditary. The Subordinate Judge 
held that the appellant was a hereditary trustee and the suit was not barred by 
‘limitation. The respondents took the matter in appeal to the Madras High Court 
which by its judgment dated 31st March, 1965 allowed the appeal and set asido 
the judgment. of the Subordinate Judge, Nagapattinam. Section 6, sub-section 
(9) of Madras Act (XIX of 1951) states: . 


“Tn this Act, unless there is anything repugnant in the subject or context— 
$ + 


* * * 


(9) ‘hereditary trustee’ means the trustee of a religious institution succession 
to whose office devolves by hereditary right or is regulated by usage or is specifi- , 
caly provided for by the founder, so long as such scheme of succession an 
orce;” : i . pte Ea ETRE a 


This Act has been substituted by Madras Act (XXII of 1959) but the definition 
of the trustee is identical in both the Acts. 


The question to be considered in this appeal is whether the appellant is a 
hereditary trustee within the meaning of the section. The definition includes three 
types of cases: (1) succession to the office of trusteeship devolving by heredi- 
tary right; (2) succession to such office being regulated by usage; and (3) succes- 
sion being specifically provided for by the founder on condition that the scheme 
of such succession is still in force. It is not the case of the appellant that the 
trustees of the temple of the Kumaran Koil are hereditary trustees because their 
office devolves by hereditary right or. becatise succession to that effice is specifi- 
cally provided for by the founder. The contention on behalf of the appellant 
is that the succession is “regulated by usage”. It was said that according to 
the usage of the temple the trustees were elected for a period of one year each 
at.a meeting of the members of the Sengunatha Mudaliar Community and so the 
appellant must be held to be a trustee within the meaning of section 6 (9) of 
Act (XIX of 1951). In our opinion, there is no warrant for this argument. The 
phrase “regualted by usage” in section 6 (9) of the Act must be construed along 
with the phrase “‘succession to this office” and when so construed that part of the 
definition would only apply where the ordinary rules of succession under the Hindu 
law are modified by usage and succession has to be determined in accordance with 
the modified rules. The word “succession” jn relation to property and rights and 
interests in property generally implies “passing of an interest from one person 
to another” (vide In re Hindu Women’s Right to Property Act, 19411. It 
is now well-established thaf the office of a hereditary trustee is in the nature of 
property. This is so whether the trustee has a beneficial interest of some sort 
or not. (See Ganesh Chusader Dhur v. Lal Behary® and Bhabatarini v. Asha- 
lata*. Ordinarily a shebsaitship or the office of dharmakarta is vested in the 
heirs of the founder unless’ the founder has laid down a special.scheme of succes- 
sion or except when usage or custom to the contrary is proved to exist. Mukher- 
jea, J., in Angurbala Mullick v. Debbrata Mullick* delivering the judgment of 
this Court observed : 


1. (1941) F.L J. 1 : (1941) 2 M.LJ. 12: 3. (1943) 70 1I.A. 57 : (1943) 2M LJ. 70. 





(1941) F.C.R 12. , 4. (1951) 8,.C J, 394; (1951) SCR. 1125, 
2. LR. (1936) 63 I.A. 448 : 71 M.LJ. 740. 1134. ' 
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“Unless, therefore, the founder has disposed of the shebaitship in any parti- 
cular manner—and this right of disposition is inherent in the founder—or except 
when usage or custom of a different nature is proved to exist, shebaitship like 


ony Baad species of heritable property follows the line of inheritance from the 
ounder’’. i 


In the case of mutts, whose headg are ofien celibates and sometimes sanyasins, 
special rules of succession obtain by custom and usage. ‘In Sital-Das v. Sant 
- Ram}, the law was taken as well-settled that succession to mahantship of a mutt 
or religious institution is regulated by custom or usage of the particular institu-. 
tion except where the rule of succession is laid down by the founder himself who 
created the endowment. In that case the custom in matters of succession to 
mabantship was that the assembly of bairagis and worshippers óf the temple 
appointed the successor; but the appointment had to be made from the disciples 
of the deceased mahant if he left any, and failing disciples, any of his spiritual 
kindred. Such a succession was described as not hereditary in the sense that on 
the death of an existing mahant, his chela-does not succeed to the office as a 
matter of course, becduse the successor acquires a right only by appointment and 
‘the authority to appoint is vested in the assembly of the bairagis and the worship- 
pers. In Sri Mahant Paramananda Das Goswami v. Radhakrishna Das* the 
Madras High Court took the view that where succession to the mahantship is by 
nomination by the holder in office, it is not a hereditary succession. In that case 
_ Venkatasubba Rao, J., said :— : 


`- “If the successor owes his title to nomination or appointment, that is,- his 
succession depends on the volition of the Jast incumbent and does not rest 
upon independent title, I am inclined to the view that the office cannot be 
said to be hereditary.” 


Krishnan, J., stated as follows: 


“Where succession is by nomination by the holder in office of his successor 
it seems to be impossible to contend that it is a hereditary succession. Heredi- 
tary succession is succession by the heir to the deceased under the law, the office 
must be transmitted to the successor according to some definite rules of descent 
‘which by -their own force designate the person to succeed. There need -be 
no blood relationship between the deceased and his successor but the right of 
the latter should not depend upon the choice of any individual.” 


Tt ig true that the artificial definition of hereditary trustees in section 6 (9) of the 
Act would include even such cases. ; . a 


But the election to the office of trustee in the present case is for a fixed period 
of one year and not for life. It is, therefore, difficult to hold that the office of the- 
appellant is hereditary within the meaning of section 6 (9) of the Act. It is not 
‘possible to say that there is a succession of A’s office to another when on the 
efflux of the period for which A was appointed, there is a vacancy and B is 
elected to that vacancy. It is quite possible that for that vacancy A himself 
might be re-elected because a retiring trustee is eligible for .re-ciection. The 
possibility of A being the successor of A himself is not merely an anomaly, it is 
an impossible legal position. No man can succeed to his own office. In Black’s 
Law Dictionary the word ‘succession’ is defined as follows : . 


“The devolution of title to property under the law of descent and distribu- 
tion. ' Paes “os 





{. ATR. 1954 S.C, 606. z 2. (1926) 31 M.LJ. 258. 
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The right by which one’ set of men may, by succeeding another set, acquire a 
Property in all the goods, movables, and other chattels of a corporation. 


The fact of the transmission of the rights, estate, obligations, and charges 
of a deceased person to his heir or heirs.” 


The view we have taken is borne out by the reasoning of the Madras High Court 
in State of Madras v. Ramakrishna’. 


For these reasons we hold that this appeal fails and must be dismissed with 
costs.- 


V. K. es Appeal dismissed. 
_THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present:—J. C. Suan, Acting Chief Justice, V. Ramaswami AND A. N. GROVER, JJ. 
Maula Bux .. Appellant* 
D. 
Union of India .. Respondent. 


Contract Act (IX of 1872), section 74—Applicability—Contract for supply of goods—Deposit 
of money id Play ra ple halal ig 
contract to supply—Stipulation that in case of default or neglect to comply with any demand 
or reguisition or failure otherwise to perform or observe any condition, amount sited 
or part thereof to be forfeited —If penaliy—Party aggrieved failing to prove loss or damage 
though in a position to do so—Right to compensation or to forfert deposit—‘ Whether or 
not actual damage or loss is proved to have been d thereby ° —Interpretation— 
Ea nest money—Whai is. 


Section 74 of the Indian Contract Act deals with the measure of damages in 
two classes of causes : (1) Where the contract names a sum to be paid in case of . 
breach; and (ii) where the contract contains any other stipulation by way of 

penalty. The measure of damages in the case of breach of a stipulation by way 
of Lepena 3 is, by the section, reasonable compensation not excccding the penalty 
stipulated for. It is not the law that scction 74 has no application to cases of 
deposit for due performance of a contract which is st’pulatcd to be forfeited for 
brea 

Fateh Chand v. Balakishan Dass, (1964) 1 S.C.R. 515: (1964) 1 5.C.J. 187, 

followed. 

Manian Patter v. The Madras Railway Company, (1906) I.L.R. 29 Mad..118 : 16 
M.L.J. 37; Natesa Aiyar v. Appavu Padayachi, (1915) 1.L.R. 38 Mad. 178; 24 M.L.J. 
488; Singer. Manufacturing Company v. Raja Prosad, (1909) I.L.R. 36 Cal. 960, 
ov 

It cannot be laid down as an invariable rule that forfeiture of earnest money 
under a contract for sale of property—moveable or immoveable—if the amount 
is reasonable docs not fall under section 74. Forfeiture of a reasonable amount 
paid as earnest money does not amount to imposing a lty. But if forfeiture 
is of the nature of penalty, section 74 would apply. Where undcr the terms of 
the contract the party in breach has undertaken to pay a sum of money or to 
forfeit a sum of monty which hc has already paia to the party complaining of 
a breach of contract, the undertaking is of the nature of penalty. 


Roshgn Lal v. The Delhi Cloth and General Mills Company Lid. Delhi, (1911) 
LL.R. 33 All. 166; Muhammad Habibullah v. Muhammad Shafi, (1919) I. L'R. 41 
All, 3245 Bishan Chand v. Radha Kishan Das (1897) I.L.R. 19 Al. 489, explained. 


' Deposits made by a party to a contract with the other party, as security for 
guarantecing due performance of the contract, with a stipulation that such 


: I. LL.R. (1957) Mad. 1084 : (1957) 2 M.L. J.252. 
* C.A. No. 831 of 1966. 19th August, 1969. 
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sits would stand forfeited in case the party neglected to perform his part of the 
contract, cannot be regarded as earnest money. . 


_ Earnest money is of the purchase price when the transaction goes forward; 
it is forfeited when the transaction falls ugh by reason of the fault or failure 
of the vendec. 


Kunwar Chiranjit Singh v. Har Swarup, 50 M.L.J. 629 : A.I.R. 1926 P.C.1, 
` relied on. 


Tt is no doubt truc that in every casc of breach of contract the person aggrieved 
by the breach is not required to prove actual loss or damage suffered by him before 
he can claim a decree, and the Court is comptent to award rcasonable compensa- 
tion in case of breach, even if no actual damage is proved or shown to have 
been suffered in consequence of the breach of contract. But the oa abn 
“ whether or not actual damage or loss is proved to have been ‘ caused thereby’ 
in section 74, is intended to cover different classes of contracts which come before 
the Courts. In case of breach of some contracts, it may be impossible for the 
Court to assess compensation arising from breach, while in other cases compen- 
sation can be calculated in accordance with established rules. In the former 
class of cases the sum named by the parties, if it be regarded as a genuine pre- 
estimate of damages which the aggrieved party is likely to suffer as a result of 
the breach of contract, may be into account as the measure of reasonable 
compensation, but not if the sum is in the nature of penalty. Where loss in 
terms of money can be determined, the party claiming compensation must prove 
the loss suffered by him. Where the apes party is in a position to lead 
evidence as to the loss or damage suffered by h'm, but does not do so, he cannot 
be entitled to any relicf by way of compensation; nor can he exercise the right 
to forefeit the amounts deposited with him by the party in breach as security for 
guarantecing duc performance of his part of the contract, treating it as reasonable 
compensation. 


Appeal by Special Leave from the Judgment and Order dated the '2oth 
Decembcr, 1963 of the, Allahabad High Court, Lucknow Bench in First Civil 
Appeal No. 28 of 1954. 


Mr. Jagdish Swarup, Solicitor-General of India, (Yogeshwar Prasad, G. M. 
Koki and G. R. Chopra, Advocates, with him), for Appcllant. 


_ L. M. Singhoi, Senior Advocate (S. P. Nayar, Advocate, with him), for Respon- 
dent. 


The Judgment of the Court was delivered by 


. Shak, Ag. Q. 7.—Maula Bux—hercinaftcr called “the plaintiff’—ntered into 
a contract No. C-74 with the Government of India on goth February, 1947 ,to sup- 
ply potatocs at the Military Headquarters, Uttar Pradesh Arca, and deposited an 
amount of Rs. 10,000 as security for due performance of the contract. He entered 
into another contract with Government of India on 4th March, 1947 No. C-120 
vo supply at the same place poultry, eggs and fish for one year and deposited an 
amount of Rs. 8,500 for due performance of the contract. Clausc 8 of the contract 
ran as follows: 


“The officer sanctioning the contract may rescind his contract by notice to 
me/us in writing:— 


(Q) * k * * = 
(if) . * * = * = 
(ui) * * * * = a 


(io) If I/We decline, neglect or delay to comply with any demand or requisi- 

tion or in any other way fail to perform or observe any condition of the contract. 
sery <- * * * - O A 
(i) . ow ot * . * 
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In case of such rescission, my/our security deposit (or such portion thereof 
as the officer sanctioning the contract shall consider fit or adequate) shall stand 
forfeited ana be absolutcly at the disposal of Government, without prejudice to 
any other remedy or action that the Government may have to take * + 


In the case of such rescission, the Government snall be entitled to recover 
from me/us on demand any extra expense the Government may ke put to in 
obtaining supplies/services hereby agreed to be supplied, from elscwhere in an 
manner mentioned in clause 7 (ti) hereof, for the remainder of the period for whic. 
this contract was entered into, without prejudice to any other remedy the Govern- 
ment may have.” 


The plaintiff having made persistent default in making “ regular and full supplies” 
of the commodities agreed to be supplied, the Government of India rescinded the 
contracts—tne first on 23rd November, 1947, and the second on 2nd December, 
1947, and forfeited the amounts deposited by the plaintiff. 


The plaintiff commenced an action against the Union of India in the Court 
of the Civil Judge, Lucknow, for a decree for Rs. 20,000 being the amounts deposited 
with the Government of India for due performance of the contracts and interest 
thereon at the rate of 6 per cent. per annum. The Trial Court decreed the suit. 
The Court held that the Government of India was justificd in rescinding the contracts 
but they could not forfeit the amounts of deposit, for they had not suffered any 
logs in consequence of the default committed by the plaintiff. The High Court of 
Allahabad in appeal modified the decree, and awarded Rs. 416.25 only with interest 
at the rate of 3 cent, from the date of the suit. The plaintiff has appealed to 
this Court with Special Leave. 


The Trial Court found in decreeing the plaintiff’s suit that there was no evidence 
at all to prove what loss, if any, was suffered by the Government of India in conse- 
quence of the plaintiff's default, and on that account amounts deposited as security 
were not liable to be forfeited. In the view of the High Court, to forfeiture of a 
sum deposited by way of security for due performance of a contract, where the 
amount forfeited is not unreasonable, section 74 of the Contract Act has no appli- 
cation. The Court observed that the decision of this Court in Fatek Chand v. 
Balkishan Dass?, did not purport to overrule the previous ‘‘ trend of authorities ” 
to the effect that earnest money deposited by way of security for the due performance 
of a contract does not constitute penalty contemplated under section 74 of the Indian 
Contract Act, that even if it be held that the security deposited in the case was a 
stipulation by way of penalty, the Government was entitled to receive from the 
plaintiff reasonable compensation not exceeding that amount, whether or not actual 
damage or loss was proved to have been caused, and that even in the. absence of 
evidence to prove the actual damage or loss caused to the Government: 


“ there were circumstances in the case.which indicated that the amount of 
Rs. 10,000 in the case of potato contract and Rs. 8,500 in the case-of poultry 
contract may be taken as not exceeding the reasonable compensation fos the 
breach of contract by the plaintiff.” 


The High Court further observed that the contract was for supply of large quantities 
of potatoes, poultry and fish, which would not ordinarily be available in the market 
and “‘had to be procured in case of breach of contract everyday with great incon- 
venience,” and in the circumstances the Court “could take judicial notice of the 
fact that 1944-48 was the period when the prices were rising and it would not have 
been easy to procure the supplies at the rates contracted for.” The High Court 
concluded: * f 


ne eleeate seat taking into consideration the amount of inconvenience and 
the difficulties and the rising rate of prices, it would not be unfair if in case of 


(Se ee a re ee ny ne rag hee ge nn 
1, (1964) 1 An. W.R. (S.C) 60 : (1964) 1 M.L.J.(8.C.) 60 : (1964) 1 8.C.J. 187: (1964) 18.C.R.515. 
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such breach for the supply of such huge amounts of potatocs and poultry, we 
consider an amount of Rs. 18,500 by way of damages as being not unreasonable.” 


Under the terms ‘of the agreements the amounts deposited by the plaintiff as 

_ security for due performance of the contracts were to stand forfeited in case the 

plaintiff neglected to perform his part of the contract. The High Court observed 
that the deposits so made may be regarded as earnest money. But that vicw cannot 
be accepted. According to Earl Jowitt in “ The Dictionary of English Law” at 
page 689: “ Giving an earnest or carnest-money is a mode of signifying assent to a 
contract of sale or the like, by giving to the vendor a nominal sum (¢.g., a shilling 
as a token that the parties are in earnest or have made up their minds,” As obs 
by the Judicial Committee in Kunwar Chiranjit Singh v. Har Swarup 1: 

“Earnest money is part of the purchase price when the transaction goes forward: 
it is forfeited when the transaction falls through, by reason of the fault or 
failure of the vendee.” : ` 


In the present case the deposit was made not of a sum of money by the purchaser to 
be applicd towards part payment of the price when the contract was completed and 
till then as evidencing an intention on the of the purchaser to buy property 
or goods. Here the plaintiff had deposited the amounts claimed as security for 
guaranteeing due performance of the contracts. Such deposists cannot be regarded 
as earnest moncy. 
Section 74 of the Contract Act provides : 
“ When a contract has been broken, if a sum is named in the contract as the 
amount to be paid in case of such breach, or if the contract contains any other ` 


stipulation by way of penalty, the party complaining of the breach is entitled 
whether or not actual damage or loss is proved to nave been caused thereby, to 
receive from the party who has broken the contract reasonable compensation not 
exceeding the amount so named or, as the case may be, the penalty stipulated for. 
* * * * + w”, 


‘There is authority, no doubt coloured by the view which was taken in English cascs, 
that section 74 of the Contract Act has no application to cases of deposit for due 
performance of a contract which is stipulated to be forfeited for breach: WNatesa 
Aipar V. Padayachi? ; Singer Manufacturing Company v. Raja Prosad 3, Mani. 
Patter v. The Madras Railway Company*. But this view is no longer -good law in view 
of the judgment of this Court in Fateh Chand’s.case*, This Court observed at page 526: 
* Section 74 of the Indian Contract Act deals with the measure of damages in 
two classes of cases (i) where the contract names a sum to be paid in case of breach, 
and (ii) where the contract contains any other stipulation by way of penalty 
+ * * . The measure of damages in the case of breach of a stipulation by way 
of penalty is by section 74 reasonable compensation not exceeding the penalty 
stipulated for.” | 
The Court also observed: l 
“Tt was urged that the section deals in terms with the right to receive from 
the who has broken the contract reasonable compensation and not the right 
to forfeit what has already been received by the party aggrieved. There is 
however no warrant for the assumption made by some of the High Courts in 
India, that section 74 applies only to cases where the aggrieved party is secki 
to receive some amount on breach of contract and not to cases where upon breac 
of contract an ‘amount received under the contract is sought to be forfeited. 
In our judgment the expression ‘‘ the contract contains any other stipulation 
by way of penalty” comprehensively applies to every covenant involving a 
penalty whether it is for payment on breach of contract of money or delivery of 


i = E 
T1926) 50 M.L J. 629: ALR. 1926 (P.C.) 1. 5. (1964) 1 S.C.R. 515: (1964) 1 S.CJ. 187: 
1 TN Oe a TB: AML JA88. 1964) 1 MLJ. (S.C) 60: (1964) 1 An WR. 
s f 5.C.) 60, : 

4. 


ILR. 36 Cal. 960. 
1906 LLR. 29 Mad, 118 : 16 ML.J. 37. 
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property in future, or for forfeiture of right to money or other property already 
delivered. Duty not to enforce the penalty clause but only to award reasonable 
compensation is stuatutorily imposed upon Courts by section 74. In all casca, 
therefore, where there is a stipulation in the nature of penalty for forfeiture of 
an amount deposited pursuant to the terms of contract which expressly provides for 
forfeiture, the Court has jurisdiction to award such sum only as it considers reason- 
able, but not exceeding the amount specified in the contract as liable to forefeiture”’, 
and that, 


“ There is no ground for holding that the expression ‘ contract contains any 
other stipulation by way of penalty’ is limited to cases of stipulation in the nature 
of an agreement to pay money or deliver property on breach and does not com- 
prehend convenants under which amounts paid or property delivered under the 
contract, which by the terms of the contract expressly or by clear implication are 
liable to be forfeited.” 


Forefeiture of ecarnest-money under a contract for sale of property—movable 
or immovable—if the amount is reasonable, does not fall within section 74. That 
has been decided in several cases, Kunwar Chiranjit Singh v. Har Stoarsp1, Roshan 
Lalv. Ths Delhi Gloth and General Mills Company Ltd., Delhi? ; Muhammad Habibullah v. 
Muhammad Shafi*; Bishan Chand v. Radha Kishan Dast. These cases are casily explain- 
ed for forfeiture of a reasonable amount paid as earnest money does not amount 
to imposing a penalty. But ifforciture is of the nature of penalty, section 74 applies. 
Where er the terms of the contract the party in breach has undertaken to pay a 
sum of money or to forfeit a sum of money which he has already paid to the party 
complaining of a breach of contract, the undertaking is of the nature of a penalty. 


Counsel for the Union, however, urged that in the present case Rs. 10,000 in 


- respect of the potato contract and Rs. 8,500 in respect of the poultry contract were 


genuine pre-estimates of damages which the Union was likely to suffer as a result 
of breach of contract, and the plaintiff was not entitled to any reliefagainst forfeiture. 
Reliance in support of this contention was placed upon the expression (used in 
section 74 of the Contract Act) “ the party complaining of the breach is entitled, 
whether or pot actual damage or loss is proved to have been caused thereby, to 
receive from the party who has broken the contract reasonable compensation.” 
It is true that in every case of breach of contract the person aggrieved by the breach 
is not required to prove actual loss ordamage suffered by him before he can claim a 
decree, and the Court is competent to award reasonable compensation in case of 
breach even if no actual damage is proved to have been suffered in consequence of 
the breach of contract. But the expression “‘ whether or not actual damage or loss 
is proved to have been caused thereby ” is intended to cover different classes of 
contracts which come before the Courts. In case of breach of some contracts it 
may be impossible for the Court to assess compensation arising from breach, while 
in other cases compensation can be calculated in accordance with established rules. 
Where the Court is unable to assess the compensation, the sum named by the parties 
if it be regarded as a genuine pre-estimate may be taken into consideration as the 
measure of reasonable compensation, but not if the sum namcd is in the naure of 
a penalty. Where loss in terms of money can be determined, the party claiming 
compensation must prove the loss suffered by him. 


In the present case, it was possible for the Government of India to lead evidence 
to prove the rates at wnich potatoes, poultry, eggs anc fish were purchased by them 
when the plaintiff failed to deliver “ da teens and fully ” the quantities stipulated 
under the terms of the contracts and the contracts were terminated. They 
could have proved the rates at which they had to be purchased and also the other 
incidental chases incurred by them in procuring the goods contracted for. But 
no such attempt was made. 





` _ 
1. fi 30 M.LJ. 629: A-LR. 1926 P.C.1. 3. i397 LL.R. 41 All. 324, 
2. (1911) IL.R. 33 All. 166. 4. (1897) LL.R. 19 All. 489. 
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Counsel for the Union, however, contended that in the Trial Court the true 
position in law was not appreciated and the parties proceeded to trial on the 
estion whether the Government was entitled in the circumstances of the case to 
rfeit under clause 8 of the terms of the contracts the deposits made for securing 
due performance of the contracts. Since there was no pleading and no issue on 
the question of reasonable compensation, an opportunity should be given to the 
parties to lead evidence on this point. But with the suit out of which this appeal 
arises was tried another suit filed by the plaintiff Maula Bux against the Union for 
a decree for Rs. 53,000 odd being the price of goods supplied under the terms of 
another contract with the Government of India, In that suit the Union claimed 
that it had set off the amount due to the plaintiff amounts which the plaintiff was 
liable to pay as compensation to the Union for loss suffered because of the plaintiff’s 
failure to carry out the terms of the contracts C-74 and C-120,. TheTrial Court 
held in that case that the Union failed to prove t any loss was suffered by it in 
consequence of the default by Maula Bux to supply potatoes, poultry, eggs and fish 
as stipulated by him. Against the judgment of that Court A No. 2001 of 
1966 is filed in this Court and is decided today. The High Court of Allababad 
having confirmed the decree passed by the Trial Court, no useful pipere will be 
od by directing a fresh enquiry into the question whether the Union of India 
is entitled to recover from the plaintiff any reasonable compensation for breach of 
contracts and whether that compensation is equal to or exceeds the amounts deposi- 
ted. Evidence on that question has already been led and findings have been recor- 
ded. In dealing with the A 1 No. 2001 of 1966 we have held that the Union 
has failed to establish by evidence that any damage or loss was suffered by them 
which arose out of the default committed by the plaintiff. We decline therefore 
to afford another opportunity for leading the evidence as to the loss suffered by the 
Union on account of the failure on the part of the plaintiff to carry out the contracts - 


On the view taken by us it must be held that the High Court was in error in 
disallowing the plaintiff's case. l 

The High Court has held that the plaintiff is not entitled to any interest prior 
to the date of the suit. No argument has been advanced before us challenging that 
view. Since interest was not recoverable under any contract or usage or under 
the provisions of the Interest Act, 1838, the High Court allowed interest at the rate 
of 3 per cent. per annum on Rs, 416-25 from the date of the suit the rate of interest 
allowed on the claim decreed also d not exceed 3 per cent. per annum, 


We set aside the decree passed by the High Court and substitute the fi lowing 


- “ The union of India do pay to the plaintiff Rs. 18,500 with interest at the rate 
of 3 per cent. per annum from the date of the suit till payment.” 

The plaintiff was AEAT of breach of the contracts. Considerable inconvenience 
was caused to the Military authorities because of the failure on the part of the plaintiff 
to supply the food-stuff contracted to be supplied. Even though there is no 
evidence of the rates at which the goods were purchased, we are of the view, having 
regard to the circumstances of the case, that the fairest order is that each party do 
bear its own costs throughout. 

P.R.N. : Appeal allowed; Decree set aside and 

Sresh decree subshiuted, 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 

PRESENT :—J. G. SAAH AND K. S. Heaps, JJ. 
Commissioner of Income-tax, Madras .-. Appellant* 

y. 
RM. AR. AR. Veerappa Chettiar ... Respondent. 
Income-tax Act (XI of 1922)—Hindu undivided family—Levy and collection of 

estate duty—Levy set aside in appeal—Refund cf estate duty paid, with interest— 

Partition in the joint family—Share of interest en estate duty acciued till parti- 

tion-—Nature of—Not income but capital. 

Hindu Law—Hindu undivided family—Existence of male members, if necessary— 

Death of sole male member leaving widows—Joint family. 

A father, his son and their wives formed a joint Hindu family ing a 
large estate in Ceylon. The son died in 1934 leaving his widow and his fitter 
died in 1938 leaving as his heirs, his two widows and his son’s widow., In 
regard to estate duty proceedings in respect of the estate left by the two, the 
Privy Council ultimately set aside the entire levy. The Government of Ceylon 
deposited in Court, the estate duty which was levied and collected together with 
the interest due thereon. Under a settlement reached on 17th February, 1949, 
between the three widows and the ad son of the deceased son (the assessee 
herein) the adopted son was held entitled to a specified share. On the question of 
the liability to income-tax on the share of the assesses in the amount of interest 
paid on the estate duty which was refunded, the Department heid that the 
entire amount was taxable as income. The Tribunal, however, reversed the 
order holding that the amount of interest received by the assessee was of a 
capital nature. The High Court in reference held that the share of the assesses 
of the interest attributable to the period ending 17th February, 1947, (the date of 
disruption of the Hindu joint family), was not taxable, but that attributable 
to the period between that date and the date of payment by the Ceylon Gov- 
ernment was taxable. The revenue appealed. 


Held, that the share received by the assessee was a share in the capital of 
the family. The share in the joint family property which included interest on 
the estate duty which accrued prior to the partition was rightly held by the 
liigh Court to be not of the nature of the revenue and accordingly not 
taxable. 


It is not predicated of a Hindu joint family that there must be a male 
member in existence. Even after the death of the sole male member so long 
as the property whicdè was originally of the joint Hindu family remains in 
the hands of the widows of the members of the family and is not divided 
emong them, the joint family continues. 

On facts: After the death of the father, the property was heid by the three 
widows as members of the Hindu undivided family which came to an end only on 
17th February, 1947. Payment of the estate duty was doubtless made out of the 
joint family fund and the interest which accrued due also acquired the character 
of the joint family property when received. On the severance of the joint 
status, the assessee became entitled to a share in the family estate. The amount 

' of interest on the estate duty accrued as income to the joint family but it was 
income of the joint family and not of the individual members. But when a 
share out of estate which included the interest on estate duty was received by 
the assessee it had not the character of income. Once the income was received: 

at LN e 

* C. A. No. 2315 of 1966. ; 4th December, 1969. 
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by the joint family the amount lost its character as income: it became merged 
with the joint family assets and became capital of the family. 


No opinion was expressed on the correctness of the finding of the High 
Court that interest accrued due after the date of partition must be regarded 
as income to the extent of the share of each of the members of the family., 


] from ths Judgrrent and Order, dated the 25th August, 1965, of the Madras 
High Court in Tax Cass No. 216 of 1962 (Reference No. 121 of 1962). 
. Sukumar Mitra, Senior Advocate, (R. N. Sachthey, Advocate, with him), for 
Appellant. : 
T. A. Ramachandran, Advocate, for Respondent. 


The Judgment of the Court was delivered’ by 

Shah J.—Arunachalam Chettiar—who will hereinafter be called “A, 
Senior” had three wives—Valami Achi, Lakshmi Achi and Nachiar Achi. By 
Valami Achi he had a son who was also called Aronachalam—we will call him 
“ A, Junior”. A. Junior married Umayal Achi. A. Senior, A. Junior and the wives of 
the two members formed a joint Hindu family, possessing a large estatein Ceylon. 
A Junior died on 9th July, 1934. A, Senior died on 23rd February, 1938, 
leaving him surviving his two wives Lakshmi Achi and Nachiar Achi and his 
son’s widow Umayal Achi. The Revenue authorities in Ceylon levied 
Rs. 2,21,743 as estate duty in respect of the estate of A, Junior and 
Rs. 6,33,601.76 in respect of the estate of A ‘Senior. ‘The levy was challenged 
by the three widows and, the dispute was carried ta the Judicial Committee of the 
Privy Council. The Board set aside the entire levy. In 1957, the Government of 
Ceylon deposited in Court the duty which was levied together with Rs. 7,97,072 
as interest due from the date on which the estate duty was collected. 

After the death of A Senior, there were disputes between the three widows 
Lakshmi Achi, Nachiar Achi and Umayal Achi, and each widow adopted a son 
to her deceased husband. A suit for partition of the joint family property was 
then filed in the Civil Court at Devakotai. Under a settlement reached on 17th 
February, 1949, between the three widows and the adopted son of A. Junion 
Ae ele eee a eset) Oe eae Cote i 
in estate. 


This appeal relates to the liability to income-tax on the share of the asseasee 
in the amount of interest paid on the estate duty which was refunded by the 
Ceylon Dowertiment after the Judicial Comittee ect aside: the, order levying: the 
esuate duty. 


The Income-tax Officer, Karaikudi, brought to tax the assessee’s share of the 
amount of interest received from the Ceylon Government on the estate duty. The 
Income-tax Officer rejected the contention of the assesses that the receipt was of a 
oe ee ee 


The Tribunal referred the following question to the High Court of Madras 


under section 66 (1) of the Income-tax Act, 1922; 
“ Whether the sum of Rs 1,20,830 or any part thereof is assessable to tax?” 


The High Court was of the opinion that the assessece’s share in the interest 
attributable to the period ending 17h February, 1947, was not taxable, but the 
share attributable to the period between that date and the date of payment by 
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the Ceylon Government was taxable. Against that decision, with certificate 
granted by the High Court the Commissioner of Income-tax has appealed to this 
Court. The assessee has not appealed against the opinion insofar as it was held 
that the receipt to the extent to which it related to a period subsequent to 17th 
February, 1947, is taxable. In the view of the High Court the amounts paid as 
estate duty must be deemed in law to have come from the joint family estate 
and on severance of the joint family status in February, 1947, each adopted son 
received his share in the estate then existing as capital. Counsel for the Revenue 
contended that the High Court erred in holding that the assessee’s share in the 
amount of interest received from the Ceylon Government was of the nature of 
capital. Counsel submitted that the character of the receipt which was revenue 
when received by the joint family, could not be altered when it was divided 
between the members of the family. Counsel also contended that this Court has 
held that the share in the amount of interest on estate duty received by the son 
adopted by Nachiar Achi was Hable to be taxed as income: RM. AR. AR. RM. 
Ak. AR. Ramanathan Chettiar v. Commissioner of Income-tax, Madras!» But 
that case has no relevance here, for the only argument advanced before the 
Tribunal and the High Court in that case was that the receipt was of a casual 
and non-recurring nature and was on that account exempt from tax under section 
4 (3) (vii) of the Income-tax Act. This Court negatived the contention. The 
Court declined to consider the argument advanced at the Bar that the share 
allotted to thé adopted son of Nachiar Achi being a share in the estate of A. 
Senior was of the nature of capital, because the question did not arise out of the 
order made by the Income-tax Appellate Tribunal and was not made the subject- 
matter of the reference. In RM. AR. AR. RM. AR. AR. Ramanathan 
Chettiar’s case1, the question argued before the High Court in this case was not 
raised before the Income-tax Appellate Tribunal and was not decided. 

After the death of A, Senior the property was held by the three widows as 
members of the Hindu undivided family.. It is not predicated of a Hindu joint 
family that there must be a male member in existence. Even after the death of 
the sole male memben, so long as the property which was originally of the joint 
Hindu family remaing in the hands of the widows of the members of the family 
and ig not divided among them, the joint family continues. Payment of the 
estate duty was doubtkes made out of the joint family fund and the interest 
which accrued due, also acquired the character of joint family property 
when received. The joint family status came to an end only on 17th February, 
1947. On the severance of the joint status the assesses became entitled to a share. 
in the family estate. The amount of interest on the estate duty accrued as 
income to the joint family but it was income of the joint family and not of the 
iodividual members. But when a share out of the estate which included the 
interest on estate duty was received by the assessee it had not the character of 
income. Once the income was received by the joint family, the amount lost its 
character of income; it became merged with the joint family assets and became 
the capital of the family. The share received by the assessee was therefore a 
share in the capital of the family. The share in the joint family property which 
included interest on the estate duty which accrued oe to 17th February, 1947, 
was rightly held by the High Court to be not the nature of revenue and 
accordingly not taxable. 

We express no opinion on the correctness of the finding of the High Court 
that the interest accrued due after 17th February, 1947, must be regarded as 
income to the extent of the share of each of the members of the family. 

The appeal fails and is dismissed with costs. ` 

V. S. Appeal dismissed. 


. (S.C.) 149 : (1967) 1 S.C J. 657 : (19673 
188 S.C. 637. 


(1967) 63 I.T.R. E S ISCR M 3 es idee 


1. A LJ 
965: (1967) 1 An.W.R. (SC.) 149: (1967) 1 1LTJ. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


(in forma pauperis). 
Present :—J. C. SEAH, K. S. HEGDE AND A. N. Grover, JJ. 
Punithavalli Ammal ... Appellant * 
7. 
Ramalingam (minor) and another ... Respondents. 


Hindu Succession Act (XXX of 1956), sections 14 (1) and 4 (t}—Hindu widow making 
PENE O the coming into force of the Act—If divested of right conferred by 
section 


The full ownership conferred on a Hindu widow under section 14 (1) of the 
Hindu Succession Act is not defeasible by any adoption made by her to her coer 
od husband after the Hindu Suocession Act came into force. 


It is undisputed that the fiction of an adoption relating back to the date of death 
of the adoptive father is based on Hindu Law texts or rule at any any rate it is 
based on interpretation of Hindu Law. Therefore by virtuo of section 4 (1) of 
the Act that rule ceased to have effect from the date the Act came into force in so 
far as it conflicts with the rights conferred on a Hindu female under section 14 (1). 


From a plain reading of section 14 (1), it is clear that the estate taken by a Hindu 
female under that provision is an absolute one and is not defeasible under any 
circumstances. The ambit OF ATES patate Cannot DOUD Any tae cule or ater: 
pretation of Hindu Law. 


Yamunabail v. Ram Maharaj Siraskar Maharaj, A.LR. 1969 Bom. 463, Approv- 


Appeal from the Judgment and Decree, dated the 3rd September, 1963 of the 
Madras High Court in Second Appeal No. 1021 of 1960. 


B. Datta, Advocate and M/s. J. B. Dadachanji & Co., Advocates, for the Appel- 


M. AN: K. N. Balasubramanian and Miss Lily Thomas, Advocates, for 
Respondent No. k 

Tho Tadewiont of the Court was delivered by 

Hegde, J-——The question for decision in this appeal by certificate is whether the 
full ownership conferred on a Hindu female under seca 4 (1) of the Hindu Succes- 
sion Act (to be hereinafter referred to as the Act) is defeasible by the adoption made 
by her to her deceased husband after the Act came into force. 


Tho facts relevant for the purpose of deciding that question of law may now be 
stated. One Somasundara Udayar of Foongavur Village in Tanjavoor District 
died prior to 1937 leaving behind him his widow Sellathachi and two daughters, 
Kuppaimal and Punithavalli Ammal. Tho properties left behind by the deceased 
‘were inherited by his widow and they were in her possession when the Act came into 
forco on 17th June, 1956. By virtue of section 14 (1) of the Act Sellathachi became 
the full owner of the properties inherited by her from her husband. On 13th July, 
$956, she adopted the plaintiff—Ist respondent in this appeal. Thereafter on 19th 
June, 1957, she settled 9 acres 16 cents. of land and share`in a house inherited 
by her from her husband on her daughter Punithavalli Ammal the appellant in this 
appeal. Tho validity of this settlement deod was challenged by means of a suit by 
the adopted son even during the life time of Sellathachi. The settlor who was im- 

leaded as the 1st defendant to the action died soon after the institution of the suit. 
arious contentions were raised in defence but it is unnecessary to go into them. 
The trial Court dismissed the suit on the ground that in view of section 14 (1). 
gollathachi was the full owner of the properties inherited by her from her husband 


* CA, No. 139 of 1967. 4th March, 1970. 
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and hence the adopted son cannot impugn the alienation made by her. This decision 
was uphold in appeal but in second appeal a division bench of the High Court of 
Madras reversed that decision holding that the adoption of the plaintiff must be 
deemed to relate back to the date of the death of Somasundara Udayar and there- 
fore Sellathachi was incompetent to make the impugned alienation . The correct- 

ness of this finding is in issue in this appeal. . 


According to Hindu law texts as interpreted by Courts, on adoption by a Hindu 
widow, theadopted son acquires all the rights ofan aurasa son and those rights relate 
back to the date of the death of the adoptive father—See Shrinivas Krishnarao Kango 
vy. Narayan Devji Kango and others’. Hence the estate held by a widow was a 
defeasible estate. The same is the case with a person possessing title defeasible 
on adoption ; not only his title but also the title: of all persons claiming under 
him will be extinguished on adoption—Seo Krishnamurthi Vasudeorao Deshpande v. 
Dhruwaraj*. In fact under the Banaras School of Mitakshara rule where a male 
coparcener is not entitled to alienate even for value his undivided interest in the co- 
parcenary property without the consent of the other coparceners, the alienation effect- 
ed by a sole surviving male coparcener can be successfully challenged by a person 
adopted subsequent to the alienation. The fiction of relation back has been given 
full effect by Courts and consequences spelled out as if the fiction is a fact. The adopt- 
ed son is deemed for all practical purposes, subject to some minor exceptions, to 
have been born as an aurasa son on the date his adoptive father died. Admittedly 
but for the relevant provisions in the Act the settlement in favour of the appellant 
could have afforded no basis for resisting the claim of the adopted son. Therefore 
we have to see whether the provisions of the Act have effected any change in the law 
as regards the fiction referred to. Section 4 (1) of the Act provides : 

‘* Save as otherwise expressly provided in this Act,— 

@ any text, rule or interpretation of Hindu law or any custom or usage as 
part of that law in force immediately before the commencement of this Act shall 
ree to have effect with respect to any matter for which provision is made in this 

ct 

(5) any other law in force immediately before the commencement If this Act 
shall cease to apply to Hindus in so far as it is inconsistent with any of the provisions 
contained in this Act.” 

It is undisputed that the fiction of relation back in the case of adoption under 
Hindu law is based on Hindu law texts or rule or at any rate it is based on interpreta- 
tion of Hindu Law. Therefore that rule ceased to havo effect from the date the Act 
camo into force with respect to any matter for which provision is made under the 
Act. Hence we have to see whether the matter dealt with under section 14 (1) 
impinges on the rule of adoption relating back to the date of death of the adoptive 
father. 


Adoption is a mode of affiliation which confers a right of inheritance under 
Hindu law. Under that law a widow in the abscnce of any preferential heir 
succeeded to the estate of her deceased husband but she took only an estate known 
as widow’s estate. After her death the property devolved on the nearest reversioner 
of her husband. Section 14 (1) of the Act made an important departure in that 
respect. That section provides: 
“ Any property possessed by a female Hindu whether acquired before or after 
the commencement of this Act, shall be held by her as full owner thereof and 
not as a limited owner.’ 


The explanation to the section is not necessary for our present purpose. It 
was conceded at the bar that Sellathachi was in ion of the property in dispute 
on the date the Act came into force. By virtue of the aforesaid provision, she became 


1, (1955) 1 S.CR.1: S.C.J. 408 : 2. S.CR. 813. 
i R (1954) (1954) (1960) 





72 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT) [1970 


the full owner of the property on that date. From a plain reading of section 14 (1) 
it is clear that the estate taken by a Hindu female under that provision is an absolute 
one and is not defeasible under any circumstance. The ambit of that estate cannot 
be cut by any text, rule or interpretation of Hindu law. The presumption of conti- 
nuity of law is only a rule of interpretation. That presumption is inoperative if the 
language of the concerned statutory provision is plain and unambiguous. The fiction 
mentioned earlier is abrogated to the extent it conflicts with the rights conferred on a 
Hindu female under section 14 (1) of the Act. In Sukhram and another y. Gauri 
Shanker and another*, this Court held that though a male member of a Hindu family 
governed by the Banaras School of Hindu Law is subject to restrictions qua alienation 
SNe Tinere in ee Cily Deepens Gal ay ow acquiring an interest in that 
property by virtue of Hindu Succession Act is not subject to any such restrictions. 
This Court held in S. S. Munna Lal v. S.S. Rajkumar and others*, that by virtue of 
section 4 of the Act the Legislature abrogated the rules of Hindu jaw on all matters 
in respect of which there is an express provision inthe Act. In our opinion the ri 
conferred on a Hindu female under soction 14 (1) of tho Act are not restri 
limited by any rule of Hindu law. The section plainly says that the property pone 
ed by a Hindu female on the date the Act came into force whether acquired before 
or the commencement of the Act shall be held by her as full ‘owner thereof. 
That provision makes a clear departure from the Hindu law texts or rules. Those 
texts or rules cannot be used for circumventing the plain intendment of the provision. 


_ _ In our judgment the learned Judges of the Madras High Court were not right in 
limiting the scope of section 14 (1) by taking the aid of the fiction mentioned earlier. 
That in our opinion is wholly impermissible. On the point under consideration 
the decision of the Bombay High Court in Yanumabal and another v. Ram Makaraj 
Skreedhar Makaraj and another*, lays down the law correctly. 


In the result we allow this appeal and set aside the decree and judgment of the 
High Court and restore that of the trial Court but in the circumstances of the case 
we make no order as to costs. The Ist respondent will pay the Court-fee peeve 
by the appellant in this appeal. 

V.K. ea _ Appeal allowed. 

THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present.:—J.M. SeeLaT, G.A. Vamiatoraam arm P. Jacanmonan Reppy, JJ. 
Mj. Wastes ats Muge Cos, Ltd. i .. Appellani* 


The Western India Match Co., Workers Union and others .. Respondents. 
E ee A A ee) ee a ee 

—LGonversion inio industrial dispute by espousal by a umon—Conditions precedent—Con- 

arnel vorken if should have boon & namber mhin the aiir Of ection decent Pior Of 

Bl aay SAAd eiit tues ga r A E 

“* At any tims meaning of- refusing to refer a dispute—If- can reconsider 

tts decision—Tints limt. 

For an individual dispute being converted into an industrial dispute as a result 
of its being espoused by a union, it is not necessary that the concerned workman 
should have been a member of such union at the time when the cause of such dis- 
pute arose. If it is insisted that the concerned workrnan must be a member of the 
union at the date of his dismissal, the result would be that if at that period of time 
there is no union in that particular industry and it comes into existence later on, 
then the dismissal of such a workman can never be an industrial dispute although the 

The 


other workman have a community of interest in the matter of his dismissal. 





1. erra ie 28.CI.122. 3. ALR. 19 Bom. 463. 
2, (1962) 3 SCR. Supp.) 4 


* CA. No. 1914 of 1968. Sth January, 1970. 
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only condition for an individual dispute turning into an industrial dispute as laid 
down in the case at Dimakuchi Tea Estate, 1958 S.C.R. 115, is the necessity of a - 
community of interest and not whether the concerned workman was or was not 
a member of the union at the time of his dismissal. The parties to the reference 
being the employer and his employees, the test must necessarily `be whether the 
dispute referred to adjudication is one in which the workmen or a substantial 
section of them have a direct and substantial interest even tho such a dispute 
relates to a single workman. It must follow that the existence of such an interest, 
evidenced by the espousal by them of the cause, must be at the date when the 
reference is made and not necessarily at the date when the cause occurs. 


The argument, therefore that the reference in the present case was not com- 
petent on the ground that the concerned workman was not a member of the union 
at the date when the cause giving rise to the dispute arose, and that therefore, the 
union could not have espoused the dispute to convert it into an industrial dispute 
is not correct and cannot be upheld. 


From the words used in section 4 (Å) of the U.P. Industrial Disputes Act there 
can be no doubt that the Legislature left the question of making or refusing to 
make a reference for adjudication to the discretion of the Government. But the 
discretion is neither uniettered or arbi for the section clearly provides that 
there must cixst an industrial dispute as defined by the Act or such a dispute must 
be apprehended when the Government decides to refer it for adjudication. No 
reference can thus be made unless at the time when the Government decides to 
make it an industrial dispute between the employer and his employees either 
exists or is apprehended. Therefore, the expression ‘‘ at any time’? in section 
4 (k) though seemingly without any limits, is governed by the context in which 
it appears, Ordinarily, the question of making a reference would arise after con- 
ciliation proceedings have been gone through. But the Government need not 
wait until such a procedure has been completed in an urgent case. 


There is a considerable body of judicial opinion according to which so long as an . 
industrial dispute exists or is apprehended and the Government is of the opinion 
that it is so, the fact that it earlier refused to exercise its power does not pre- 
clude it from exercising it at a later stage. Tai tive view, the tere Ince that these 
PEA RANEE PEE ey elt Pena stl a Ao er oa ee 
led to believe that there would be no reference and acts upon such belief does not 
affect the jurisdiction of the Government to make the reference. 


It is true that where a Government reconsiders its previous decision and decides 
to make the reference such a decision might cause inconvenience to the employer 
because the employer in the meantime might have acted on the belief that there 
would be no proceedings by way of adjudication of the dispute. Such a considera- 
tion would be taken into account by the Government whenever, in exercise of its 
discretion, it decides to reopen its previous decision-as also the time which ela 
between its earlier decision and the date when it decides to reconsider it. ese 
arc matters which the Government would have to take into account while decid- 
ing whether it should reopen its former decision in the interest of justice and indus- 
trial peace but have nothing to do with the jurisdiction under section 4 (k). Whe- 
ther the intervening period may be short or long would necessarily d d upon 
the facts and circumstances of each case and therefore, in construing the expres- ~~ 
sion at any time, in section 4 (k) it would be impossible to lay down any limits to it. 


In the present case though nearly four years had gone by since the earlier deci- 
sion not to make the reference if the Government was satisfied that its earlier deci- 
sion had been arrived at on a misapprehension of facts and therefore, required 
reconsideration, neither its decision to do so nor its determination to make the 
reference can be challenged on the ground of want of power. 


Appeal by Special Leave from yoy RER and Order dated the reth March, 
1968 of the bad High Court-in Special Appeal No. gor of 1966. 
8—10 3 
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C.K. Daphtary, Senior Advocate, (R.N. Bannerjes and P.N. Tiwari. Advocates, and 
O.C. Mathur, Advocate of Messrs, FB. Dadachani & Co., with him), for Appellant, 


S. C. Agarwala and R.K. Garg, Advocates of Messrs. Ramamwrihi & Co., and 
Miss. S. Chakravarty, Advocate, for Respondents Nos. 1 and 3. 

The Judgment of the Court was delivered by 

Shelat, F7.—On Y, 1956, the appellant-company appointed respondent g 
dis teresa ce probacion bea peed otis cuca On S af tha that period the 
probationary period was extended from time to time and ultimately respondent 3 
was transferred to the labour office of the company. On 2gth May, 1957, while 
ee ee ee eee the company terminated his 
service. The matter was a respondent 1 before the Regional 
Conciliation Officer, Bareilly, w. the case as Case No. 83-B of 1957. 
For the reasons hereinafter stated, OS eal ting Ga see ee See 
Government declined to make a reference for adjudication under the U.P. Industrial 
ris tee Act, 1947 (heremafter called the Act). On the said refusal, respondent 

a writ petition in the High Court for a mandamus. ‘The High Court 
the petition on the ground that the decision of the State Government to refer or not 
to refer a dispute for adjudication was a matter of its discretion. By about the end 
of 1962, the respondent-union made further representation to the State Government 
and by its order dated 28th August, 1963, the Government made a reference of the 
dispute regarding the said termination the service of respondent g3 to the Labour 
Court for adjudication, By its order dated 22nd March, Marei, 15: the Labour Court 
rejected the reference on the ground that there was no ind el te and there- 
fore, the reference was not maintainable. Respondents 1 to reupon. ala a a 
writ petition in the High Court which was ies bya ‘cared Sin Single Ju 

Bepe rig e an E E TA was Thi 


appeal, Special Leave, is directed against the order of Court dismissing 
the a t-company’s writ petition. 


Counsel for the appellant-company, in support of the appn arp the follow- 

ing points: (1) Was it possible for the respondent-union to validly espouse the 

cause of ay gt ess 3 when he was not a member at the date hee service was 

aie ce Even if it was, was there in fact an ee a 

on 4 (of into an industrial dispute? (2) Do the words ‘‘ at an ’ in sec- 

ten (k) of the Act have any limitations, or can the Coren pat ba a dispute for 

fudication after the lapee of about six years, as in this case, after the accrual of the 

mee cause of the dispute? (3) In what circumstances can the Government refer 
such a dispute for adjudication ate it has once refused to do so? 


The definition of ‘ industrial te’ in section 2 (1) of the Act is in the same 
language as that in section 2 (k) of the Industrial Disputes Act, 1947. The expres- 
sion ‘ industrial dispute ’, therefore, must bear the same meaning es it is assigned to 
that expression in e Central Act. It is now well-settled by a long series of decisions 
that antwittintancing the wide of the definition in section 2 (k) of the 
Central Act, the dispute contemplated there is not an individual dispute but one 
involving a substantial number of workmen. However, a dispute, though originally 
an individual dispute, ee dispute if it were to be espoused and 
made a common cause by workmen as a or by a considerable section of them. 
Section 4 (k) of the Act, therefore, must be Toe the Government to make 
a reference of such a dispute only for adfudication.: t provides that where the State 
Government is of opinion that any industrial dispute exists or is apprehended, it may, 
at any order in writing, refer the dispute for adjudication to a labour Court or 
to a aana dspecding depending upon whether matter of the industrial dispute falls 
under one or the other schedule to the Act. 


The first question that falls for determination is whether where a dispute is 
originally an individual dispute but becomes an industrial one as a result of its 
being a union or a substantial number of workmen, the concerned 
workman should have been the member of such union at the time when the cause 
of such dispute arises, It appears that at one time there-was a conflict of judicial 
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opinion on this question. Some of the High Courts took the view that in order that 
an individual dispute may be converted into an industrial dispute on, as aforsaid, 
its being used by a substantial number of workmen, the concerned workman must 
beam eae of the uaan Ai the Uae oF the aberial: af the cause of the alispate: 
‘Thus, in Padarthy Ratnam @& Co. v. Industrial Tribunal1, the High Court of Andhra 
Pradesh held that a dispute simpliciter between an emplo and a workman mi 
develop into an industrial dispute if the cause is a union of which he sa 
member, and that the membership of the union w oe wo give it the jurisdiction 
to espouse his cause must be anterior to the date of the dismissal and not subse- 
uent to it, A similar view was also taken by the High Courts of Kerala and Punjab. 
Shamsuddin v. State of Kerala*, and Khadi Gramodyog Bhawan Workers’ Union v. 
. Krishnamurthy, Industrial Tribunal*]. In a later decision, however, the High Court 
of Punjab ap to bave taken a contrary view. In Muller @ Phipps (India) (P.) 
Lid. v. Their loyees’ Union‘, the dispute related to the retrenchment of a workman 
and the failure of the employer to re-employ him in spite of its having re-em ay 
two other employees out of there turn as against the turn of the concerned wo! 
‘The High Court rejected the employer’s contention that the espousal of the union was 
mot valid as it was made after the retrenched workman had ceased on his being retren- 
ched to be a member of the union on the ground that if that contention were to be 
upheld it would mean that no union can ever espouse the cause of a retrenched work- 
man. In Workmenv. Jamadoba Colliery of Tata Iron and Stes! Co. Ltd., the union which 
espoused the cause of the workman came into existence after his dismissal . The 
‘workman ‘naturally became its member after his dismissal. The h Court dis- 
agreed with the Tribunal, which had rejected the reference, and held that even if, 
on the date of the dismissal of a workman, the dispute was an individual ute, it 
may under some circumstances become an industrial dispute on the date of the refer- 
ence and that the validity of the reference bas to be ju on the facts as they stand 
on the date of the reference and not at the date of the di . Therefore, even if 
there was no union at the date of the workman’s dismissal to espouse his cause, if 
such a union comes into existence before the reference and the dismissed workman 
becomes its member and the union thereupon espouses his cause that would be 
sufficient. It also held that there was no principle in support of the view that the 
anion must be in existence at the time of the dismissal. 


After the decision by this Court in Workmnsn v. Management o Dimakucht Tea 
Estats’, there can be no doubt that though the words “‘any person ” in the definition 
of an industrial dispute in section 2 (k) of the Central Act are very wide and would on 
a mere literal interpretation include a dispute relating to any person, considering 
the scheme and the objects of the Act all utes are not industrial disputes and that 

ispute becomes an industrial dispute where the person in respect of whom it is 

is one in whose employment, non-employment, terms of employment or 
conditions of labour the ‘parties to the dispute have a direct or substantial interest. 
The question, therefore, which would arise in cases where the existence of the indus- 
ie dispute is oe , is whether there was between the parties to the reference 

, the employer an is workmen, an industrial dispute. e parties to the indus- 
‘cial dispute are apnea the parties to the reference, and therefore, the dispute must 
be an industrial dispute between such parties. It follows, therefore, that though a 
dispute may initially be an individual dispute, the workmen may make that dispute 
as their own, that is to say, espouse it on the ground that they have a community of 
interest and are directly and substantially interested in the employment, non-employ- 
ment, or conditions of work of the concerned workman. This premise pre-supposes 
that though at the date when the cause of the dispute arises that dispute i is an indivi- 
dual dispute, such a dispute can become an industrial ute if it is espoused by the 
workmen or a substantial section of them after the cause pee é.g., dismissal, 
has taken place. It may be that at the date of such dismissal there is no union or 





1. (1958) M.LJ. (Cri. i 840 : (1958) va LLJ. 4, (1967) Z L.LJ. 222. 

290: (1958) An.L.T.776 : (1958) 2 An. W.R. 421. 5. (1957) 2 LLJ. 663. 
2. (1961) 1 LLJ. WT. 6. (1958) S.C.R. 1156 : (1958) S.C.J. 637. 
3. 1967 Punj. 173 
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that the workmen are not sufficiently organised to take up the cause of the concerned 
workman and no espousal for that or any other reason takes place at the time when 
such cause occurs. But that cannot mean that because there was no such union 
in existence on that date, the dispute cannot become an industrial one if it is taken 
up later on by the union or by a substantial section of the workmen. Ifit is insisted 
that the concerned workman must be member a ofthe union at the date of his dismissal 
the result would be that if at that period of time there is no union in that particular 
industry and it comes into existence later on then the dismissal of such a workman 
can never be an industrial dispute although the other workmen have a comunnity of 
interest in the matter of his dismissal and the cause for which or the manner in which 
his dismissal is brought about directly and substantially affects the other workmen. 
The only condition for an individ ispute turning into an industrial dispute, as 
laid down im the case of Dimakuchi Tea 1, is the necessity of a community. of 
interest and not whether the concerned workman was or was not a member of the 
union at the time of his dismissal. The ies to the reference being the employer 
and his employees, the test must n y be whether the dispute referred to adjudi- 
cation is one in which the workmen or a substantial section of them have a direct and 

tial interest even though such a dispute relates to a single workman. It 
must follow that the existence of such an interest, evidenced by the espousal by them 
of the cause, must be at the date when the reference is made and not necessarily at 
the date when the cause occurs, otherwise, as aforesaid, in some cases a dispute which 
was originally an imdividual one cannot become an industrial dispute, Further, 
the community of interest does not depend on whether the concerned workman was 
a member or not at the date when the cause occurred, for, without his being a mem- 
ber the dispute may be such that other workmen by having a common interest therein 
would be justified in taking up the dispute as this own and espousing it, 


Any controversy on the question as to whether it is necessary for a concerned 
workman to be a member of the union which has used his cause at the time when 
that cause arose has been finally set at rest by the decision in Bombay Union of Journa- 
lists v. The ‘‘Hindw’ Bombay*, where this Court laid down that the test whether an 
individval dispute got.converted into an industrial dispute depended on whether at 
the date of the. reference the dispute was taken up and supported by the union of 
workmen of the. employer vines whom the dispute was raised by an individual 
workmar or by-an a jable number of such workmen. [See also Workmen v. 
A4|s. Dhar. Pr 3, and Workmen of Indian Express (P.) Lid. v. The Manage- 
ment*}, The ent, therefore, that the reference m this case was not competent 
on the ground that the concerned workman was not a member of the union at the 
date when the cause giving rise to the dispute arose, and that therefore, the union 
could not have espoused the dispute to convert it into an industrial dispute is not 
correct and cannot be upheld. 


The next question is whether the expression ‘‘ at any time ” im section 4 (A) 
means what its literal meaning connotes, or whether in the context in which it is 
used it has any limitations. unsel for the company argued that the concerned 
workman was admittedly not a member of the respondent-union in the beginning of 
1959 when the State Government refused to make the reference, that he became a 
member of the ndent-union in July, 1962, that it was thereafter that the respon- 
dent-union revived the said dispute which had ceased to be alive after the Govern- 
ment’s said refusal and that it was at the instance of the union that the Government 
later on changed its mind and in August, 1963, agreed to make the reference. The 
contention was that the Government, having once declined to refer the dispute, 
could not change its mind after a lapse of nearly six years after the dispute arose and 
that though the expression ‘‘ at any time” does not apparently signify any limit, 
it must be construed to mean that ance the Government had refused to make the 
reference after considering the matter and the employer thereupon had been led to 


1962) 2 S.C_J. 107 : (1962) 3 S.C.R. 893. 455 : A.LR. 1970 


1, (1958) $.C.R. 1156: (1958) S.C.J. 637. 4. (1969) 1 T oe : (197%) 18.C3. 
2 cL. . 
3. 3 S.C.R. 394 : (1965) 2 8.C.J. 818. 
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believe that the dispute was not to be agitated in a Tribunal and had co ently 
made his own arrangement, the Government cannot, on a further agitation by the 
union, take a somersault and decide to refer it for adjudication. It was ed that 
if it were so, it would mean that a workman, who after termination of his service, 
has already obtained another employment, can still go to the union, become its 
_ member and ask the union to agitate the dispute by espousing it. Such an action, 
if permitted, would cause dislocation in the industry as when the employer has in the 
meantime made his own ent by appointing a substitute in place of the dis- 
missed workman on finding that the latter had y found other employment. 
The Legislature, the argument, proceeded, could not, therefore, have used the words 
“at any time ” to mean after any Jength of time. i 

From the words used in section 4 (k) of the Act there can be no doubt that the 

islature has left the question of ing or refusing to make a reference for adjudi- 
cation to the discretion of the Government. But the discretion is neither unfettered 
nor arbitrary for the section clearly provides that there must exist an industrial dis- 
pute as defined by the Act or such a dispute must be apprehended when the Govern- 
ment decides to refer it for adjudication. No reference thus can be made unless 
at the time when the Government decides to make it an industrial dispute between 
the employer and his Cre ee See exists ai is apprehended. ercfore, the 
expression ‘‘ at any time ”’, thoug ae y without any limits, is governed by the 
context in which M appears. Ordinarily, the question of making a reference would 
arise after conciliation proceedings have been gone through and the Conciliation 
Officer has made a failure report, But the Government need not wait until such 
a procedure has been completed. In an urgent case, it can ‘‘at any time,” i.e., 
even when such proceedings have not begun or are still pending, decide to refer 
the dispute for adjudication. The expression “‘at any time ” thus takes in such 
cases as where the Government decides to make a reference without waiting for 
conciliation proceedings to begin or to be completed. As already stated, the 

ion ‘f at any time ” in the context in which it is used postulates that a reference 
can only be made if an industrial dispute exists or is apprehended. No reference 
is contemplated by the section when the dispute is not an industrial dispute, or 
even if it is so, it no longer exists or is not apprehended, for instance, where it is 
already adjudicated or in respect of which there is an agreement or a settlement 
between the parties or where the industry in question is no longer in existence. 

In the State of Madras v. C. P. Sarathy}, this-Court held on construction of 
section 10 (1) of the Central Act that the function of the appropriate Government 
thereunder is an administrative function. It was so held presumably because the 
Government cannot go into the merits of the dispute, its function being only to 
refer such a dispute for adjudication so that the industrial relations between the 
employer and his emplo may not continue to remain disturbed and the dispute 
may be resolved through a judicial process as speedily as possible. In the light 
of the nature of the function of the Government and the object for which the power 
is conferred on it, it would be difficult to hold that once the Government has refused 
to refer, it cannot change its mind on a reconsideration of the matter either because 
new facts have come to light or because it had misunderstood the existing facts or 
for any other relevant consideration and decide to make the reference. But where 


it reconsidera its earlier decision it can make the reference only if the dispute is” 
an industrial one and either exists at that stage or is apprehended and the reference 
it makes must be with to that and no other industrial dispute. [Gf. Sindhu 


Resettlement Corporation . v. Industrial Tribunal? | Such a view has been taken 
the High Courts of Andhra Pradesh, Madras, Allahabad, Rajasthan, Punjab and 

ya Pradesh. [See Gurumurthi, G. v. Ramulu, K.*, Vasudeva Rao v. State of 
Mysore’, indi Victory Transport Co., (P.) Ltd. v. State of Punjab®, Champion 
Cycle Industries v. State of U.P.", Goodyear (India) Lid., Jaipur v. Industrial Tribunal”, 





1. (1953) S.C.J. 39 : (1953) 1 MLJ.212:° 4 (1 2 LLJ. 717. 
(1953) S.C.R. 334 at 346. 3. (1 1 LLJ. 644, 
2 re 1 LLJ, 834, 839. 6. (1964) 1 LLJ. 724. 
3. (1958) 1 L.L.J. 20: (1957) 2 An.W.R. 335, qe 2 LLJ. 682, 
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and Rewa Coal Fields Lid. v. Industrial Tribunal, Jabalpur]!. The reason given in 
these decisions is that the function of the Government either under section 10 9 
of the Central Act or a similar provision in a State Act being administrative, princip 
such as res judicata applicable to judicial Acts do not apply and such a principle 
cannot be imported for consideration when the Government first refuses to refer 
and later changes its mind. In fact when the Government refuses to make a refer- 
ence it does not exercise its ; on the other hand it refuses to exercise its power 
and it is only when it decides to refer that it exercise its power. Co ently, 
the power to refer cannot be said to have been exhausted when it has declined to 
make a reference at an earlier stage. There is thus a considerable body of judicial 
opinion according to which so long as an industrial dispute exists or is a ded 
and the Government is of the opinion that it is so, the that it had earlier refused 
to exercise its power does not preclude it from exercising it at a later stage. In 
this view, the mere fact that there has been a lapse of time or that a party to the 
dispute was, by the earlier refusal, led to believe that there would be no reference and 
acts upon such belief, does not affect the jurisdiction of the Government to make 
the reference. 


It appears that there was a controversy before the High Court whether there 
was at all any espousal of the dispute by the respondent-union, and if there was, at 
what stage. ee Court, therefore, got produced before it the record before 
the Conciliation cer. Strictly speaking, in a proceeding for certiorari under 
Article 226, the record which would be produced before the fn Court would be 
that of the Tribunal whose order is er chall . But if the High Court got 
produced in the interests of justice the file of the Conciliation Officer which alone 
could show ee a was T moe pi non no one could reasonably 
object to the Hi urt E or that record for the purpose of ascertaining 
whether the of the union that it had taken up the cause of respondent 3 was 
correct or not. 


As the High Court has said, that file showed that on 2nd July, 1957, one Har 
Sahai Singh, the then president of the union, had complained to the Regional 
Conciliation Officer against the termination of service of respondent g and following 
that complaint, respondent 3 had filed a written statement dated 4th September, 
1957, which was counter-signed by thesaid Har Sahai Singh in his capacity as the 
president and presumably, therefore, on behalf of the union. The record also 
indicated that on that very day, t.e., 4th September, 1957, the Conciliation Officer 
recorded an order that the conciliation proceedings could not be proceeded with as 
“no authorised agent ” of the union ap before him. Presumably, the Con- 
ciliation Officer in course of time must have made his failure report. From these 
facts the‘ followin g, PAETE ATA oe : ele that the Conciliation Officer had 
taken cognisance of the dispute, (2 t he too t dispute as having been espoused 
by the union through its president, Men thereupon he fred ath September, 
1957, as the date for holding the conciliation pr and informed the parties 
to attend before him, and (4) that as ‘‘ no authorised agent ” on behalf of the union 
appeared before him, he recorded that the conciliation proceedings could not go 
on. These facts clearly go to show that the then president of the union had not 
made the said complaint in his personal capacity but as the president representing 
the union. This is borne out to a certain extent by a subsequent resolution of the 
executive body of the union dated 28th February, 1963, which recites that the 
executive committee of the union will continue to take up the cause of respondent 3 
as it had been so far doing. But Mr. Daphtary emphasised that even this resolution 
did not mean that the union had taken up the cause of respondent 3 as its own since 
the resolution uses the word ‘ poeem ’ and not espousing or sponsoring the workman’s 
cause. Pairavi, according to him, means acting as the agent of a party to a proceed- 

and not being a party to the preceeding which would be the position had the 
union taken up the complaint as its own. In our view we need not look at the 
said resolution in so narrow a manner, for, the facts taken as a whole indicate that 


1. ALR. 1969 MP. 174. 
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the union had in fact taken up the cause of the workman. The president evidently 
could not have counteresigned the written statement of the concerned workman and 
the Conciliation Officer could not have given a notice to the union to appear before 
him and could not have recorded that he did not proceed with the conciliation 
proceedings as no authorised agent of the union appeared before him unless every- 
one understood that the union had taken up the cause of the workman. The 
notice dated 2nd A , 1957, issued by the Conciliation Officer after the union 
president had lodged his said complaint ison record and shows that it was issued to 
the management and the union calling n both of them to appoint their respective 
representatives on the conciliation as required by the Government 
Order dated 14th July, 1954. It also shows shat the officer treated the dispute as 
having been espoused by the union as the notice recites the dispute as an industrial 
te. á 


The uent facts would seem to indicate that the Government declined 
to make the ce presumably because of the report of the Conciliation Officer 
that in spite of the said notice no authorised agent of the union had appeared before 
him ont therefore ‘no conciliation had been possible. As already stated, a writ 
pea to compel the Government td make the reference proved unsuccessful. 

t may be that the respondent-union may have decided to press for the reference 
after the concerned_ workman became its member. That fact, however, is irrele- 
vant for the purposes of the jurisdiction of the Government under section 4 (k). 
One fact, however, is clear dist the respondent-union carried on co ence 
with the Labour Ministry and also passed the said resolution dated 28th february. 
1963. The correspondence which was carried on from about November, 1962, 
shows that the union pressed the Government to make the reference and the Govern- 
ment ultimately made the reference in August, 1963. That ndence further 
shows that the Government at one stage pomted out that the union had in 1957 failed 
toap before the Conciliation Officer although it had espoused theldispute and that 
that had influenced the Government’s refusal then to refer the dispute for adjudi- 
cation. The union pointed out (1) that at the time when the said complaint was 
lodged in 1957 before the Conciliation Officer the union’s president was one Varma, 
(2) that in the meantime elections for the union’s office bearers took place when 
the said Har Sahai Choudhury and one Girish Chandra Bharati were elected 
president and working-president respectively, (3) that the above-mentioned indi- 
viduals appeared before the Conciliation Officer, but the said Varma did not, as he 
had failed in the elections, (4) that disputes arose about the said elections and the 
Registrar of the Trade Unions to recognise the new office bearers, and 

) that the Conciliation Officer also refused to recognise the said Har Sahat 
oudhury and Bharati as the duly elected president and working president, and 
therefore, although both of them attended the meeting fixed by that officer, the 
latter recorded that no authorised agent of the union had appeared before him and 
no conciliation, therefore, could be arrived at. It thus a from the co: n= 
dence that following the espousal of the said dispute by ihe onion two af theo ce~ 
bearers of the union did appear before the Conciliation Officer but were not recog- 
nised as the authorised agents of the union on account of the said disputes about 
the elections. Ifthe Government, therefore, had refused then to make the reference 
on the ground that though the union had espoused the workman’s cause it had not 
cared to appear at the conciliation proceedings, the Government’s decision refusing 
to make the reference was clearly on misapprehension. If the Government subse- 
ently found that its earlier decision was on such a misapprehension and on 

ts brought to its notice it reconsiders the matter and decides to make the reference 

it is difficult to say that it exercised the discretion conferred on it by section 4 (4) 
in any inappropriate manner. But that does not mean that if section 4 (k) is con- 
pres to mean that the Government can reconsider its earlier decision, such a con- 
struction would result in unions inducing workmen to join them as members or 
to shift their membership from one to the other rival union on promises by such 
union to revive disputes which are already dead or forgotten and then press the 
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Government to make a reference in relation to them. There is no reason to'think 
that the Government would not consider the matter properly or allow itself to be 
stampeded into making references in cases of old or stale disputes or reviving such 
disputes on the pressure of unions. 

It is true that where a Government reconsiders its previous decision and decides 
to make the reference, such a decision might cause inconvenience to the empl 
because the employer in the meantime might have acted on the belief that there 
would be no pro eedings by way of adjudication of the dispute between him and 
his workmen. Such a consideration would, we should think be taken into account 
by the Government whenever, in exercise of its discretion, it decides to reopen its 
previous decision as also the time which has lapsed between its earlier decision and 
the date when it decides to reconsider it. These,are matters which the Govern- 
ment would have to take into account while deciding whether it should reopen its 
former decision in the interest of justice and industrial peace but have nothing to 
do with its jurisdiction under section 4 (k) of the Act. Whether the intervening 
period may be short or long would necessarily depend upon the facts and circum- 
stances of each cse, and therefore, in construing the expression ‘‘ at any time ” in 
section 4 (k) it would be impossible to lay down any limits to it. 

In the present case though nearly four years had gone by since the earlier 
decision not to make the reference, if the Government was satisfied that its earlier 
decision had been arrived at on a misapprehension of facts, and therefore, required 
its reconsideration, neither its decision to do so nor its determination to make the 
peers cen be f Raumen eee oe ee The fact that the 
ee between the concerned wor and the management had become an 
industrial dispute by its having been espoused by the union since 1957 cannot be 
disputed. fact that the workman was then not a member of the union does not 
preclude or negative the existence of the community of interest nor can it disable 
the other workmen through their union from making that dispute their own. The 
fact that the Government refused then to exercise its power cannot mean that the 
dispute had ended or was in any manner resolved. In the absence of any material 
it is not possible to say that with the refusal of the Government then and the dis- 
missal of the writ pon by the High Court in March, 1959, the dispute, which 
was already an industrial dispute, had ceased to subsist or that on respondent 

joining the union pani A , the union revived a dispute which was already d 

and not in existence. Hi ing a member in July, 1962, was as immaterial to 
the power of the Government under section 4 (k) as the fact of his not being a mem 
ber at the time when his potas ped ai 1957 by the union and the dispute 
becoming phe ar an industrial dispute. e question of his membership. 
therefore, has to be kept apart from the right of the other workmen to espouse his 
Saupe anit the power of the Government under section 4 (k). It may be that his 
becoming a member in 1962 may have been the cause of the union’s subsequent 
efforts to persuade the Government to reconsider its decision and make a refetence 
on proper facts being placed before it and its earlier misapprehensions removed. 


But that in has nothing to do with the jurisdiction of Government .under - 
section 4 (k) of the Act. i 

In our view, the a t-company fails on both the points and its appeal 
against the High E deen becomes unsustainable. PT we 
dismiss the appeal with costs. : 

V.K. Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 


(Criminal Appellate Jurisdiction.) 
PRESENT i—S.. M. SIKRI, V. BHARGAVA AND C. A. VAIDIALINGAM, JJ. 
5. N. Sharma - , 1. Appellant * 
Y. Š 
` Bipen Kumar Tiwari and others .. Respondents. 


Criminal Procedure Code (V of 1898), section 159—Power of Magistrate under— 
Ambit of —Magistrate if can stop investigation by police and proceed to kold the 
enquiry himself. 

Under section 159 of the Code of Criminal Procedure the only power, which the 
Magistrate can exercise on receiving a report from the officer-in-charges of a police 
station, is to make an order in those cases which are covered by the proviso to sub- 
section (1) of section 157,viz., cases in which the officer-in-charge of the policestation 
does not proceed to investigate the case. Section 159 does not empower a Magis- 
trate to stop investigation by the police and proceed to hold the enquiry himself, 

On the face of it, the first alternative of directing an investigation in section 159 
cannot arise in a case where the report itself shows that investigation by the police 
is going on in accordance with section 156. It is to be noticed that the second 
alternative does not give the Magistrate an unqualifisd power to proceed himself or 
depute any Magistrate to hold the proliminary enquiry. That power is preceded by 

-tho condition that he may do so, “if he thinks fit”. The use of this expression makes 

it olsar that section 159 1s primarily meant to give to the Magistrate the power of 
directing an investigation in cases where the police decide not to investigate the 
case under the proviso to section 157 (1) and it is in those cases that, “if he thinks 
fit”, he can choose the second alternative. Thus, the power conferred by the second 
olause in section 159 is only an alternative to the power given by the first clause 
and can, therefore, be exercised only in those cases in which the first clause is 
applicable. 

‘The scheme of sections 156 to 159 of the Criminal Procedure Code clearly is 
that the power of the police to investigate any cognizable offence in uncontrolled by 
the Magistrate, and it is only in cases whore the police decide not to investigate the 
case that the Magistrate can intervene and either direct an investigation, or in the 
alternative himself proceed or depute a Magistrate subordinate to him to proceed 
to enquire into the case. \ 

OsrtEr.—If a High Court could be convinced that the power of investigation 
has been exercised by a police officer mala fide then it could exercise its powers 
under Article 226 of the Constitution and issue a writ of mandamus restraining 
the police officer from misusing his legal power. 

Appeal by Special Leave from the Judgment and Order dated the 15th January, 

1969 of the Allahabad High Court in Criminal Miscellaneous Case No. 1770 of 1968. 


R. K. Garg, S. E. Agarwal and D. P. Singh, Advocates of M/s Ramamurti @ 
Go., and V.J. Francis and Miss S. Chakravarty, Advocates, for Appellant. 

O. P. Rana, Advocate, for Respondent. 

The Judgment of the Court was delivered by 

Bhargava, J—A first information report was lodged by one Vijay Shankar 
Ni in Police Station Cantonment, Gorakhpur, in respect of an incident alleged 
to have taken place at about 7 P. M. on 10th April, 1968 in front of his house. The 
report stated that one Bipen Kumar Tiwari had been attacked by certain goondas 
who also stabbed him with a knife and further caused injuries to Vijay Shankar 
Nigam also. Ono of the principal acoused named in that report was S. N. Sharma, 
Additional District Magistrate (Judicial), Gorakhpur, who is the appellant in this 


* Cr. A. No. 256 of 1969. 10th March, 1970. 
§—11 





82 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT) [1970 


appeal. The allgation ‘against him was that it was at his instigation that the goondas 
had attacked Brpen Kumar Tiwari and a to murder him. The offences 
made out by the oe lodged by Vijay Shankar Nigam were cognizable and the 


Polico, after-registering the case, started lavestigation.. On the 13th ‘April, 1968, the - 


appellant moved an aa before-the Judicial Magistrate having jurisdiction 
to take cognizance of the offence, alleging that a false report had eat duel apa 
- him at the connivance and instance of the local police, It was urged that it would, 
therefore, be desirable in the interest of justice that provisions of section 159 of the 
- Code’ of Criminal Procedure be invoked and the-preliminary. enquiry may be cm- 
‘ ducted by the Court itself and neose di direction may be issued'to the Police to stop 
the investigation. The Magistrate, hearmg both parties, passed an order 
eung the police to stop investigation and decided to hold the himself. 


n on 2nd May, 1968, an. application was moved in the Court of 


Anke under section SHA, Criminal Procedure Code, to o pah tho ordet passed 
bytho Magistrate on {3thApril,1 1968, onthe ground that he hi jurisdiction to pass 
' such an order under section 159, Criminal Procedure Code. This application was 
alowed by hv Bigh Court by i judgment dated 15th January, 1969, so that the 
Hih Court quashed the order of the Judicial Magistrate and held that the police 

of Gorakhpur was at liberty to conclude the investigation and submit its report to 
the Magiskrato atiet PRA tia case Gould proceed in arcordinca: with law. The 
a a E oe aaa oes ar i 
Spocial Leave. ` 


Section 156 (1) of the Code of Criminal NE empowers an-officer-in-charge 
- of a police station to investigate any cognizable case without the order of a Magis- 
trato.. Sub-section (2) of section 156 lays down that no proceeding of a police 
officer inany-such case shall at any stage be called in question on the ground that the 
- case was one which such officer was not empowered under this section to investigate, 
while sub-section (3) gives power to any Magistraté empowered under section 190 
of the-Code to order such an investigation in any case as mentioned in sub-section 
(1). Section 157 requires, that, whenever such information is received. by an officer- 
in-charge: of a police station that he has reagon to suspect the commission of an 
. offence which he is empowered to investigate under section 156, he must forthwith 
send a report of it to the Magistrate empowered to take. cognizance of such an offence 
upon a police report and, at the same time, he must either proceed in-person, or de- 
. pute one of his subordinate officers to proceed, to the spot to investigate.the facts 
and circumstances of the case, and, if necessary, to take measures for discovery and 
arrest of the offender. This provision is qualified by a proviso which is intwo parts. 
The first clause of the proviso énables an officer-in-charge of a police station not to 
-to make an investigation on the spot or to depute a subordinate officer for 
-that purpose if the information received is given against a person by name and the 
case 18 not of a serious nature. ‘The second clause of the proviso permits the officer 
: in charge òf a police dtation not to investigate. the cdse:if it appears to him that there 
„is ño sufficient ground for entering:on an investigation. The report to be sent to 
.the Magistrate under sub-section (1) of section 157 requires that.in each of the cases 
“where the’ officer-in-charge of the police station decides to act under the two clanses 
of the proviso, he must state in his report his ‘reasons for not fully complying with 
the requirements of sub-section (1) and, in addition, in cases, ‘where he decides not 
to investigate on the ground mentioned in the second clause of the provise, -he is 
required to notify to the informant the fact that he will not investigate the .case or 
. Cause it to'be investigated. These, Proven are followed by’ section, 159 which is 
j as. follows at i 9 ` 
c. “159, Such Magistrate, on séceiving each report, may divect afr investigation 
‘or, if he thinks fitt dt once proceed , or depute any Magistrate subordinate to him 
Z rto, proceed, to-hold a preliminary inquiry into, or otherwise to dispose of, ne case 
~ in' manner > provided in this Code.” i 


The High Court has held that, under section 159, ils: only power, which the 
te can exercise on receiving a report from the Offloer-in-charge: of a police 
4 
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station, is to make an order.in those cases which aro covered by the promis to sub- 
-` section (1) of section 157, viz.; cases in which the officer-in-charge of the police sta- 
_ tion ‘does not proceed to investigate the case. The High Court has further held that 
, this section 159 does not wer a Magistrate to'stop investigation by the police 
` in obercise of the power conférred on it by section 156. It is the correctness of this 
. decision which has been challonged by the appellant, and the ground taken is that 
_ ‘section 159 should be interpreted as being wide enough to permit the Magistrate to 
1roceed, or depute any, Magistrate ‘subordinate to -him to proceed, to hold a pre- 
ry enquiry into, or otherwise to dispose of, the case in the manner provided 
in this Code, even if the report from the police, submitted ‘under section 157, states 
that the police is -proceeding with the investigation of the offence. . It was urged 
by Gounsel for the appellant that the narrower iMterpretation of. section 159 accepted 
by the High Court will leave persons at the mercy of.the police who can harass any 
one by having a false report lodged and starting investigation on the basis of such 
a report without any control by the judiciary. He has particularly emphasised the 
oase of the appellant.who-was himself a judicial officer working as Additional Dis- 
trict Magistrate and who moved-the Magistrate $ on tho ground that the police had 
engincerod the case against him. - 


“Wo, however, fool constrained to hold that the language’ used in section 159 
dives not permit the wider interpretation put forward by counsel for the apdellant. 
This section first mentions the power of the Magistrate to direct an investigation on 
‘receiving the report-undor section 157, and then states the alternative that, if he thinks 
_ fit, he may at once proceed, or dapute any Magistrate subordinate to him to procéed, 
to hold 4 preliminary ` enquiry into, or otherwise to dispose of, the case. On the 
face of it, the first alternative of directing an investigation cannot arise in a case where 
the report itsolf shows that investigation by the police is going on in accordance with 
section 156. Itis to be noticed that the second alternative does not give the Magis- 
trate an unqualified power to proceed Himself or depute any Magistrate to hold the the 
proliminary enquiry. : That power is preceded by the Pues that he. may do 80, 
if he thinks fit,” The use of this expression makes.it clear that section 159 is 
- primarily meant to give to the Magistrate the power of directing an investigation in 
cases where the police decide not to investigate the case under the proviso to section 
. 157 (1), and it is in those cases, that, if ho thinks fit, he can choose the second alter- 
„nativo. If the expression “ if ho-thinks fit ” had not been used, it might have been 
argued that this soction was intended to give in wide terms the power to the Magis- 
trate to adopt any of the two courses of either directing an investigation, or of 
. Procepding himself or deputing any Magistrate suborinate to him to proceed'to 
hold a preliminary, enquiry as the ciroumstances of the case may require. Without 
the use of the expression “ if he thinks fit ”, the second alternative could have been 
held to be independent of the first ; būt tho ‘use of this expression, in our opinion, 
makes it plain that the power conferred by'the second clauso of this section is only 
an alternative to the ‘power given by. the first clause and can, Ore Pe Dasi 
only iñ those casos in which the first clause is applicable. `~ 


$ ‘Tt may also be further noticed that, even in sub-section (3) of section 156, the 
- only power given to the Magistrate, who can take cognizance of an offence under 
- section 190, is to order an investigation ; there is no mention’ of any power to stop 
` am investigation by the polioo: The echeme of these sections, thus, clearly is that 
the power of the police to investigate any cognizable offence is uncontrolled by the 
. Magistrate, and it is only in cases where the-police decide not to investigate the case 
that the Magistrate cin intervene and éither direct an investigation, or, in the 
alternative, himself proceed or depute a Magistrate subordinate to him to proceed 
to enquire into-the case. The power of the police to investigate has hegn made 
independent of any control by the Magistrate. 


The High Court of Lahore in The-Grown v. Mohammad Sadiq Niaz’, and The 
High Court of Patna in Pancham Singh v. The State*, interpreted section 159, 





1, ALR, 1949 Lah. 304, © -| -2 ALR, 1967 Pat, 416, 
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“to the same effoct.as hold by us above. The reasons given were different. ‘Both tho 


Courts based their decisions primarily on view éxprested by ‘the Privy “Council 
ved Emperor v. Kawad Harit Alman T kee feat was not quite ‘to 


suance of first information reports o to thé police. However, the ) 
made soñe remarks which have been ` relied upon by the Hi Courts “gfé-to 
the following effect — 


“ In India, as has beon shown, there ia a statutory right on the part ‘of the polico 
to investigate the ciroumstanoes of an alleged cognizable crime without requiring 
any authority from the judicial authorities, and it, would, as their Lordships, think, 
be an unfortunate result if it should be held possible to interfere.“ with those 
statutory. rights by an exercise of the inherent jurisdiction of the Cont. |The 

` functions of the R and the police are complementary, not overlapping, and 
. tho combination of individual liberty with a due observance of law sind A ig 
only to be obtained by leaving each to exercise its own function, always, of ` COTES, 
subject to the 1ight of the Court to intervene in an appropriate case when moved 
section 491 of the Criminal Procedure Code, to give directions in nature 

`of Nabea corpus. r 


. Code Ue dane pate tare te Goch og fo key oli pe pue 


. This interpretation, to some R supports the view tha > Ëheinó of i the 
Criminal Procedure Codo, is thet the Pawee of t the poli oe to sare ate a. Cogniza 
offsnoe is not to be interfered with by the judiciary. | ne of the Pi abe 
Council were, of course, concerned only. with the . powers That Lodi Court 


section 561-A, Criminal Procedure Code, while, we have to mei saion 159 9 
‘the Code, which dafines the powers of a Magistrate: which he can exercise, ò 

~ ving ‘report from.the police of the cognizable offence under section 157 of th ‘the ’ 
- Code. In our opinion, sootion 159 was really i ed to: give a-limitcd ,” power, to 
-tho Magistrate to ensure that the police investigate all cognizable offences and do 
not refuse to do so by abusing the t granted for ‘certain imita, “cases of not 
proceeding with the investigation o the offence. 


._ Counsel appearing on b-hAlf of the appellant urged that aa an interpretation 
_ ds likely to'be very prejudicial particularly to Officers of the judiciary’ who have’ to 
 doal with oases brought up by the police and frequently give decisions which the pi olive 
` dislike. In such cases, the police may engineer 4 fako otpori of a cognizable offence 
' against the Judicial Officer and may then harass him ‘by ‘‘oarrying’on a pro 
“investigation of the offence made out by the report. . It appears to us that, 
' the Code.of Criminal Procedure gives to the police- unfottered power to investigate 
all cases where they suspect that a cognizable offorice has been co Ze 
pane cases an aggtieved person can always seek a remedy by invoking the io ron of 
RATA Court under Artiole 226 of the Constitution under Which, if Court 
convinced that the power of investigation “has béen oxerciséd P a pélico 
officer! mala . the-High Court can always issue,a writ of mandamus 


the police.o ‘from ae te his legal powers. The fact that, ert t 
contain any other provision sving bere! to a Magistrate to sto eon y 
the police cannot be a ground for holding that sige a power must be réad in section 


159 of the Code. z 


In the result, tho decisionof tho High Cour in this case must be üpheld,. ŝo that 
tho appeal aig and is dismissed. 


VK. Set Ph -E Appeal dismissed. 


1. (oo NLA | (1945) 1 MLJ, 86. 
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IT]. VASUDEV DRANJIBHAT MODI Y. RAJABHAL ABDUL REHMAN (Shak, J.). $5. 
THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 
Presant :—J. C. Saan, K. S. HEGDE AND A. N. Grevm, JJ. 
Vasudev Dhanjibhai Modi l ... Appellant* 
7. ; : 
Rajabhai Abdul Rehman and others «. Respondents. 


Civil Procedure Code (V of 1908), section 47—Execution of Gece =O enion 
. on the ground that Court which passed the decree had no furisdictlon—If and 
when may be raised before the executing Court. 


A Court executing a decres cannot go behind the decree : between the parties 
or their representatives it must take the decreo according to its tenor and, cannot 
entertain any objection that it is incorrect in law or on facts. Until it is sot aside 
by an giles proceeding in appeal or revision, a decree even if it be erroneous 
is still binding betwoen the parties. 


“When a decree which is a nullity, for instance where it is passed without bringing 
the legal ropresentativos on the record of a person who was dead at the date of the 
decrge, or against a ruling prince without a certificate, is sought to bo executed 
an objection in that behalf may be raised in a proceeding for exesution. Again, 
-when the decree is made by a Court which has no inherent jurisdiction to make it, 
objection as to its validity may be raised in an execution proceeding if the objec- 
tion. T on the face of the record : where the objection as to the jurisdiction 
of the ae apc orcas not appear on the face of the record and requires 
examination of the questions raised and decided at the trial or which could have 
been but have not been raised, the executing Court will have no jurisdiction to em- 
‘tertain an objection as to the validity of the decree oven on the ground of absence 
of jurisdiction, 


Thus, if the decree is on the face of the record without jurisdiction and the Naa 
tion does not relato to the territorial jurisdiction or under section 14 of the ts 
valuation Act, objection to the jurisdiction of the Court to make the decree may be 

: where it is necessary to investigate facts in order to determine whether the 
one which had passed the decree had no jurisdiction to entertain and try the suit, 
tho'objeçtion cannot be raised in the execution proceeding. 


Appeal, by Special Leave from the Judgment and Order dated the 22, 23rd 
August and 10th September, 1566 of the Gujarat High Comt in Special Civil 
Applicstion No. 371 of 1965. 

I. N. Shroff, Advocate, for Appellant. 

R. Gopalakrishnan and J. M. Thacker, Advocates, for Respondent No. 1. 

The Judgment of the Gout was delivered by 

Shak, J.—Vasudev Dhanjibhai Modi is the owner of Plot No. 15/3 of Jamalpur 
Town Planning Scheme, Ahmedabad. Since 1948, Rajabbhai Munshi was a tenant of 
the land at an annual rental of Rs. 411. Alleging that Munshi committed default in 

yment of rent, Modi instituted a suit in the Court of Small Causes, Ahmedabad 

fos r an order in ojectment and for payment of rent in: arrears. -Munshi deposited 
in Court 2n amount which he claimed satisfied the liability to pay the rent in arrears. 
Fhe Court of first instance dismissed the suit. In appeal to the District Court at 
Ahmedabad the order of the Court of First Instance was revérsed and a decree in 
ojectment was passed in favour of Modi. The order was confirmed ina revision ap- 
plication filed before the High Court of Bombay. A petition for Special Leave to 
appeal against that order was granted by this Court but was later vacated when it 
was found that Munshi had made false statements in his petition. 


“In the meanwhile Modi applied for execution of the decree in ejectment against 
Munshi, Munshi raised the contention that the Court of Smali Causes had no 


* GA. No. 406 of 1967, 18th March, 1970. 
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Jurisdiction to entertain the suit and its decres was on that account a nullity. Ao- 
cording to Munshi the suit premises were not-governed by the Bombay Rents Hotel 
and Lodging House Rates (Control) Act "(LVL of 1947), aad that in any event Parts 
Tl and ID of that Act did not apply to open land and on that accoynt the decree of the _ 
High Court confirming the decree of the District Court was without jurisdiction. i 
Tho Court executing the decree rejected the contention. An appeal against that 
order .to'a Bench of the Court of Small Causes was also unsuccessful. - 


- Butina pan under Article 227 of the Constitution moved ‘by. Munshi the: 
High Court of Gujarat (that High Court having , by virtue of the provisions of the 
Bombay Reorganisation Act, 1960, acquired jurisdiction to deal with and dispose of 
the case) reversed the order of the Court of Small Causes and ordered that the 
penton for execution be ‘dismissed. “With Special Leave, Modi has appealed’ to this 


ae expression * ‘ premises ” in section 5 (8) of the Bombay’ Rents. Hotel gaa 
Lodging House Rates (Control) Act (LVII of 1947) does not include. premises. used 
for agricultural purposes. By section 6 of that Act the provisions of Part II which 
relate to conditions in which orders in ee may be made against tenants and 
other related matters apply to premises let for education, business, trade or storage. 
It is plain that the Court exercising power under the Bombay Rents Hotel and Lod ging 
House Rates (Control ) Act, 1947, has no jurisdiction,to entertain a guit'for possession 
of land used for agricultural purposes. - Again in ascertaining whether the land ‘de- 
mised is used for agricultural purposes the crucial dats is the date of which the right 
conferred by. ie Act i is sought to be exercised. Mst. Subhadra y. Narsaji. Chenaji 
Marwadi'; 


. _ In this case the suit for sti against Munshi was instituted by Modi in 
the Court of Small Causes. - No objection was raised that the Court had` no jurisdic- 
tion to entertain the suit. The objection was not raised even in appeal, nor before 
the High.Court. The Trial Court dismissed the suit on merits; the decree .was 
reversed by the District Court and that deoree was confirmed by the High peaks 
e a a we raised for the first time when the decree was sought to’ 


_ A Court executine a decree cannot’ go behind the decree kiren ‘the’ parties 
or their representstives it must take the decree according to its,tenor, and cannot 
entertain any objection that the decroe was incorrect in law or on “facts. Until it is 
sot aside by an ‘appropriate proceeding in ‘appeal or ara a decree ¢ oven if it be, 
erroneous is still binding between the parties. is 


When a decree which is a nullity, for instance, ya ‘it is DRE without 

bringing the legal representatives on the record .of a.persop who.was déad at the 
‚date of the decree, or against a ruling prince without a cortificate, is sought to be 

emoouted an objection in that behalf may be raised ina proceeding for execution. 

Again when the decree.is made by a Court which has no inherent jurisdiction to:make 

it, objection as to its validity may be raised in an execution proceeding jf the-objec-. 

tion appears on the face of the record; where the objecticn as to the jurisdiction of 
the Court té’pass thé decreé does nót appear on the face of the redord and requires 

examination of the questions raised and decided at the-trial or which’ could have been: 
but have not ‘beer raised. ‘the executing Court will have no jurisdiction to enterthin: 
ap objection as to the validity of the decree even on the ground of absence of jurisdio~ 

tion. In Jndnendra Mohan Bhaduri and another v. Rabindra ` Nath Chakrayvarti*,. 
the Judicial Committee held that where a decree was passed upon anaward mado. 
under the provisions of the Indian Arbitration Act, 1899, an objection in the course 

of the execution proceeding that the decreé was made-without jurisdiction since under 

the Indian Abitato Am 1899, there is no provision.for making a.decres upon. 

an award.was competen -That was a caso in which the decree. was on hea 

of the record -without » i fuviadiction.- 


Jas wee 18 ; 2 (193 1-: 64 MLJ. 341. 
ED ISCR : (1963) 1 SGH, 433 7 TALR ATA Ti HMI. 
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_ Inthe present case the question whether the Court of Small Causes had jurisdic- 
tion to entertain the suit against Munshi depended upon the interpretation - of the 
terms of the agreement of lease, and the user to which the land was put at the date 
of the grant of the lease. These questions cannot, be permitted to be raised in an 
execution proceeding so as to displace the jurisdiction of the Court which passed 
the decree. If the decree is on the face of the record without jurisdiction and the 
question does not relate to the territorial jurisdiction or under section 11 of the Suits 
Valuation Act, objection to the jurisdiction of the Court to make the decree may be 
raised; where it is necessary to investigate facts in order to determine whether the 
Court which had passed the decree had no jurisdiction to entertain and try the suit, 
the objection cannot be raised in the execution proceeding. 

Tho High Court was of the view that where there is lack of inherent juriediction 
in-the Court which passed the decroe, the executing Court must refuse to execute 
it on the ground that the decree is a nullity. But, in our judgment, for the purpose 
of determining whet er the Court which passed’ the decree had jurisdiction to try 
the suit, it is necessary to determine facts on the decision of which the question de- 
pends, and the objection does not appear on the face of the record, the executing 
Court cannot enter upon an ERA into these facts. Inthe view of the High Court 
since the land leased was at the date of the lease used for agricultural purposes and 
that it so appeared on investigation of the terms of the lease and other relevant evi- 
dence, it was open to the Court to hold that the decree was without jurisdiction and - 
on that account a nullity. The view taken by the High Court, in our judgment, 
cannot be sustained. 


- The appeal is allowed and the order passed by the High Court is set asido. The 
order of the Court of Small Causes is restored. The respondent Munshi will pay, 
the costs of the appellant throughout. — 


VK. - 
THE SUPREME COURT OF INDIA; 
(Criminal Appellate Jurisdiction.) 
Present :-—M. HDAYATOLLAN, Chief Justice, A.N. Ray anD I.D. Dua, JJ. 
Gottipulla Venkata Siva Subbarayanam and others "4. Appellants * ` 
D a - 


Appeal allowed. 


State of Andhra Pradesh and another -. Respondents. , 
Penal eee sections 96 to 106—Right of private defence—Nature and extent—. 
Accused pleading alibi and not right of private defence—Court if precluded from giving 
bensfit of right of private defence. = ; 
The right of private defence of person and property is recognised in all free, civi- 
lised, democratic societies within certain reasonable limits. Those limits are 
dictated by two considerations: (1) that the same right is claimed by all other 
members of the society and (2) that it is the State which generally undertakes 
the responsibility for the maintenance of law and order. The citizens, as.a eo 
` rule, are neither expected to run away for safety when faced with grave and inimi- 
nent danger to their person or property as a result of unlawful aggression, nar are 
they expected, by use of force, to right the wrongs done to them or to punish the 
wrongdoer for Commission of offences. The right of private defence serves a social 
and as observed by the Supreme Court more than once, there is nothing 
more d ing to the human spirit than to run away in face of peril. - But this 
_ Tight is basically preventive and-not punitive. i . 
(Provisions of section 96 to 106 of Penal Code summarised). ` 
On the facts and-circumstances of this case the use of his gun by the accused was 
justified. In a situation like this it is not pomible for an a person. whose 
mental excitement can be better imagined than described, to weigh the position 
"one See eee 


tOr A. No, 75ot 1967.. > ls z.. 19th January; .1970, 
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in golden scales and it was well-nigh impossible for the person placed in the posi- 

tior of the accused to take a calm and objective view expected in the-detached 
here of a-Court and calculate with arithmetical precision as to how much 

force would effectively serve the purpose of self-defence and when -to stop. 


The fact that the plea of self-defence was not raised by the accused and that he 
had on the contrary beaded aby Ore vor Eee oe to him 
the benefit of the Mah of private defence, if, on proper ap the evidence 
and other relevant material on the record, the Court con udes that the circum- 
stances in which he found himself at the relevant time gave him the right to use his 
gun in exercise of this right. When there is evidence proving that a person accused 
of killing or injuring another acted in the exercise the right of private defence, 
the Court would not be justified in ignoring that evidence and convicting- the 


accused merely because the latter has set up a defence of alibi and set forth-a plea ' 


different from the right of private defence. The analogy of estoppel- or of the 


technical rules of civil pleadings is, in cases like the present, inappropriate. and- 


the Courts are ee ee cee a A 


‘with reasonable liberality so as to effectuate its underlying object, in mind 
that the essential basic ages of this right is preventive and not retributive: 


966 Cf tae Audie Pr Leave from the Judgment and Order, dated the 8th April, 

the Andhra Pradesh High Court in Criminal Appeal No, 636 of 1963. 
Bete gral eran Ha Vedasalli and D. ORIEN: Advocates, 

for Appellants. 

ie Ram Reddy, Senior Advocate; (4.V.F. Noir, iyocate; vihki, for Respon- 

a 


The Judgment of the Court was delivered by 

Dya, F.—In-this a by Special Leave directed against the order of the Andhra 
Pradesh Court, the-only question canvassed on behalf of the a ts before 
us relates to the plea of private defence raised by them at the trial. appellants 
who are ten in number were tried on as many as 22 charges by the Court of Addi- 
tional Sessions J Judge, aes Masulipatam and acquitted of all the charges. On appeal by 
aAa Eh acquittal there was a difference of opi between the two 
ees Court’ Mel ea the Division Bench hearing the appeal. 


held the order of acquittal on the basis-of the plea 
of private deferice, eA LO was of.the opinion that the prosecution case 


was by. overw. evidence. The case was in consequence laid before. 
Ban ey . as provided by section 429, Criminal Procedure Code. That 


Coe i ee E R 

or ie tas expressed his final conclusion thus 

` “ shall now indicate the es upon which the accused should be convicted 
and the sentences that-should imposed : 


On charge No. 2, I would convict accused 1, 3 and 5 to g under section 147, 
Indian Penal. Code, and on charge No. g accused 2, 4 and 10 and sentence. each 
- of accused 1, 2, 3, 4 and’5 to pay a fine of Rs. 500, in default each to suffer six 
months’ rigorous imprisonment. I would sentence each of accused 6 to g (who 
are farm servants) to pay a fine of Rs. 100 in default to suffer two months’ 
rigorous imprisonment. T would sentence accused 10 to suffer rigorous i imprison- 
ment for- two years. 


2, On:each of charges Nos. 4: sand’ 6 Which pertain io:the three coud iat 

murder, I would convict and sentence accused 10 to suffer imprisonment for life 

under section go2, Indian Penal Code. 

T care oe a aa atin Penal Gk Fa be 

. two. ? usim t section’32 or havi 

7 che grievous hur EW 6 byahooe ae hia with the gun. ss 
charge No. 22,1 would convict accused 10 under section 19 (a) of the 

an Atte Ate and seca Hin E as as imprisonment, 
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I would direct all the sentences, of impri t passed on accused ro torun 
concurrently. I would uphold the eater of acquittal on other charges. 


The net result will be that accused 10 will have to undergo imprisonment for 
life; accused 1 to 5 will each have to pay a fine of Rs. 500-; and accused 6 tog 
will each have to pay a fine of Rs. 100,” 


The final order of the High Courton appeal followed the opinion expressed by Basi 
Reddy, J. The charges on which the appellants were convicted are these : 


stm. + + +. * k 


Secondly ; that you accused Nos. 1, 3 and 5 tog along with accused Nos. 2, 4 
and 10 at about 10 a.m. on 10th September, 1961, are same place and in the 
course of the same transaction as set out in charge No. 1 above formed yourselves , 
into an unlawful assembly, and in prosecution of the common -object of such assem- 
bly, viz., beating and killing the members of the party that came in support of-the. 
occupiers of Gabbilalakunta, committed an offence of rioting punishable under 
section 147, Indian Penal Code and within my cognizance ; 

Thirdy : that you accused Nos. 2, 4 and ro along with accused Nos. 1, 3 and, 
5 to 9 at the same time and place in the course of the same transaction as set out in 
charge No. 2 above, were members of an unlawful assembly and did in prosecution 
of the common object of such assembly, viz., ing and killing the members of. 
the party that came in support of the occupiers of Gabb ta, commit an 
offence of rioting and that at that time, the accused Nos. 2 and 4 were armed with , 
deadly weapons to wit, ‘ spears’ and the roth accused was armed with a D. B.Br 
Gun and thereby committed an offence punishable under section 148 of the 
Indian Penal Code and within my cognizance ; 


Fourthly ; that you accused No. 10 at the same time and and inthe course 
of the same transaction as set out in No. 2 above, did commit murder. by 
intentionally or knowingly causing the death of Anne Ramarao, son of Seetha , 
Ramarao of Atkur by, shooting him with a D.B.B: Gun and thereby committed 
an offence punishable under section 302 of the- Indian Penal Code and within my 
cognizance ; : 

Fifihly : that you accused No. 10 at the same time and place and in the course 
of the same transaction as set out in charge No. 2 above, did commit murder by 
intentionally ar ingly causing the death of Boddapati China Anjaiah, spn of 
Danaiah of Mustabada by shooting him with a D.B.B: Gun and thereby. com- 
mitted an offence punishable under section go2 of the Indian- Penal Code and: 
within my cognizance ; 

Sixihly : that you accused No. 10 at the same time and place and in the course 
of the same goa wats as set out in No. 2 above, did corali mira 
intentionally or knowingly causing the death of Boddapati Lakshmaiah, son 
Kotaiah of Medaripalem, hamlet- of Verudupavuliru by shooting him with a 
D.B.Bı Gun and thereby committed an offence punishable under section 302 of 
the Indian Penal Code and within my cognizance ; 

* * * * * 


Eleenthly : that you accused No. roat the same time and place in the course 
of the same transaction as set out in charge No. 2 above, voluntarily caused‘griev- 
ous hurt to Kolli Nagabhushanam, son of Venkaiah of Davajigudem. by means 
of a D.B.Br Gun an instrument for shooting and thereby committed an offence 
punishable under section 326 of the Indian Penal Code and within my cognizance 
and that the said act having been done in pursuance of the common object of the 
unlawful assembly consisting of you all the accused herein, all of you are guilty 
of the offence under section 326 of the Indian Penal Code read with section 149 
Indian Penal Code"and within my izance, or alternatively under section,32 
read with. section 34, Indian, Penal Code and within my cognizance ; 

* * * $. -e , 

8—12 
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Trwenty-secondly : that you accused No. 10 at about the same time and place 
and in the course of the same -transaction as set out in No. 2 above, were 
armed with'a D.B.B1 Gun without licence under the Indian Act and thereby 
armare ou offence pinibabie det saion T9 hee 
and within my cognizance.” 


-In_ this Court, as already: obeerved, the appellant earned Advocate conned 
his submission only to the question of right defence. According to the 
prosecution case there isa low pag one Grae. about ‘tz acres‘ known as 
Gabbilalakunta (hereafter to be referred as the Kunta) about one’mile away from 
Surampalli but within its limits. ‘This Kunta serving asa tank is fed by rain 
water, The of Surampalli was -a Mokhasa village in the erstwhile zamindari 
of Mirzapuram. Under'the provisions of the Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act, 1948, the zamindari of Mirzapuram was.taken over by the 

t in 1950., As a result, thereof the entire estate including Surampalli 
villäge and the Kunta became vested in the Government free from all encumbrances, 
This Kunta thus belonged to'the, Government. Some poor landless persons P.Ws. 
1g and 14, Shaik Madarsaheb and Kandavalli Anandam, began cultivating a part of 


this Kunta and started -wet and dry crops. This started ïn the year 1953. 
Their occupation being unauthorised the Revenue’ authorities collected penalty qst 
from the occupants, Nos. r-to 4, Gottipulla Venkatasiva Subbarayanam, 


Gottipullg Bapaiah, Gottipulla Seshaiah and Gottipulla Sübba Rao, who are the 
former Mokhzisadary have their lands measuring about 8o acres to the:south of the 
Kyria, There-is a big tink called Erracheruvu located about three or four furlongs to 
the porth of the Kanta. There aré some channels through which water flows from this 
tank to various Poa a e pn Rear fe eee meee 

08. I to 4 ccording to the c lan cse persons 
bei She ere ene ose hee ie ees cate Res 
A to the accused persons, However, their fields should receive water from 
the Tenia through shoe is i southern bund. In 1958 the Settlement Authorities 
registertd the Kunta ‘as a source of irrigation for an ayacut of 34 acres.- Prior to that, 
ee a agun, 19 7, the occupiers of the Kwaia had instituted à suit for injunc- 

Saeed, 1 to 4 from interfering with the possession ofthe occupiers 
and sive claiming damages on, tte allegation the? the dekadanta had spoiled their 
Oops and an interim injunction. was actually granted on 21st August, 1957. 

‘+ Accused Næ. 1'to'4 also filed an’ application secking to injimct the occupiers 
from opening the sluices (outlets)‘or. making breaches in the bund of the Kanta d 

the peridency of the suit. On this. application ‘also the Court, by anionic dated 
2gth August, 1957, granted a temporary injunction in the following terms : 

’ Pending disposal of this pétition, the respondénts:are restrained from openin 

‘thé aluices or’ cutlets Seva breaches to the bund of. the tank opening 

‘in S.No. 44 if there is any bund....:.: eters 


On grd February, 1960. the Court confirmed both the ordezs of i injunction mesed 

above. The land in the Kenta was not cultivated in the years 1958 to 1960 because 

of failure of rains. Td June, ror cilavatioo was resumed by P. W. 1g and P.W: 14, 

along with four other persons, raising paddy crop in a part of the Kunta” Another 

part -of the Kanta was prepared for raising jonna crop. ‘The suit.mentioned above 

MAE when on .4th September, 1961 it was adjourned to some ather date. 

lhea 7 tat aah ane lie Tani water collected in the Renta, -On the- follo~ . 

wing morning when P.W. ‘1g and P.W. 14, along with some other occupiers passed by 

Eee oie cf ie Manto hey sv a nen taal wise cain eben de os e t 

a iae E A A westwards.. This resulted in submerg- 

the crop on the eastern portion the Kunta. ‘The new bund was about 3’ 

high, 2f wide and 25 yards in length, There -Dó one present at the bund P.Ws. 

Cla ages by emen ona a ions made a breach therein to let the water flow.west- 

e evening a e a 

in the bund had been and the bund restored to its original al che ton soxped There 
were also two i huts set up to the south of the bund and 
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were present mge wah “The occupiers pleaded with the accused persons to 
remove the b out that otherwise their erops would be damaged but the 
accused persons to their entreaties threatened to beat them if ` 


they dared to etree withthe bund Thé occupiers th n went back to their : 
On the following day, 6th September, 1961, P. PW. 12, Yelamanchili 
Rao, a medical practitioner at Surampalli and a leading member of ` 
the matunist Paty was ap ed by the occupiers to assist them in representing 
to the authorities against th -handed action of the Mokhasadars. A report was 
by P.W. 12 which was addressed to the Sub-Inspector of Police. The 
b-Inspector promised to send his constables to the spot and on this assurance the 
occupiers went back to their village, On 7th Septem fen be 1961 under the direction ` 
of the Police Sub-Inspector, two police constables went to the Kunta with the object of 
the bund removed and it possible to bind over the ies. The Kunta was’ 
of water and th paddy erop was eae . Six of the occupiers were ‘also 
present at the spot. ‘police constables informed ‘the persons present sae ae eal ` 
watch on the bund, which included accused No. 1 Gottipulla Venka 
rayanam, accused No. 2Gottipulla Bapaiah and accused No. 10, Vijaya- 
ramarao, that the Sub-Inspector had directed the western bund to removed 
so that water may flow westwards. Accused Nos. 1, 2and 10 asked for Government . 
orders to that effect and declined to allow the bund to be removed in the absence 
of such an order. The police constables asked the parties present to meet the Sub- _ 
Inspector on the following day. Neither party however, went to the police station as ' 
required. The Tahsildar also appears to have been approached to get the bund 
removed but he declined to do so on the ground that it was not his business and that , 
it was for the Revénue Divisional Officer flock into the matter. On gth September, 
1961 the Sub- or sent a head-constable along with the constable who had - 
gone there on September, to. enquire into the complaint made to the police 
earlier, Acco: to the report prepared by the head-constable accused No. 10 was 
fa eee etd Ge could not be removed in the absence ofa Govern- 
ment Order to that effect. Bonds were, therefore, secured from accused Nos. 2: 
and g and also from the occupiers for appearance before the Sub-Inspector on the, 
following morning. It appears that, these steps by the police produced no tangible 
result, ‘The occupiers that their crops were wreparably d. 
made frantic efforts to get the bund removed and with that object they ap ed: 
some ryots of the surrounding villages to intervene on their behalf and to persuade , 
the Mokhasadars to remove the bund. After the police party had left Surampalli 
on the evening of gth September, P.Ws. 13 and 14 and some other occupiers -pro-, 
ceeded to Gannavaram and approached some persons belonging to the Communist ' 
ed and apprised them of ther plight. . The occupiers were assured of their 
e following morning.” On the m of roth tember, P.W. 11, paai 
pacas Pedavenkatarayudu accompanied by P.W. 6, Koli agabhushnam, and Anne; 
Rao (deceased No. 1), went to Mustabada on their way to Sura At 
arta nates amen Neca (deceased No. 2) and P.W: 1 ondyala 
and from shee tes al proceeded to Suram At the 
Pada Board: Office at Suram oe oe collected P.W 1, Madbukuluri 
Satyanarayana, P.W. 4, Kolampatta Venkata Subbayyachari, P.W. 
Ramarao, P.W. 7, Garimella Subbarao, ve 8, Garimella E T -ġ;. 
Mukkala Veeraiah and deceased No. 3, B. yya and.also the six occupiers 
of the Kunta ‘and two or three other P.W. ‘12, Y. PAE TE e, 
arrived there. A m was gent ough P.W. 1 to bring accused Nos. 1 to 4' 
Pawan Lear ce but they wete repo to be at the Kunta. Then ali’ 
c persons gathered at the Panchayat Board Office num about 20 
to the Kunta at about 10 A.M. on oth Se tember. ph pa an Doed, 
near the huts whereas accused No. 10 wi was arena al about 25 to the 
south-east of the huts. Accused Nos. 2 and “chad Nos. 3 and? 
5 to g had sticks with them. P.Ws.-1 edad pay Vh I, PW. rr and. others are“ 
stated to have requested accused Nos. I to 4 to remove the bund a 
ing cfop belonging to the poor men. The accùsed declined to do so. 'Fhereupon' 
the six occupiers went towards the bund about 25 yards to the north of thé huts ang 


~ 
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started themselves removing a portion thereof. Accused Nos. 1 to g ther 
rushed, at them to beat them. At that stage P.W. 5, Jasti Ramarao, P.W. 7, 
Garimella Subba Rao and some others who had come to mediate intervened but 
were beaten by the accused. The prosecution witnesses in turn matched the 
8 from some of the accused persons and retaliated causing injuries to,some of 
them. At this point of time accused No. 10 who was standing near the huts shouted 
that the party of the occupiers would not go back unless shot at and asked. his com- 
anions to come back. Accused Nos. 1 to g started retreating towards the huts. 
Decca No. 1 and P.W. 1 who was about 10 yards south-east of the huts at that 
time went towards accused No. 10 challenging him to shoot if he dared and sayi 
that they were prepared to be shot for a just cause. Accused No, 10 then 
forward and fired at deceased No. 1 from a distance of about 10 yards. Crying out 
‘* Abba ” deceased No. 1 fell down and died on the spot. A pellet grazed the nose 
of P.W. 1 who was a couple of yards behind deceased No. 1 and he too fell down. 
According to the prosecution version accused No. 2 hit P.W. 1 at the back as a 
result of which P.W. 1 also fell down unconscious. Accused No. 10 is stated to have 
fired another shot towards the west as a result of which P.W. 6 was inj . Accused , 
No. 10 then reloaded his gun and fired a shot towards the west and this hit deceased | 
No. 2 who also fell down dead. The fourth shot was fired by accused No. 10 in the 
north-western direction which hit deceased No. 3 who was about 25 yards away from 
the huts and he too fell down dead. P.Ws. 2, 3, 8, g and 10 received pellet 
injuries in the course of this firing. This, broadly ing, is the prosecution case, 
According to the defence version sought to be ny decd A Enn defence witnesses 
the gun used during the occurrence was brought by accused No. 1 who holds the 
per lineal rpg for this fire arm and it was he who used it in exercise of the right of 
private defence after accused Nos, 2 to 4 had received injuries at the hand of about 
200 or 300 communists who had come to the place of occurrence from the house of 
P.W. 12. They were armed with sticks and spears and were also carrying their 
flag. They were raising slogans and shouting that Gottipulla people should 
be killed. They tried forcibly to remove'the bund and on being obstructed by 
accused Nos. 2 to 4 and their servants working at their farm the occupiers and the 
communists gave a severe beating to the latter. Accused No. 1 came to the spot 
with his gun and fired at the aggressors in exercise of the right of private defence. 
Accused No. 10, according to this version, was not present at the spot. In his state- 
ment under section 342, Criminal Procedure Code this accused ed alibi by stating 
that he was at Sivapuram, Kadapa district on the fateful day having gone three 
weeks before and that he knew nothing about-this occurrence ; according to him 
he stayed in Si for about one month and himself surrendered in the Magis- 
trate’s Court on heating that he was named as an accused in this case. The trial. 
Court did not accept his plea of alibi; nor did the High Court accept it and. we do 
not find any cogent ground for disagreeing with this conclusion, i 
Now, the facts in the background of which the question of right of private defence 
is to be considered are that the Kenta was the property of the Government and it 
was regi as a auros of ne n Se Ye 193R OT T99 The occupiers 
were thus cultivating the Kenia in an unauthorised manner. th sides had also 
secured injunction orders from the civil Court against their opponents and the orders 
secured by the accused restrained the opposite party (plaintiffs in the suit) from cut- 
ting any breaches in the bund, The accused no doubt seemed to have put up the 
present bund after the occupiers had grown their crops but it is clear that for a 
le of years iously there was insufficient rain and there was also no cultivation 
in the Kumta. The present bund was apparently raised on 4th tember, because. 
it was on the morning of 5th September, that the existence of the bund is stated to 
have been noticed by the occupiers. Thereafter the n approached the 
police authorities for assistance in getting the bund removed but unfortunately the 
matter was not.dealt with by the authorities in an effective manner as they ought to 
have. Having failed in their attempt to have the bund removed, the occupiers with 
their communist helpers seem to have goné to the spot on the day of the occurrence 
to help themselves, Up to this stage there does not seem to be any controversy. 
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The’only difference between the rival versions relates, to the- eaten Wace pr 
not the ‘of the occupiers was armed arid their number. tion wit- 
nesses ‘woul kare as believe at they Iha occa picni) Aloe Mi kos a ae 
friends and supporters had gone to the' Xunta unarmed to 

accused persons to remove the bund and that the accused persons beat ges 
sticks and mpeni: The occupiers, acting merely in self-defence, snatched the sticks 
and spears ne E ee ee oe wh 
accused No. 10 used his gun indiscriminately firing at ie e occupiers. 
The accused, on the othe? hand, claimed that the P R ap, helped 
prominent communists which fär outiimbėred persons were atm 
ay chislicla etd spears anid hey tore bly tried to reno tie bind aad when die accused 
objected they were beaten up. Apprehending danger to their lives, the gun ‘was 
used on behalf of the party of the accused persons. It was thus in exercise of the 
right of private defence that this gun was used. It may at this stage be pointed out 
that the accused persons had also reported the matter to the police but on the plea 
that the police was siding with the occupiers and favouring them the accused persons 
filed a complaint in the Court of a Magistrate against 35 persons and both the cases 
were tried simultaneously. 


As cach side is blaming:thé other of being the aggressor and the witiiesses for 

the prosecution deposing to the occurrence as eye-witnesses are clearly intérested 

_in the occupiers the nature and extent of the i injuries suffered by the men of the two 
factidns would serve as more reliable material for arriving at the truth. It'is inthis 

(connection noteworthy that even ‘according’ to the: prosecution witnesses the. party 

of the occupiers consisted of not less than 20 persons. We may now turn{tojthe 

wound cértificates of the accused persons. Gottipulla Venkata Siva’ Siva Subbarayandm, 

- aged 60 years , accused No. 1, had ro injuries on his person màinl ‘on the head, 
fais Pte neck cad the shoulders and a declaration was considered necessary 

the Civil Assistant Surgeon. Gottipula Bapaiah, aged about 50 years, 
o. 2 had the following injurjes on his person : 


“í. A contusion 12” in] X 4” with raised edges placed diagonally across 
ee ee & back, the lower end towards the spine and the 
pppoe md towards the odde: Brownish red in colour ; 

' 2, A contusion brownish red in colour 1 inch in diameter situated om the 
= shoulder ; 

; Whole of the right shoulder joint swollen and brownish red in ¢olour. 
‘Siena at right shoulder joint restricted ; 


4. A contusion bluish in colour g” in diameter on the outer aspect of u 
“3” of right atm ; iss 

srk communes Oe A Wath died “cries alaare diagonally diagonally across the 

otic S TA sid Us See AT F 
coe. 


^6. Whole of the right hand swollen and tender brownish red in colour ; 

_ 7. Alacerated injury -2” X 4” scal “ar oP situated on the left 
"eminence 4” above Pinna of left ear. Clotted blood seen in the wound and is 
: transversely ; 

8. An incised wound transversely placed on the right half of ‘centre of 
occiput at the back of head 14”X P. scalp deep. Clotted blood found in “the 
` wounds. 


X-ray report disclosed M.C. dislocation of right acromic clavicilar joint, 
- Gottipulla Seshayya, aged 50 years, accused No. 3, had two injuries on his 
ee wound scalp deep situated diagonally on the front 


of right parictal ee Dying declaration was not considered necessary and he 
Eee ight vie the hana on the 16th September, 1961 after six days, 
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Gottipuila Subba Rao, aged 48 years, accused.No. 4 had a brownish red con- 
.-tusion wi E e e ee ee ee ee ce ee ieee 
forearm, 1/3 of which was swollen and tender. There was a fracture-of the. bone 
- below... He also remained in the hospital from 10th September. to 16th September. 


~~ Sai. Con oe Gea eat 
person i uding a lacerated injury 274” scalp deep on the front of the right 
„parietal bone, 4” to the right of mid line of skull and another similar injury i” x $” 
‘ deep on a contusion 3” in diameter, brownish red im colour at the’ back of 
Junction of both parietal bones in between parietal eminences. ` - E 
, Shaik Madarsaheb, 25 years, accused No. 6, had five injuries on his persón 
including a contusion. He too remained in the hospital for six days upto 16th 
. September, 1961. e ges R ‘ : ae 
Thota Sectharamayya, aged 40 years, accused No. 7 had a simple injury on his 
right händ ringfinger: : v i 
. Accused No. 8, Thota Subba Rap, aged 22 years had only a contusion on right 
. These injuries quite clearly suggest that the party of occupiers did not consist 
ee et lars Wis ates due to Ge remove the bund.” It is 
the ‘prosecution case that the accused were i not to allow the bund to be 
‘removed without an order from the Government authorities and that they were 
_ prepared to use force to protect the' bund. The accused were also armed with the 
: Pelongiig to-acciued No, and dis was folly known to the occupiers! In this 
Erleta i is not pomible to accept the'story that the prosecution witnesses had 
‘ gone to the Kanta unarmeil'and ‘it was only when they were beaten by the accused 
' persons that they in self-defence matched ‘the sticks and spears from some of the 
and Beat up Mo Oa o De a APES 
` injuries found on the' persons of the prosecution witnesses were of course caused’ 
blunt weapons but most of the injuries were, according to the medical evidence 
„caused by gun shots a u 
l According to the trial- Court both parties asserted their respective claims, the 
occupiers to the use of the land in the unta for cultivation and the accused: to the 
use of the Kuna as a source of supply of rain water for irrigating their land and these 
conflicting rights could not co-exist, When the prosecution witnesses. attempted 
forcibly to remove the bund the trouble flared up. The two factions had also 
affiliations with two different political parties : the occupiers had full support of the 
Communist Party and accused No. to was a member of the Mandal Congress, 
That Court also did not believe the prosecution version that prosecution witnesses 
had gonetotheXwa ta to peacefully persuade the accused persons to remove the bund. 
It held the occupation of the Kenta by the occupiers to be unauthorised after its 
„registration as an irri ion tank. It further held that the bund'as it existed on 5th 
September, 1961 had raised by the accused persons but there were’ kluices and 
vents in the southern bund. The Court also found that water from Erracheruva 
used to flow into the bund of the Kanta from where it passed on to the. fields, of the 
‘accused Nos. 1 to 4 with the result that the accused persons were justified in raising 
the bund and if there was Oe ee ee eee 
piers should have approached that Court for appropriate relief. t was on this line 
. of reasoning that the, action of the accused in protecting the bund was upheld.-’ a 
‘ consideration of the prosecution evidence the trial Court observed that notwithstand- 
“ing the denial of his presence at the spot by accused No. 10 it was open to him to say 
that on the prosecution evidence i he must be held to have acted in. exercise 
of the right of private defence and so-observing that Court expressed its conclusion 
thus: ` D 


“The facts and circumstances elicited in the prosecution evidence referred to 

--_ above clearly establish that the accused 1 Pog Were ea k A iat at ae 
"+ time, that the bund was being removed by men on.the other sidé and the men-on 
the other side also inflicted smple and grievous injuries on the accused 1 to g, 
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In such a situation it was open either to any of the accused 1 to g or-even to the 
_Toth accused to do something to avert further beating. - The beating to the: extent 
to which it took plce resulted, in gri¢vous injuries-to some of the accused. ` Under 
these circumstances it has to be held that the facts disclose a situation in which the 
, 1ọth accused can well claim to have actéd in the exercise of the right of private 
defence. Charges 4 to 6,.10 to 13, 15 to 17 against the roth acbused, therefore, 
fail. Consequently, the charges'7, 8 and g against the remaisling accused ‘also 
fail.” z ; f ` 
In regard to the other charges, after discussing the evidence in'the case and other 
. material on the record and criticising the failure on the part of the police authorities 
to take effective and timely measures in advance to prévent the occurrence in ques- 
tion the trial Court came to the conclusion that in regard to the actual beating 
suffered by the members of both parties the evidence was so conflicting and théir 
respective versions so distorted that no definite finding could safely be arrived at. 
All that emerged from the material in the Court’s view was that the accused wanttd 
to retain the bund which the prosecution party wanted to remove: and the-fight 
ensued. On this view the accused were acquitted. Ho Vie Da 


: On appeal Basi Reidy, Ja who disposed it of in the -High Court under section 
429, Criminal Procedure Code felt that the case put forward by the prosecution was 
substantially true and the case set up by the defence palpably false. ing. to 
. the learned Judge neither the accused had a right to put op a bid nor the 
occupiers a right to encroach on the bed of the Kuna. The injunction order in 
- favour of the accused was only based on the exisence of a bund at the time of the 
order and thus did not entitle the accused to raise a new bund whereas the injunc- 
_ tion order in favour of the occupiers restrained the accused persons from interfering 
with the enjoyment of the Kunta ; by the occupiers. The accused who had ‘raised 
. the bund and who being fully armed were determined to guard and it by 
use of force were held by the learned Judge to constitute an unla assembly, 
, Accused Nos. 2, 4 and :10 were held to be armed with deadly weapons and therefore 
. guilty of section 148, Indian Penal Code and the other secs were held guilty 
under section 147, Indian Penal Code. The right of pri defence . was. also 
negatived by the atic Judges It wag observed that this right had not been pleaded 
. by accused No. 10 and on the prosecution evidence the accused had first, attacked 
. the mediators on their intervention to prevent the occupiers being beaten up, and 
.. it was thereafter that P.Ws. 5 and 7 and others beat the accused persons in retalia- 
tion. The High Court did not consider it material whether the prosecution witnesses 
, and others brought with them sticks or had snatched the same from the accused 
persons and sustenance of injuries by accused Nos. 1 to 8 in this‘connection was held 
. not to give rise to any right of private defence. Holding the use of the gun by 
accused No. 10 to be his indivi act independent of the object of the assembly he 

’ alone was held guilty of the offence of murder. - i f 
In our opinion the High ‘Court has misconceived the law in regard to the right 
of private defence and the appeal has, therefore, to be allowed. The right of private 
_ defence of person and property srecogn sed in all free, civilised democratic sociéties 
within certain reasonable | mifs. Those limits are dictated-by two considerations: 
` (1) that the same right is claimed by all other membets of the society and (2) that it 
is the State which generally undertakes the responsibility for the maintenance of 
, law and order, The citizens, as a general rule, are neither expected to run’ away for 
safety when faced with grave and imminent danger to their person or property as a 
result of unlawful aggression, nor are they expected, by use of force, to right the 
wrongs done to them or to punish the wrongdoer for commission of offences. The 
right of private defence serves a social purpose and as observed by this Court more 
_ than once there is nothing more depending to the human-spirit than to run away in 
face of peril ; [Munshi Ram v. Delhi Administration’, and Kishna v. State of -Rajasthan*]. 
~ But this tight 1s basically preventive and not punitive. It is in this background that 


1. (1968)28.C.J.521 : (1968) M.LJ. (Qt) 2. Cr. A. No. 23 of 1960 decided 
S77 : (1968) 2 8.C.R, 455: ALR. 1968 8.C/702, October, 1982. . . 4 on ia 
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the provisions of sections 96 to 106, Iadian Penal Code which deal with the right of 
private defence have to be construed. According to section ‘96 nothing is an 
offence which is done in the raon orr i of private defence and under 
section 97 subject to the restrictions contained im section 99 every person has a 
‘right to d: (D his owr body and the body of any other person against 
any offence cee De kunini body and (2) the property whether movable 
or immovable of hi or of-any other person against any act which 
is an offence falling under the definition of theft, robbery, mischief or criminal 
trespass or which is an attempt to commit these offences. The right of 
-private defence, according to section 99, does not extend toan act which 
-does-not reasonably cause the apprehension of death or of grievous hurt if 
done or attempted to be done by a public servant acting in good faith, etc. and 
there is-also`no right of private defence in cases in which there is time to have recourse 
to the protection of the public authorities. Nor does it extend to the aaa ed 
more-harm than is necessary to inflict for the purpose of defence. Section 100 lays 
down the circumstances in which the right of private defence of the body extends to 
the voluntary causing of death or of any other harm to the assailants. They are: 
(1) if the assault which occasions the exercise of the right reasonably causes the 
‘apprehention that death or ee E A otherwise be the consequence 
‘thereof and {2) if such assault is inspired by an intention to commit rape or to 
- gratify unnatural lust or to kidnap or abduct or to wrongfully confine a person- under 
circumstances which may reasonably cause apprehension that the victim would: be 
unable to’ have recourse to public authorities for-his release. -In case of leas-serious 
offences ‘this right extends to causing any’ harm other -than death. ‘The right of 
private ‘defence to the body commences as soon as reasonable apprehension -of 
danger to the body arises from an attempt or threat to commit the offence though 
thé offence may not have been committed and it continues as long as the apprehen- 
sion of danger to the body continues. The right of private defence of pro 
‘under section 10g extends subject to’ section 99 to the voluntary causing of death 
or of any other harm to’ the wrongdoer if the offence which occasions the exercise of 
the right is robbery, Houe Daae by night, mischief by fire on any building, etc., 
or if such offence is, theft, mischief or house-trespass in such circumstances as may 
reasonably cause apprehension that death or grievous hurt will be the consequence, 
if the right of private defence is not exercised. - This right commences when reason- 
-able apprehension of danger to the property commences and its duration, as pres- 
cribed in‘section 105, in case of defence against criminal trespass or mischief, conti- 
nues as long’as the offender continues in the commission of such offence. Section 
106 extends the ‘right of private defence against deadly assault even when there is 
risk of harm to innocent persons. 

In the case in Hand it is undoubtedly true that the accused persons are found 
to have raised the bund after the rainfall of 4th September, 1961. But it is indis 
putable that the occupiers had ample opporruoiy of approaching the public autho- 
rities concerned if they felt that their right had been encroached upon. It is note- 
worthy that the accused persons had acoomplished the raising of the bund long before 
the occupiers noticed it. A civil suit already been instituted by them as far 
back as 1957 in t of their right to cultivate the kunta. In that suit a per- 
manent injunction been sought against the defendants and their agenta, etc., 

ining them from interfering with the plaintiff’s possession and enjoyment of 
the disputed land. Damages amounting to Rs. 300 were also claimed in that 
suit for loss suffered by the plaintiffs as a result o alleged to have been 
committed by the defendants on the said land. This suit was ing at the time 
of the occurrence in question and as observed earlier in February, 1900 both sides 
had secured. injunctions in this suit, The police authorities had also been approa-’ 
ched by the occupiers with a complaint against the recent raising of the bund by 
the ‘accused persons a couple of days prior to the present occurrence. If the Sub- 
Inspector concerned was gy, of grave dereliction of duty (asin our opinion he 
clearly was) the higher au ties could easily have been approached by the i 
gad thei supporters, Even the civil Court could have been moved witha 
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complaint that the accused persons were interfering with the occupiers’ possession 
and enjoyment of the kunta. But instead of having recourse to these steps the 
eccupiers and their supporters decided to go to the spot in large numbers fully deter- 
mined to remove the bund 73 use of force. When this attempt was foiled by the 
accused persons with show of force the party of the prosecution witnesses mercilessly 
beat up some of the accused persons who were advanced in age. This conduct on 
the part of the occupiers and their supporters was, in our opinion, sufficient, on the 
facts and circumstances of this case, to give rise to a reasonable apprehension in the 
mind of accused No, 10 that the victims of this assault would have been killed 

he not exercised the right of private defence. The use of the gun by accused 
No. 10 against the enter of the opposite faction would thus seem to be justified. 
It may be recalled that accused No.1 aged about 60 years, who is the father-in-law 
of accused No. 10 had received as many as 10 injuries mostly on vital parts of the 
body and accused No.2 about 50 years old had also been subjected to severe beating- 
In a situation like this it is not possible for an average person whose mental excite- 
ment can be better imagined than described, to weigh the position in golden scales 
and it was, in our opinion, well-nigh impossible for the person placed in the position 


of accused No. 10 to take a calm and objective view expected in the de atmos- 
phere of a Court, and calculate with arithmetical precision as to how much force 
would effectively serve the p of self-defence and when to stop. It appears 


that the ms against whom the gun was used were the real aggressors from whom 
accused No. 10, agitated in mind as he must be at that time, apprehended grave 
danger to the lives of the other accused persons and ultimately to . Weare, 
therefore, satisfied that accused No. 10 was fully justified in using his gun in exercise 
of the right of private defence against the party of the prosecution witnesses who had 
come to the spot in support of the occupiers to use force in removing the bund and 
who actually did use it and mercilessly beat up the accused persons and that acoused 
No. 10 did not exceed this right. 


The fact that the plea of self-defence was not raised by accused No. 10 and that 
he had on the Silchar alibi does not, in our view, preclude the Court 
from giving to him the benefit of the right of private defence, if, on proper appraisal 
of the evidence and other relevant material on the record, the Court concludes that 
the circumstances in which he found himself at the relevant time gave him the right 
S pl uit poate als When there is evidence proving that a person 
accused. ilag or iuriad anehe aoed ta the aace or Gis right of private 
defence the Court would not be oe in ignoring that evidence and convicting 
the accused merely because the latter has set up a defence of alibi and set forth a 
plea different from the right of private defence The analogy of estoppel or of 
the technical rules of civil pleadings is, in cases like the present, inappropriate and 
the Courts are expected to administer the law of private defence in a practical way 
with reasonable liberality so as to effectuate its underlying object, bearing in mind 
that the essential basic character of this right is preventive and not retributive. The 
approach of the High Court in this matter seems tous to be erroneous, Wo 
accordingly allow the appeal and acquit the appellants. i 

V.K. Appeal allowed, 
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D _' THE SUPREME COURT OF INDIA. - 
AS (Civil Appellate Jurisdiction.) 


Presser :—Mr. M. pence ar oa Cag paia. G. Saas, K. S. Heong, 
A. N. Grover, A. N. Ray aw I, D . Dua, JJ. 


A. Sanjeevi Naidu etc., etc. _ +. Apbellants* 


i v. ; ; 
‘The State of Madras and another etc. -ee Respondents. 


Constitution of India. (1950), Article 166 (3)—Madras Government Business Rules, Rule 23 
(a)—Validity—Jf ultra vires the powers under Article 166 (3). 
Rule 2g (a) of the Madras Government Business Rules, which sorida ‘that 

|” the powers and functions which’ the State Transport undertaking may exercise 

under section 68-C of the Motor Vehicles Act shall be exercised and 

on behalf of the State Government by the Secretary to the Government of 

in the Industries, Labour and Housing department, is valid and is not xira vires 
"the powers under Article 166 (3) of the Constitution of India. 


The Constitution has authorised the Governor-under Article 166 (3) to make 
rules for the more convenient transaction of business of the Government of the 
State and for the allocation amongst its Ministers, the business of the Government. 
The, Governor can not only allocate the various subjects amo ae Ministers 
but may go further and designate a particular official to y parti» 
cular function, on the adyice of the Counsel of Ministers. in the very nature of 


things, neither the Council of Ministers nor an individual Minister can attend - 


to the numerous matters that come up before the Government. These matters 
have to be attended to and decisions taken by various officials at various levels, 
When. those officials discharge the functions allotted to them, they are doing so 
as limbs of the Government and not as persons to whom the power of the Govern- 
ment had been delegated. 


It cannot therefore be contended that by making rule 2 2 {0) the. power 
under section 68-C of the Motor Vehicles Act conferred by liament to the 
State Government has been delegated to somebody else. 

ic ae e genre and Orde Gaba ne bib iun, 1969 of the 

Madras High Court in Writ Petitions Nos. 846 of 1968 etc. etc. 
K. Venugopal, K. R. Nambiar and A. S. Nambiar, Advocates, for Appellants 

dnc. Ai Now 397, 398, 400 to 402, 422, 423, 441 and 451 of 1969). 

: M. C. Chagla, Senior Advocate V. Subramanian, V. T. Gopalan, Smt. Radhareni, 

~C. S. Prakasa Rao and K. Jayaram, ocates, with him), for Appellants “ia 

-C.As. Nos. 404 to 417, 1179, 1180 and 1407 of 1969). 

M. K. Ramamurihi, Senior Advocate (Mrs. Shyamla Pappu and Vinest Kner, 
Apae "with him), for Appellant (In C.A. No. 1176 of 1969). 

V. S. Mani, Adovcate, for Appellants (In C.As. Nos. 424 to 438, 1158 fo 

oie ad too of 1969). 

A, K. Sen, Senior Advocate, O.S. Prakasa Res abd Ri Cibelan AE 
wi ao Appellants (In O.As. Nos. 429, 431 to 438, 440, 441, 1178 and 
1181 of 1 

Q. S. Prakasa Rao, A.R. Ramanathan and R. Gopalakrisknan, Advocates, for Appels 
lant (In Q.A. No. 430 of 1969). 

C. S. Prakasa Rao, R. ‘and Sudhir Khanna, Advocates, for 
Appellant (In G.A. No. 439 a) 

C. S. Prakasa Rao, K. K, Venugopal and R. Gopalakrishnan, Advocates, for 
Appellant (In G.A. No. ’1204 of 1969). 
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Niren De, Attorney-General for India, (A. V. Rangam, Advocate, with 
him), for Respondents (In C.A. No. 397 of 1969). 

S. V. Gupte, Senior Advocate, (A. V. Rangam, Advocate, with him), for 
Respondents (In G.A. No. 400 of 1969). ; 


A.V. Rangam, Advocate, for Respondents (In C.As. Nos. 398, 401, 402, 404 
to 417, 422 to 441, 451, 1158 to 1161, 1176, 1178 to 1181, 1204, 1207 and 1407 of 
1969). 


The Judgment of the Court was delivered by 


Hegds, 7.—These 52 a8 ts are private stage carriage operators in the 
State of Tamil Nadu. They have been operating in various routes in that State. 
Some of those routes are proposed to be nationalised. A draft scheme of nationali- 
sation has been prepared and published under section 68 (c) of the Motor Vehicles 
Act (Central Act IV of 1939) (to be hereinafter refe to as ‘the Act’). The 
Abe of the draft scheme was challenged by the appellants before the High Court 
of under Article 226 of the Constitution. Incidentally the validity of some 
of the provisions of the amending Act XVIII of 1968 (Madras Act) also came to 
be enged in those petitions. A division bench of the Madras High Court 
consisting of Anantanarayanan, C.J. and Natesan, J., have dismissed those peti- 
tions. As against the decision of the High Court these appeals have been brought 
on the strength of the certificates issued by the High Court. 


In these appeals we are primarily concerned with the validity of the draft 
scheme under challenge. The A pea on which it is challenged is that the opinion 
requisite under section 68 (c) of the Act was not formed Ly the State Government 
but the Secretary to the government in the Industries, Labour and Housing D " 
ment, acting in pursuance of the powers conferred on him under rule 2 la) the 
Madras Government Business Rules (to be hereinafter referred to as ‘the Rules’). 
The contention of the appellants is that the said rule is ultra vires the provisions of 
the Constitution. There is no dispute that if the rule in question is valid, the 
challenge directed against the draft scheme must fail. The High Court has opined 
that that rule is a valid rule. It is the correctness of that conclusion that is primarily 
in issue in these appeals. 

Section 68 (c) prescribes: 


“Where any State transport undertaking is of opinion, that for the purpose 
of providing an efficient, adequate, economical and properly co-ordinated road 
transport service, it is eae ine the public interest that road tranaport services 
in general on any Meine of such service in relation to any area or route 
or portion thereof should be run and operated by the State transport undertaking, 
whether to the exclusion, complete or partial of other persons or otherwise, 
the State transport undertaking may prepare a scheme giving particulars of the 
nature of the services proposed to be rendered, the area or route proposed to be 
covered and such other particulars respecting thereto as may be prescribed, and 
shall cause every such scheme to be published in the Official Gazette and also, 
in such other manner as the State Government may direct.” . 


This section requires that the State transport undertaking must form the opinio 
contemplated therein. In the State of Tamil Nadu, the State transport A 
taking is a department of the State Government. Therefore the necessary opinion 
should have been formed by the State Government. It was urged on of 
the appellants that under our constitutional set up, the requisite opinion could have 
been formed either by the Council of Ministers or the Minister to whom the business 
in question had been allocated under the ‘ Rules.” The same could not have been 
formed by the Secretaty who is merely an official and that too by the Secretary who’ 

-is not the head of the department to which the functions under the Act had been 
assigned. The contentions advanced on behalf of the appellants proceed thus: 
The executive power of the State vests in the Governor (Article 154). In the exercise 
of that power he has to be aided.and advised by the Council of Ministers with the 


a“ 
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Chief Minister at the head Artilce 163 (1) but the Governor can make rules for 
more convenient transaction of the business of the government of the State and’ 
for the allocation among Ministers of the said business in so far as it is not business 
with respect to which the Governor is by or under the Constitution ired to act 
in his discretion, Article 166 (3). A Minister can only deal with the business that 
has been allocated to him by the Governor under ‘the Rules.’ He is not competent 
to deal with any other business. Motor Vehicles Act has been allocated to the 
Home Department. Mr. Karunanidhi, the Transport Minister was not incharge 
of the Home Department. Therefore his department could not have dealt with 
functions arising under the Act. Further the Governor could not have allocated 
any business to a Secretary. Hence in making rule 23 (a), the Governor exceeded 
the powers conferred on him under Article 166 (3). 

On the other hand, it was urged on behalf of the State of Tamil Nadu that 
originally the functions under the Motor Vehicles Act had been allocated to the 
Home artment but when Mr. Annadurai formed the D. M. K. Government 
in Tamil Nadu in 1967, the Home Department as such was not allocated to any 
Minister. The various subjects included in that department were split up and 
distributed amongst the various Ministers, Transport was ocated to 
Mr. Karunanidhi. Motor Vehicles Act as such was not allocated to any Minister. 
The department of Transport included functions under the Motor Vehicles Act as 
well. Ever since the D.M.K. Ministry was formed, the functions under the Motor 
Vehicles Act were dealt with by the Transport sun At the instance of the 
Transport Minister, Mr, Karunanidhi, Governor framed rule 23 (a) for the more 
convenient discharge of the business. On behalf of the government, it was further 
urged that Article 166 (3) has two parts pear doe rules for the more convenient 
transaction of the business of the government e State and (2) rules relating to 
allocation of business of the State among the Ministers. It was said that after allo- 
cating the business of the Government among various Ministers, it was open to the 
Governor on the advice of the ministry to make rules for the convenient discha 
of the business allocated. Rule 23 (a) is one such rule made under Article 156 (3). 
Hence its validity is not open to question. 

The im ed rule 23 (a) was introduced for the first time by G.O.Ms. No. 
271 EA ted 22nd ees ee ee bg sub-clause (1) ie! that rule, it is 

TOVI t powers an ctions which State transport undertaking ma 
reae d e 66 {c) of the Act shall be exercised and disc on behalf 
of the State Government by the Secretary to the Government of in the 
Industries, Labour and Housi ent. The rule further provides that case 
relating to such powers and functions of the State transport und under 
section 68 (c) need not be submitted to the Minister incharge. Under su use 
(2) of that rule, the powers and functions of the State Government under section 68 ( 
of the Act and the rules relating thereto are directed th be excneiaedl andl discharge 
by the Secretary to the Government in the Home Department. 


Rule 4 of the ‘Rules’ deals with allocation and disposal of business. It provides 
that the business of the Government shall be transacted in the department specified 
in the rst Schedule and classified and distributed between those departments as 
laid down therein. Rule 5 says that Governor shall, on the advice of the Chief 
Minister allot the business of the Government among the Ministers, assigning one 
or more departments to the charge of a Minister but the proviso to that rule says 
that nothing in that rule shall prevent the assigning of one department to the charge 
of more than one Minister. Rule 6 prescribes that each department of the secreta- 
riat shall be under a Secretary who shall be the official head of the department. 
Under rule 7, the Council of Ministers constituted under Article 163 (1) is held 
collectively responsible for all the executive orders issued in the name of the Governor 
in accordance with rules, whether such orders are authorised, an individual 
Minister on a matter pertaining to his portfolio or as a result of the discussion at 
the meeting of the Council of Ministers. Rule 9 provides that without prejudice to 
the provisions of Rule 7, the Minister incharge Of a department ikali be i 
responsible for the disposal of the business pertaining to his department. Section IIT 
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of the “Rules” containing rules 21 to 30. deal with ‘the departmental < of 
hail EAE Rule i says that except as:otherwise provided by any other cases’ 
of by or under the authority of the Minister incharge 
si aay by bia standing orders give such directions as he may think fit for 
the of cases in the department; Tropics ob wich vending arden shill be sent 
to the and the Chief Minister. Rule 22 provides that each Minister shall 
by means of standing orders arrange with the Secretary of the department what 
matters or class of matters are to be brought to his notice; copies of such 
orders has to be sent to the Governor and Chief Minister. Rule 2 
prescribes that except as otherwise provided in the rules, all cases shall be submi 
to the Minister in by the Secretary of the department to which they belong.) 
Then comes rule 23 (a ib which wel petice kas already heen miado: 


The first question that has to be decided is whether the functions under the 
Motor Vehicles Act had been assigned to Mr. Karunanidhi, the Minister for 
Transport. It is true that when the various departments were reorganized i in 1961, 
Motor Vehicles Act as well as Transport were included in the Home Department.- 
But when the D.M.K. Ministry came to power after the 1967 general elections, the 
Home Department as such was not allocated to any Minister. The various subjects 
included in that department were distributed amongst several Ministers. Transport’ 
was allocated to the bales a era Motor Vehicles Act as such was not - 
allocated to any Minister. allocation of business among the various Ministers- 
appears to have been made under broad heads. In 1961 while allocating subjects 
to the various departments there was a detailed and exhaustive enumeration of 
the subjects. But that method was not adopted in 1967 while distributing the busi- 
nes of the Government among the various ers. The functions under the Act. 
undoubtedly relate to Transport department. It cannot be assumed that functions 
under the Act had not been assigned to any Minister. It is proved that those 
functions were being jo the Minister for Transport. Hence we agree 
with the High Court that ctions bad been allocated to the Transport 
Minister and that the State transport undertaking was being run by the Transport 

Mr. Karunanidhi has in his affidavit filed before the High Court sworn to 
the fact that rule 23 (A) was framed at his instance. Admittedly he could have 
igned the functions under section 68 (C) of the Act to the Transport Secretary 
eee eee If he could have done that, we fail _to 
TA, T not advise the Governor through the Chief Minister to make- 
e 23 (A 


- It was urged on behalf of the appellants that the Parliament has conferred 
under section 68 (C) of the Act to a designated authority. That power can 
exercised only by that authority and by no-one else. The authority concerned 
in the present case is the the Sats Goa. The Government could not have 
delegated its statutory functions to anyone "èlse. The Government means the 
Governor aided and advised by his Ministers. Therefore the i opinion 
should have been formed by the Minister’ to whom the business bad allocated 
by ‘the Rules.’ It was fyrther urged that ifthe functions of the Government can 
be discharged by anyone else then the doctrine of ministerial responsibility which 
is the very emence of the cabinet form of Government disppears; such a situation is 
impermissible under our Constitution. 


. We think that the above submissions advanced on behalf of the appellants 
are without force and are based on a misconception of the principles underlying 
our Constitution. Under our Constitution, the Governor is essentially a consti- 
tutional head, the administration.of State is run by the Council of Ministers. But 
in the very nature of things it is impossible for the Council of Ministers to deal with 
each and every matter that comes before the Government. In order to obviate that 
difficulty the Constitution has authorised the Goyernor under sub-Article (3) of 
Article 166 to make ruled for the more convenient transaction of business of the 
Government of the State and for the allocation amongst its Ministers, the busines: 
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of the Government. All matters excepting those in which Governor is required 
to act in his discretion have to be allocated to one or the other of the Ministers on 
the advice of the Chief Minister. Apart from allocating business among the Ministers, 
the Governor can also make rules on the advice of his Council of Ministers for more 
eens transaction of business. ‘He can, not only allocate the various subjects 
raya aes Ministers but may go further and designate a particular official to 

any particular function. But this again he can do Say om phe navies 
of the Duaal of Mates. 

“The cabinet e E E E E E ue St 
the ministries. That is the eæence of joint responsibility. That does not means 
thar cach and decision must be taken by the cabinet. The political responsi- 

of the: Cond of MIENE does not and Aano, PAGE tic Praa] CEO 
Gul OE the Mininece to Clete all Ges aay GP ae a ania, 
Similarly an individual Minister is responsible to the Legislature for every action 
oe ey ee ee This again is a political responsibility: 
and not personal responsibility. - Even most hard minister cannot 
attend to every business in his department. If he attempts to do it, he is bound 
to make a mess of his d t. In every well-planned administration, most 
of the decisions are taken by the civil servants who are likely to be experts and not 

ith. 


the day-to-day administration. His function is to lay down the policies 
and programmes of his ministry” Ae the Ghumail of Minister a haria 
gar es of the ent. When a civil servant takes a decision, 
does not do it as a delegate of his Minister. He does it on behalf of the Govern- 
ment. Te ee O O a 
orders. He ay cleo Prue direc one to. eoe Bey my aa te 
to that over-all power, the ofc designated by the Rule” o the standi oe 
to that over-all power, the officers designated by the ‘Rules’ or the a 
can take decisions on behalf of the Government. These officers are 
the Government and-not its delegates. 


In rv. Sibnath Banerji and others*, E E ERE PEE E T Govern- 
ment of Act, 1935, & provision similar to Article 166 (3), the Judicial Com- 
mittee held that it was within the competence of the Governor to- es Cae 
servant to transact any particular business of the Government b 
priate rules. In that case their Lordships further observed that 
civil servants are subordinates to the Governor. ` In Kalyan Singh v. Son oft Upa 
this Court the contention that the opinion formed an official: of the; 
Government does not fulfil the requirements of section 68 (C) observed: a 


“The opinion must necessarily be formed by somebody to whom, under the. 
rules of business, the conduct of-the business is entrusted and that opinion, in 
Jaw, will be the opinion of the State Government. It is stated in the counter- 
affidavit that all the concerned officials in the t of Transport consi- 
dered the draft scheme and the said scheme was y approved by the Secretary, 
of the Transport nent before the notification was issued. It is not denied- 


to act for the State Government in that We, therefore, hold that in the’ 
-present case the opinion was formed by the State transport und ing within: 
e enne ee and that, there was nothing illegal in 
the manner of initiation of the said Scheme.” 


- In Ishwarlal Girdharlal Joshi etc. v. Stats of Gujarat and another? this Court rejected , 
the contention that the. opinion formed by th ee (rag Wap ine section 17 
1) of the Land Acquisition Act cannot be consid SEER LARIA of the. State 
ent. After to the rules of business regulating the SOE 
business, this Court o at page 282: 
, BRINE E :LR. 720A. 241. (1968) 2 S.C.R. 267 : REN 247: 
2 8.C.R. Supp.) 76 : 09631 8.0. ATR. 1968 8. 8.C. 870. 


e 





an 





‘th ee eee eee ee t 


“In our case the Secretaries concerned were given the j iction to take 
action on behalf of Government and satisfy bense We ah about need for acquisi- 
tion under section 6, the urgency of the matter and the existence of waste and 
arable lands for the application of sub-sections (1) and (4) of section 17. In 
view of the Rules of business and the Instructions their determination became 
the determination of Government and no exception could be taken.” 


In Capital Multi-purpose Co-operative v. Stats of Madhya Pradesh and others, 
dioica dealing withthe saps Eee (D) of Act observed that the State 
Government obviously is not a natural person and therefore some natural person 
has to give hearing on behalf of the State Government and hence the hearing given 
by the Special Secretary pursuant to the power conferred on him by the business 
rules framed under Article 166 (3) is a valid hearing. 

As mentioned earlier in the very nature of things, neither the Council of Ministers 
nor an individual Minister can attend to the numerous matters that come up before 
the Government. Those matters have to be attended to and decisions is eg 
various officials at various levels, When those officials discharge the EEY 
allotted to them, they are doing so as limbs of the Government and not as ns 
to whom the power-of the Government had hei aeranta In Halsbury of 
England, Vol. 1, grd edition at page 170, it is o ù 

‘Where functions entrusted to a Minister are performed by an official 
employed in the Minister’s department there is in law no delegation because 
; consGtspanally THF chor desea DE ME OE TA A MERTES Miniter.” 

Similar view has been expremed in “ iples of Administrative Law” by 
Griffith and Street. That is also the view taken by Sir Ivor Jennings in his “ Cabinet 
Government.” 

For the reasons mentioned above, we are of opinion that the functions under 
the Motor Vehicles Act had been allocated by the Governor to the T 
Minister under ‘‘ the Rules’? and the Secretary of that had been 
authorised under rule 23-A to take action under section 68 (G) the Act, 

The validity of some of the ions of Madras Act XVIII of 1968 which 


amended the Act was canvassed us. It is not to go into those 
questions for deciding the validity of the impugned see e questions can 


ra priat gone into and decided 1f and when action is taken on the 
ose provisions. Hence we leave open those questions, 


In the result these appeals fail and they are dismissed with-costs—hearing fee 
one set. 


V.K. —— f Appeals dismissed. 
p THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction.) 


Perant Mr. M. HDAYATOLLAN, Chigf Justice, J. O. Suan, K. $S. Heer, 
A. N. Grover, A. N. Ray aw I. D. Dua, JJ. 


The Joint Commercial Tax Officer, Harbour Division II, Madras - 
S: Eey 
“The Young Men’s Indian Association (Registered), Madras etc. .. ryan 
` Madras General Sales Pes Aa (I sob) een è is meien Gtr 
and supplying food, snacks, beverages, elc., to Hable to lene 
` By Majority: aai EE present case, is whether the 
of the various pepara Iy = club fpi. The C Cosmopolitan Club, 
the Young Men’ and the Lawley Institute, Ootaca- 
Toe ee te oa 
` 1. (1967) 3 8.C.R. 329 : (1968) 1 8.C.J. 444 : ALR. 1967 S.C. 1815, 
* CAs. Nos. 1724 to 1727 of 1967, 12th February, 1970, 
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mund), to its members involved a transaction of sale. The State Legislature 
competent to legislate only under Entry 54, List II of the 7th Schedule to 


the Constitution ERTE “sale of aeg bears the same meaning which it 
has in the Sale of Act, 1930. us in spite of the definition contained in 
section 2 (n) read with Explanation Iof ithe General Sales Tax Act, 1959, 


if there is no transfer of perty from one to another there is no sale which would 
be exigible to tax. If the club even though a distinct legal entity is only acting 
as an agent for its amaba in the matter of supply of various preparations to them 
no sale would be involved as the element of transfer would be completely absent. 


The final conclusion of the High Gourt in the judgment under appeal was that 
the case of each club was analogous to that of an agent or mandatory investing 
his own monies for preparing things for consumption of the principal and later 
recouping himself for the expenses incurred. Thus, as no transaction of sale was 
involved there could be no levy of tax under the ons of the Act on the supply 
a wan po te ach ea ca ubs in the present case to its 


members. 
Case-law discussed. 

Per Shah, F., (in a p in apironperie opinion): Whether refreshments, 
beverages and other articles su aera club for consideration to its 
members are in law sold oa circumstances in which the transaction 
takes : Zn each case the Habllity to tax of the transaction will depend upon 


its strictly legal form. If an incorporated members’ club lies its property 
to its members at a fixed tariff, the transaction would readily be deemed to be 
one of sale, even if the transaction is on a non-profit basis; uke CRSA 
would be liable to sales tax, Where, however, the club is merely acting on behalf 
of the members to make available to them refreshments, beverages and other 
articles, the transaction will not be regarded as a sale, for the club is the agency 
through which the members have arranged that the refreshments, etc., should be 
made available. The test in each case is whether the club transfers perty 
belonging to it for a price or the club acts as an agent for making a le pro- 
P pan to its members, 
TE however disagreed with the majority on the question of the 
applying the analogy of the cases decided under the Licensing 
An it in Phe U United om concerning the supply by cluba of alcholic drinks to 
their members, to a taxing statute). 

3 Appeals from the Judgments and Orders dated the 23rd November, 1962 and 
4th November, 1963 of the Madras High Court in Writ Petitions Nos. 129, 130 and 
181 of 1960 and Writ Appeal No. 275 of 1963. ' 

M. C. Chagla, Senior Advocate (A. á Rangam, Advocate, with him), for 
Appellants (In all the Appeals). 
D. Narasaraju, Senior Advocate, (R. Gopalakrishnan, Advocate, with him), for 

‘Respondents: C.As. Nos. 1724, 1725 and 1727 of 1967). 

P. Ram Reddy, Senior Advocate, (P. Parameswara Rao and A.V. V. Nair, Advocates, 

with him), for Respondent (In C.A. No. 1726 of 1967). 

The Court delivered the following Judgments , 
Grover, J. (On behalf of the ee ae 
directed against a common judgment of the Madras petitions 

\filéd under Article 226 the Constitution by the Gone Club, 
Madras, the Young Men’s Indian Association, Madras and the Lawley Institute, 
Ootacamund challenging the proceedings relating to their assesment to sales 
tax under the Madras General Sales Tax Act, 1959, hereinafter called 


_the *“ Act’, for food, snacks, and other articles to 
their members or their guests. Tt was held by e High Court that each 
of these clubs could not be regarded as a ‘‘ dealer ” within the meaning of section 2 


(g) read with Explanation I of the Act nor was any “‘sale’’ involved in the afore- 
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aay ine club within the meaning of section 2 (n) read with Explanation I 


The Cosmopolitan Club, Madras, is a social recreation club which was started 
“originally in the year 1873 as an unincorporated association. In 1934 it was regis- 
tered under section 26 of the Indian Companies Act, 1913 as a non-profit earning 
institution. Its objects, as disclosed in the memorandum of association, are mainly 
to promote and facilitate social intercourse, discussion amongst its members etc. 
The articles of association provide that the members for the time pang only consti- 
tute the club. It maintains an establishment for ing and supplying refresh- 
ment to its members. It has been found by the High Court and has not dis- 
puted that the articles necessary for the aforesaid purpose are purchased by the 
club in the market and the preparations are made within its premises at the direction 
of a committee. The preparations are supplied to the members at such prices as 
are fixed by the committee. A member is allowed to bring guests with him but 
a a e of food is consumed by the guest it is the member who has to pay for 

same, = -+ soe wose ry wee 

The Young Men’s Indian Association is a society registered under the Societies’ 
Registration Act, 1860. It has; for its objects, the improvement of the moral and 
physical standards etc. of the students. The association provides certain facilities 
in the shape of a library with a reading room apart from residential and recreational 
facilities. ‘There is a mess together with a canteen serving the needs of the -members. 
Any member can bring a guest but the duration of his stay in the hostel or of enjoy- 
ing the benefit of the arations or beverages is limited and restricted by the rules. 
Tt is the member who to pay the charges for any articles consumed by his 
guest. The employees of the association purchase the various articles required for 

lying the refreshments etc. and the cost and the expenses in therefor 
inclusive of the salaries of cooks, servers and others are totalled up and divided 
among the members participating in the mess. No profit is made by the association 
in providing these amenities to its members, These facts as found in the judgment 
of the High Court are not disputed. ` 


The Lawley Institute came into existence by a deed of trust dated 15th September 
1911 entered into between the Maharaja of Bobbili and the Collector of Nilgiris and 
others, The management of the Institute vests absolutely in the board of trustees. 
It is intended to serve its members only and no person other than a member is 
entitled to participate in the amenities provided by the Institute. The supplyi 
of refreshments and meals to members constitute one of such amenities. These 

are altogether uncontroverted. 


Tt appret tiat in the State of Madras lev} oi sales tOr was rst tade 1 1999: 
The statute as it stood then contained the definition of ‘‘ dealer ” in section 2 (b) 
A dealer was defined as ‘‘ any person who carried on any business of buying, or 
selling goods’? with the following Explanation: - : ; 
“a co-operative society, a club, a firm or any association which sells goods 
to its members is a dealer within the meaning of this clause.” 
The Cosmopolitan Club, Madras, which had been paying tax since 1939 filed a 
petition un er Article 226 of the Constitution which was disposed of by Mack, J., 
m litan Club, Madras v. District Commercial Tax Officer, Triplicans*. Accord- 
ing to the learned Judge the supply of refreshments in a members’ club purchased. 
out of the club funds and composed of members’ subscription was not a transfer. 
of property from the club as such to a member nor did the club do any trade or 
business in purchasing from outside the requirements of members and supplying the 
same to them at a fixed charge. The levy of sales tax on such supply of - 
ments was held to be illegal. A division bench to whom an a was taken 
confirmed the above judgment in Deputy Commercial Tax , Lriplicans Division, 
Madras v. Ths litan Club’, The definition of ‘di ’ in section 2 (g) of 
the Act is in the following terms: 


1. eee #1. .- 2. LLR. (1955) Mad, 1042 ; (1955) 1 M.L.J, 189 
14 à 
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‘t ‘dealer’ means any person who carries on the business of buying, selling, - 
a or distributing goods, directly or otherwise whether for cash-or for 
deferred payment or for commission, remuneration or other valuable considera- 
_ tion and includes— ; 


- Explanation I.—A society including a co-operative society, club or firm or-` 
an association which, thes of notin ihe cone of basins , sells or distri- - 
butes goods from or to its members for cash or for deferred yment or for om- 
mission, remuneration or other valuable consideration, be deemed to be. a 
.dealer for the purpose of this Act; 


Esplanatjon TL. oaeee T nese” G 
G The definition of sale as given in section 2 (m) reads: 
“sale” with all its grammatical variations and cognate expressions means - 


SES baton rl li atin 
sbusines he cash or for deferred payment or other valuable consideration id 


Explanation 1.—‘‘ The transfer of property involved in the ji 
" bution of goods by a society (including a co-operative society) cl fa gar 


association to its members, for cash, or for deferred payment, or other valuable 
oade n. Ae oF pot in (he comme of Daea Mall be dened deemed to be a 
«RIE hen Spl ae o aaa Say s 

“Turnover” is defined to mean— : i . 

“ the aggrega terns anc for whch goods are bought or sld or mpi 
oumb ee ee his own account or 
on account others whether for cash or for deferred payment or for other valuable 
Consideration... cc. cess eee eee veneces 


Tt is common ground that for the levy of sales tax there must be a sale of refresh- 
ments, beverages and other preparations by the club to its members, Jf there is no 
transfer of perty involved in the supp or distribution of goods by a club ‘it 
ould uot Talk within Replanaties T contatued in ihe definition of sale in section 2 
De ener arc anc ere ene css 
tion I. i 


E AE concerning sale because the int owners of all the 

oe eg ae ae uding the excisable liquor. The noni orl or to a member at ` 
the club cannot be to-be a sale. , however, -li is 

o paid for by a person w is not a-bona fide members of the ub or 


his. duly authorised. i pada Aa ra With regard to incorporated 
clubs a distinction has drawn. Where such a club has all the characteristica 
of a members’ club consistent with its incorporation, that is to say, where every 
member’is a shareholder and every shareholder is a member, no licence: need be 
taken out. if liquor is supplied only to the members. «If some of the shareholders 
are not members or .some-of the members are not shareholders that would be the 
- case of a Be ie aa ore aot aea ot Proprietory clubs stand on a 
different footing e members are not owners of or interested in the of. 
the club.. The rippi then oad oni though at a fixed tariff is a sale 


Halsbury’s Laws of England, grd' Ed., Vol: '5, pp. 286-281). The principle 
EF doom in Graff Evans}, had throughout. been. : In that case Field, J... 
put it thus: : f T eee 





1.. 882) .8, CBD. 373, x a Pee 
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“I think the true construction of the rules is that the members were the joint 
owners of.the general property in all the goods of the club, and that the trustees, 


: Meta er eee Won TEDE one ee cera) me Boos: ve 


The difficulty felt in the legal property ordinarily Vee ae ences at the 
members’ club or in the incorporated body was surmounted by invoking the theory 
t.¢., the club or the trustees acting as agents of the members, According 
Eaa (L.C.J.) in Trebanog Working Men's Club and Institute Lid. v. 
Macdonald}, once it was conceded that a members’ club did not necessarily require a 
license to serve its members with intoxicating liquor it was difficult to draw any 
distinction between the various legal entities which might be entrusted with the 
duty of holding the pro on behalf of members, be it an individual or a body of 
trustees or a compan ormed for the purpose so long as the real interest in the 
io ue nt e members of the club. What was essential was that the 
fling chide orobe by tbe agent or trustee must be a holding for and on behalf 
of and not a holding antagonistic to members of the club, 


In the various cases which came to be decided by the h Courts in India the 
view which had prevailed in England was accepted and applied. We may notice 
the decisions of the Madhya Pradesh High Court in Bengal Ne Men tied 

aon V. Sales Tax Officer, Raipur and another? and of 

Court in Century Club and another v. The State of Mysore and another*. tle i 
was held that the supply to the member of a members’ club registered under section 
26 of the Indian Companies Act, 1913 of refreshments purchased out of club funds 
which consisted of members’ subscription was not a transfer of property from the 
club as such to a member and the club was not liable to sales tax under the C. P. and 
Berar Sales Tax Act, 1947 in respect of such supplies of refreshment. The principle 
adverted to in Trebanog Working Men’s Club1, was adopted and it was said that if 
the agent or a trustee m goods to the members such supplies would not amount 
to a transaction of sale. ist id ds Court expressed the same view that a purely 
members’ club which makes p through a Secretary or Manager and supplies 
the seguiremo to enben at a fixed rate did not in law sell those goods to the 
members. 

On behalf of the appellant reliance has been placed on a decision of this Court 
in Deputy Commercial Tax Officer and another v. Enfield India Ltd.*, In that case the 
Explanation to section aa (se) was found to be inira vires and within the competence 
of the State Legisla dgment proceeded on the footing that when a 
co-operative pire pple ipa fas ape to its members for a price the following 
four constituent elements of sale were present : 


(1) parties competent to contract; 
(2) mutual consent; 


(3) thing, the absolute or general property in which is transferred from the 
seller to the buyer; an 


(4) price is money paid or promised. 7 


The mere fact that the society supplied the refreshments to its members diets 
and did not make any profit was not considered sufficient to establish that the society 
was acting only as-an agent of its members. As a registered society was a body 
corporate it could not be assumed that the which it held was the property 
of which its members were owners. The Pg decisions were distinguished on 
the ground that the Courts in those cases were dealing with matters of quasi criminal 
nature. 


. It appears that in England even in taxation laws the position of a members 
club though incorporated. has been recognised to be quite different. In Inland 
een A ae 

1. (1940) "1 AE LR. 454. + 4. (1968) 2 S.CR. 421 :( 2 


8.CJ 
(2, CG9SNY8VS..1T.C. 781. ` (1968) 2 MLJ. B.C.) 68: $ 2 ARWR. 
3. (1965) _16 S.T.C. 38. - EOR. ae 
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-Revenus Commissioners v, Westleigh Estats Co., Lid.; Same v. South Bohar Railway Co. „Lid. 
and Sams v. Eccentric Club!, Pollock, M. R. dealing with the case of the Eccentric 
Club pointed out that the members’ club was ep used fg) es and it 
did not carry on trade or business so_as to attract the Corporation Profits 


The essential question, in the present case, is whether the supply “hho various 
preparations by each club to its members involved a transaction of sale within the 
Dae ee 1980 . The State Legislature competent 
ieee al only under En of the 7th Schedule to the itution 
the expression ‘‘ sale of Pees Hie unica oieanteg which 1 bea in ie iTe 
said Act. Thus in spite of the definition contained in section (2) (n) read with 
Explanation I of the Act if there is no transfer of property from one to another there 
is no sale which would be exigible to tax. If the club even though a distinct legal 
entity is only acting as an agent for its members in the matter of supply of various 
preparations to them no sale would be involved as the clement of transfer would be 
- completely absent. This position has been rightly accepted even in the previous 
decision of this Court. 


The final conclusion of the High Court in te judgment under appeal was that 
ee ee a ee ee 
“own monies for things for consumption of the Pinapak sa ee 
ing himself for the incurred. Oncé this conclusion on the facts relati 
PEE EEE SATE els unnecessary for the High Court to have 
any view with regard to the vires of the Explanations to section 2 (g) and 2 (n) of 
the Act. _As no transaction of sale was involved there could be no levy of tax under 
the provisions of the Act on the supply of refreshments and preparations by each 
one of the clubs to its members. 


The appeals must fail and are dismissed but there will be no order as to 
costs. : 


Shah, F.—-Where general property in goods belonging oe n aaa 
contract transferred to another for a price paid or promised, the transaction is a 
eat The State Legislature has under the Constitution power to | te under 

ty Pi Hist TI in respect of taxes on sale or purchase of goods and expression 
uae the same meaning it bears in the Sale of Goods Act, 1930; see State of 
Madras v. Gannon Dunkerley & Co. (Madras) Lid.*. A transaction which is not of 
the nature of sale within the meaning of the Sale of Goods Act, cannot, therefore, 
be subjected to tax under a Jaw enacted in exercise of power under Entry 54, List IT. 


__ Whether refreshments, beverages and other articles supplied by a members’ 
club for consideration to its members dre in law sold depends upon the circumstances 
in which the transaction takes place. In each case the liability to tax of the transac- 
tion will depend upon its strictly legal form. If an incorporated members’ club 
supplies its property to its members at a fixed tariff, the transaction would 

be deemed to be one for sale, even if the transaction is on a non-profit basis; such a 
transaction would be liable to sales tax. Where, however, the club is merely 

on behalf of the members to make available to them ‘refreshments, beverages 
other aritcles, the transaction will not be regarded as a sale, for the club is the agency 
through which the members have arranged that the refreshments, ee 
other articles should be made available. The test in each case is whether club 
transfers property belonging to it for a P ae eee sean ere wane 
available property belonging to its members. 


-In my judgment, the analogy of the cases decided under the Licensing Act in 
the United Kingdom concerning the supply by clubs of alcoholic drinks to their 
members is not appropriate. In a criminal trial or a quasi-criminal proceeding 
the Court is enti to consider ‘the substance of the akcion and determine, 
ac cent ae offender. But in a taxing statute the strict legal position as 





etn WR. GC) 66: (1955) SCR, 379 $ (1958) 
1. qo + MLS. (B.C) 66: (1958) 2 An, SCS. E> i 
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disclosed by the form and not the substance of the’ transaction is oa of 
its taxability : -sce Duke of Westminster v. Inland Revenus Commissioners}; Bank of 
. Chettinad Lid. v. Commissioner of Income-tax, Madras*; Commissioner o Incoms-tax, Andhra 
Pradesh v. Motors and General tores (P.) Lid.®; and Commissioner of , Gxjarat v, 
B. M. Kharwar*, 


It appears on the findings recorded by thé High Court that the clubs or associa- 
tions sought to be rendered liable in these appeals were not transferring TAA 
poon a them but were merely acting as agents for and on behalf of the mem- 

ey were not selling goods but were rendering a service to their members, 


EE EEEE ware eine aera, 
V.K. $ Appeals dismissed. 
i l emee 


THE SUPREME COURT OF INDIA. 
(Civil Appellato Jurisdiction.) 


PRESENT ?—M. HIMAYATULLAR, Chief Justice, J. €, SHAH, K. S. Hebe A. N. 
Grover, A. N. Ray AND I. D. DUA, JJ. ; 


The District Collector of Hyderabad and others — ... Appellants* 
7. $ 7 © y 
M/s. Ibrahim & Co., eto. ... Respondents, 


Constitution of India (1950), Articles 14, 19, 352, 358, 359 and 301 to 305—Proclama” 
tion of emergency under Article 352—Effect—Executive action of Government, 
if when protected by Article 358 or 359—Freedom of trade guaranteed es 
Article 301—Cannot-be taken away by an executive fiat. 


On 30th December, 1964 the State of Andhra Pradesh ordered that the sugar 
quota allocated to the twin cities of Hyderabad and Secunderabad be given inits 
entirety to a co-operative society at Hyderabad. On that account the respondents, 
who held licences under the Andhra Pradesh Sugar Dealers Licensing Order, 1963, 
for distribution of sugar and who were also recognised dealers under the Sugar 
Control Order, 1963, were prevented from carrying on thei: business. When this 
order was made the proclamation of emergency declared by the President under 
Article 352 of the Constitution of India on 26th October, 1962, was inforce. On the 
question of validity of the order: 


Held, tho order was invalid and had been rightly struck down by the High Court 
as “ null, void and ultra vires’. ` 


No doubt on the issue of the proclamation of emergency under Article 352, the 
State is, for the duration of the emergency, competent to enact legislation, notwith- 
standing that it impairs the freedoms guaranteed by Article 19 of the Constitution. 
Tho State is also competent to take executive action which the State would, but 
for the provisions contained in Article 19, be competent to take. But the executive 
order immune from attack is only that order which the State was competent, but 
for the provisions contained in Article 19 to make. Executive action of the State 
which is otherwise invalid is not immune from attack merely because a proclama- 
tion of emergency is in operation when it is taken. Since the impugned order was 

plainly contrary to the statutory provisions contained in the Andhra Pradesh Sugar 
Dealers Licensing Order, 1963 and the Sugar Control Order, it was not protected 
under Article 3 358 of the Constitution. 


eee 519 : - (1936) AC. 1 : 104 Veer se (989) 1 ARWR- B.C) 26: (1968) 


2. 1940) LR. 67 LA. 394 ; LLR. (1941) LTR. 2 S.C): AIR 8. 
Mad. 89; (1940) 2 MLJ 851. (1969) 11.TS. T0: {ve ) Z2 LT.R. 603 
3. (1967) 2 LTJ. > (1968) 1 MLJ. an: ALR 1963 

# CAs, Nos. 1285 to 1309 of 1966 e i aca: 1970, 
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Nor had it the protection under Article 359. Only ifthe impugned order 
was shown to be mado under the authority reserved by the Defence of India Ordi- 
nance or rules made thereunder, the jurisdiction of the Court to entertain a petition 

_ for impairment of the guarantee under Article 14 may be excluded. But the im- 
Pugied action was not shown to be taken under the Defence of Todi Online 
or under the rules or order.made thereunder. E 


. Again under Article 301 the freedom of:trade, commerce and intercourse 

throughout the territory of India is declared free, subject to restrictions contained 

- in Articles 303 to 305. By Article 304 evon by Logislaturo,. restrictions on the 

, pedo of trade, commerce and intercourse with or within the State may only 

, if such restrictions aro reasonable and are required in the publio in- 

ey and the Bill or amendment is introduced or moved in the oe he 
State with the previous sanction of the President. Obviously the guarantee und 

Article 501 oannot be taken away by executive action. 


Appeals by Special Leave from the Judgment and Order, dated, the 23rd June, 
ee a 34 to 58 of 1965. 


f Ram Reddy, Senior Advocate, (A. F. Rangam, - ANOS. wih him), for 
Aa ie Appeals). -.- 

K. Rajendra Chaudhuri and K. R. Chaudhuri, ` Advocates, for- _ Respondent 
(In C. A.. No. 1304 of 1966). : 


The Judgment of the Court was delivered by 


‘ Shah, J—These appeals are filed with Special Leave against the order of the 
High Court of Andhra Prad esh declaring G. O. M. No. 2976, dated 30th December, 
1964 null, void ‘and ultra vires”. 


- _ The 1espondents are dealers in sugar and other commodities and carry on their 
business in the cities of Hyderabad and Secunderabad.’ The State of Andhra 
Pradesh issued the Andhra Pradesh Sugar Dealers Licensing Order 1963, in exercise 
of the power conferred by section 3 of the Easentiz] Commodities Act, 1955, Under 
the order no person may carry on business as a dealer except under in accordance 
with the terms and conditions of a licence issued by the authority. Grant 
and renewal of lioence could be refused only on grounds reduced to writing and 
after giving opportunity to the party to state his case. The respondents were granted 
licences under the Andhra Pradesh Sugar Dealers Licensing Order, 1963. Shortly 
thereafter the Central Government in exercise of the power conferred under sub- 
rule (2) of rule 125 of the Defence of India rules, 1962, promulgated the Sugar Control 
Order, 1963. By that order a recognized dealer was defined as a person carrying 
on the business of purchasing, selling or distributing sugar and licensed under the 


order relating to the licensing of sugar dealers for the time being in force ina State. - 


The order provided for placing restrictiohs on sale, or agreement to sell or delivery 
by the radan, for controlling the production, sale, grading, ee making 
delivery, distribution, otc., of sugar by the producers or recognised. dealers, for 
regulating the movement of sugar, for fixation of its , forallotment of quotas, 
for delivery of such quotas and for other inciden matters. . 


- The respondents being holders of licenses under the Andhra Pradesh Sugar 
Dealers Licensing Order, 1963, were treated as recognized dealers under the Sugar 
Control Order, 1963. The State Government allocated quotas of sugar received 
from the Central Government for distribution in different areas and nominated 
licensees or doalers to take delivery cf the allotted quotas from the factories. ` 


“On 30th December, 1964 the State Government ordered that the sugar quota 
_ allocated to “ the twin cities of Hyderabad and Secunderabad ” be given in its em 
tirety to the Greater Hyderabad. Consumers Central Co-operative Stores, Ltd., 
Hyderabad. On that account the respondents who held licences et the Andhra 
Pradesh Sugar Licensing Order for distribution of sugar and were also reoognizad 
dealers under the Sugar Control Order, 1963, were by an executive flat PETE 
from carrying on their business in sugar. ; 





E ow 
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The petitions were-heard by Gopalkrishan Nair, J., The learned Judge challenging 
- the validity of the order. The State resisted the petitions principally on the ground 
that the order made by the State Government was in conformity with the provisions 
of the a Control Order and was issued in pursuance of the policy laid down by 
the Centfal Government to entrust the work of distribution of sugar exclusively to 
co-op societies and thereby to eliminate in the public interest the agency of 
private dealers in lifting and distributing sugar. It was urged that the respondents 
could not seek any relief complaining of infraction of their rights under Articles 14 
and 19 because the emergency declared by the President in October 1962 had not been 
withdrawn. 


The petitions were heard by Gopalkrishnan Nair, J., The learned Judge held 
that the executive order was not supported either by the provisions of the Sugar 
Control Order, 1963, issued by the Central Government, or by the Andhra Pradesh. 
Sugar Dealers Licensing Order, 1963, that the step taken by the Government was 
not permitted by law ; that asa result of the order of the Government the licences 
held by the respondents were cancelled without following the procedure laid down 
in clause 7 of the Andhra Pradesh Sugar Deslers Licensing Order; and that the pro- 
visions of the order could not be circumvented by executive instructions and since 


the orde, discriminated between the respondents and the Central Consumers Co- ' 


operative Stores in that it conferred a onopol i in disregard of the subsisting rights 

of the respondonts and amounted to “ hostile and invidious ” discrimination in the 
administration of the Sugar Control Order. Ho further held that since the Govern- 
ment had not taken action under the Defence of India Rules or under any Control 
Order made under those Rules, the respondents were not debarred under Artioles 358 
and 359 of the Constitution from claiming protection against impairment of their 
rights by the order issued by the State. In appeal to a Division Bench of the High 
Court the grounds on which the decision was.recorded by Gopalkrishnan Nair, J., 
were confirmed, 


In these appeals Sond for tho State of Andhra Pradesh has not contended that 
theimpugned order could be issued either under the Andhra Pradesh Sugar Dealers 
Licensing Order, 1963, or the Sugar Control Order, 1963, issued by the Central Go- 
vernment. Indisputably it is an executive order made by the State Government, 
The State Government it is claimed acted in pursuance of the policy of the Central 
Government to distribute sugar through. Co-operative Societies. But the order was 
still unauthorised. Under tho Essential Commodities Act, 1955, the State Govern- 
ment had issued in order for distribution of suger through licensed dealers and the 

ndents had obtained licences in that behalf. Their licences could only be can- 

after making the ongany es sovoraing to the isda sora presoribed ‘by clause 7 

of the Sugar Dealers Licensing Order. nts were also recognised dealers 

within the meaning of the Sugar any Order issued by the Central Government. 

Tho rights of the respondents could not be taken away by an executive order i ina 
manner plainly contrary to the provisions of the Statutory orders. 


It is true that under Article 352 of the Constitution, the President doclared a state 
of emergency on 26th October, 1962. By Article 358 while a proclamation. of 
emergoncy is in operation , nothing i in Article 19 shall restrict the power of the State 
(as defined in Part IN) to make any law or to take any executive action which the 
State would but for the provisions contained in that Part be competent to make or 
to take.. By Article 359 the. President is authorised, where a. proclamation of em- 
ergency was in operation, to declare that the right to move any Court for the en-. 
forcement of such of the rights conferred by Part III as may be mentioned shall re- 


main suspended for the period during which the proclamation was in force or for - 


such shorter period as may be specified in the order. , 


-On the issue of the proclamation of emergency the State is, for the duration of 
the-emergency, co t to enact legislation, notwithstanding that it impairs ‘the 
freedoms guara by Article 19 of the Constitution. The State is also competent 


to take- executive action which the State would, but for the provisions contained in. 


Article 19 of the Constitution, be competent to take. The impugned order in this 
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case was issued while the proclamation of emergency was in opératic 

zy pondents could not challenge the validity of any law enacted by the Stai 
so long as the proclamation of emergency was in operation, on the g 
impaired the freedoms guaranteed by Article 19. They could not a! 
any executive action which, but for the provisions contained in Article 
was competent to take. ` 


Tn the present case, the State did not enact any legislation impairir 
mental right of the respondents to carry on business which is guarante 
19 (1) (g), they proceeded to make an executive order. But the exe 
immune from attack is only that order which the State was competent 
provisions contained in Article 19, to make. Executive action of the S 
ment which is otherwise invalid is not immune from attack, merely beca 
mation of emergency is in operation when it is taken. Since the order 
Government was plainly contary to the statutory provisions contained i 
Pradesh Sugar Dealers Licensing Order and the Sugar Control Orde: 
protected under Article 385 of the Constitution. 


Nor had it the protection under Article 359. On 3rd November, 19 
dent issued an order in exercise of the power under Artiole 359, that “ 
any person to move any Court for the enforcement of the rights co 
Artioles 14, 21 and 22 of the Constitution shall remain suspen 
period during which the Proclamation of Emergency issued under cl 
Article 352 thereof on the 26th October, 1962, is in force, if such perso 
deprived of any such rights under the Defence of India Ordinance, 1 
1962) or anyrule or order made thereunder.” Only if the impugned orde 
to be made under the authority reserved by the Defence of India Ordina 
made thereunder, the jurisdiction of the Court to entertain a petitio 
ment of the guarantee under Article 14 may be excluded. But the ac 
shown to be taken under the Defence of India Ordinance or under the ; 
made thereunder. 


Again it may be pointed out that under Article 301 the freedom of 
meroe and intercourse throughout the territory of India is declared free. 
dom is declared in the widest terms and applies to all forms of trade 
and intercourse. But it is subject to certain restrictions of which Arti 
305 are relevant. It is provided by Article 304: 

“ Notwithstanding anything in Article 301 or Article 303, the L 
a State may by law— $ wes 

@ . i s * i * * * 
Š * * * * * 


(b) impose such reasonable restrictions on the freedom of trad 
or intercourse with or within that State as may be required in the pu 

Provided that no Bill or amondement for the purpose of clause 
introduced or moved in the Legislature of a State without the previ 
of the President.” 


It is also provided by Article 305 that the existing law or laws which may 
the State providing for State Monopolies, /.¢. relating to any matter as : 
in sub-clause (ii) of olause (t) of Article 19, are outside the guarantee ol 
In the present case the State had not assumed a monopoly to deal in st 
granted monopoly to a Central Consumers Co-operative Stores whic 
~corporation owned or controlled by the State within the meaning of / 
(i). The order was challenged on the ground that it trenches upon th 
trade and commerce guaranteed by Article 301 of the Constitution. B 
even by legislation restrictions on the freedom of trade, commerce and 
with or within the State may only be imposed, if such restrictions are ret 
are ired in the public interest and the Bill or amendment is introduc 
in the Legislature of a State with the previous sanction of the President. 
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the guarantee under Article 301 cannot be taken away by executive action. The 
guaranteo under Article 301 which imposes a restriction upon legislative power of 
the Parliament or the State Legislature and the declaration of freedom is not merely 
an abstiact declaration. There is no reason to.thiak that whilo placiag a restriction 
upon legislative power the Constitution guarenteed freedom in the abstract and not 
of the individuals. Article 301 of the Cunstitution is borrowed almost verbatim 
from section 92 of the Commonwealth of Australian Constitution Acts 63 and 64 
Vict. c. 12 of. 1900. In dealing with the contention that no individual right was 

ranteed - by section 92 of the Commonwealth of Australia Constitution Act the 
Judicial Committee in Commonwealth of Australia v. Bank of New. South Wales 
observed at page 305: 


“Ths necessary implications of these decisions James v. Cowan? end James v. 
Ths Commonwealth of -Australia*—are importent. First may be mentioned an 
. argum-snt strenuously mainte.ined on this eppeel that section 92 of the Constitution 
“does not guaiantoe the frecdom of individuels. Yet Jemes was zn individuel and 
James vindicated his freedom in hard won fights. Clearly thero is here a miscon- 
ception. It is true as has been said more than once in the High Court, that section 
92 does not create any new juristio rights but it does give the citizen of Stete or 
Commonwealth, as the case mey bs, the right to ignore, and, if necessary, to call 
on th> judicial power to help him to resist, legisk.tive or executive ection which 
offond3 against the section. And this is just what James successfully did.” ` 


Our Con3tituent Assembly borrowed the concept of freedom of trede; commerce end 
intercourse from the Austielien Constitution. It is true that the limitations upon 
- ths amplituds of the guarantee are not expressed in section 92 of the Atstrelien 
Conttitution, as are to be found in our Constitution. Agin, thero is no guarentee 
‘in tho Australian Constitution of a fundementel right to cerry on trede. But this 
departure from ths scheme of the Austrelian Constitution does not elter the true 
oharacter of the guarantee and it cennot be inferred that the Constitution imposed 
restrictions upon legislative power, but dunied to tho indivi uels affected by unz.utho- 
ised agsump-ion of executive power the right to chellergo the exercise of thet power. 
A vital constitution! provision cennot bs so construed as to meke a mockery of the 
declared guarantee and the conititutional restrictions on the power of the Legisleture. 
If the power of the State Legislature is restricted in the mznner provided by Auticle 
301, but within limits provided by Articles 303 to 305, it would be impossible to hold 
that ths State by executive order can do something which it is incompetent to do by 
the legislation. i 


In any view of the case, these appeals must feil and ere dismissed. Only one 
` respondent has appeared in this ceso, but even he hes not filed a statement of the case. 
In the circumstances, there will be no order as to costs. 


ve ; ; | Appeals dismissed. 
1. LR. (1950) A.C. 235. aig 3. LR (1936) A.C. 578. --— i g 
2 ER. (1932) AC. 542. : PAGE on 
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* THE SUPREME COURT OF INDIA. . 
(Civil Appellate Jurisdiction.) . 
PRESENT :—J. C. SHAH, K. S. HEGDE AND A. N. Grover, JJ. - 


Chinnamuthu Gounder and others etc. ; ... Appellants * 
y. : 
P. A. S. Perumal Chettiar (in all the Appeals) ... Respondent. . 
Madras Cultivating Tenants’ Protection Act (XXV of 1955), sections 3 (2) (d) and 
6-A—Provisions of section 6-A, when attracted—Effect of tenant denying title 
of landlord. . : 

The cleai import of section 6-A is that in any suit before any civil Court for 
possession, if the defendant proves not only that he is a cultivating tenz.nt but also 
that he is entitled to the benefits of the Act the civil Court is bound to trencfer it to 
the Revenue Divisionz! Officer and cannot proceed to try and dispose of it itself. 
In the present case it has been found by the High Court as elso by the triel Court 
that the appellants had wilfully denied the title of the respondent who ig the lend- 
lord. - They thus became disentitled to the bencfits of the Act. Consequently 
the civil Court had jurisdiction to proceed with the trie. end there was no question 
of its transferring the suit to the Revenue Divisions. Officer. There hes been a 
consistent course of decisions of the Medras High Court that in order to attrect 
the applicability of section 6-A both the condnions must co-exist, nemely, the 
defendant must be a cultivating tene.nt within the meening of the Act end he should 
be entitled to the benefits of the Act. If both-these conditions are not setiefied 
no question of any tiansfer under section 6-A will arise. The civil Court may 

- have to determine; for the purpose of coming to the conclusion whether 2 suit has 
to be transferred under section 6-A, certein questions which are within the juris- 
diction of the Revenue Court under the Act. But thet cennot effcct the inter- 
pretation of the words “‘ cultivating tenant entitled to the benefits of the Act.” 

Appeals by Speci] Leave from the Judgment and Order, dated the 2nd Septem- 

ber, 1965 of the Madras High Court in Suvcond Appeals Nos. 299, 335 and 346 of 

1961. aa 

S. Mohan Kumaramangalam, Senicr Advocate, (R. Gopalakrishnan Advccato, 

with him), for Appellants (ln all the Appeals). 

D. Narasaraju, Senior Advocate, (G. Narasimham and K. Jayaram, Advocates, 

* with him), for Respondent (In all the Appeals). i : 

The Judgment of the Court was delivered by 

Grover, J.—These three appeals by Specie] Leave arise out of three suits filed by 

the plaintiff for declaration of his title to the lends described in the schedules atte.ch- 

ed to the plaints and for possession of those lands as also for arreers of rent and for 
mesne profits. - The suit lands aro situate in an inem villr.ge which is en estate within 
the meaning of the Me.dras Estates Lend Act (I of 1908) 28 originrlly onected. 

The plaintiff claimed that he and his predecessors in title were ryots under the inem- 

dars of the village and that ths defendants were lessees and were only under-tenznts. 

The defence of the defendants who are appellants before us was thet the plcintiff 

and his predecessor in title were land-holders and not ryots and that the defendents 
had coments rights by long possession and by virtue of the provisions of the afore- 
said : ; 


The trial Court, the lower appellate Court and the High Court have negatived 
the contentions of the appellants. It has bæn concurrently found that the pleintiff 
and his predecessors were ryots under the inamdar and that the app~Ilents were only 
under tenants under leases grented by the predecessors in title of the pleintiff. In 
other words it has been held thet the plaintiff is the occupency tenent end thet the 
defendants were mere cultivating tenants. In order to determine the point which 
has ben raised before us it is unnecessary to state other facts. 


*C.As. Nos. 1116 to 1118 of 1966. j 16th February, 1970. 
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Ths sole question on which arguments have boen addressed is whother the civil 
Court had jurisdiction to deoree the suit in respct of possession in the presence of 
the provisions of the Madras Cultivating Tonants Protection Act (XXV of 
1955) horeinafte: called the Act. Ssction 2 (a) dofinss “ cultivating tenant ” to'mean- 
a psron who carries on pərsonal cultivation on any land under a tenzncy egreemé 
and includes any parson who continues in possession after the determinztion of the 


tenancy agroem:nt as also the heirs of such person. According to the provisions - 


of section 3 no cultivating tenent shall be evicted from the holding at the instance of 
landlord whather in execution of a decree or order of a Court or otherwise ; but 
that is subjoct to sub-section (2) which contains the various contingencies in which 
the tenant cannot claim the protection of the Act. Clause (d) which appears in the 
exceptions reads “ who has wilfully denied the title of the Jandlord:to the lend.” 
~ According to Explanation I a denial of the landlord’s title unde: the bona fide mistake 


of fact is not wilful within the meaning of the aforesaid clause. Sections 6 and 6-A . 


are material for our parpose and may be reproduced : 

“ Section 6.—No civil Court shall, except to the extent specified in section 3 (3), 
have jurisdiction in respect of eny matter which the Revenue Divisione] Officer 
is empowered by or under this Act to determine and no injunction shell be grented 
by any Court in respect of any action taken or to be taken in pursuance of any 
power conferred by or under this Act.” 

“ Section 6-A.—If in any suit before any Court for possession of, or injunction 
in relation to, any land, it is proved by affidavit cr otherwise that tho defendant 
is a oultivating tenant entitled to the bunefits of this Act, the Court shall not pro- 
ceod with the trial of the suit but shall transfer it to the Divisionel Officer who 
shall thereupon deal with and dispose of it as though it were an application under 
this Act and ell the provisions of this Act shall apply to such an application and 
the applicant.” 

The clear import of section 6-A is that in any suit before any civil Court for possession 
if the dofendint proves not only that he is a cultivating tenent but also thet he is 
entitled to the benefits of the Act the civil Court is bound to transfor it to the Revenue 
Divisional Officer and cannot proceed to try and dispose it of itself. In the present 
case it has boen found by the High Court as also by the trial Court that the eppellants 
had wilfully deaied the title of the respondent who is the landlord. They thus become 


N 


N 


N 





disentitled to the benefits under the Act. Consequently the civil Court had juris- . 


diction to proceed with thé trial and there was no question of its transferring the 
suit to the Revenue Divisional Officer. There has been a consistent course of deci- 
sions of the Madras High Court that in order to attract the applicebility of section 
6-A both the conditions must co-exist, namely, the defendant must be a cultivating 
tenant within the meaning of the Act and he should be entitled to the benefits of the 
Act. If both these conditione are not sati:fid no question of any transfer under 
section 6-A will arise. The civil Court mey have to determine, for the purpose of 
coming to the conclusion, whether a suit has to bz tren fermd undur section 6-A, 
certain question; which ate within the juridiction of the revenue Court undur the 
Act. But that cennot affoct the interpietetion of the words “ cultiveting tenant 
entitl d to th: b n fits of the Act.” In V. Kuppuswami and others v. Sri Subramania- 
swami D2vasthanam at Tiravidakkarhi by its Trustees Kcnakasabhai Pillai and Muthu- 
ramalinga Chzttiar and others‘, this view was cl.erly express: d by the Medras High 
Court. In a leter Bench decision in M. S. Ramachandra Sastrigal v. 

. Vanılar’, ths existence of a third condition was elso emphasised. It was seid that 
soction 6-A would bacome apoun if ths dofundant is a cultivetine tenz.nt end is 
entitl:d to ths b m-fis of the Act and furthor he must rhow thet on 8 tren‘fer of the 
proceeding; to ths Revenue Divisione] Office: he would bə in a position to obtein 
one or ths othar statutory reliefs provided for in his fevour under the Act. It is 
unn cessery, in the present cease, to dæl with the third requirement mentioned in 
the judgment of the division bonch. Tho ap? llants heve bsen cluarly found to have 
wilfully denicd the title of the landlord. That disentitkd them to the benefits of 





1. (1958) 1 M.LJ. 208. 2. (1961) 1 M.LJ. 335. 
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Pa the.Actiby virtue of the provisions contained in section 3 (2) (d). The trizl of tho suit 
was thus compstent in the civil Court which had ovmplete jurisdiction to dispose of 
the same: 

2, The appəals fail and are aismissed but in view of the entire circumstances there 

bgy no order as to costs in this Court. 


V.K. i _ Appeals dismissed. 





THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction. ) 
Present :—S. M. Suai, V. Brarcava ann G. A. VADIALINGAM, JJ. 
Fateh Biti and another .. Appellants* 


v. 
Charan Das ` .. Respondent. 
Hindu Law of Inheritance (Amendment) Act (II of 1929)—Appcability. 


On a true construction of the Hindu Law of Inheri ance (Amendment) 
Act (II of 1929,, it applies not only to a case of a Rindu male dying intestate 
on or after 21st February, 1929 (when the Act came into force) but also to a 
case of a Hindu male dying intestate before the Act came into operation and 
succeeded by a female heir with a life estate who died after hat date. - 


Thus, the point of time for the applicability of the Act is when the succession 
opens, viz., when the life estate terminates. In consequence, it must be further 
held that the question as to who is the nearest heir will fall to be settled at the date 
of expiry of the ownership for life or lives. The death of a Hindu female life- 
estate-holder opens the inheritance to the reversioners and the one most nearly 
related at the time to the last full owner becomes entitled to the estate, 


Case-law discussed. 


Appeal from the Judgment and Decree dated the goth October, 1961 of the 
Punjab High Court in Letters Patent Appeal No. 42 of 1959. 


G. S. Vohra and Harbans Singh, Advocates, for Appellants. 


Bishan Narain, Senior Advocate, (7.B. Dadachanji, O.C. Mathur and Ravinder 
Narain, Advocates of Messrs. J. B. Dadachanpt and Co., with him), for Respondent. 


The Judgment of the Court was delivered by 


Voidialingam, 7.—The short question that arises for consideration in this appeal, 
filed by the legal representatives of the deceased defendant, on certificate, is whether 
-on a true construction of the Hindu Law of Inheritance (Amendment) Act, 1929 
(Act II of 1929) (hereinafter referred to as the Act), it applies only to the case of a 
Hindu male dying intestate on or after 21st February, 1929 (when the Act came into 
force) or whether it applies in the case of a Hindu male dying intestate before the 
Act came into operation and succeeded by a female heir who died after that date, 


The following pedi will be useful in appreciating the relationship of the 
\parties as well as the basis of the claim made regarding the title to the properties by 
the parties :—- 


* C.A. No. 364 of 1967. 10th March, 1970, 
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as ies 
As ` l . Tota E 


| . soos ee 5 
Dasondhi - : Thakur Dass 


| Dai ' 
Kirpa Ram-Bishan Devi Bishna alias Bishan Singh (Defendant) 
| 
| 
Charanji Lal Mays Devi-Nand Lal 
Charin Dass 
(Plaintiff) 


The respondent-plaintiff instituted Suit No. 41 of 1955 in the Subọrdinate 
Judge’s Court, Jagraon, against the original defendant for recovery of possession of 
the suit properties. According to the plaintif Kirpa Ram was the last owner of 
the properties.’ Even during his life-time his only son Charanji Lal had died. On 
the death of Kirpa Ram, his widow Bishan Devi Besa the owner of the properties 
and was in possession of the p an, for her life-time. After the death of Bishan 
Devi, her daughter Maya Devi ( hter of Kirpa Ram and Bishan Devi) became. 
her heir and remained in possession of the property till her death. After Maya Devi’s 
death, according to Dharma Shastras the plaintiff, as the daughter’s son of Kirpa’ 
Ram, was entitled to succeed to the properties which were in the possession of 
Bishan Devi and later on of Maya Devi, his mother. It was alleged by the plaintiff 
that the defendant, after the death of Bishan Devi, claiming to be entitled to the 
properties of Kirpa Ram, got mutation in the Revenue Registers effected in his name 
on or about 6th January, 1947. Therefore, according to the plaintif the defendant 
had no right, title or interest to the properties of Kirpa Ram and the mutation obtain 
by him could not affect the rights of the plaintiff on the duaghter’s son of Ki 
Ram. On these allegations the plaintiff prayed for a declaration 
title to the property and for recovery of possession of the same from the defendant. 


The defendant contested the claim of the plaintiff on various grounds. He 
alleged that Charanji Lal did not pre-decease Kirpa Ram but, on the other hand, 
after the death of Kirpa Ram, Charanji Lal, his son, became heir and was in 
sion of the properties left by his father. Charanji Lal died long newad, in 
or about 1926 and, after his death, his mother Bishan Devi became heir to the pro- 
perty left by Charanji Lal, for her lifetime. After the death of Bishan Devi, the 
defendant claimed that he, as a collateral of Kirpa Ram, became entitled to the 
pees of the latter and, as such, got mutation effected in his favour, according to Tew 

further averred that Maya Devi did not at all come into possession of the estate 
after the death of Bishan Devi. In fact the defendant even disputed the fact that 
Maya Devi was the daughter of Bishan Devi. Even if Maya Devi was the ee 
of Bishan Devi, the defendant alleged that according to the custom g 
parties, Maya Devi had no right to the properties left by Bishan Devi. On io 
allegations, the defendant maintained that he was rightly entitled to the properties 
of Kirpa Ram and that the plaintiff has no cause of action for having the mutation 
effected in the Revenue Registers in his favour cancelled. 


The Trial Court, by its judgment and decree dated 22nd February, 1956 iiad, 
the plaintiff’s claim. It found that Maya Devi was the daughter of Kirpa Ram and 
Bishan Devi and that the plaintiff was the son of Maya Devi. The Trial Court 
further found that Charanji Lal did not pre-decease his father Kirpa Ram but, on 
the other hand, after the death of Kirpa Ram,Charanji Lal was the last male holder 
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of the entire property and was in possession, as such, till his death. It was also 
further found that the partieswere governed by their nal law and not by custom 
in matters of succession. It has been found that ji Lal died issue-less on 
22nd August, 1925 and, after his death, his mother Bishan Devi was in possession 
of the property as a life-estate-holder. After her death on 24th November, 1946, 


Maya Devi was in on of the property, again as a life-estate-holder, till her 
death on 25th Marth veno. Though no claim was made by the plaintiff to succeed 
to Charanji Lal as his sister’s son, and though his claim was to succeed to the pro- 
perty of Kirpa Ram as the latter’s daughter’s son, the Trial Court held that on the 
findings that Charanji Lal was the last male-holder, the claim of the plaintiff had 
really to be decided on the basis of the Act under which the plaintiff, as the sister’s 
son of Charanji Lal, has got a preferential claim. The contention of the defendant 
that the Act did not apply inasmuch as Charanji Lal had died long before the date 
when the Act came into force (21st February, 1929), was not accepted and the 
Court took the view that succession opened in favour of the plaintiff only after the 
death of Maya Devi, in 1950. In this view the trial Court held that the plaintiff, 
being the sister’s son of the last male-holder (Charanji Lal) was to be erred to 
the defendant who was only a paternal uncle of Charanji Lal and as such, decreed 
the suit. 


The defendant carried the matter in appeal before the learned District Judge, 
Ludhiana, in C.A. No. 53 of 1956. The learned Judge, in his judgment dated 14th 
March, 1957, has stated that the defendant only attacked the finding of the trial 
court that the plaintiff was the daughter’s son of Kirpa Ram and the findings on 
the other issues were not challenged. The learned Judge, on this point, agreed 
with the finding of the trial Gaur ihat Maya Devt was Ihe dauthieror Kirpi Ram 
and Bishan Devi and that the plaintiff was the son of Maya Devi. The decree of 
the trial Gourt was contac: f 


The defendant again challenged the decrees of both the Subordinate Cour t 
before the Punjab High Court in Regular Second Appeal No. 359 of 1957. Before 
the learned Single Judge the appellant raised two contentions: (1) That the plaintiff 
never set up any claim as a preferential heir under the Act being the sister’s son of 
the last male-holder and, as such, his title should not have been recognised by the 
Subordinate Courts; and (2) In any event, the Act does not apply inasmuch as the 
last-male holder Charanji Lal died as early. as 22nd August, 1925, long before the 
coming into force of the Act on 21st February, 1929. 


The learned Judge, after a reference to the pleadings, held that-the first con- 
tention was well-founded as the plaintiff claimed title to the properties only as the 
daughter’s son of Kirpa Ram and had even alleged that Charanji Lal had predeceased 
his father and no claim as the sister’s son of Charanji Lal was ever made. But, in 
view of the findings recorded by the two Subordinate Courts that the plaintiff was 
the sister’s son of Charanji Lal who had also been held to be the last male-holder, 
the learned Single Judge held that the applicability of the Act did arise for consi- 
deration. : 


The learned Judge agreed with the findings of the two Courts that Chanranji 
Lal was the last male-holder of the properties in question and that he was the absolute 
owner of those properties and there was no question of the property in his hands 
being coparcenary property. But, regarding the applicability of the Act, the learned 
Judge held that as Charanji Lal died on 22nd August, 1925, the succession to his 
estate must be considered to have opened on the date of his death and, as the Act 
came into force only on 21st February, 1929 the heirs of Charanji Lal must be found 
on the date the succession opened viz., 22nd August, 1925; and the heir to Charanji 
Lal on that date was his paternal uncle, the defendant. According to the learned 
Judge the fact that the life estate of the mother and sister of Charanji Lal intervened 
after his death, will not affect the rights of the defendant as the Act has no retros- 
pective operation. For this view, the learned Judge relied on two earlier decisions, 
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one of the Madras High Court in Krishnan Chettiar v. Manikammal'!, and the other of 
the Allahabad High Court in Kanhaiya Lal v. Smt. Champa Devi?, holding that the 
Act applied only to the case of a Hindu male dying intestate on or after 21st 
February. 1929. In this view the learned Judge, by his judgment dated 18th 
November, 1958, held that the rightful heir to the estate of Charanji Lal was the 
defendant and reversed the decrees of the two Subordinate Courts and dismissed 
the plaintiff’s suit with costs throughout. 


The plaintiff-respondent carried the matter in Letters Patent Appeal No. 

of 1959 before a Division Bench of the Punjab High Court. The Division Bench 
noticed that the decisions relied on by the learned Single Judge and been over- 
ruled by Full Bench decisions of the same Courts in Lakshmi v. Anantharama?, and 
Rajpali Kunwar v. Sarja Rait, where it bad been held that under the Hindu Law it 
fs the death of the female heir that opens inheritance to the reversioners who, till 
then possess only an inchoate right, generally termed a spes successionis. It has been 
further held that the Act will apply even to cases where the last male-holder dies 
intestate before the passing of the Act and the limited female heir is alive after the 
coming into force of the Act, as the succession to the deceased male member must 
be considered to open only after the passing of the Act and will be governed by the 
provisions of the Act. Following these decisions, the Division Bench reversed the 

dgment of the learned Single Judge and decreed the plaintiff’s suit for possession 
bs ts that under the Act the plaintiff, being the sister’s son of the last male-holder 
‘Charanji Lal, was the preferential heir. 


Mr. Vohra, learned Counsel for the appellant, no doubt urged that the inter- 

tation placed upon the Act by the Division Bench is erroneous. According to 
[ia the Act will apply only to cases of Hindu male dying intestate after the Act came 
into force, 1.4., after 21st February, 1929; and, in this case, as Charanji Lal died on 
25th A 1925, long before the Act came into force, succession to hise estate opened 
on the date of the death of Charanji Lal and on that date the defendant, in Hindu 
Law, was entitled to succeed to the estate. 


-Mr. Bishan Narain, learned Counsel for the plaintiff-respondent, pointed out 
that it was rather unfortunate that the later Full Bench decisions of the Madras and 
Allahabad High Courts were not brought to the notice of the learned Single Judge 
who had followed the decisions of those Courts which had been subsequently over- 
ruled. ‘The learned Counsel also pointed out that according to the decisions of 
the various High Courts, the view taken by the Letters Patent Bench was correct. 


We are of the opinion that the decision of the Letters Patent Bench is correct. 
No doubt, originally the view taken by some of the High Courts was that the Act 
applies only if the last male-holder dies after the coming into force of the Act and 
it will have no re tive application to cases of Hindu males dying intestate 
before the date of the Act. That view has now been given the go-by as is seen from 
the later decisions to which we shall refer presently. But before we refer to those 
decisions, we shall oe the observations of this Court in Annagouda Nathgouda 
Patil v. Court of Wards®, regarding the object and scope of the Act. This Court 
observed: 


“ The object of the Act as stated in the preamble is to alter the order in which 
certain heirs of a Hindu male dying intestate are entitled to succeed to his estate; 
and section 1 (2) Ls eed) lays down that ‘the Act applies only to persons who 
but for the pasting this Act would have been subject to the Law of Mitakshara 
in respect of the provisions herein enacted, and it applies to such persons in respect 
only of the property of males not held in coparcenary and not disposed of by will.’ 
Thus the scope of the Act is limited. It governs succession only to the separate 
property of du male who died intest te. It Coes not alter the l .w as ‘egards 





1. (1934) LL.R. 57 ee 718: 66 M.LJ. 70. 4. (1936) I.LR. er Al. 1041 (F.B.). 
2. LR. 1935 All. 5. (1952) SCJ. es 1 MLJ. 414: 
MEID (1937) Mad. 6 948 (F.B.): (19372 (1952) S.C.R. 208, 21 
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the devolution of any other kind of property owned by a Hindu male.......... 
It is to be noted that the Act does not make these four relations statutory heirs 
under the Mitakshara Law under all circumstances and for all purposes; it makes. 
them heirs only when the propositus is a male and the property in respect to which 
it is sought to be applied is his separate property.” 
The four relations, referred to in the above extract, are: the son’s daughter, daughter’s 
daughter, sister and sister’s son. Under the Mitakshara Law, in the line of heirs, 
the paternal uncle came after the paternal grandfather and his son followed him 
immediately. But, by the Act, the four relations mentioned above have been intro-. 
duced between the SAT h and the paternal uncle and his son. That is, the 
paternal uncle and his son are postponed to these four relations by the Act. 


In the case before us we have already pointed out that Charanji Lal was the 
absolute owner of the property and therefore there was no question of the property 
being held in coparcenary and there is no controversy that the property was not 
disposed of by will by Charanji Lal. Therefore, prima facie the Aa will apply to 
the estate of Charanji Lal if it can be held cat Ge mccain estate opened! 
only when his sister Maya Devi died on 25th March, 19-0. 


The question is: When did succession open to the estate of Charanji Lal. Was 
it on the date when he died, i.e., 22nd August, 1925; or was it when his sister 
Maya Devi died, viz., 25th March, 1950? 

In this connection we may refer to the decisions in Shrimati Shakuntla Devi v. 
Kaushalya Devi', Rajpali Kumoar v. Sarju Rai’, Pokhan Dusadh v. Mst. Manoa? , Lakshmi v. 
Anantharama* and Bindeshari Singh v. Baij Nath Singh’. In all these cases the last 
male-holder had died before the date of the Act and the estate was in the possession 
of a life-estate holder either a widow or a mother who died after the coming into 
force of the Act. It has been held in all these decisions that the succession to the 
estate of the last male-holder must be considered to open only on the termination of 
the life-estate and the Act will apply in considering the heirs of the last male-holder 
at the termination of the life-estate. 


It is not necessary for us to refer to any of these decisions in great detail as the 
matter has been considered by the Judicial Committee of the Privy Council in Lale 
Duni Chand v. Musammat Anar Kah’. The. Judicial Committee has held that the 
res which altered the order of succession of certain persons mentioned therein and 
which came into operation on 21st February, 1929, applies not only to the case of a 
Hindu male dying intestate on or after 21st February, 1929 but to the case of 
such a male dying intestate before that date if he was succeeded by a female heir 
who died after that date. The Judicial Committee, has further held that succession 
in such cases to the estate of the last Hindu male who died intestate did not open 
until the death of the life-estate holder. It has also been held that during the life- 
time of the life-estate holder, the reversioners in Hindu Law have no vested interest 
in the estate and that they have a mere spes successsionis. It was contended ae 
the Judicial Committee that the words ‘Hindu male dying intestate’ i 
the preamble to the Act connotes the future tense, of a Hindu male dying after the 


Act has come into force. ‘This contention was een by the Judicial ittee, 
which observed as follows: 
“ In the ent before their Lordships reliance was placed on the words 


‘dying intestate’ in the Act as connoting the future tense, but their Lordships 
with the view of the Lahore High Court in Shnmat Shakuntla Dem v. 
X aushalya Deit, that the words are a mere description of the status of the deceased 
and have no reference, and are not intended to have any reference, to the time of 
the death ofa Hindu male. The expression merely means ‘ in the case of intestacy 
of a Hindu male.’ . To place this interpretation on the Act is not to give a retros~ 


1. E LLR. 17 Lah. 356. k 209. 
2. (1936) ILL.R. 58 All. 1041. , 5. (1938) I.L.R. 13 Luck. 
3. (1937) I.L.R. 16 Pat. 215 (F.B 6. oS LR. B LA 187: 1946) 2 MLJ. 
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pective effect to its provisions, the material point of time being the date when the 

succession opens, namely, the death of the widow.” 
We are in entire agreement with the above observations of the Judicial Committee 
and accordingly hold that thé point of time for the sles or the Act is when 
the succession opens, viz., when the life-estate terminates. consequence, it 
must be further held that the questions as to who is the nearest reversionary heir, 
or what is the class of reversionary heirs will fall to be settled at the date of the expiry 
of the ownership for life or lives. The death of a Hindu female life-estate holder 
opens the inheritance to the reversioners and the one most nearly related at the time 
to the last full owner becomes entitled to the estate. 


We hold that the Act applies also to the case of a Hindu male dying intestate 
before the Act came into operation and has been succeeded by a female heir who 
died after that date. In this case, on the findings recorded by all the Courts, the 
last female heir died only on 25th March, 1950 and, under the Act, the plaintiff, as 
the sister’s son of Charanji La is entitled to succeed to his estate, in preference to 
the defendant who is only a paternal uncle. We have already pointed out that the 
paternal uncle is postponed to the four relations referred to in the Act, the last of 
whom is the sister’s son. 3 


Before we conclude, we may state that in this case the succession can be consi- 
dered to have opened even on 26th November, 1946, when Bishan Devi’s (the 
mother’s) life estate terminated and it must be held that even Maya Devi, the sister of 
Charanji Lal, must be considered to have succeeded to the property of her brother, 
in her own right as a preferential heir under the Act, though the estate, taken by. 
her under section g (b) will only be a life-estate. No doubt these aspects have not 
been raised before any of the Courts, nor even before us. 


The result is that the decision of the Letters Patent Bench of the High Court is 
correct. In consequence the appeal fails and is dismissed with costs. 


V.K. aa Appeal dismissed . 
THE SUPREME COURT OF INDIA. 
(Givil Appellate Jurisdiction.) 
Present :—J. C. Sean, K. S. Heaps anp A. N. Grover, JJ. 
Perumal Nadar (dead) by legal representative .. Appesllant® 
v. 
Ponnuswami Nadar (minor) '.. Respondent. 


Hindu Law—Marriage—Marriage of Hindu mals wiih Christian female after her conversion 
to Hinduism—Validity—Conversion to Hinduism—Essentials and evidence qf. 

Madras Hindu (Bigamy Prevention and Divorce) Act (VI of 1949)—Applicability—P leading 
and proof. f 


Evidence Act (I of 1872), section 112—Birth during subsistence of valid marriage—Presump- 
tion. 


A person may be a Hindu by birth or by conversion. A mere theoretical 
allegiance to the Hindu faith by a person born in another faith does not convert 
him into a Hindu, nor is a bare declaration that he is a Hindu sufficient to be 
converted to the Hindu faith. - But such an intention accompanied by conduct 


a edia expressing that intention may be sufficient evidence of conversion. 
No formal ceremony of purification or expiation is necessary to effectuate con- 
version. - 


The evidence in the present case clearly establishes that the ‘parents of 
4, an Indian Christian, arranged her marriage with P, a Hindu. The marriage 


was performed according to Hindu rites and ceremonies in the presence of rela- ` 
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tives who were invited to attend. Customary ceremonies iar to a marriage 
between Hindus were performed ; no objection was ete ae marriage and 


after the marriage A was accepted by the local Hindu Nadar community as 
belonging to the Hindu faith, and the son born to her was also treated as a Hindu. 
On the evidence there can be no doubt that A bona fides intended to contract 
marriage with P. Absence of specific expiatory or purificatory cremonies will 
not be sufficient to hold that she was not converted to Hinduism before the marri- 
age ceremony was performed. The fact that P chose to go through the marriage 
ceremony according to Hindu rites with A in the presence of large number of 
persons clearly indicates that he accepted that A was converted to Hinduism 
before the marriage ceremony was performed. Hence the marriage is valid. 


It cannot be held, in the absence of a specific plea and issue raised to that 
end, that a person was domiciled in the State of Ma and was on that account 
governed by the provisions of the Madras Hindu (Bigamy Prevention and Divorce) 
Act, 1949. ; 

If it be accepted that there was a valid marriage between P and A and 
during the subsistence of the marriage the plaintiff was born, a conclusive pre- 
sumption arises that he was the son of P, unless it be established that at the time 
when the plaintiff was conceived, P had no access to A. 

Appeal from the Judgment and Decree, dated the 25th August, 1965 of the 
Madras High Court in Appeal No. 177 of 1961. `’ i 


S. V. Gupte, Senior Advocate, (R. Thiagarajan and Jansndra Lal, Advocates, and 
B. R. Agarwala, Advocate of M/s. Gagrat & Co. with him), for Appellant. 


N. H. Hingorani and Mrs, K. Hingoram, Advocates, for Respondent. 
The Judgment of the Court was delivered by 


Shah, F.—Perumal Nadar married Annapazham (daughter of Kailasa Nadar— 
an Indian Christian) on 29th November, 1950, at Kannimadam in the State of 
Travancore-Cochin according to Hindu rites. Annapazham gave birth to two 
children—the first on 14th September, 1951 and the other on 5th March, 1958. 
The elder child died shortly after its birth. The younger named Ponnuswami 
acting through his mother Annapazham as his guardian filed an action in the Court 
of the Subordinate Judge, Tirunelveli, for separate possession of a half share in the 

roperties of the joint family held by his father Perumal. The suit was defended by 

erumal contending that he had not married Annapazham as claimed by her; that 
if it be proved that marriage ceremony had been performed, it was invalid, and in 
any event Ponnuswami was an illegitimate child and could not claim a share in his 
estate. The Trial Court rejected the defence, and decreed the suit. Perumal 
appealed to the High Court of Madras, but without success. With certificate under 
Article 133 (1) (c) of the Constitution, this appeal is preferred. 


Three contentions are urged in support of this appeal; (1) that rear, ee 
was an Indian Christian and a marriage between a Hindu and an Indian isti 
is regarded by the Courts in India as void; (2) that the marriage was invalid because 
it was prohibited by the Madras Act (VI of 1949); (3) that Annapazham and Peru- 
mal were living apart for a long time before the birth of Ponnuswami andon that 
account Ponnuswami could not be regarded as a legitimate child of Perumal. 


Annapazham was born of Christian parents and she followed the Christian 
faith. She married Perumal when she was about 19 years of age. It is not now 
in dispute that on 1gth (sic) November, 1950 she went through the ceremony of 
marriage and lived with Perumal as his wife for several years thereafter. The chil- 
dren born to Annapazham in September, 1951 and March, 1958 were entered in 
the Register of Births as Hindus. On the occasion of the marriage, printed 
invitations were ent to the relatives of Perumal and of Annapazham and an agree- 
- ment was executed by Perumal and Annapazham reciting that: 


“ Individual No. 1 (Perumal) among us has married Individual No. 2 
(Annapazham) as settled by our parents and also with our full consent. As our 


tay PERUMAL NADAR y. PONNUSWAMI NADAR (Shah, J.). : 123 


relatives are of the opinion that our marriage should be regi , this agree- 
ment has been registered in accordance therewith. We ve executed this 
agreement by consenting that both of us shall lead a famil Üi as batand and 
wife from this day onwards, that we shall not part each ` arn both in prosperity 
and adversity and that we shall have sain ri ia in respect of the properties 
belonging to us, under the Hindu Mitakshara Law.” 


The marriage ceremony was performed according to Hindu rites and customs; a. 
bridal platform was constructed and Perumal tied the sacred thali which it is custo- 
mary for a Hindu husband to tie in acknowledgment of the marriage. - 


„The High Court on a consideration of the evidence recorded the plone 


« Oral evidence was adduced to prove that the marriage was E 
according to Hindu rites and Samskaras. Invitations were issued at the time 
of the marriage and usual customary tying of thali was observed. After the 

_ marriage she ceased to attend the Church, abandoned the Christian faith and 
followed the Hindu customs and manners prevailing among the Hindu Nadar 
community of Travancore,” 


pie ss who had previously been married to one Seetbalakshmi agreed to and did 
h the marriage ceremony. It is in evidence that marriage between Hindu 
onging to the Nadar community and Christian females are common and 

SEE Nee a a occa po er eT Hindu Nadar community. 


Mr. Gupte on behalf of Perumal contends that a valid y take place 
eae to Elias cals aud dor ben e cual aoa Ado aid ih Ge 
absence of any evidence to show that Annapazham was converted to Hinduism 
before she married Perumal, the marriage, even if performed according to the 
Hindu rites and ceremonies, is not valid in law. Counsel also contended that the 
evidence that Annapazham lived after the marriage as a Hindu will not validate- 
the marriage. 

It is not n to decide in this case whether marriage between a Hindu 
male and an Indian Christian female may be regarded as valid, for, in our judgment, 
the finding of the Courts bélow that Annapazham was converted to Hindusim before 
her marriage with Perumal is amply supported by evidence. A person may be a 
Hindu by birth or by conversion. A mere theoretical allegiance to the Hindu faith 
‘by a person born in another faith does not convert him into a Hindu, not is a bare 
declaration that, he is a Hindu sufficient to convert him to Hinduism. But a bona fide 
intention to be converted to the Hindu faith, accompanied by conduct unequivocally 
expressing that intention may be sufficient evidence of conversion. No formal 
«ceremony of purification or expiation is necessary to effectuate conversion. 

In Muthusamt Mudahar v. Masilamant alias Subramania Mudahar', the validity 
of a according to Hindu rites between a Hindu and a Christian woman 
fell to be determined. It was held that the marriage contracted according to 
- Hindu rites by a Hindu with a Christian woman who before is converted 
to Hinduism, is valid, though the marriage was not in eee 
Hindu system of law. Such a marriage is still common among and recognised as 
valid by the custom of the caste to which the man belongs. 


In Goona Durgaprasada Rao and another v. Goona Sudarasanaswami and othsrs*, 
Mockett, J., observed that no gesture or declaration change a man’s raligion, 
but when on the facts it appears that a man did change change lila TE o0 aadwas aes. 
ted by his co-religionists as having changed his religion and lived and died in that 
teligion, absence of some formality cannot negative what is an actual fact. Krishna- 
‘swami A , J., observed that a Hindu who had converted himself to the 
Christian faith returned to Hinduism and contracted a second marriage during the 
life-time of his first wife and remained and died a Hindu having been accepted as 


1. (1910) LL.R. 33 Mad. 342 : 20 M.L.J. 49. 800. 
2. LL.R. (1940) Mad. 653 : (1940) 1 M.LJ. 
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such by the community and co-religionists without demur. Absence of evidence of 
rituals relating to conversion cannot justify the Court in treating him as having 
remained a Christian. 

The evidence clearly establishes that the parents of Annapazham arranged 
the marriage. The marriage was performed according to Hindu rites and ceremo- 
nies in the presence of relatives who were invited to attend : customary ceremonies 
peculiar to a marriage between Hindus were ormed; no objection was raised to 
the marriage and after the marriage Anna am was accepted by the local Hindu 
Nadar community as belonging to the Hindu faith, and the plaintiff was also treated 
as a Hindu. On the evidence there can be no doubt that Annapazham bona fide 
intended to contract marriage with Perumal. Absence of specific expiatory or 
purificatory ceremonies will not, in our judgment, be sufficient to hold that she 
was not converted to Hindusim before the marriage ceremony was performed. The 
fact that Perumal chose to go through the marriage ceremony according to Hindu 
rites with Annapazham in the presence of a large number of persons clearly indicates 
that he accepted that Annapazham was converted to Hinduism before the marriage 
ceremony was performed. - 


The second contention has little substance. The Madras Hindu (Bigamy 
Prevention and Divorce) Act (VI of 1949) provided by sections 3 and 4 (1): i 


“ Section 3—This Act applies to Hindus domiciled in the State of Madras. 


Explanation. This Act shall also apply if either of the parties to the marriage 
was a Hindu domiciled in the State of Madras.” 


Ssction 4 (1)—‘‘Notwithstanding any rule of law, custom or usage to the 
contrary, any marriage solemnized after the commencement of this Act between 
a man and a woman either of whom has a spouse living at the time of such solemni- 
zation shall be void, whether the marriage is solemnized within or outside the 
State of Madras: A a 


Provided * + * k * * mm») 


Mr. Gupte contended that Perumal was domiciled in the village of Kannam- 
kulam, Taluka N eri, District Tirunelveli, ia theState of Madras and on that 
account governed by Madras Act (VI of 1949), and since Perumal had been previously 
married to Seethalakshmi who was alive, his marriage with Annapazham was 
invalid. The Courts below have held that Perumal had married Seethalakshtni 
before he married Annapazham, and that Secthalakshmi was alive at the date of 
Perumal’s marriage with Annapazham. But no contention was raised in the written 
statement filed by Perumal that he was domiciled in the State of Madras. The 
marriage with Annapazham took place in Kannimadam which is admittedly within 
the territory of the State of Travancore-Cochin and after the marriage Perumal and 
Annapazham lived at Kannimadam, M. iah Nadar P.W. 2, and Kailasa 
Nadar P.W. 4 have deposed that the families of Annapazham and Perumal were 
the subjects of the Travancore Maharaja and that evidence was not chall x 
Perumal and Annapazham were married according to the ceremonies which ca 
valid marriage: they had lived as husband and wife and if it was the case of Perumal 
that the marriage was, by reason of the prohibition contained in Madras Act (VI 
of 1949) invalid, it was for him to set up and to establish that plea by evidence. It 
is true that an attempt was made after plaintiff closed her case to suggest to witnesses 
examined that Perumal was a resident of Kannamkulam and that he-occasionally 
visited Kannimadam where he had a house. But no ent was raised that 
Perumal was domiciled in the State of Madras. In the absense of any such con- 
tention, the Trial Court held that Perumal was not domiciled in the State of Madras. 
It cannot be held in the absence of a specific plea and issue raised to that end that 
Perumal was domiciled in the State of Madras and was on that account governed” 

the provisions of the Madras Hindu (Bigamy Prevention and Divorce) Act (VI 
ot 1949). We agree with the High Court that it is not proved that Perumal was 
domiciled in the State of Madras at the date of his marriage with Annapazham. - 
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Nor can we accept the contention that the plaintiff Ponnuswami is an illegiti- 


mate child. Ifit be accepted that there was a valid between Perumal and ° 


Annapazham and during the subsistence of the marriage: the plaintiff was born, a 
conclusive pcan Delon Aris nt he was the son of Perumal, unless it be established 
that at the time when the plaintiff was conccived, Perumal had no access to Anna- 
o There is evidence on the record that there were in 1957 some disputes 

Annapzham and Perumal. Annapazham had lodged a complaint before 


the Magistrate’s Court that Perumal had contracted with one Bhagvathi. 
That complaint was dismissed and the order was confirmed by the High Court of 
Madras. of this complaint, the relations between the parties were strained 


‘and they were living apart. But it is still common ground that Perumal and Anna- 
oe the same village, and unless Perumal was able to establish 
absence of aaa aaa by section 112 ofthe Indian Evidence Act 
will not be displaced 


In Chilukuri Venkateswara v. Chilukuri Venkatanarayana!' jn winult Aled bya Hindu 
son against his father for partition it was contended that the plaintiff was not the 


legitimate child of the defendant. The defendant relied n certain documents . 


by which he had agreed-to pay maintainance to the plaintiff’s mother, and upon a 
deed gifting a house to her and assertions ‘made in a revious suit that he had no 
intercourse with her after he married a second wife. Court in-that case.obser- 
wed, following the judgment of the Privy Council in Karapapa v. Mayandi!, that “‘non- 
access’ Gould be established not merely by positive or direct evidence; it can. be 


proved undoubtedly like any other physical fact by evidence, either direct or cir- © 
cumstantial, which is relevant to the issue under the provisions of the Indian Evidence : 


-Act, though as the presumption of capone is highly favoured. by law it is neces- 
sary that proof of non-access must be dear and saugectry ” and since on the basis 
of that proof there was evidence on the record that the laini’ mother lived in 
the house gifted to her by her husband and there was no impossibility of cohabita- 
tion between the parties, there was no acceptable evidence of non-access. 

In Ammathayes v. Kumaresan’, this Court held that the conclusive ae 
ander section 112 of the Indian Evidence Act can only be displaced if it is 
that the parties to the marriage had no access at any time when the child could have 
been begotten. 

There is a concurrent finding of the trial Court and the High Court that there 
is no evidence to establish that Perumal living’in the same village as Annapazham 
had no acces to Ananpazhäna dirmg tie tine when the: plaintif could have been 
begotten. — 

’ The appeal fails, and is dismamed wath costs, 


“NUR. : f Appeal dismissed. 





1. (1954) S.CJ. 84: (1954) 1 M.LJ. 152: 3. (1967) 1 MLJ. (S.C.) 164: (1967) 1 
PAEA OF SCI. 830 = (196) T An W.R. (RC) 10h: 
2. (1934) LER. 12 12 Rang. 243 (P.C): 6 (1967) 18.GR. 353. 
MIJ. 288 : ALR. 19 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Present :—M. Sag cd Chief Justice, J.M ER G.K. Mırr, 
A.N. Ray ax I.D. Dua, JJ. 


K.A. Natarajan etc., etc. . .. Patitioners* 


D. 
M. Naina Mohammed and others etc., etc. ` .. Respondents. 
Constitution of India (1950), Article 136—Scope—Grant of stage carriage perinit by 

Regional Transport. Authority to A—On appeal State Transport Appell te T ibunal 

cancelling permit of A, reco the right of B to u&t—Writ petition against, allowed 

` by High Court and order of State Transport Appellate Tribunal quashed—Letters 

i oe Patent Bench ordering that pending the appeal permit granted by 
Resi Transport Authority and not that granted by State Transport Appellate 

Tribunal will operate—Appeal to Supems Court against, under Article 136—Held, 

Supreme Court will not interfere with such orders made in interlocutory proceedings. 

Petitio `s for Special Leave to appeal from the Orders dated the 8th Decem- 
ber, 1969 of the Madras High Court in Civil Misc. Petitions Nos. 15375 of 1969, -. 
etc. in Writ Appeals Nos. 519 of 1969 etc. 

KK. Venugopal and R. ishnan, Advocates, for Petitioner (In .S.L.P. 

_ Nos. 2430, 2431 and 2438 of 1969). w 
S. ANE N Ramamurthi, Senior Advoca‘es (G. Ramaswamy, 
Mrs. Shyamla Zt gn and Vinst Kumar, Advocates with them), for Petitioner (In 
S.L.P. No. 2436 o 

MK. Ramamarthi, oe Advocate (G. Ramaswamy, Mrs. Shyamala Pappu and 
Vinest Kumar, Advocates with him), for Petitioner (In S.L.P. No. 2437 of 1969). 

AS. Nambiar, Helvorte, for Petitioner (In S.L.Ps. Nos. 2442; 2443 and 2472 
of 1969). 

M.C. Sstaload, Senior Advocate (V. Subramanian and K. Jayaram, Advocates 
with him), for Petitioner (In S.L.Ps. Nos. 2445 2446 and 2480 of 1969 and 3 of 1970). 

Madan Mohan, Advocate, for Respondent No. 1 (In S.L.Ps. Nos. 2430, 2431, 
2496,.2437, 2438, 2442, 2443 and 2472 of 1969. 

O.G. Mathur, Advocate of M/s. J.B. Dadachanji & Co., for Resondent No. r f 
(In S.L.P. No. 2445 of 1969). 


R. Gopalakrishnan, Advocate, for Respondent No.'r (In S.L.P. No. 2480 of 1969). 


K. Thirumalai, A.T.M. Sampath and E.C. Agrawala, Advocates, for Respondent H 
No. 1 (In S.L.P. No. 3 of 1970). 

The Order of the Court was delivered by 

i C.7.—These are petitions for Special Leave against the orders of +: | 
the Division Bench of the High Court of Madras by which the Hign Court has ordered. ' 
that the permits granted by tł e Regional Transport Authority will operate and not r 
those which the State Transport Appellate Tribunal in appeal granted. 

The facts may be stated, taking as a sample Special Lave Petition No. 2490 or 
1969. The original grantee of the permit by the Regional Transport ey may 
be described as ‘4’. The date of the grant was 20th November, 1966. 
by the respondent who may be described as ‘B’ the State Transport Appellate Tri- 
bunal cancelled the grant made to A by the Regional Transport Authority. This 
was on 18th July, 19607. A writ petition was thereupon filed by 4 and it was allowed 
by the learned Single Judge on 4th November, 1969 and the order of the State Trans- 








* Petitions for Special Leave to ; 
(Civil) Nos. 2430, 2431, 2436 to 2438, 2442, 2443, 
2445, 2446, 2472 and 2480 of 1969 and 3 of 1970. 3rd February, 1970. 
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Appellate Tribunal was quashed. . When the matter went before the Letters. 


atent Bench-it was observed that in view of the fact that only the grantee of the 
Regional Transport Authority had a valid permit, it was not le to grant any 
it to B who was recognised by the State Transport A: te Tribunal. They 
followed an earlier ruling of the Court and restricted the grant pending disposal of 
the Letters Patent Appeal to the grantee of the Regional Transport Authority who 


alone was tted to operate on the route. It appares that only one operator could. 
be alowed ont this route, because of a section 47 (3) determination. : 
In these petitions for Special Leave which are ex facie against the orders made- 
in interlocutory ings, the attempt is to get the permits restored to B. It 
is claimed that this involves a question of jurisdiction and that question is whether’ 
-the High Court could recognise A the grantee of the Regional T rt Authpri 
when his permit had been cancelled by the State Transport A ate Tribunal.. . 
We think that these are matters into which this Gourt cannot-be invited to go under 
“Article 196 of the Constitution, because the appeal itself is pending before the High 
Court and what the High Court has done is to give effect to the order of the learned. 
Single Judge. In other words, the Letters Patent Bench has not attempted to pass. 
any ial order of its own staying the operation of the decision of the learned. 
F Single Judge. We think it would be wrong for us to interfere at this stage. It ma 
be that the question may come up in some other form before us when the 
from the Letters Patent decision are brought before this Court. If and when this. 
y happens, we may find it convenient to express our opinion on the question of juris- 
‘Bidiction of the High Court to go into such matters in appeal or in original writ peti- 
* tions. Beyond this, we do not wish to ere ay opinion, one way or the other, 
at this stage. We accordingly order the issal of these Special Leave petitions, 
-reserving to the petitioners the right to raise such questions as may legitimately be- 
raised when they choose to file appeals against the decision of the Letters Patent: 
Bench. Stay granted by this Court is vacated. - 


V.K. —— + Petitions. dismissed. 
THE SUPREME COURT OF INDIA. i 
(Civil Appellate Jurisdiction. ) 
Present :—J. C. Saan, K. S. Hecne anb A. N. Grover, JJ. 


Chikkam Koteswara Rao . -. Appellant * 
| . i 

Chikkam Subbarao and others .. Respondents. 

_ Civil suit—Appreciation of evidence—Admission made by a party—When can defeat his 
rights. 


Before the right of a party can be considered to have been defeated on the- 
basis of an alleged admission by him, the implication of the statement made by 
him must be clear and conclusive. There should be no doubt or ambiguity about 
the alleged admission An admission made during crosscxamination must be- 
read along with the evidence given in chief examination in a harmonious manner. 

A from the Judgment and Decree, dated the 24th August, 1962 of the- 
linge raced High Court m-Appeal No. 20 of 1959. 5 
R. V. Pillai, Advocate, for Appellant. 


T. Satyanarayana, Advocate, for Respondents, 

The Judgment of the Court was delivered by 

Heaps, J.—The only question’ that arises for decision in this appeal by certifi- 
cate is whether the ponia covered by Exhibit B-6 were the properties of the 
joint Hindu family of the parties to the suit and consequently available for partition. 





* CA. No. 111 of 1967. 25th February, 1970. 
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. The suit is for partition in a family governed by Mitakshara Law. The appel- 
‘lant and respondents Nos. 1 and 2 are brothers. cir father: was one Reddinaidu. 
‘The father and the’three sons constituted a joint Hindu family. The father died 
in about the year 1937. The appellant was the eldest son. The suit from which 


` this appeal arises was brought by the ist-respondent claiming a 1/grd share in the * 
ies detailed in the.plaint-schedule. Some of the properties included in’ 


the’ plairnt-schedule are admittedly joint family properties. About them there is 
. no dispute. But the appellant claimed that the properties covered by Exhibits B-2 

to B-7 are his separate properties and as such his brothers cannot claim any share 

therein. The trial Court accepted his con eon gad eed a decree for partition 
-only in respect of popes one than those by those documents. The 

High Court affirmed the decree of the trial Court’in respect of properties covered 
by Exhibits B-2'.to B-5 and B-7 but as regards the properties covered by Exhibit 
.B-6 relying on certain alleged admission by the appellant, it held, that they were 
joint family properties. At this stage it would be appropriate to, quote the observa- 
tions of the Higa Court relating to the properties covered by Exhibit B-6. 

“ Now remains only the question of Exhibit-B-6 dated 16th August, 1934. 

_Exhibit B-6 covers an area of Ac. 5-08 cents.. As already noticed. the pica 
- is in the name of the 1st defendant. “According to the gale-deed, the vendee is 
directed to discharge the debt-due to China Rayap son of Nimmakayala 
‘Subbarao due under the pronote, of 5th June, 1929 Exhibit B-35. The endorse- 
ment Exhibit B-36 on Exhibit B-35 would show that a sum of Rs. 3,652-12-8 had 
been paid to Nimmakayala China Raja and the 1st defendant was giver a 
voucher. The sale consideration of Exhibit B-6 dated 16th August, 1934. was 
. thus paid bythe rst defendant. Ifthe matter ended here, there could have been 
. no difficulty in holding that property covered by Exhibit B-6 is the self-acquisition 
` of ist defendant. But the rst defendant himself in his deposition at page 75 of 
the printed book says thus: .. g E i : 

‘Under Exhibit B-6 consideration was paid by my father. I do not-know 
how he got it.’ 

‘This admission of the defendant that the money was paid by the father is 
fatal to his case, specially when he says that he does not know how his father got 
the money.. He does not say that this money was in any way connected with Tis 

_ dowry amount.” ‘ 

It is clear from the judgment of the High Court that but for the aforementioned 
statement of the appellant, the High Court would not have disturbed the finding 
of the trial Court as regards the nopeana covered by Exhibit B-6. Before the 
rig: t of a party can he considered to have been defeated on the basis of an alleged 


ion by him, the implication of the statement made by himi must be clear - 


and conclusive. There should be no doubt or ambiguity about the alleged admis- 
‘sion. There is no difference in the nature of the acquisitions made under Exhibits 
B-2 to B-5 and B-7 and that made under Exhibit B-6, They were all made during 
the life time of Reddinaidu. s i - 


The case of the appellant is that when he was married in 1 19, he got a dowry 


‘of Rs. 2,500. That money was left with his father who invested the same and utili-- 


sed the proceeds for making acqu sitions on his-behalf. Therefore the fact that the 
consideration for B-6 was paid by the father of the appellant is not a circumstance 
that militates against the appellant’s claim. The appellant also may not know 
where and how his father invested the money in question. Hence in evaluating 
the statement made by the appellant we have to bear these facts in mind. ~ 
We shall now proceed to consider the true effect of the statement made by the 
‘appellant. In his chief-examination he specifically stated: oe - 
“The lands purchased in my name under Exhibit B-3 to seven arè my own 
: . Since then I have been paying taxes on them under Exhibit B-59 and 
bo int books. ‘The lease-deeds for those lands are Exhibit B-61 to 66 besides 
- ` Exhibits B-14, 15, 17 to 20.” - - 


f 
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From this statement, it is clear that he had put forward a positive case that the 
‘lands in question are his separate properties. In the course of his cross-examination 
it was elicited from him: 


“ Under Exhibit B-6 the consideration was paid by my father. I do nots 
know how he got it.” 

This admission must be read along with the evidence given by him in his chief- 
examination. Soon after he made that statement, he also stated: 

“ From the time I took the sale-deed Exhibit B-6 I was paying taxes. I 
filed those tax receipts in a separate book for my personal properties, y father 
was paying taxes on family lands, separate from my lands.” 

It we read these statements along with his other evidence and in a harmonious 
manner, it is clear that what the appellant admitted was that the acquisition in 
question was made by his father on his behalf and the consideration for the same 
was paid by his father from out of the a ts private funds that were in the 
hands of his father. non wea F ee Wee e h Court that the 
appellant had admitted that the properties covered by Exhibit were the acqui- 
sitions of his father. 

There is no basis whatsoever for the acquisitions under Exhibits 
B-2 to B-5 and B-7 and B-6. They all stand on the same footing The respondents 
have not challenged the finding of the trial Court and the High Court as regards 
the acquisitions under Exhibits B-2 to B-5 and B-7. 


ares . . 


For the reasons mentioned above this appeal is allowed, the judgment of 


the Court to the extent appealed against is set aside and that of the trial Court 
but in the circumstances of the case we make no order as to costs in this 
Court. ; 


V.K. Appeal allowed. 


[END oF VoLume (1970) I M.L.J, (SupRume Coorr.)] 
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